Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


AC 


( 


slfi 


m.  i*^!! 


iXr\j.\ 


THE 

FIRST    PART 


OF   THE 


OH,    A 

COMMENTARY  UPON  LITTLETON. 

NOT  THE  NAME  OF  THE  AUTHOR  ONLY,  BUT  OF  THE  LAW  ITSELF. 


Quid  te  vanajuvant  miaerti  lucHbria  charUs  f 
Hoc  lege,  quod  pouU  dicerejure, — maun  «ft.  Mart. 

Miffor  htreditat  wml  utncuagve no$trum  h'jwrt  et  Ugibutt  qahn h pareatUnu.  - Cicsbo. 


UMC   EGO  GEAMDJEVUS  POSUI   TIBI,  CAKDIDE   LECTOR, 

AuTHOEE  EDWARDO  COKE,  Milite 


RXVISID    AND     CORRECTED 

With  AdditioDa  of  NOTES,  kEFERENCES,  and  PROPER  TABLES, 

By  FRANCIS  HARGRAVE  and  CHARLES  BUTLER,  Esqrg.  of  Lincoln  s  Inn, 

INCLUDING    ALSO 

The  NOTES  of  Lord  Chief  Jostico  HALE  and  Lord  CbanceUor  N  OTTINGHAM; 

AND 

An  ANALYSIS  of  LITTLETON,  written  by  an  unknown  Hand  in  1658-9. 


'^ssBsgmmammi 


By   CHARLES   BUTLER,  Esq. 


THE    EIGHTEENTH    EDITION,    CORRECTED. 


IN  TWO  VOLUMES. 

VOL.  I. 


LONDOJV: 
PRINTED    FOR    J.  &  W.  T.  CLARKE  ;    R.  PHENEY  ;    AND    S.  BROOKE. 


1823. 


^^ 


Printed  b^  Luke  Hansard  and  Sons, 
near  Lincoln VInn  Fields. 


ADVERTISEMENT 


TO  THE 


EIGHTEENTH    EDITION. 


This  Edition  of  Sir  Edward  Coke's  Commentary  tipon 
Littleton  is  printed  from  the  last  edition  by  Mr.  Butlsr» 
with  some  corrections  and  insertions  in  Mr.  Hargrate*s 
notes  from  his  own  copy. 
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ADVERTISEMENT. 


A  Seventeenth  Edition  of  this  Work  being  called  for, 
the  latter  Editor  has  endeavoured  to  render  it  as  perfect 
as  it  was  in  his  power.  He  is  indebted  to  Mr.  Thomas 
Canning,  of  Lincoln's  Inn,  for  the  elaborate  Index  to  the 
Notes,  which  accompanies  the  present  Edition,  and  several 
observations,  interspersed  in  the  additions  to  the  notes  :  and 
to  Mr.  RiTso's  Introduction  to  the  Science  of  the  LaWy 
for  many  useful  remarks,  both  on  the  literal  accuracy  and 
learning  of  the  text. 

It  appearing  to  be  the  universal  wish  of  the  Profession 

r 

that  the  Notes  should  be  printed  under  the  Text,  and  the 
whole  Work  comprised  in  Two  Volumes,  this  has  been  ef- 
fected in  the  present  Edition  ;  but,  with  a  necessary  sacrifice 
of  the  ancient  Norman-French  of  the  Text  of  Littleton. 
The  Editor  submitted  the  more  easily  to  this  sacrifice,  as 
it  enabled  him  to  adopt  a  regular  system  of  paging  and 
reference,  the  want  of  which,  in  the  former  octavo  editions, 
was  much  felt,  and  generally  complained  of ;  and  as  Lord 
Coke's  version  has  long  been  considered  an  authentic  repre- 
sentation of  the  text. 

Lincoln's-Inn. 

This  mark  t^  is  placed  in  the  text,  at  the  beginning  of  each  half 
page  or  folio  in  the  Thirteenth  Edition,  the  paging  of  which  is 
altoays  preserved  in  the  margin,  and  noted  at  the  top  of  every  page, 
of  the  present  edition. 


MR.  MARGRAVE'S 

FIRST   ADDRESS   TO    THE   PUBLIC. 


*T^  H  E  very  high  and  advanced  price,  at  which  the  tvodfth  edition 
of  Sir  Edward  Cokeys  First  Institute^  or  Commentary  upon 
Littleton,  has  been  sold  for  a  long  time  past,  is  a  proof  that  a  nero 
^ition  is  now  wanted  in  order  to  supply  the  Public  demand.  This 
of  itself  may  be  thought  a  sufficient  reason  for  offering  a  new  edition ; 
but  another  and  more  cogent  motive  concurs  in  inducing  to  such 
a  proposal ;  for,  notwithstanding  the  advantages,  which  may  have 
beeii  given  to  the  tenth,  eleventh,  and  twelfth  editions,  there  still 
reaiains  an  ample  field  for  further  improvements.  It  is  not  in- 
tended, by  this  observation,  in  the  least  to  derogate  from  the  merit 
of  those  three  editions ;  of  which  the  tenth  and  eleventh  are  parti- 
cularly thought  by  some  to  deserve  commendation,  as  well  on 
account  of  the  care  and  industry  exerted  in  correcting  the  errors  of 
former  impressions^  as  on  account  of  the  knowledge  and  judgment 
shown  in  the  additional  notes  and  references.  But  a  work  like  Sir 
Edward  Coke*s  Commentary,  so  crowded  with  references  to  other 
books  and  authorities,  will  ever  leave  room  for  corrections ;  and 
being  written  on  a  subject  so  dependant,  as  the  law  necessarily  is, 
on  the  opinions  of  the  time  present,  and  so  frequently  undergoing 
changes  by  acts  of  the  legislature,  will  continually  call  for  additions. 
These  considerations  may  suffice  to  evince  the  propriety  of  attempt- 
ing a  new  edition;  but  something  further  is  requisite  to  recommend 
that  now  offered  to  the  Public ;  and  therefore  the  editor  will  explain 
the  plan  on  which  he  proposes  to  conduct  it. 

Littleton's  Tenures  and  Sir  Edward  Coke's  Commentary  will  be 
printed  from  the  second  edition,  that  being  generally  esteemed  the 
most  correct  one  of  the  Commentary ;  but  it  will  be  occasionally 
compared  with  the  ^rst  and  other  editions,  all  of  which  have  been 
procured  for  that  purpose.  Also  the  text  of  Littleton  will  be  col- 
lated with  the  Rohan  edition,  which  was  that  preferred  by  Sir 
Edward  Coke,  and  a  still  earUer  one  by  Lettou  and  MechUnia^  which 
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was  printed  in  the  life-tinie  of  Littleton,  or  within  a  jear  after  hii 

death,  and  has  never  yet  been  made  nie  of  in  anj  edition  of  the 

Commentaij.    For  the  use  of  these  two  most  cnriooi  and  scarce 

editions  of  Littleton,  the  editor  is  indebted  to  the  kindness  of  one, 

whose  name  he  should  think  it  an  honour  to  be  at  libertj  to  mention. 

The  editor  is  also  provided  with  the  corioas  editions  of  Littleton 

by  Pynson  and  Redman^  which  are  the  next  in  date  to  the  Rolum 

edition.    He  is  possessed  too  of  an  edition  in  1534  bj  Rastell,  and 

of  most  of  the  other  editions  of  i  ittWon,  whidi  are  rerj  numerous; 

but  these  latter,  not  being  of  so  great  authority,  will  seldom  be 

consulted.    It  is  proper  to  add,  that  the  editor  proposes  to  give  the 

yarious  readings  of  four  wfioe  of  the  earliest  editions  of  Littleton, 

which  has  never  been  attempted  before.    But  no  various  readings 

will  be  given,  except  where  they  appear  to  the  editor  substantially 

to  aSect  the  sens^  of  the  author*;  and  therefore  the  reader  will  not 

find  any  in  ibejirst  section;  the  difference  of  the  several  editions, 

so  far  as  r^ards  that  section,  being  apparently  quite  immaterial. 

As  to  references,  those  in  the^r^/,  second^  and  other  editions  of  Sir 

Edward  Coke's  Commentary  before  the  tenthy  having  been  made 

by  Sir  Edward  Coke  himself,  will  be  wholly  retained,  with  such 

corrections  only  of  apparent  mistakes  as  shall  occur  to  the  editor. 

Many  of  the  additional  references  in  the  tenths  deteniky  and  twelfth 

editicms  will  also  be  retained;  it  being  intended  only  to  omit  such 

as  the  editor  shall  discover  to  be  plainly  foreign  to  the  purpose.  - 

The  editor  is  aware,  that  even  some  of  Sir  Edward  Coke's  own 

references  have  been  complained  of  as  not  pertinent;  which,  when 

the  prodigious  number  of  them,  and  the  great  variety  of  public  and 

private  affairs  which  commanded  his  attention  through  life,   are 

considered,  may  be  accounted  for,  without  any  great  reflection  on 

his  care  and  accuracy.    But  the  editor  would  deem  it  a  presumption 

in 

*  This  maj  seem  not  quite  oonustent  with  nmitumt  giving  the  word  Nida 
as  a  various  readiDg ;  but  the  reason  of  it  is,  that  Littleton  is  thought  by  Sir 
Edward  Coke  to  use  the  word  Nota  in  a  sense  peculiarly  significant.  See  Co. 
Litt.  2!l.  a.  The  various  readings  of  Littleton,  taken  from  the  edition  by 
Lettou  and  MeckUnioy  will  be  distinguished  by  L.  and  Af  .  those  from  the  Rohan 
edition  by  JtoA.  those  from  J^iuoii's  edition  by  P.  and  those  from  Redman'^ 
editioD  by  Red.  and  if  a  reading  should  be  taken  from  any  other  edition,  it 
will  be  particttlariy  mentioned.  In  ReiiMSii*s  edition  there  are  relerences  to 
cases  ia  some  of  the  more  ancient  Year  Books,  which  it  was  once  intended  to 
have  girea  as  part  of  the  various  readings  from  Redman;  but  on  re-coasidecar 
tioii  they  do  not  appear  of  sufficient  consequence  to  be  taken  notice  of. 


ADDRESS    TO    THE    PUBLIC.  (▼^O 

in  him  to  omit  any  part  of  the  original  work ;  though,  in  respect  to 
the  rc^ferences,  such  a  liberty  is  in  veiy  numerous  instances  taken 
in  the  ttodfih  edition  * ;  and  besides,  he  would  by  no  means  be 
understood  to  engage  for  an  examination  of  every  reference  with 
the  book  cited,  which  is  a  task  far  greater  than  his  other  avocations 
will  allow  him  to  engage  inf.  Further,  it  is  proposed  by  the  editor, 
to  give  some  additional  references,  particularly  to  the  reports  pub- 
lished since  the  tooelfth  edition;  and  some  notes;  but  he  avoids 
promising  a  great  number  of  either,  lest  he  should  undertake  more 
than  he  may  hereafter  be  able  to  accomplish.  However,  in  order 
to  make  amends  for  the  smallness  of  the  number  of  new  notes  and 
references  Xy  great  care  shall  be  taken  in  the  choice  of  them  :  and 
they  shall  be  so  expressed,  as  clearly  to  show  whether  they  tend  to 
confirm,  to  question,  to  contradict,  or  to  illustrate  the  doctrine 
advanced  in  the  text ;  a  distinction  very  requbite  for  the  conve- 
nience and  information  of  the  reader,  though  in  new  editions  of 

law- 


*  The  editor  has  not  yet  found  such  a  liberty  taken  in  any  edition,  except 
the  twelfth ;  but  in  that  the  omission  of  lord  Coke's  references  is  very  frequent 
indeed,  aod  he  doubts  whether  many  pages  can  be  found  without  instances  of 
it.  In  several  pages  he  finds  twenty  or  thirty  references  omitted,  and  in  some 
forty  or  Jifty,  The  truth  of  this  will  appear  by  examining  fol.  4.  b.  and  5.  a. 
of  the  tfBoelfth  edition  with  the  same  folios  in  any  preceding  one.  The  editor 
would  not  be  so  early  in  making  this  .observation,  if  it  was  not  with  a  view  to 
show,  how  nnaccoontable  it  is,  that  notwithstanding  this  tt^^preuionof  a  great 
port  of  the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  twelfth 
edition  shoald  sell  for  $ix pounds,  whilst  the  price  of  some  of  the  more  cariy 
editions,  though  they  contain  the  whole  of  die  original  woik,  and  therefore 
are  infinitely  more  valuable,  is  scarcely  as  many  shillings. 

f  It  is  necessary  to  mention  this,  lest  the  continuation  of  those  mistaken 
references  by  lord  Coke,  which  are  to  be  found  in  all  the  former  editions, 
should  ba  impated  to  the  inattention  of  the  editor  of  the  present  edition, 
and  as  a  negligence  not  consistent  with  his  engagements  to  the  public.  The 
editor  may  add,  that  many  of  the  mistakes  are  of  such  a  kind,  that  to  correct 
them,  and  to  refer  to  the  books  or  authorities  intended,  would  exceed  his 
ntmoat  diligence  and  power. 

X'At  first  the  editor  doubted,  whether  it  would  be  in  his  power  to  give  the 
time  necessary  for  writing iiMmy  notes  and  references;  but  this  first  number 
of  the  work,  he  hopes,  will  convince  his  readers,  how  anxious  he  is  to  fiiinish 
a  great  number;  and  he  will  exert  himself  to  the  utmost  in  order  to  continue 
the  woik  on  the  same  enlarged  plan.  Having  engaged  in  the  undertaking, 
he  is  resolved  at  all  events  to  make  great  sacrifices,  rather  than  suffer  it  V^ 
languish  in  his  hands. 
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law-books  too  frequently  neglected.  In  the  eleventh  and  twei/ih 
editions,  the  new  references  are  not  distinguished  from  Sir  Edward 
Coke*s ;  but  in  this  present  edition  it  is  thought  proper  to  acquaint 
the  reader,  wliich  belong  to  him  and  which  to  his  respective 
editors;  and  for  that  purpose,  the  additional  references  taken  from 
the  tenthy  eleventh^  and  twelfth  editions  will  be  enclosed  between 
parentheses ;  and  those,  with  the  ndtes  by  the  editor  of  this  edition, 
with  the  various  readings  of  Littleton,  will  be  referred  to  by  figures, 
and  placed  at  the  bottom  of  the  page.  Such  a  discrimination  is  a 
justice  due  to  those  from  whom  the  references  proceed,  particularly 
to  Sir  Edward  Coke  ;  and,  at  the  same  time,  must  be  a  satisfaction 
to  the  reader. — The  eleventh  and  txoelfth  editions  contain  some  notes 
and  additions,  showing  the  alterations  in  the  laws  since  the  time  of 
Sir  Edward  Coke,  which  were  printed  separately  at  the  end  of  the 
work.  This  has  been  found  inconvenient ;  and  therefore,  in  the 
present  edition,  they  will  be  placed  in  the  margin  of  the  book 
where  they  respectively  apply;  except  such  of  them  as  the  editor 
shall  find  improper  to  be  retained,  or  such  as  shall  consist  of  ex- 
tracts from  acts  of  parliament,  which,  being  too  long  for  marginal 
insertion,  will  be  omitted ;  and  it  is  hoped,  that  the  omission  of 
those  extracts  will  not  be  disapproved  of,  as  a  short  reference  to 
the  statutes  themselves,  with  an  intimation  that  they  have  altered 
the  law,  will  be  substituted,  which  will  equally  answer  the  purpose 
of  apprizing  the  reader*.— In  all  the  former  editions,  the  French 
text  of  Littleton's  Tenures,  and  the  whole  of  Sir  Edward  Coke'g 
Commentary,  were  printed  in  the  black  letter ;  but  in  this  edition 
only  Roman  and  Italic  letters  will  be  used,  which,  it  is  presumed, 
will  be  both  an  agreeable  and  useful  alteration  in  the  printing  ;  the 
black  letter  being  generally  deemed  less  pleasing,  and  more  fatiguing 
to  the  sight,  than  either  of  the  others. — In  respect  to  the  Index  to 
the  First  Institute,  it  is  at  present  intended  that  it  shall  be  the 
same  as  in  the  eleventh  and  ttoelfth  editions ;  the  editor  thinking  that ' 
having  already  undertaken  so  much,  it  would  be  imprudent  to 
pledge  himself  still  further,  by  entering  into  any  engagement  for 
making  additions  to  the  Index. 

To 

*  The  notes  added  iu  the  l  ith  and  lath  editions,  exclusive  of  extracts  from 
acts  of  parliaments,  are  so  few,  that  all  put  together  scarcely  amount  to  so 
much  as  the  additional  matter  given  by  the  editor  of  the  present  edition  in 
his  first  number;  and  he  is  now  doubtful,  whether  he  shall  retain  any  of 
them  in  their  original  form.  However,  if  he  should,  they  shall  be  distin- 
guished in  the  manner  above  mentioned. 


AX>ORESS   TO   THE   PUBLIC.  (ix) 

To  the   ninth    and  subseguent  editions  were  added  Sir  Edward 

^Kes  Reatiin^s     on  the  Statuie  ofFineSf  and  on  Bail  and  Main- 

P^l  to  tlie  tenth,  elevenfhy  and  twelfth  was  added  his  Copyholder; 

and  to  the  t^iw^o  latter  the  Treatise  of  the  Old  Tenures  was  also  added. 

All  thefte  tr&cts    ^will  be  given  in  the  present  edition ;  but  with  this 

differeiice,    that   the  Reading  on  the   Statute  of  Fines  will  be  in 

£iigb's?i,    and   tHe    Treatise   of  Old  Tenures^  instead  of  being  in 

French  only ,  ^will  be  accompanied  with  the  Old  English  translation, 

as  printed  at  tlie  end  of  the  first  edition  of  the  Terms  of  the  Lceim. 

The  ort^nal  French  of  the  Old  Tenures  is  continued  on  account  of 

the  great  antiquity  of  the  book;  but  in  the  printing,  the  black  letter 

will  not  \>e  nsed  *. 

Besides  Sir  Edward  Coke's  Tracts  and  the  Old  Tenures^  the  pre- 
sent edition  will  have  an  Analysis  of  Littleton^  from  a  manuscript, 
dated  1658-9,  which  has  never  yet  been  printed.  This  Analysis  is 
a  methodical  summary  of  Littleton,  containing  not  only  a  general 
"view  of  the  'vohole  work,  but  also  a  particular  one  of  each  chapter. 
It  accidentally  fell  into  the  hands  of  the  editor.  He  is  not  informed 
'^n^lio  was  the  author ;  but  it  appears  to  him  to  be  judiciously  and 
ingeniously  executed,  and  worthy  of  publication ;  and  he  hopes  that 
it  will  not  be  deemed  an  improper  addition,  more  especially  as  it 
^will  neither  occasion  the  suppression  of  any  other  matter,  or  in- 
crease the  price  of  the  work  to  the  purchasers. 

To  the  whole  will  be  prefixed  a  new  Preface^  by  the  editor  of 
tlie  present  edition.  In  this  Preface,  he  proposes,  in  the  Jirst  place, 
to  consider  the  merit  of  Littletons  Tenures  and  Sir  Edward  Cokes 
CJommentary,  and  to  point  out  the  excellencies  of  each ;  in  the 
next  place,  to  give  a  particular  account  of  the  several  editions  of 
both ;  and  lastly f  to  explain  how  this  will  differ  from  the  former 
editions. 

Such  is  the  edition  of  Sir  Edward  Coke's  First  Institute,  now 
submitted  as  a  candidate  for  the  public  favour  and  encouragement; 
nor  shall  any  exertion  within  the  power  of  the  editor  be  wanting  to 
deserve  them.  He  foresees  that  great  pains  and  labour  will  be 
necessary  to  the  effecting  a  due  performance  of  his  engagements, 
and  that  little  fame  can  be  expected  from  the  most  successful 
execution  of  an  undertaking  so  humble  as  scarce  to  exceed  that  of 

a  mere 

«  \^Tcwards  the  conclusion  of  this  work  it  teas  found  advisable  wholly  to 
cm.it  the  republication  of  these  tracts,  being  already  printed  in  a  separate  octavo 
vaitimeJ] 
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B,  mere  editor.  But  still  he  looks  forward  with  pleasure.  His 
Teneration  for  the  names  of  Littleton  and  Coke ;  his  admiration  of 
their  writings ;  his  persuasion  that  an  attentive  contemplation  of 
them,  by  the  improvement  it  must  produce,  will  be  its  own  reward ; 
and  his  zeal  to  be  instrumental  in  exhibiting  them  to  the  public  eye, 
pure,  genuine,  and  undisguised,  and  with  as  many  advantages  as 
a  fidthful  and  industrious  editor  can  bestow ;  these  were  the  consi- 
derations which  chiefy  prompted  him  to  commence  the  under- 
taking ;  and  these,  he  trusts,  will  continue  to  animate  him  till  it  is 
completed*  If  by  perseverance  and  an  unremitting  ardour,  the 
editor  should  succeed  in  his  endeavours,  he  will  then  have  the 
pleasing  satisfaction  of  reflecting,  that  his  labours  have  been  useful, 
instructive,  and  agreeable  to  himself,  and,  at  the  same  time,  not 
wholly  unprofitable  or  unacceptable  to  the  community. 

FRA.    HARGRAVE. 


(») 


ADDRESS 

FROM 

MR.  HARGRAVE, 

ANNOUNCING  HIS  RELINQU^HMENT  OF  THIS  WORK,  he. 


lyfR.  HARGRAVE,  the  editor  of  so  much  of  the  NbW 
Edition  of  Cokb  upon  Littleton  as  has  been  pub- 
lished, at  length  finds  his  relinquishment  of  the  undertaking  in 
an  unfinished  state  quite  unavoidable.  Numerous  and  severe  are 
the  sacrifices,  which  he  has  heretofore  made  in  order  to  accom- 
plish the  original  proposals  in  their  fullest  extent.  To  this  moment 
he  feels  the  effect  of  those  sacrifices;  nor  is  he  likely  ever  to  con- 
quer wholly  the  disadvantage  already  incurred  from  them.  But  it 
might  be  improper  and  disgusting  to  enter  into  particulars  upon 
this  head,  which  in  its  nature  is  too  personal  to  the  editor  to  be 
interesting  to  others.  He  will  therefore  be  content  with  generally 
declaring,  that  his  situation  is  become  such,  as  to  render  him  un- 
equal to  any  longer  sustaining  the  weight  of  those  labours,  which 
he  has  ever  found  incident  to  the  work  upon  the  extended  plan  of 
annotation  adopted  by  him  from  the  commencement  of  the  edition, 
though  certainly  not  belonging  to  it  from  the  very  limited  pro- 
fessions and  terms  originally  held  out  to  the  Public.  It  is  from 
personal  considerations,  and  in  his  own  defence,  that  he  thus  ad- 
verts to  having  passed  the  bounds  of  the  first  undertaking  in  the 
actual  execution :  because,  as  he  feels  himself  open  to  censure,  from 
those  indisposed  to  yield  to  indulgent  construction,  for  having  done 
LESS  than  he  promised,  he  too  plainly  sees  the  necessity  of  striving 
to  soften  such  censure  by  the  recollection  of  his  having  also  done 
MORE.  In  truth,  had  he  not  rashly  exceeded  the  limits  first  pre- 
scribed, by  wandering  into  the  wide  field  of  annotation,  it  is  most 
probable,  that  the  whole  of  the  edition  would  have  been  finished 
long  ago,  and  consequently  that  the  editor  would  not  now  have  to 
mortify  himselfbyapologizingfor  executing  only  ONE  half  of  it*. 

This 

*  The  Coke  upon  Littleton,  exclusive  of  the  Pre&ce  and  Index,  con- 
sists of  393  folios,  or  786  pages.  Mr.  Ha ro rave  has  proceeded  in  the  new 
edition,  and  actually  published  to  the  end  of  folio  190  or  page  380,  which 
is  exactly  13  pages  short  of  one  half  of  the  work. 
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This  to  be  sure  is  the  most  favourable  point  of  view  for  the  editor . 
its  teDdency  being  to  show,  that  his  excess  of  zeal  to  render  Uie 
edition  valuable  has  been  one  cause  of  his  finally  leaving  it 
IMPERFECT.  If  it  shall  be  thought  proper  by  others  kindly  to 
receive  the  editor's  apology  in  this  form,  it  will  qualify  his  un- 
happiness  at  the  painful  and  trying  moment  of  separation  from  a 
very  favourite  work  before  its  advancement  into  maturity.  Should 
a  less  indulgent  construction  be  applied  to  the  editor,  it  will  deeply 
wound  feelings  already  enough  exercised ;  but  from  a  consciousness 
of  being  open  to  some  degree  of  exception  for  what  rigid  observers 
may  style  an  indefensible  abandonment  of  a  work  so  long  promised 
to  be  completed,  he  must  in  that  case  kiss  the  rod,  and  submit 
himself  to  the  severity  of  animadversion  with  a  patient  humility. 

It  is  no  small  consolation  to  Mr.  Hargrave  to  accompany  this 
recital  of  his  failure  in  the  edition,  with  information  of  its  having 
fallen  into  the  hands  of  a  professional  gentleman  *  of  such  a  de- 
scription as  to  warrant  expecting  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  undertaking.  As  Mr.  Hargrave 
understands,  his  successor  is  prompted  to  engage  in  the  work  by 
an  extreme  partiality  for  it,  and  having  been  in  the  habit  of  studying 
and  annotating  on  the  Coke  upon  Littleton.  He  also  possesses 
the  important  advantage  of  having  long  practised  in  the  con- 
veyancing line;  to  which,  as  Mr.  Hargrave  can  speak  from  his  own 
experience  as  a  barrister  in  that  branch  of  the  law,  a  famih'arity 
with  the  law  of  real  property,  and  consequently  with  the  writings 
of  Littleton  and  Coke,  is  peculiarly  essential.  These  and  other 
considerations  claim  from  Mr.  Hargrave  much  beyond  a  hope,  that 
the  depending  edition  of  Coke  upon  Littleton  will  gain  con- 
siderably by  change  of  the  editor;  and  that  the  new  adventurer  in 
this  arduous  undertaking  will  stamp  the  remainder  of  the  edition 
with  much  greater  value  than  could  be  reached  by  any  efforts,  how- 
ever vigorous,  from  the  original  editor. 

FRA.   HARGRAVE. 
Bosvoell'Courty  18  Jan,  1785. 


•  Charles  Butler,  of  Lincoln's-Inn,  Ksquire. 
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'^PHE  reputation  of  LITTLETON'S  TREATISE  on  General ObaervmtioiM 
^  TENURES  is  too  well  established,  to  require  any  men-  ou  Littleton's  Tenures 
tioD  of  the  praises  which  the  most  respectable  writers  of  our  country 
haye  bestowed  on  it.  No  work  on  our  laws  has  been  more  warmly 
or  generally  applauded  by  them.  But  some  foreign  writers  have 
spokenof  itin  very  different  terms.  At  the  head  of  these  is  Hot* 
toman,  who,  in  his  Treatise  "  De  verbis  feudalibus,*'  thus  expresses 
himself:  ''  Stephanus  Pasqueriu's  ^xcellenti  vir  ingenio,  et  inter 
"  Parisienses  causidicos  dicendi  facultate  praestans,  libellum  mihi 
Anglicanum  Littletonium  dedit,  quod  Feudorum  Anglicorum  Jura 
exponuntur,  ita  inconditd,  absurd^,  et  inconcinnd  scriptum,  ut 
^  facile  appareat,  verissimum  esse,  quod  Polydorus  Virgilius,  in 
*'  Anglici  Historic,  de  Jure  Anglicano  testatus  est,  stultitiam  in  eo 
**  libro,  cum  malitia,  et  calumniandi  studio,  certare,"  This  passage 
from  H ottoman  is  cited  without  any  disapprobation  in  the  6th  edi- 
tion of  Struvius's  Bibliothcca  Juris  Selecta ;  but  in  the  8th  edition 
of  that  work  (Jene  1756)  it  is  qualified  by  the  words  "  singularia 
"  sed  parum  apta  sunt,  quae  Franciscus  Hottomanus  profert,  &c." 
Gatzert,  in  his  '<  Commentatio  Juris  exotici  Historico-Literaria  de 
'*  Jure  communi  Angliae,"  (Gottingen  1765)  gives  the  following 
account  of  Littleton  and  his  works  :  *'  Squalls  huic,  tempore,  ast 
*<  doctrini  fami  et  meritis  longe  superior  fuit,  immortalitatem  nomi- 
"  nis  apud  posteros,  si  quis  unquam  merito  consecutus,  Thomas 
<*  Littleton ;  a  .quo  juris  studium  inchoant  hodie  Angli,  plane  ut 
"  suum  olim,  ab  edicto  Praetoris  et  XII  Tabulis,  Romani.  Hie 
«  igitur  ICtus,  absolutis  disciplinis  academicis,  jura  patria  mox  cum 
<<  plausu  in  Interiori  Templo  Londinensi,  quae  paulo  ante  ibidem 
^*  didicerat,  aliquantum  temporis  professus,  ab  Henrico  VI.  ad 
**  oflBcium  primo  judicandi  in  curia  Palatii  vocatus  est.     Advocati 

<<  deinde 
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'*  deinde  ac  procuratoris  regii  (king's  seijeant)  muneri  a**  1455  ad« 
^<  motus,  judexque  porro  ambulatorius  factiu  provindalis,  (justice  of 
<<  assizes)  et  tandem  inter  judicantes  communium  placitomm  curiae 
<<  a"*  1466  ab  Edoardo  lY.  relatns,  dignus  habitus  est,  qui  multum 
*^  ampliori,  quam  solebat,  stipendio  ordinisque  adeo  Bakiei  honori- 
<<  bus  a*  1475  donaretur.  Vivere  desiit  a^  1533*. — Unicum  librum 
**  scripsit,  sed  qui  plorium  loco  est,  si  spectas  eruditionem  et  argu- 
*'  mentum.  In  eo  excussit  doctrinam  juris  patrii  difficillimam,  gra- 
^'  vissimam,  usuque  qaotidiano  mazime  commendabilem ;  qualia 
«<  nempe,  et  quotuplicia  sint  feuda  Anglie,  qus&nam  eorum  jura, 
*'  obligationes,  praestationes  atque  sendtia,  in  usus  quidem  Ri- 
*^  chardi  filii,  et  aliorum  quorundam  ad  explicanda  illis  capita  ali- 
^*  quot  opusculi  db  Tenuris  ab  incerto  auctore  Edoardi  III.  sevo 
**  conscript!.  Gallice  primo  fuit  compositus,  mox  Gallice  deinde 
'*  saspius  et  Anglice,  mox  vero  Gallice  et  Latine,  tjrpb  excusus. 
**  Viginti  quinque  servitiorum  feudalium  genera  statuit,  quae  tribus 
^*  libris,  in  quos  omne  opus  dispertitur,  persecutus  est  Titulum  hunc 
<'  esse  voluit  Of  Tenures.  In  anno  editionis  originarias  a  Cokio 
''  qui  a*  1533  ponit  dissentiunt,  eamque  circa  a""  1477  non  diu  post 
*'  inventam  typographis  artem  prodiisse,  valde  vero  similiter  statu- 
''  unt  Biographi  Brit.  vol.  V.  qui  cum  Nicolsono,  p.  3339  late  etiam 
**  de  argumento  imprimis,  et  divisione  libri  agunt  Editio  duode- 
**  cima  1738  lucem  vidit.  Cokius  in  pnefatione  sui  ad  Littletonum 
**  Commentarii,  de  quo  mox  disseram,  inter  plura  quse  auctorem 
'<  concemunt  ejusque  opus  XV.  ICtos  nominis  magni  alios  appel- 
'^  lat,  qui  eodem  tempore  floruerunt  Exhibit  prseterea  imaginem 
**  Littletonianam.  Cseteriim  liber  ob  methodi  brevitatem,  argumen- 
''  tandi  subtilitatem,  atque  dictorum  ordinem,  laudem  omnino  me- 
*'  retur ;  sed  nee  minus  fatendum  est,  adeo  saepissime  obscuritati 
**  bonum  hominem  studuisse,  ut  senigmata  legum  maluisse,  quam 
'<  pnecepta  tradere  videatur.  Multa  jam  immutata  esse,  plura  in- 
**  veterata  atque  obsoleta,  non  urgeo.  Interim  communis  ICtorum 
'^  Anglorum  hsec  rox  est  perfectisslmum  et  absolutissimum  hoc 
*^  opus  esse  ex  omnibus  quas  unquam  in  ullascientiahumana  scrip - 
^'  ta  sint  quflS  unquam  proferre  potuerit  homlnis  ingenium ;  non 
"  intelligere  qui  culpent.  Ita  parum  abest,  quin  credant,  falli  eum 
^*  fuisse  nescium  !** 

The  English  reader  will  probably  be  surprised  at  these  accounts 
of  Littleton.     Hottoman  has  the  reputation  of  great  learning,  and 

elegant 

*  This  is  a  strange  mistake,  as  Littleton  died  in  1482. 
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elegant  writing ;  but  he  has  been  blamed  veiy  generally  for  the  oon- 
temptuoiu  language  with  which  he  speaks  even  of  the  writers  of  his 
own  civil  law. 

Gravina,  while  be  mentions  his  endowments,  both  natoral  and  ac- 
quired, witii  admiration,  censures  his  abuse  of  other  judicial  writers 
with  great  severity.  Speaking  of  him,  he  says,  **  Non  modo  in 
*'  AccursianiB  et  Bartolinis  interpretibus  reprehendendis,  sed  in  ipso 
**•  Triboniano  perpetuo  exagitando,  collectam  totd  vit4  opinionem 
*"*  verecundise  atque  modestiae,  prorsus  amisit. "'  Grav.  lib.  i.  §  179. 

Cujas  also  was  supposed  to  allude  to  him  in  a  passage  of  his 
worksy  where  having  occasion  to  mention  the  writers  who  find  fault 
with  the  dbposiUonand  arrangement  of  the  civil  law,  he  says,  **  Quam 
'^  illi  sunt  imperitissimi !  nam  neque  quid  ars  sit  sciunt ;  neque  ar- 
^  tern  digestorum  aut  principia  certa  juris  ulla  perceperunt  unquam; 
*'  suaves  tamen  ad  ridendi  materiam.  ' 

But  Hottoman's  general  disposition  to  abuse  is  not  the  only  circum- 
stance by  which  his  virulent  censure  of  Littleton  may  be  accounted 
for.  Full  of  the  doctrines  of  the  feudal  laws  of  his  own  country,  he 
might  expect  to  find  doctrines  of  a  similar  nature  in  Littleton,  with- 
out adverting  that  the  greatest  part  of  Littleton's  work  treats  of  the 
subordinate  and  practical  part  of  the  laws  of  England,  which,  like 
that  of  every  other  country,  is  in  a  great  degree  peculiar  to  itself,  and 
bears  but  a  remote  analogy  to  those  of  other  countries.  It  is  al- 
lowed, that  the  feudal  polity  of  the  difierent  countries  of  Europe  is 
derived  from  the  same  origin ;  that  there  is  a  marked  similitude  in 
their  principal  institutions ;  and  a  singular  uniformity  in  the  history 
of  their  rise,  perfection,  decline,  and  falL  But  the  more  we  go  from 
a  view  of  their  general  constitutions  and  governments  to  a  view  of 
their  laws  and  customs,  the  less  this  similitude  and  uniformity  are 
discoverable. 

Thus  die  history  of  every  country  where  the  feudal  laws  have 
prevailed,  while  it  presents  us,  on  the  one  hand,  with  an  account  of 
the  many  restraints  imposed  by  them  upon  alienation,  and  of  the 
many  methods  which  have  been  taken  to  make  property  unalienable, 
presents  us,  on  the  other,  with  an  account  of  the  difierent  arts  which 
have  been  used  to  elude  those  restraints,  and  to  make  property  free. 
This  is  as  observable  in  the  law  of  England,  as  it  is  in  the  law  of 
any  other  country. 

But  the  mode  by  which  it  has  been  effected  in  England  is  peculiar 
to  England.     In  other  countries,  where  a  liberty  of  alienation  has 

been 
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been  iatroduced,  it  has  rested  on  a  kind  of  compromise  witii  the  lord, 
by  paying  him  a  certain  fine ;  and  a  kind  of  compromise  with  the 
relations  of  the  feudatory,  by  allowing  them  a  right  of  redemption, 
commonly  called  the  ^'  jus  retractus.''  But  the  steps  by  which  a  free 
alienation  of  property  has  obtained  ground  in  England  are  very  dif- 
ferent. In  England  an  unlimited  freedom  of  aliening  socage  and 
military  land  was  soon  allowed ;  the  practice  of  sub-infeudation  was 
soon  abolished ;  the  alienation  of  lands  was  restrained  by  the  intro« 
duction  of  conditional  fees,  and  afterwards  by  the  introduction  of 
estates  tail ;  entails  from  their  first  establishment  were  greatly  dis- 
countenanced by  the  courts  of  justice,  and  they  were  eluded  by  the 
doctrines  of  discontinuance  and  warranty.  In  the  course  of  time, 
a  fine  was  made  a  bar  to  the  claims  of  the  issue  in  tail,  and  a  com- 
mon recovery  to  the  claims  both  of  the  issue  and  of  those  in  remain, 
der  and  reversion.  Most  of  these  circumstand^  are  peculiar  to  the 
History  of  England.  Hence  an  English  reader,  who  opens  the 
writings  of  the  foreign  feudists  with  an  expectation  of  finding  there 
something  applicable  to  the  practical  parts  of  the  law  of  his  own 
country,  respecting  the  alienation  of  landed  property,  will  be  greatly 
disappointed.  He  will  find  the  most  positive  prohibition  of  aliening 
the  fee  without  the  consent  of  the  lord :  he  will  find  very  nice  and 
subtle  disquisitions  of  what  amounts  to  an  alienation :  he  will  find 
that  in  some  countries,  the  lord's  consent  still  continues  a  favour ; 
that  in  others  it  is  a  right,  which  the  tenant  may  claim  on  rendering 
&  certain  fine  In  short,  he  will  find  the  works  of  foreign  feudists 
filled  with  accounts  of  the  "  jus  retractus,"  or  '^  droit  de  rachat," 
the  <*  retraite  lignager,'*  and  the  ''  droit  des  lods  et  des  ventes;"  but 
he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the  words, 
conditional  fee,  estate  tail,  discontinuance, warranty,  fine,  or  recovery, 
in  the  sense  in  which  we  use  them. 

The  same  may  be  observed  on  the  doctrine  of  conditions.  Accord* 
ing  to  the  strict  principles  of  the  feudal  law,  no  conditions  could  be 
annexed  to  a  fief,  except  the  implied  conditions  to  which  every  fief 
was  subject,  from  the  obligation  of  service  on  the  part  of  the  tenant, 
and  the  obligation  of  protection  on  the  part  of  the  lord.  Every  fief 
to  which  any  express  or  conventionary  condition  was  annexed,  was, 
from  that  very  circumstance,  ranked  among  improper  fiefs.  But  fiefs 
in  England  were  at  all  thnes  susceptible  of  every  kind  of  condiUou. 

It  would  be  easy  to  pursue  these  observations  through  the  subse- 
quent chapters  of  Littleton's  Treatise.  If  even  we  consider  the 
subject  on  a  more  extensive  scale,  we  shall  find  some  circumstances 

peculiar 
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pecoKfir  to  the  English  law,  which  must  neoesiarily  occasion  a  v^ry 
essential  and  marked  diffisrence  between  the  constitution  and  forms 
of  the  goremment  of  England  and  the  constitution  and  forms  of  the 
gOYemment  of  other  countries.  Sudi  are  the  universal  conversion 
of  allodial  hnds  into  fiefs ;  the  total  abolition  of  sub*infeudation ; 
die  freedom  of  alienation  of  estates  in  fee  simple ;  and  the  limited 
and  dependant  situation  of  our  nobility ,  when  contrasted  with  the 
situation  of  the  hi§^  nobility  of  fordgn  countries :  all  these  are  pe- 
culiar in  a  great  measure  to  our  laws.  It  follows,  that  our  writers 
must  be  silent  on  numy  of  the  topics  whidi  fill  the  immense  volumes 
of  finneign  feudists ;  and  they,  from  the  same  circumstance,  must  be 
equally  sflent  on  many  of  the  subjects  which  are  discussed  by  our 
writers.  That  this  is  so,  will  appear  to  every  person  conversant  with 
the  andoit  writers  oii  our  laws,  who  will  give  a  cursory  look  at  the 
writers  on  the  feudal  laws  of  other  countries.  Nothing  in  this  re- 
spect can  be  more  different  than  those  parts  of  the  writings  of  Brac- 
ton,  Britton,  Fleta,  Littleton,  sir  Edward  Coke,  and  sir  William 
Blackstone^  which  treat  of  landed  property,  and  the  books  of  the 
fie&y  Cujas's  Commentary  upon  them,  the  various  treatises  on  feudal 
matters  collected  m  the  loth  and  i  ith  volumes  of  the  '<  Tractatus 
^  Tractatuum*,"  Du  Moulin's  '*  Commentarii  in  priores  tres  Titulos 
**  Consuetudinis  Parisiensisf,"  or  the  more  modem  treatises  of 
Mimsiear  Geimain  Antoine  Guyot];,  and  Monsieur  Herv6§« 

These 


*  The  title  of  this  woric  is,  *^  Oceanua  Juris,  sive  Tractatus  Tnctataam 
^  Joiis  univeni,  duceet  auspice  Gregorio  13,  in  nnum  congesti,  a  Fr.  ZiUetd." 
These  are  two  editions  of  this  work,  both  printed  at  Venice ;  the  first  in  1548, 
the  second  in  1584.  The  first  edition  is  in  16  tomes,  generally  bound  in  la 
Yolnmes;  the  second  is  in  18  tomes,  generally  bound  in  39  volumes.  The 
arrangement  of  this  work  is  greatly  admired;  but  it  is  not  a  work  in  great 
leqoesty  even  in  those  countries  which  are  governed  by  the  civil  law. 

•f  This  is  usually  the  first  treatise  printed  in  the  general  collection  of  his 
wofks*  An  abridgment  of  it  was  published  in  1773  by  Mr.  Henrion  de 
Pensey,  under  the  title  of  '*  Traits  des  Fiefii  de  du  Moulin,  Analyst  e 
^  CoDfer6  avec  les  autres  Feudistes.'' 

X  The  title  of  this  work  is, "  Traits  des  Matieres  Feodales,  tantpourle  Pays 
^  Contnmier  que  pour  celuy  du  Droit  ecrit,  avec  des  Observations.  Pa 
^  Germain  Antoine  Guyot.*'    Paris,  1738,  and  Ann.  Suiv.  7  vol.  in  4to. 

§  ^  Theorie  des  Matieres  Feodales  et  Censuelles,  ou  Ton  developpe  laChaine 

^  de  ces  Matieres,  dans  un  Ordre  et  sous  un  Aspect,  qui  en  facilitent  I'Intel- 

^  l^^ence,  y  repandent  de  nouvelles  Lumieres,  et  menent  a  des  Definitions 

Vol.  I.  b  '^  jieuves 
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Th^se  observations  are  offined  with  a  yiew  to  account  for  diecom 
temptuoos  manner  in  which  the  two  foreign  WTtters,  cited  above^ 
speak  of  Littleton.  They  may  also  account,  in  some  measure  for 
a  circumstance  which  has  been  a  matter  of  some  surprise,  the  total 
silence  of  sir  Edward  Coke  on  the  general  doctrine  of  fie&  It  is 
obvious,  how  extremely  desirous  his  lordship  is  upon  every  occasion 
to  give  the  reasons  of  the  doctrines  laid  down  by  him ;  and  iitet 
forced,  and  sometimes  even  puerile  reasons  he  assigns  for  them; 
yet  though  so  much  of  our  law  is  supposed  to  depend  upon  feudal 
principles,  he  never  once  mentions  the  feudal  law. 

"  I  do  marvel  many  times,''  says  sir  Henry  Spelman, ''  that  my  lord 
*^  Coke,  adorning  our  law  with  so  many  flowers  of  antiquity  and 
"  foreign  learning,  hath  not  (as  I  suppose)  turned  aside  into  this 
'*  field,  t.  e.  feudal  learning,  from  whence  so  many  roots  of  our  law 
'<  have,  of  old,  been  taken  and  transplanted.  I  wish  some  worthy 
**  would  read  them  diligently,  and  show  the  several  heads  from 
^<  whence  those  of  ours  are  taken.  They  beyond  the  seas  are  not 
**  only  diligent,  but  very  curious  in  this  kind ;  but  we  are  all  for 
"  profit  and  '  lucrando  pane,'  taking  what  we  find  at  market,  with- 
'^  out  inquiring  whence  it  came."  But  this  complaint  is  open  (9 
observation. 

There  is  no  doubt  but  our  laws  respecting  landed  property  are 
susceptible  of  great  illustration  from  a  recurrence  to  the  general 
history  and  principles  of  K^e  feudal  law.  Tliis  is  evident  from  the 
writings  of  lord  chief  baron  Gilbert,  particularly  his  treatise  of  Te- 
nures, in  which  he  has  very  successfully  explained,  by  feudal  princi- 
ples, several  of  the  leading  points  of  Uie  doctrines  laid  down  in  the 

work6 


^  neuves  des  Contmts  de  Fiefs,  &  de  Cens.  Par  Monsieur  Herv^.  1785. 
**  Paris,  6  vol.  in  8voi"  The  'first  volume  of  this  woik  contains  an  faistoiical 
.account  of  tlie  ris^  progress,  and  present  state  of  fi^  in  France.  In  1756, 
Monsieur  Bouquet  published  one  volume  of  a  woil;,  intitttledyf'  Lel>roit 
*'  Public  de  la  France."  In  his  prefiice  to  it  he  promised  to  continue  mM 
complete  it  in  two  more  volumes,  but  he  is  since  dead,  without  having  pub^ 
lished  any  port  of  the  continuation;  a  circumstance  greatly  to  be  regretted 
by  the  lovers  of  this  kind  of  learning,  as  the  first  volume  is  executed  in  a 
most  masterly  manner.  The  English  reader  will  perhaps  find  it  the  most 
interesting  and  instructive  work  that  has  yet  appeared  on  the  subject  in  the 
Frendb  language.  If  the  reader  wishes  to  pursue  his  researches  on  the  sub- 
ject, he  will  find  some  assistance  firom  a  small  work  printed  at  Frankfort  in 
1779?  intituled, "  Joannes  Adami  KoppH  Historia  Juris  Scientiae  Rdiuanae 
■^  Feedalis  Private  ac  Publicae."  1  vol.  8vo. 
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wtoifcs  of  littlcton  and  sir  Edward  Cokci  and  shown  the  real  grounds 
of  aeveral  of  their  dutinctions,  which  otherwise  appear  to  be  merely 
artntnrjr.  By  this  he  reduced  them  to  a  degree  of  system,  of  whldi 
tiB  then  they  did  not  appear  susceptible.  His  treatise,  therefore, 
csaDBOt  be  too  much  recommended  to  every  person  who  wishes  to 
make  faimaeif  a  complete  master  of  the  extensive  and  various  leam- 
ii^  contained  in  the  woiks^f  those  writers.  The  same  may  be  said 
of  the  writings  of  sir  William  Blackstone.  Muchuseful  information 
may  be  derived  ako  from  other  writers  on  these  subjects. 

But  the  reader,  whose  aim  is  to  qualify  himself  for  the  practice 
of  hia  profession,  cannot  be  advised  to  extend  his  researches  upon 
those  subjects  very  &r.  The  points  of  feudal  learning,  which  serve 
to  explain  or  illustrate  the  jurisprudence  of  England,  are  few  in 
namber,  and  may  be  found  in  the  authors  we  have  mentioned. 

It  is  not  impossible  but  further  inquiries  might  lead  to  other  in- 
terealing  discoveries.  But  the  knowledge  absolutely  necessary  for 
erery  person  to  possess  who  is  to  practise  the  law  with  credit  to  hlm- 
sdf  and  advanta^  to  hia  clients,  ia  of  so  Tery  abstruse  a  nature,  and 
oomprdiends  such  a  variety  of  di£krent  matters^  that  the  utmost 
time  which  the  compass  of  a  life  allows  for  the  study,  is  not  more 
than  sufficient  for  the  acquisition  of  that  branch  of  knowledge  only; 
atiQ  less  will  it  allow  him  to  enter  upon  the  immense  field  of  foreign 
feudali^.  It  were  greatly  to  be  wished  that  some  gentleman,  pos« 
aessed  of  sufficient  time,  talents,  and  assiduity,  would  dedicate  them 
to  this  atudy.  Those  who  have  read  the  late  doctor  Gilbert 
Stswaht's  **  View  of  Society  in  Europe,  in  its  Progress  from 
<<  Bndepess  to  BefineBoeot,"  will  lament  that  he  did  not  pursue  his 
jeaeavxiies*  From  such  a  writer,  a  work  on  this  subject  might  be 
expected,  at  once  entertaining,  interesting,  and  instructive;  but 
audi  a  woric  is  not  to  be  expected  from  a  practising  l|iwyer.  What* 
ever  may  be  thofenergies  of  his  mind,  his  industry,  his  application 
and  activity,  he  will  soon  fed,  that  to  gain  an  accurate  and  exten- 
aive  knowledge  of  the  law,  as  it  is  practised  in  our  courts  of  justice, 
je<|iiires  them  all.  Thus,  on  the  one  hand,  the  student  will  find  an 
advuDtage  in  some  degree  of  research  into  feudal  learning ;  on  the 
otlier»  be  will  feel  it  necessary  to  bound  his  researdies,  and  to  leave, 
before  he  has  made  any  greajt  progress  in  them,  the  Book  of  Fieft, 
and  Ita  conunentators,  for  Littleton's  Tenures  and  sir  Edward  Coke's 
Commeotary  *.  ^  j^ 

*  In  the  fifteenth  edition  an  attempt  is  made  to  coatiBae  Mr.  Hax^ve*s 

h  a  inchoate 
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If  It  were  proper  to  enter  into  a  further  defence  of  Littleton,  it" 
might  be  done  by  observing,  that  it  must  be  a  matter  of  great  doubt,' 
whether  Hottoman  erer  saw,  or  Gataert  more  than  law,  the  work 
they  80  severely  censure.  Hottoman,  if  he  had  read  it,  might  think 
it  inelegant  and  absurd ;  but  he  cotdd  not  think  it  malicious,  or  in* 
dicative  of  a  disposition  to  slander.  Gfatzert  says  Littleton  specifies: 
twenty-five  kinds  of  feudal  services.  It  is  probable,  that  by  ser- 
vices he  meant  tenures :  if  be  did,  it  is  obvious  that  he  confounded 
those  chapters  of  Littleton  which  treat  of  the  nature  of  the  feudal 
estate,  with  those  chapters  which  treat  of  the  nature  of  the  feudal 
tenure :  in  every  other  sense  the  word  Services,  applied  in  this 
manner  to  Littleton's  work,  is  without  a  meaning.— Besides,  he 
mentions  Latin  editions  of  Littleton,  when  no  edition  in  that  language 
ever  appeared. 

In  fact,  were  it  not  for  the  general  observations  to  which  they 
naturally  give  rise,  neither  the  criticism  of  Hottoman  nor  that  of 
Gatzert  would  have  been  noticed.  . 

When  doctor  Cowell,  in  his  Law  Dictionary,  cited  the  passage 
in  question  from  Hottoman,  it  raised  universal  indignation,  and  he 
expunged  it  from  the  later  editions  of  his  book.  It  certainly  was 
unjust  to  impute  it  as  a  crime  to  doctor  Cowell,  that  he  inserted 
this  citation  in  his  work ;  but  the  manner  in  which  it  was  received 
is  a  striking  proof  of  the  high  estimation  in  which  LittIeton*s 
Treatise  was  held. 

The  reputation  of  SIR  EDWARD  COKE's  COMMENTARY 
is  not  inferior  to  that  of  the  work  which  is  the  subject  of  it.  It  is 
Ejected  to  it,  that  it  is  defective  in  method.  But  it  should  be  ob^ 
served,  that  a  want  of  method  was,  in  some  respects,  inseparable 
from  the  nature  of  the  undertaking.  During  a  long  life  of  intense 
and  unremitted  application  to  the  study  of  the  laws  of  Etiglafid,  )nr 
Edward  Coke  had  treasured  up  an  immensity  of  the  most  valuable 
common-law  learning.  This  he  wished  to  present  to  the  public^ 
and  chose  that  mode  of  doing  it,  in  which,  without  being  obliged  to 
dwell  on  those  doctrines  of  the  law  which  other  authors  might  ex- 
plain equally  well,  he  might  produce  that  profound  and  recondite 
learning  which  he  felt  himself  to  possess  above  all  others.  In 
adopting  this  plan,  he  appears  to  have  judged  rationally,  and  con^ 

sequently 

inchoate  note  on  the  Feudal, Tenures,  and  to  reader  it  as  useful  as  the:9ature 
of  the  subject  admits  to  the  practitioner  and  the  student. 
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sequently  dught  not  to  be  censured  for  a  circumstance  inseparable 
from  it. 

It  must  be  allowed  that  the  style  of  sir  Edward  Coke  is  strongly 
tinged  witfi  the  quaintness  of  the  times  in  which  he  wrote ;  but  it  is 
accurate,  expressive,  and  clear.  That  it  is  sometimes  difficult  to 
comprehend  his  meaning,  is  owing,  generally  speaking,  to  the  ab* 
6trusenes8  of  his  subject,  not  to  the  obscurity  of  his  language. — It 
has  also  been  objected  to  him,  that  the  authorities  he  cites  do  not 
in  many  places  come  up  to  the  doctrines  they  arc  brought  to  sup- 
port. There  appears  to  be  some  ground  for  this  observation.  Yet 
it  should  not  be  forgot,  that  the  uncommon  depth  of  his  learning, 
and  acuteness  of  his  mind,  might  enable  him  to  discover  connections 
and  consequences  which  escape  a  common  observer. 

.  It  is  sometimes  said,  that  the  perusal  of  his  commentary  is  now 
become  useless,  as  many  of  the  doctrines  of  law  which  his  writings 
explain  are  become  obsolete ;  and  that  every  thbg  useful  in  him 
may  be  found  more  systematically  and  agreeably  arranged  in  modern 
writers.  It  must  be  acknowledged,  that  when  he  treats  of  those 
parts  of  the  law  which  have  been  altered  since  his  time,  his  Com* 
mentaxy  partakes,  in  a  certain  degree,  of  the  obsoleteness  of  the 
subjects  to  which  it  is  applied ;  but  even  where  this  is  the  case,  it 
generally  happens  that  the  doctrines  laid  down  by  him  serve  to 
illustrate  other  parts  of  the  law  which  are  still  in  force.  Tlius, — 
there  is  no  doubt  but  the  cases  which  now  come  before  the  courts 
of  equity,  and  the  principles  upon  which  they  are  determined,  are 
extremely  different  in  their  nature  from  those  which  are  the  subject 
ef  sir  Edward  Coke's  researches.  Yet  the  great  personages  who 
have  presided  in  those  courtSi  have  frequently  recurred  to  the  doc« 
trines  laid  down  by  sir  Edward  Coke,  to  form,  explain,  and  illus- 
trate their  decrees.  Hence,  though  portions  charged  upon  real 
estates,  for  the  benefit  of  younger  children,  were  not  known  in  Lit- 
tleton's time,  and  not  much  known  in  the  time  of  sir  Edward  Coke ; 
yet  oo  the  points  which  arise  respecting  the  vesting  and  pa3rment  of 
portions,  no  writings  in  the  law  are  more  frequently  or  more  suc- 
ceasfully  applied  to  than  sir  Edward  Coke*s  Conunentary  on  Lit- 
tleton's Chqiter  of  Conditions.  It  may  also  be  observed,  that  not- 
withstanding the  general  tenor  of  the  present  business  of  our  Courts, 
cases  must  frequently  occur  which  depend  upon  the  most  abstruse 
and  intricate  parts  of  the  ancient  law.  Thus  the  case  of  Jacob  v, 
Wheate  led  to  the  discussion  of  escheats  and  uses  as  they  stood 
1  b  3  before 
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Wfinre  the  stakate  of  Henry  VIII.  and  tlie  caie  of  Tayliur  v.  Horde 
turned  on  the  learning  of  diBseisins. 

But  the  most  advantageous,  and,  perhaps,  the  most  proper  point 
of  view  in  which  the  merit  and  ability  of  sir  Edward  Coke's  writings 
can  be  placed,  is  by  considering  him  as  the  centre  of  modem  and 
ancient  law. — ^The  modem  system  of  the  law  may  be  supposed  to 
have  taken  iu  rise  at  the  end  of  the  reign  of  king  Henry  VII.  and 
to  have  assumed  something  of  a  regular  form  about  the  latter  end 
of  the  reign  of  king  Charles  IL  The  principal  features  of  this 
alteration  ar^,  the  introduction  of  recoveries ;  conveyances  to  uses ; 
the  testamentary  disposition  by  wills ;  the  abolition  of  military 
tenures;  the  statute  of  frauds  and  perjuries;  the  establishment  of 
a  regular  system  of  equitable  jurisdiction ;  the  discontinuance  of 
real  actions ;  and  the  mode  of  trying  titles  to  landed  property  by 
ejectment.  There  is  no  doubt,  but,  during  the  abov^  period,  a 
material  alteration  was  effected  in  the  jurisprudence  oTthis  country: 
but  this  alteration  has  been  efiected,  not  so  much  by  Superseding, 
as  by  giving  a  new  direction  to  the  principles  of  the  old  law,  and 
applying  them  to  new  subjects.  Hence  a  knowledge  of  ancient 
legal  learning  is  absolutely  necessary  to  a  modem  lawyer.  Now  sir 
Edward  Coke's  Commentary  upon  Littleton  is  an  inmiense  reposi- 
tory of  every  thing  that  is  most  interesting  or  useful  in  the  legal 
learning  of  ancient  times.  Were  it  not  for  his  writings,  we  should 
still  have  to  search  for  it  in  the  voluminous  and  chaotic  compilation 
of  cikses  contained  in  the  Year-books ;  or  in  the  dry,  though  valuable 
Abridgments  of  Statham,  fltzherbert,  Brooke,  and  Rolle.  Every 
person,  who  has  attempted,  must  be  sensible  how  very  difficult  and 
^gusting  it  is,  to  pursue  a  regular  investigation  of  any  point  of 
law  through  those  works.  The  writings  of  sir  Edward  Coke  have 
considerably  abridged,  if  not  entirely  taken  away,  the  necessity  of 
this  labour. 

But  his  writings  are  not  only  a  repository  of  uicient  learning ; 
they  also  contain  the  outlines  of  the  principal  doctrines  of  modern 
law  and  equity.  On  the  one  hand,  he  delineates  and  explains  the 
ancient  system  of  law,  as  it  stood  at  the  accession  of  the  Tudor 
line ;  on  the  other,  he  points  out  the  leading  circumstances  of  the 
innovations  which  then  began  to  take  place.  He  shows  the  dif- 
ferent restraints  which  our  ancestors  imposed  on  the  alienation  of 
landed  property,  the  methods  by  whidi  they  wei«  daded,  and 
the  various  modifications  which  property  received  after  th»  fiee 

alienation 
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^iahatiba  of  it  wai  allowM.  He  shofni,  how  the  notoriout  and 
pid>lie  transfer  of  property  b  j  livery  of  seiftin,  was  Superseded  by  die 
secret  and  refined  mode  of  transferring  it,  introduced  m  consequenpe 
i£  the  scatnte  of  oses.  We  may  trace  in  his  works  the  beginning  of 
llie  disuse  of  real  actions ;  the  tendency  in  the  nation  to  convert 
die  military  into  socage  tenures ;  and  the  outlines  of  almost  every 
otiier  point  of  modem  jurisprudence.  Thus  his  writhigs  stand 
between,  and  connect  the  ancient  and  modern  parts  of  the  law,  and 
hy  showing  their  mutual  relation  and  dependency,  discover  the 
many  ways  by  which  they  resolve  into,  explain,  and  illustrate  one 
amoUier. 

It  has  not  yet  been  settled,  and  perhaps  cannot  now  be  settled,  Aooonnt  of  the  editions 
with  any  degree  of  precision,  when  the  first  EDITION  of  of  Littleton  without  the 
LITTLETON'S  work  was  printed.  Sir  Edward  Coke's  mistaken  Commentiiry. 
respecting  the  Rohan  edition,  are  pointed  out  in  the  note  taken 
firom  the  1 2th  edition  to  that  part  of  his  Preface.  Doctor  Middleton^ 
in  his  Account  of  Printing  in  England,  conjectures  the  edition 
by  J.  Lettou  and  W.  Machlinia,  to  have  been  printed  in  1481  ^ 
and  that  it  is  the  first  edition.  This  makes  the  printing  of  the  book 
to  have  been  within  six  or  seven  years  after  Caxton's  introduction 
of  the  art  into  England^  and  within  twenty-four  years  after  the 
first  invention  of  it.  Dr.  Middleton's  conjecture  is  supported  by 
the  concurrent  circumstance  of  the  time  when  those  printers  appear 
to  have  been  in  partnership;  and  no  other  edition  bears  evidence 
of  a  prior  title  to  antiquity.  Another  edition,  of  nearly  equal 
pretensions  to  precedence  with  the  Lettou  and  Machlinia  edition,  has 
lately  24)peared  from  the  library  of  the  late  William  BayntUn,  esq. 
It  has  remained  hitherto  undescribed,  and  was  probably  unknown 
to  all  who  have  undertaken  to  notice  the  several  editions  of  this 
work.  At  the  end  it  is  said  to  be  printed  by  Machlinia  alone,  then 
living  near  Fleet-bridge :  from  which,  and  other  circumstances,  it 
is  clearly  distinguishable  from  the  former  edition.  The  letter  used 
in  printing  it  is  less  rude,  and  more  like  the  modem  English  black 
letter,  Uiau  the  letter  used  in  the  joint  edition  of  Lettou  and 
Machlinia,  and  the  abbreriations  are  much  less  numerous.  These 
circumstances  afford  some,  though  but  a  faint  ground  to  suppose  it 
posterior  in  date  to  the  former.  Mr.  Hargrave  has  both  these  edi- 
tions. In  1766^  Mens.  Houard,  an  Avocat  in  the  Parliament  of 
Normandy,  and  Conseiller  Echevin  of  the  town  of  Dieppe,  pub- 
lished at  Rouen,  in  two  volumes,  the  text  of  Littleton,  with  a  French 
interpretation,  notes,  a  glossary,  and  Pieces  J  ustificatives.    Many 
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^tioofl  of  Litdeton  in  French  and  English  only  have  been  publiih^ 
in  small  octavo,  twelves,  sixteena,  ai^d  twenty-fours*  They  are  all 
of  them  very  inaccurate*  The  French  edition  in  1583  it  the  first 
in  which  the  sections  are  numbered.  An  edition  in  French  aod- 
English,  in  double  columns,  with  a  table  of  the  principal  matlefSy 
was  printed  in  duodecimo  in  1671 .  Considering  the  universal  esti- 
mation in  which  Littleton's  work  is  held,  and  that  it  generally  is  the 
first  work  put  into  a  student's  hand,  it  is  very  singular,  that  since 
the  editions  by  Lettou  and  Machlinia,  and  the  Rohan  editiony  no 
correct  edition  of  it  without  the  Commentary  has  yet  been  published. 
The  reader  will  hear  with  pleasure,  that  Mr.  Hargrave  has  it  in 
contemplation  to  favour  the  public  with  such  an  edition,  and  to  print 
it  in  such  a  manner  as  will  make  it  a  typographical  curiosity. 

The  first  EpITlON  of  SIR  EDWARD  COKE'S  COltfMElT. 
TARY  upon  Littleton  was  published  in  his  life-time,  hi  1628: 
it  b  very  incorrect.  The  second  edition  was  printed  in  16229,  <^^ 
is  supposed  to  have  been  revised  by  the  author.  The  subsequent 
editions,  to  the  eighth  inclusively,  seem  to  have  been  printed  from 
the  second,  without  much  variation.  The  ninth  edition  includes 
sir  Edward  Coke's  Reading  on  Fines,  and  his  Treatise  on  Bail  and 
Mainprize.  To  the  tenth  edition  are  added,  the  complete  Copy- 
holder, with  many  references.  In  the  eleventh  edition  the  book 
intituled  the  Olde  Tenures,  is  inserted.  At  the  end,  both  of  the  edi- 
tion of  Littleton  by  Lettou  and  MachHnia,  and  of  that  by  Machlinia 
only,  Littleton's  work  Is  called  the  <<  Tenores  Novelli,"  to  distinguisb 
it  (it  is  presumed)  from  the  Treatise  of  ''  Olde  Tenures.**  The 
eleventh  edition  has  also  several  notes  and  additions,  tending  prin- 
cipally to  show  the  alteration  of  the  law  since  the  time  of  Littleton 
and  his  Commentator.  The  twelflh  and  last  edition  was  published 
In  X738.  Some  observations  upon  it  may  be  found  in  Mr.  Hargraveli 
Address  to  the  Public  on  his  undertaking  the  present  edition.  Aa 
Abridgment  of  sir  Edward  Coke's  Commentary  was  published  in 
1714,  by  Mr.  Serjeant  Hawkins;  short  but  pointed  observations 
are  Occasionally  introduced  in  it,  to  expimn  the  principles  of  the 
old  law,  and  the  alterations  made  in  it  by  subsequent  statutes. 

Mr.  Hargrave  began  the  PRESENT  EDITION,  by  publishing 
it  in  numbers.  Soon  after  his  publication  of  the  First  Number,  he 
was  favoured  with  lord  chief  justice  Hale's  manuscript  notes.  By 
an  advertisement  prefixed  to  Uie  Second  Number,  he  informed  the 
Public  that  they  were  very  numerous,  as  fiur  as  the  Chapter  of  Knight 
Service;  that  there  were  few  on  the  subsequent  parts  of  the  work ; 

that 
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iat  fbr  the  communication  of  them  he  wasindebted  to  the  liberal 
«{ftirit  of  a  noble  lord^»  who^  he  obsenred,  had  ever  distingindied 
Jums^  as  a  zealous  encour^ger  of  undertakings  having  the  least 
tendency  to  promote  science  and  learning;  that  in  the  original, 
tome  of  the  notes  were  in  Latm,  but  most  of  them  in  Law-French; 
and  that  it  was  thought  most  convenient  to  give  the  latter  in  a  literal 
English  translation.  Upon  the  publication  of  the  Second  Number 
Mr.  Hargrave  received  from  sir  William  Jones  an  account  of  some 
few  various  readings  from  two  English  manuscripts  of  Littleton's 
Tenures.  By  an  advertisement  prefixed  to  the  Third  Number  he 
infomned  the  Public,  that  both  of  these  manuscripts  were  in  the 
public  library  at  Cambridge,  being  marked  D  d  1 1 .  60,  and  M  m  52 ; 
that  the  first  was  written  on  vellum,  and  was  imperfect  at  the  begin- 
nings and  in  the  Chapter  of  Warranty ;  and  that  the  second,  which 
seemed  to  b^  the  most  valuable,  was  written  on  paper,  and  had  only 
one  leaf  torn,  and  that  its  antiquity  appeared  from  the  following  note 
b  the  first  page' 

Iste  liber  emptusj^it  in  OBineterio  Sit,  PauU 
London,  ajth  die  Julii,  anno  regis  E.  4ft*.  soma,  los*  6d« 

that  this  date  Showed  that  themanuscript  was  of  Littleton's  time,  July 
so  E.  4.  being  in  1481 ,  which  was  the  year  before  Littleton's  death ; 
that  m  referring  to  the  manuscripts,  that  in  vellmn  would  be  distin- 
guished by  Veil.  MS.  and  that  in  Paper  by  Paper  MS.  With  these 
sKutances  Mr.  Hargrave  completed  that  part  of  the  edition  which 
u  executed  by  him.  He  then  relinquished  the  work,  and  by  an  ^ 
Advertisement,  (which  immediately  precedes  this  Preface)  he  in* 
formed  the  public  of  it,  and  of  the  present  editor's  undertaking  to 
continue  the  work. 

Soon  after  the  publication  of  this  Advertisement,  the  present 
editor,  through  the  obliging  interference  of  John  Holliday,  esq.  of 
Lincob's-Inn,  with  the  executors  of  the  will  of  the  late  sir  Thomas 
Parker,  was  &voured  with  a  copy  of  the  notes  of  lord  chancellor 
Nottingham  and  lord  Hale  upon  this  work.  The  following  account 
18  given  of  them  in  a  note  in  sir  Thomas  Parker's  own  hand-writing  • 

''  The  notes  to  this  book,  in  my  hand*writing  (^cept  one  note 
**  in  folio  26..  b.  and  some  modern  cases),  were  transcribed  from  a 
^  copy  of  the  lord  Chancellor  Nottingham's  manuscript  notes,  in 
«'  the  margin  of  his   lord  Coke's  Commentary  upon  Littleton, 

"  which 

*  The  present  Earl  of  Hardwicke. 
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^<>  wtii(ji  cQfy  Witt  made  for  the  use  of  hb  son  Heneage  Findiy  es^ 
*^  iolicitor-generaly  afterwards  earl  of  Aylefford,  and  10  now  in  the 
^**  pboieftrion  of  die  honourable  Mr.  Legge,  to  wfaoie  &TOur  I  am 
.^  indebted  for  tfaeie  notes. 

^*  The  notes  in  a  different  hand-writing  were  transcribed  from  a 
**  copy  of  lord  chief  justice  Hale's  MS.  notes  in  the  margin  of 
'^  Coke  upon  Littleton,  presented  by  loi;d  Hale  to  the  fiither  of 
**  Philip  Gybbouy  esq.  which  copy  was  made  for  the  use  of  the 
^*  honourable  Charles  Torke,  esq.  his  Majesty's  solicitor-general. 
**  The  book  in  which  the  notes  are  in  the  hapd-writing  of  lord 
"  Hale,  is  now  in  the  possession  of  Mr.  Gybbon ;  and  the  book  from 
**  which  these  notes  were  transcribed  by  the  favour  of  Mr.  Yorke, 
*^  h  now  in  his  possession. 

"  T.  Parker,  1 758." 

Under  these  circumstances  the  THIRTEENTH  EDITION 
has  been  completed  in  its  present  form. 

When  it  became  genendly  known  that  Mr.  Hargrave  had  relin- 
•j^ulshed  the  work,  the  present  editor  engaged  in  it ;  but  he  did  not 
engage  in  it  while  th^re  was  the  slightest  probability  of  its  being 
undertaken  by  any  other  penon :  and  even  then,  he  would  not  have 
engaged  in  it,  if  by  doing  so  he  incurred  any  obligation  of  complet- 
ing Mr.  Hargrave's  undertaking  in  dZ  its  parts.    He  though^  an 
^      imperfect  exectOhn  of  the  remaining  part  of  the  work  would  be  more 
-agreeable  to  the  public  than  none;  that  to  present  them  with  the 
remabing  part  of  the  text  of  Littleton  and  his  Commentator,  with 
tome  references,  and  some  notes,  would  be  an  acceptable  offering 
to  them.    No  other  person  appeared  with  any,  and  the  present 
.  editor's  performance  does  not  prevent  the  exertions  of  any  future 
adventurer. 

Likcolk's^^Inn,  CHARLES    BUTLER. 

Nov.  4, 1787. 
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QUR  aij^or,  a  gentleman  of  an   ancient   and   a  fair-  The  name  and  degree 

descended  family  de  Littleton,  took  his  name  of  a  town  ®*^<>'*"^«"">^*'« 
so  called^  as  that  famous  chief-justice  sir  John  de  Markham, 
and  divers  of  our  profession,  and  others^  have  done. 

Thomas  de  Littleton,  lord  of  Frankley,  had  issue  Elizabeth 
his  only  child,  and  did  bear  the  arms  of  his  ancestors,  viz.  His  arms,, 
aigent  a  chevron  between  three  escalop-shells  sable.  The 
bearing  hereof  is  very  ancient  and  honourable ;  for  the  sena* 
tors  of  Rome  did  wear  bracelets  of  escalopHshells  about  their 
arms,  and  the  knights  of  the  honourable  order  of  St  Michael 
in  France  do  wear  a  collar  of  gold  in  the  form  of  escalop-  Ijastituted  by  I^ira 

1.  «  1.1  ^,         ^1  .11  . 1    1        *e  EleVentt,  king  bf 

sbells  at  this  day.    Hereof  much  more  might  be  said,  but  France,  9  £.  4. 146^ 
it  belongs  unto  others. 

With  this  Elizabeth  married  Thomas  Westcote,  esquire,  Thomas  ^esioote. 
the  king's  servant  in  court,  a  gentleman  anciently  descended, 
who  bare  argent,  a  bend  between  two  cotisses  sable,  a  bordure 
engrayled  gules,  bezanty. 

But  she  being  fair,  and  of  a  noble  spirit,  and  having  large 
possessions  and  inheritance  from  her  ancestors  de  Littleton,  ■ 

and 
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and  from  her  mother,  the  daughter  and  heir  of  Richard  de 
Quatermeins,  and  other  her  ancestors  (ready  means  in  time  to 
work  her  own  desire),  resolved  to  continue  the  honour  of  her 
name  (as  did  the  daugh^r  and  heir  of  Charleton,  with  one  of 
the  sons  of  Knightly,  and  divers  others),  and  therefore  pru- 
dently, whilst  it  was  in  her  own  powec^  prdvided  by  West- 
cote's  assent  before  marriage,  that  her  issue  inheritable  should 
be  called  by  the  name  of  de  Littleton.  These  two  had  issue 
four  sons,  Thomas,  Nicholas,  Edmund,  and  Guy,  and  four 
daughters. 


Our  aathor  bore  his 
mother's  surname. 


Thomas  the  eldest  was  our  author^  who  bare  his  father's 
christian  name  Thomas,  and  his  mother's  surname  de  Little- 
ton,  and  the  arms  de  Littleton  also ;  and  so  doth  his  posterity 
bear  both  nsftne  and  arms  to  this  day. 


Camdeo. 
<«  The  Just  shall  flou- 
**  rish  like  the  pahn- 
^  tree,  and  spread 
**  abroad  like  the 
^  cedar  in  Libanus.'^ 
Psal.  taL  13% 


[*]  The  best  kind  of 
^oartenng  of  arms. 


Camden,  in  his  Britannia,  saith  thus :  Thomas  Littleton,  alias 
Westcote,  the  famous  lawyer,  to  whose  Treatise  of  Tenures 
the  students  of  the  common  law  are  no  less  beholden,  than 
the  civilians  to  Justinian's  Institutes. 

The  dignity  of  this  fair-descended  family  de  Littleton  hatli 
grown  up  together  and  spread  itself  abroad  by  matches,  with 
many  other  ancient  and  honourable  families,  to  many  worthy 
and  fruitful  bmnches,  whose  posterity  flourish  at  this  dayy 
and  quartereth  many  fSedr  coats,  and  [*]  enjbyeth  fruitful  and 
opulent  inheritances  thereby. 


King^s  seijeant.  Rot. 
Pat.  33  H.  6.  part  l. 
m.  10. 

Mich.34H.8.fol.3.a. 
Judge  of  the  Common 
Pleas,  Rot.  Pat.6£4. 
part  I.  m.  15* 


He  was  of  the  Inner  Temple,  and  read  learnedly  upon  the 
statute  of  W,  2.  De  dotUs  conditionaUbus,  which  we  have. 
He  was  afterwards  called  adstatumet  grad^fervientisad  kgem, 
and  was  steward  of  the  court  of  Marshalsey  of  the  King's 
houshold,  and  for  his  worthiness  was  made  by  Kii^  H.  6. 
his  Serjeant,  and  rode  justice  of  assise  the  Northern  Circuit, 
which  places  he  held  under  King  E.  4.  until  he,  in  the  sixth 

year 
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year  of  his  reign,  constituted  him  one  of  the  judges  of  the 

court  of  common  pleas,  and  then  rode  Northamptonshire 

Circuit.    The  same  king,  in  the  1 5th  year  of  his  reign,  with 

the  prince,  and  other  nol)les  and  gentlemen  of  ancient  blood,  Ki^t  of  the  Bath^ 

hononred  him  with  the  knighthood  of  the  Bath.  '^  ^*  ^' 

He  compiled  this  book  when  he  was  judge,  after  the  four-  When  be  wrote  this 

hook 

teenth  year  of  the  reign  of  King  JE.  4,  but  the  certain  time  14  £.'4.  tit.  Gairantj, 

we  cannot  yet  attain  unto,  but  (as  we  conceive)  it  was  not  5» 

long  before  his  death,  because  it  wanted  his  last  hand ;  ^'  for 

**  that  tenant  by  ekgit,  statute-onerchant,  and  staple,  were  in  P^' ^®^  ^'  '^^' 

^  the  table  of  the  first  printed  book,  and  yet  he  never  wrote 

«  ofthem*." 

Our  author,  in  composing  this 'work,  had  great  furtherance  The  deceases  of  his 
in  that  he  flourished  in  the  time  of  many  famous  and  expert  ^^^^^•™P^*^^- 
sages  of  the  law.  [a]  Sir  Richard  Newton,  [b]  sir  John  Prisot,  [4  ^«  ^^  ^  H.  a 
{c]  sir  Robert  Danby,  Id]  sir  Thomas  Brian,  [e]  sir  Pierce  [cJDrednE.4.' 
Ardem,  [/]  sir  Richard  Choke,  [g]  Walter  Moyle,  [A]  WU-  [g^^^iV 
liam  Paston,  [i]  Robert  Danvers,  [A]  William  Ascough,  and  LnCHreriiYedoiir 
other  justices  of  the  court  of  common  pleas :  and  of  the  king's  M  Sorrived  him  abow 
bench,  [q  sir  John  June,  [f»]  sir  John  Hody,  [n]  sir  John    »J^v2^Vtuthor. 
Fortescue,  [o]  sir  John  Markham,  [p]  sir  Thomas  Billing,    SoSd'il'a/' 
and  other  excellent  men  flourished  in  his  time.  [m]  Died  so  H.  & 

f nl  Kemoved  i  E.  4. 
'     [oj  Removed  8  E.  4. 

And  of  worldly  blessings  I  account  it  not  the  least,  that  in  Pl  I^w" «»  E.  4. 
the  beginning  of  my  study  of  the  laws  of  this  realm,  the  courts 

of 


*  That  Littleton  did  intei^  to  write  of  those  tenahcies,  is  plain  from  the 
391st  and  3a4th  Sections ;  but  it  may  be  justly  questioneii  tvhetber  the  fii^t 
alleged  by  my  lord  Coke,  to  support  his  opinion,  be  true;  because  in  Ae 
copy  of  the  Rohan  edition,  now  in  lincolnVInn  library,  and  in  that  at 
this  time  in  the  booksellers  custody,  the  Table  mentions  nothing  concern- 
ing tiheee  tenancies ;  nor  does  it  seem  |»i>  able  that  there  oyer  was  any 
other  table,  both  the  copies  appearing,  on  the  nicest  examination,  to  be 
complete.  Note  to  the  lUh  editian,'-''See  also  Note  1  to  163.  a.  of  the  pretent 
edition. 
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of  justice,  both  of  eqiuty  and  of  law,  were  furnidhed  witk 
men  of  excelleat  judgment,  grayity,  and  wisdom.  As  in  the 
fihanceiy,  sir  Nicholas  Bacon,  and  after  him  sir  Thomas 
Bromley.  In  the  excheqner<-chamber,  the  lord  Barghley, 
lord  high  treasurer  of  England,  and  sir  Walter  MQdmay, 
chancellor  of  the  exchequer.  In  the  king's  bench,  sir  Chris* 
topher  Wray,  and  after  him  sir  John  Popham,  In  the  com- 
mon pleas,  sir  James  Byer,  and  after  him  sir  Edmund 
Anderson*  In  the  court  of  exchequer,  sir  Edward  Saunders^ 
after  him  sir  John  Jeffeiy,  and  after  him  sir  Roger  Man- 
wood,  men  fiimons  (amongst  many  others)  in  their  several 
places,  and  flourished,  and  were  all  honoured  and  preferred 
by  that  thrice  noble  and  virtuous  queen  Elizabeth  of  ever 
blessed  memory.  Of  these  reverend  judges,  and  others  their 
associates,  I  mnst  ingenuously  confess,  that  in  her  reign 
I  learnt  many  things,  which  in  these  Institutes  I  have  pub- 
Qae^  EUzabedL       lished :  and  of  this  queen  I  may  say,  that  as  the  rose  is  the 

queen  of  flowers,  and  smelledi  more  sweetly  wlien  it  is  plucked 
from  the  branch,  so  I  may  say  and  justify,  that  she  by  just 
desert  was  the  queen  of  queens,  and  of  kings  also,  for  reli- 
gion, piety,  magnanimity,  and  justice;  who  now  by  remem- 
brance thereof,  since  Almighty  God  gathered  her  to  himself, 
is  of  greater  honour  and  renown  than  when  she  was  living 
in  this  world.  You  cannot  question  what  rose  I  mean ;  for 
take  the  re4  or  the  white,  she  was  not  only  by  royal  discent 
and  inherent  birth-right,  but  by  roseal  beauty  also,  heir  to 
both. 

And  though  we  wish  by  our  labours  (which  are  but  cunabuin 
kgis,  the  cradles  of  the  law)  delight  and  profit  to  all  the  stu- 
dents of  the  law  in  their  beginning  of  their  study  (to  whom 
the  First  Part  of  the  Institutes  is  intended),  yet  principally 
to  my  loving  friends,  the  students  of  the  honourable  and 
CWforiTsSn '  worthy  societies  of  the  Inper  Temple  and  Clifford's  Inn,  and 

laooVInn.  of  lion's  Inn  also,  where  I  was  some  time  reader.    And  yet 

of 
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of  them  more  particularly  to  such  as  bate  been  of  that  fimious 
uniyersity  of  Cambridge,  alma  mea  mater.  And  to  my  much 
honoured  and  beloved  allies  and  friends  of  the  county  of 
Norfolk,  my  dear  and  native  country :  and  to  Suffolk,  where 
I  passed  my  middle  age;  and  of  Buckinghamshire,  where 
in  my  old  age  I  li?e.  In  which  counties,  we,  out  of  former 
collec^ons,  compiled  these  Institutes.  But  now  return  we 
again  to  our  author. 

He  married  with  Johan,  one  of  the  daughters  and  coheirs  His  marriage, 
of  William  Burley,  of  Broomscrost  castle,  in  the  county  of 
Salop,  a  gentleman  of  ancient  discent,  and  bare  the  arms  of 
his  iamily,  argent,  a  fess  checkie  or  and  azure,  upon  a  lion 
rampant  sable,  armed  gules ;  and  by  her  had  three  sons,  sir  hi,  i^^^ 
William,  Richard  the  lawyer,  and  Thomas. 

In  his  life-time,  he,  as  a  loving  father  and  a  wise  man,  The  re-sstabUshment 
provided  matches  for  these  three  sons,  in  vertuous  and  an-  ?/^  P^*®"^3>  by 

^  the  matches  of  his 

cient  families,  that  is  to  say,  for  his  son  sir  William,  Ellen,  three  sons  with  virtue 
daughter  and  coheir  of  Thomas  Welsh  esquire,  who  by  her  "^  ^^  ""^ 
had  issue  Johan  his  only  child,  married  to  sir  John  Aston  of 
Tixal,  knight :  and  for  the  second  wife  of  sir  William,  Mary 
die  daughter  of  William  Whittington  esquire,  whose  poste- 
rity in  Worcestershire  flourish  to  this  day.    For  Richard  He  gave  potseasioiis  ' 

» -^Ai  ^      I.'  J  A    —1-        L  J  of  inheritance  tp  his 

Littleton  his  second  son,  to  whom  he  gave  good  possessions  younger  sons  for  their 

of  inheritance,  Alice,  daughter  and  heir  of  William  Winsbury  ^^^  advancement. 

of  Pilleton  Hall  in  the  county  of  Stafford  esquire,  whose  pos-  | 

terity  prosper  in  Staffordshire  to  this  day.    And  for  Thomas 

his  third  son,  to  whom  he  gave  good  possessions  of  inherit* 

ance,  Anne,  daughter  and  heir  of  John  Bottreaux  esquire, 

whose  posterity  in  Shropshire  continue  prosperously  to  this  .  :r 

day.    Thus  advanced  he  his  posterity,  and  his  posterity,  by 

imitation  of  his  vertues,  have  honoured  him. 

He 
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His  last  will. 


His  executors ;  his 
supervisor. 


age. 
bdeparture» 


lH.7ibl.7. 
31  H.  7.  fol.  32.  b. 


W.a.cap.  11. 

r*]  See  litdeUMiy 
Sect.  749. 


His  sepulchre. 


THE  PREFACE. 

He  made  his  last  will  and  testament  the  s&d  day  of  August 
in  the  twenty-first,  year  of  the  reign  of  king  Edward  the 
fourth,  whereof  he  made  his  three  sons,  a  parson,  a  vican 
and  a  servant  of  his,,  executors :  and  constituted  supervisor 
thereof  his  true  and  faithful  friend,  John  Alcock,  doctor  of 
law,  of  die  famous  university  of  Cambridge,  then  bishop  of 
Worcester;  a  man  of  singular  piety,  devotion,  chastity, 
temperance,  and  holiness  of  life ;  who,  amongst  other  of  his 
pious  and  charitable  works,  founded  Jesus  College  in  Cam- 
bridge ;  a  fit  and  fast  friend  to  our  honourable  and  vertuous 
judge. 

He  lefl  this  life  in  his  great  and  good  age,  on  the  23d 
day  of  the  month  of  August,  in  the  said  twenty-first  year  of 
the  reign  of  king  Edward  the  fourth  :  for  it  is  observed  for  a 
special  blessing  of  Almighty  God,  that  few  or  none  of  that 
profession  die  intestatus  et  improlts,  without  will,  and  without 
child ;  which  last  will  was  proved  the  8th  of  November  foU 
lowing^  in  the  Prerogative  Court  of  Canterbury,  for  that  he 
had  bona  notabilia  in  divers  diocesses.  But  yet  our  author 
Ihreth  still  in  ore  omnium  jurisprudentium, 

Littleton  is  named  in  1  H^  7,  and  21  H.y.  Some  do  hold^ 
that  it  is  no  error  either  in  the  reporter  or  printer;  but  that 
it  was  Richard  the  son  of  our  author,  who  in  those  days  pro- 
fessed the  Isew,  and  had  read  upon  the  statute  of  W,  2.  quia 
muUiper  mofi^m,  and  [*]  unto  whom  his  father  dedicated 
his  book :  and  this  Richard  died  at  Pilleton  Hall  in  Stafford- 
shire,  in  9  H.  8. 

The  body  of  our  author  is  honourably  interred  in  the  cathe- 
dral church  of  Worcester,  under  a  fair  tomb  of  marble,  with 
his  statue  or  portraiture  upon  it,  together  with  his  own  match, 
and  the  matches  of  some  of  his  ancestors,  and  with  a  memo- 
rial 
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rial  of  his  principal  titles ;  and  put  of  the  mouth  of  his  statue 
proceedeth  this  prayer,  FUi  Dei  miserere  mei,  which  he  himt- 
'self  caused  to  be  made  and  finished  in  his  life-time,  and 
remaineth  to  this  day.  His  wife  Johan,  lady  Littleton,  sur- 
.vived  him,  and  left  a  great  inheritance  of  her  father,  and 
EUen  her  mother,  daughter  and  heir  of  John  Grendon, 
esquire,  and  other  her  ancestors,  to  sir  William  Littleton 
her  son. 

This  work  was  not  published  in  print,  either  by  our  author  When  this  work  was 
himself,  or  Richard  his  son,  or  any  other,  until  after  the  P"*''^**^- 
deceases  both  of  our  author  and  of  Richard  his  sou.    For  I 
find  it  not  cited  in  any  book  or  report,  before  sir  Anthony  F.N.B.  212.  c. 
Rtdierbert  cited  him  in  his  Natura  Brevium ;  who  published 
that  book  of  his  Natura  Brevium  in  26  H.  8.    Which  work 
of  our  author,  in  respect  to  the  excellency  thereof,  by  all 
probability  should  have  been  cited  in  the  reports  of  the  reigns 
of  E.  5*  R.  3.  H.  7.  or  H.  8.  or  by  St.  Jermyn  in  his  book 
of  the   Doctor  and  Student*,  which  he  published  in  the 
three-and-tweniieth  year  of  if.  8.  if  in  those  days  our  author's 
book  had  been  printed.    And  yet  you  shall  observe,  that  Note. 
time  doth  ever  give  greater  authority  to  works  and  writings 
that  are  of  great  and  profound  learning,  than  at  the  first  they 
had.     The  first  impression  that  I  find  of  our  author's  book  When  this  work  was 
was  at  Roan  in  France,  by  William  de  Tailier  (for  that  it  was  ^^  imprinted, 
written  in  French)  ad  instantiam  Bickardi  Pinson,  at  the  in- 
stance of  Richard  Pinson,  the  printer  of  king  H.  8.  before 
the  said  book  of  Natura  Brevium  was  published ;  and  there- 
fore'upon  these  and  other  things  that  we  have  seen,  we  are 
of  opinion,  that  it  was  first   printed  about  the   four-and- 
twentieth  year  of  the  reign  of  king  H,  8.  since  which  time 

he 
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•  This  book  appesn  to  have  been  first  published  by  J.  Eastell,  1523* 
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be  liad  been  cafnmonly  dted^  and  (as  he  deserves)  more  and 

more  highly  esteemed*. 

He 

*  This  opinion  of  my  lord  Coke's  concerning  the  time  of  the  first  im- 
pression of  Littleton's  Tenures,  althoagh  it  hath  been  followed  by  sir 
William  Dugdale,  n  his  Originei  Juridiciaksy  and  by  bishop  KicfadsoO} 
in  his  Historical  library,  is  certainly  enon«o«6 ;  for  it  appears  by  twt» 
copies  now  in  the  bookseller's  custody,  that  they  were  printed  twice  at 
London  in  the  year  15:^,  once  by  Richard  Pinson,  and  again  by  Robert 
Redmayne;  and  that  was  the  nineteenth  year  of  the  reign  of  H.  8.  To 
determine  certainly  when  the  Rohan  edition  was  published,  is  almost 
impossible;  and  before  any  conjectures  can  be  offered  on  that  subject, 
h  wiH  be  necessary  to  consider  how  oondusiTe  the  arguments  his  lordship 
draws  from  oor  aatlior*s  not  being  cited  as  authority  in  the  baoks  he 
meations  may  be;  it  either  proves  what  his  lordship  uses  it  for,  or  else 
that  Littleton's  authority  was  not  then  so  well  established  as  it  is  now  (for 
which  he  gives  us  here  a  very  good  reason):  and  that  this  last  is  true,  the 
aforesaid  editions  do  sufficiently  erince,  for  their  titles  aad  oaodusions  run 
thus:  ^ Littleton's  Tamres^  newly  aad  most  tniely  cotracted."  And  ia 
the  ead,  ExplkuaU  Teaore$  LUtletoni  cmn  alterationiku  eonmdem  et  aeUU^ 
tionihu  mvit,  necnon  eum  aliit  nan  minm  ulilioribus:  nay,  these  very  additions 
are  incorporated  into  the  book  itself^  nor  are  they  distinguished  by  any 
mark  frorm  the  orighial.  llie  weiduiess  of  this  argnoMiit  wil  itirther  ap^ 
pear,  if  it  should  be  applied  to  the  discovering  the  time  my  lord  Cokeys 
Coomentaiy  on  Littleton  was  first  published,  for  this  was  not  dted  as 
authority  for  some  time  after  its  publication.  The  old  editions  above 
mentioned,  Pynson's  and  Le  Talleur's  name,  and  the  manaer  Litdeton  is 
printed  ia  at  Rohan,  seeax  to  be  the  only  meaas  of  disooTenig  what  wa 
seek.  From  those  editions  we  may  collect,  not  only  that  the  Rohan  im- 
pression is  older  than  the  year  1538,  but  also  by  what  occurs  in  tlie  beginning 
and  end  of  them,  that  there  had  been  other  impressions  of  our  author. 
From  Pynson's  name  at  the  end  of  the  Rohan  editioa,  it  noay  be  coadoded 
that  he  woatd  aot  havaengpiged  his  friend  William  Le  TaUeur  to  Imve  priaiad 
Littletoa  at  Rohan,  had  he  ever  before  printed  any  books  in  French;  and 
that  he  printed  an  Abridgment  of  the  Statutes,  part  of  which  is  in  French, 
in  the  year  1499,  appears  by  one  of  those  books  now  in  the  same  person's 
custody.  Statfaam^  Abri^^ent  has  his  naaie  to  it,  but  there  is  ao  cbte^ 
yat  it  being  printed  with  the  same  types,  and  in  the  same  manner,  littletoo 
was  at  Rohan,  and  as  it  is  a  larger  book,  it  is  highly  probable  it  was  printed 
some  rime  after  the  publication  of  Littleton'iB  Tenures,  and  that  Pynson's 
sttcce^  in  dm  lessar  aadaitaking  iadaoed  him  to  veataia  on  tiie  greater; 
which  in  those  days  was  the  work  of  two  or  three  years.     Wllliaai  La 

TaUeur 
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Hating  18  desiraas  to  see  kiB  fistue,  nay  m  the  diurdies  His  pictare. 
of  Fhfflikely  mnd  Hales  Owen  see  the  gia^re  and  reFerend 
cwmltfnanca  of  ovr  author,  the  outward  man ;  bat  he  halh 
left  thia  book^as  a  figure  of  thai  higher  and  nobler  part,  that 
isy  of  the  excellent  and  rare  endowments  of  his  mind,  espe- 
cially in  the  profound  knowledge  of  the  fundamental  laws  of 
tkia  wmduL    fie  that  diHgently  reada  this  Us  excellent  work,  xhe  figure  of  his 
shall  liehoU  the  child  and  figure  of  his  mind,  which  the  more  °^^^' 
often  he  beholds  ia  the  Tisual  line,  and  well  observes  him, 
the  more  diall  he  jnsdy  admire  the  judgment  of  our  au£hor, 
and  increaae  his  own.    Thia  only  is  desired,  that  he  had  writ-- 
ten  of  odber  parts  of  law,  and  especially  of  the  rules  of  good 
pleading,  the  <heart<itiing  of  the  common  law)  wherein  he 
eabeaUsd;  for  of  him  mi^  the  saying  of  our  Eoglis^  poet 
beTMfied: 

Thepetft  he  «oiM  jadito  and  makea  a  thing ; 

Then  wm  no  wn^t  could  pinch  at  his  writing :  Chaucer. 

SO  &r  ftoas  raceptaoa,  as  none  could  pinch  at  it.     This  skill 
of  good  pleading  he  highly  in  this  work  commended  to  his  Good  pleading. 
mm,  and  under  his  name  to  all  other  students  sons  of  his 
hm.    He  wasleamed  also  in  that  art,  ^n^ioh  is  so  necessary 
to  m  eomplele  lawyer ;  I  mean  of  logick,  as  you  shall  perceire  Logick. 
by  ceading  of  these  Institutes,  wherein  are  observed  his  syilo- 

gisms, 

MieBr  frinted  a  Chraoicle  of  Uie  Ducb j  ef  Normandy,  as  appears  by  his 
nsBsa  aad  dpbir  atlhe  end  thereof,  and  the  date  In  the  bailing  in  the 
year  1487-  The  book  itself  is  printed  without  any  title-page,  initial  letter  of 
the  chapters,  number  of  the  leaves  or  year,  and  in  a  character  much  re- 
semUin^  writing,  and  with  such  abbreviations  as  are  used  In  manuscripts : 
dl  srbidietis  well  Imown  eoehose  wiio  have  seen  many  old  books,  afe  an- 
diftiibted  praofe  of  a  book's  being  panted  when  that  art  was  ia  its  infiincy. 
Upon  the  whole  it  may  certainly  be  concluded,  that  the  book  was  printed 
soooe  years  before  1487;  because  the  above-mentioned  Chronicle,  which 
hath  not  so  much  mariu  of  antiquity,  was  printed  in  that  year;  and  irom 
wfasfclias  lisen  efcaetwd  aonesning  the  manner  it  as  printed  in,  it  will  be 
Cfaocglbt  by  those  who  are  versed  in  ancient  bodes,  to  have  been  published 
ten  years  before  that  time.    Note  tothe  lUh  Edition. 

C  2 
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gismSy  indactions,  and  other  ai^gumeats ;  and  his  definitions 
descriptions,  divisions,  etymologies,  derivations,  significa- 
tions, and  the  like.    Certain  it  is,  that  when  a  great  learned 
man  (who  is  long  in  making)  dieth,  much  learning  dieth  with, 
him. 


The  commendation 
of  bis  woit. 


Cicera. 


Aristotle* 


That  which  we  have  formerly  vnritten,  that  this  book  is  the* 
ornament  of  the  common  law,  and  the  most  perfect  and  ab- 
solute work  that  ever  was  written  in  any  human  science ; 
and  in  another  place,  that  which  I  affirmed  anditook  upon* 
me  to  maintain  against  all  opposites  whatsoever,  that  it  is  a 
work  of  as  absolute  perfection  in  its  kind,  and  as  free  firom 
error,  as  any  book  that  I  have  known  to  be  written  of  any 
humane  learning,  shall  to  the  diligent  and  observing  reader 
of  these  Institutes  be  made  manifest,  and  we  by  them  (which 
is  but  a  Commentary  upon  him)  be  deemed  to  have  fuUy 
satisfied  that,  which  we  in  former  times  have  so  confidently 
affirmed  and  assumed-  His  greatest  commendation,  because 
it  is  of  greatest  profit  to  us,  is,  that  by  this  excellent  work, 
which  he  had  studiously  learned  of  others,  he  faithfully 
taught  all  the  professors  of  the  law  in  succeeding  ages*  The 
victory  is  not  great  to  overthrow  his  opposites,  for  there 
never  was  any  learned  man  in  the  law,  that  understood  our 
author,  but  concurred  with  me  in  this  commendation :  Habet 
enimjustam  venerationem  qtdcquid  excellit;  for  whatsoever 
excelleth  hath  just  honour  due  to  it.  Such  as  in  words  have 
endeavoured  to  offer  him  disgrace,  never  understood  him, 
and  therefore  we  leave  them  in  their  ignorance,  and  wish 
that  by  these  our  labours  they  may  know  the  truth  and  be 
converted.  But  herein  we  will  proceed  no  farther,  for 
Stultum  est  absurds  opiniones  accuratius  refellere.  It  is  meer 
folly  to  confute  absurd  opinions  with  too  much  curiosity. 


And  albeit  our  author  in  his  Three  Books  cites  not  many 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  is 

proved 
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proved  and  approved  by  these  two  faithful  witnesses  in  matter 
of  law,  authority  and  reason.  Certain  it  is,  when  he  raiseth 
any  question,  and  sheweth  the  reason  on  both  sides^  the  lat- 
ter opinion  is  his  own,  and  is  consonant  to  law.  We  have 
known  many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  against  any  of  them,  which  we 
cannot  affirm  of  any  other  book  or  editioa  of  our  law.  In  iifote. 
the  reign  of  our  late  sovereign  lord  king  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  de-  Mich.  3  Jac.  in 
mnrrer.in  law.  Whether  the  release  to  one  trespasser  should  ^S'&'llnouw!"^ 
be  available  or  no  to  his  companion?  Sir  Henry  Hobart,  that 
honourable  judge  and  great  sage  of  the  law,  and  those  reve- 
rend and  learned  judges,  Warburton,  Winch,  and  Nichols, 
his  companions,  gave  judgment  according  to  the  opinion  of 
our  author,  and  openly  said,  that  they  owed  so  great  reve- 
rence to  Littleton,  as  they  would  not  have  his  case  disputed 
or  questioned :  and  the  like  you  may  find  in  this  part  of  the 
Institntes.  Thus  much  (though  not  so  much  as  his  due)  have 
we  spoken  of  him ;  both  to  set  out  his  life,  because  he  is 
omr  author,  and  for  the  imitation  of  him  by  others  of  our 
profession. 

■  We  have  in  these  Institutes  endeavoured  to  opeathe  true  whatisendafivoured 
sense  of  every  of  his  particular  cases,  and  the  extent  of  by  these  Institutes. 
every  of  the  same,  either  in  express  words,  or  by  implication ; 
and  where  any  of  them  are  altered  by  any  latter  act  of  par- 
Uamenty  to  observe  the  same,  and  wherein  the  alteration 
consisteth.  Certain  it  is,  that  there  is  never  a  period,  nor 
(for  the  most  part)  a  word,  nor  an  S^c,  but  afibrdeth  excellent 
matter  of  learning.  But  the  module  of  a  preface  cannot  ex- 
press the  observations  that  are  made  in  this  work,  of  the  deep 
judgment  and  notable  invention  of  our  author.  We  have  by 
comparison  of  the  late  and  modem  impressions  with  the 
original  print,  vindicated  our  author  from  two  injuries :  First, 
fiom  divers  corruptions  in  the  late  and  modem  prints,  and 

c  3  restored 
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nstored  our  astbor  to  his  own:  SecoDdlf,  fiootall  additioni 
and  encfoachmcnts  upon  him,  that  nothing  night  appew  in 
hi«  work  but  his  own  *« 

• 

The  Ibenefit  of  these       Our  hope  is,  that  the  yottng  ttttdftnty  who  heietoforo 
Institutes.  meeting  at  the  firsts  and  wresthng  with  as  difficiall  tenns  and 

matter,  as  in  many  yean  .after,  was  at  the  fiiat  diaeouiaged 
as  many  ha?e  been,  may,  by  reading  these  InBtitutea^  hare 
the  difficolty  and  darkness  both  of  the  matter  and  of  the 
terms  and  words  of  art  in  the  beginning  of  his  study,  ftcili* 
tated  and  explained  onto  him,  to  the  end  he  may  prooeed  in 
his  study  chearfuUy  and  with  delight ;  and  therefore  1  hare 
Wherefore  called  termed  them  Institutes,  because  my  desire  is,  they  should 
Institutes.  institute  and  instruct  the  studious,  and  guide  him  in  a  ready 

way  to  the  knowledge  of  the  national  laws  of  England. 

Wherefore  published      '^^  ^^^  ^^  ^^^^  (^^  ^^^  without  precedent)  published 
in  English*  in  En^ish,  for  that  they  are  an  introduction  to  the  know* 

ledge  of  the  national  law  of  the  reahn ;  a  work  necessaryi 
and  yet  heretofore  not  undertaken  by  any,  albeit  in  all  other 
professions  there  are  the  like.  We  have  left  our  author  to 
speak  his  own  language,  and  have  translated  him  into  Eng- 
lish, to  the  end  that  any  of  the  nobility  or  gentry  of  this 
realm,  or  of  any  other  estate  or  profession  whatsoever,  that 
will  be  pleased  to  read  him  and  these  Institutes,  may  under- 
stand the  language  wherein  they  are  written* 

I  cannot  conjecture  thai  the  general  communicating  of 

these  laws  in  the  English  tongue  can  work  any  inconvenience, 

Regulas  but  introduce  great  profit,  seeing  that  Ignarantia  juris  aan 

excusntp 


*  In  this  Edition  several  material  passages  of  the  author  are  restored, 
by  collating  the  text  as  published  hj  lord  Coke  with  the  more  ancieat 
printed  copies  by  Lettoa  asd  Mscfalinii,  PjBBon,  RacknsB,  &c  at  abo.  wHIi 
several  ancient  MS^. 
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JgBonnee  of  the  law  exometfa  not.  And  herein  I 
MS  JBBtified  by  the  wisdom  of  apariuiment;  the  words  whereof 
be,  «'  That  the  laws  and  customs  ci  this  leelm  the  rather  3^  £.  3-  cap.  5* 
*'  should  be  reasonably  perceived  and  known,  and  better 
'^  understood  by  the  tongae  used  in  this  realm,  and  by  so 
much  every  man  might  the  better  goveni  himself  without 
offending  of  the  law,  and  the  better  keep,  save  and  defend 
hia  heritage,  and  possessions.  And  in  divers  regions  and 
**  countries  where  die  king,  the  nobles,  and  other  of  the  said 
^  realm  have  been,  good  governance  and  full  right  is  done 
to  every  man^because  that  the  laws  and  customs  be  learned 
and  used  in  the  tongue  of  the  country:"  as  more  at  large 
by  the  said  act,  and  the  purview  thereof  may  appear :  Et  ^^<^ 
nemimtm  oportei  etae  wfientionm  legibus,  No  man  ought  to  be 
wiser  than  the  law. 

And  true  it  is,  that  our  books  of  reports  and  statutes  in 
ancient  times  were  written  in  such  French  as  in  those  times 
was  commonly  spoken  and  written  by  the  French  themselves. 
But  this  kind  of  French  that  our  author  hath  used,  is  most  Our  author's  kiD<l  of 
commonly  written  and  read,  and  very  rarely  spoken,  and  ^'©^^ch* 
therefore  cannot  be  either  pure,  or  well  pronounced.  Yet  the 
change  thereof  (having  been  so  long  customed)  should  be 
without  any  pro6t,  but  not  without  great  danger  and  diffi- 
culty ;  for  so  many  ancient  teims  and  words  drawn  from  that 
legal  French  are  grown  to  be  Wicabtda  artis,  vocables  of  art 
so  apt  and  significant  to  express  the  true  sense  of  the  laws, 
and  are  so  woven  in  the  laws  themselves,  as  it  is  in  a  manner 
impossiUe  to  change  them,  neither  ought  legal  terms  to  be 
changed. 

In  school  divinityi  and  amongst  the  glossographers  and 
interpreters  of  the  civil  and  canon  laws,  in  logick,  and  in  36  £.  3.  ub.  supm. 
other  liberal  sciences,  you  shall  meet  with  a  whole  army  ot 
words,  which  cannot  defend  themselves  in  belh  gramnuUicali, 

C4  in 
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in  the  gntmiiifttical  war,  and  yet  are  more  significant,  compen- 
diouB,  and  effectual  to  express  the  true  sense  of  the  matter, 
than  if  they  were  expressed  in  pure  Latin- 
Wherefore  oUed  tho  This  work  we  have  called,  "  The  First  Part  of  the  Insti- 
tute," for  two  causes :  First,  for  that  our  author  is  the  first 
book  that  our  student  taketh  in  hand :  Secondly,  for  that 
there  are  some  otter  Parts  of  Institutes  not  yet  published, 
viz.  The  second  Part,  beinf;  a  Commentary  upon  the  statute 
of  Magna  Charta,  Westm.  i,  and  other  old  statutes.  The 
,  Third  Part  treateth  of  criminal  caases  and  pleas  of  the  crown : 
which  Three  Parts  we  have  by  tiie  goodness  of  Almi^ty 
God  already  finished.  The  Fourth  Part  we  have  purposed 
to  be  of  the  jurisdiction  of  courts :  but  hereof  we  have  only 
collected  some  materials  towards  the  raiung  of  so  great  and 
honourable  a  building.  We  have,  by  the  goodness  and 
assistance  of  Almighty  God,  brought  this  twelfth  work  to 
an  end :  in  the  Eleven  Books  of  our  Reports  we  have  related 
.the  opinions  and  jndgments  of  others ;  but  herein  we  have 
set  down  our  own. 

Before  I  entered  into  any  of  these  Parts  of  our  Institutes, 

I,  acknowledging  mine  own  weakness  and  want  of  judgment 

to  undertake  so  great  works,  directed  my  humble  suit  and 

prayer  to  the  Author  of  all  goodness  and  wisdom,  out  of  the 

Iib.Sap.cap.ii.  Book of  Wisdom ;  Pater  et  Deua mitericordia,  da  mihifedium 

**'*'^' '°'  tuanrni  asiutricem  Sapientiam!    Mitte  earn  dt  caHt  lanclit  tuis 

et  ^  ttde  magnituditds  tua,  ut  mtcum  nt  et  mecum  hbortt,  vt 

Ktam  qtdd  aceeptum  tit  apud  tt!    "  O  Father  and  God  of 

"  mercy,  give  me  wisdom,  the  assistant  of  thy  seats !     O 

"  send  her  out  of  the  holy  heavens,  and  from  the  seat  of 

"  thv  n-eatness,  that  she  may  be   present  with   me,  and 

me,  that  I  may  know  what  is  pleasing  unto 
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Onr  author  hath  divided  his  whole  work  into  Three  Book«« 
In  his  First  he  hath  divided  estates  in  lands  and  tenements^ 
in  this  manner :  for  re$  per  divinonem  tneUuiapenuntur.  Bractoo. 

A  FIGURE  OF   THE  DIVISION  OF  POSSESSIONS. 


By  the 

COmiDOD 

Jaw    -    -/ 


Inheritance 


{ 


Fee-simple. 


Fee-taU    - 


TGeneral. 


Special. 


I 


Into  the  I 
state  of  \ 
freehold 


For  term 
of  life 


For  term  of  life/ 
ofthetenant•^ 


Estates.  / 


rTenant  in  tail  afier  possibility  of 

I      issue  extinct. 

I  Tenant  by  the  curtesy. 

/'i.  Bj   the   common 

dower,  \  3-  ^.  "*"     *«*'^ 

4.  £x  amenta  fatris. 

5.  Pe  la  pfttts  6eitJe. 


\ 


Under  the  state 


For  term  of  life  of  another. 

enant  for  years,  or  half  a  year,  &c. 

Expressed. 


/Tenant  for  years,  or  half 
of  freehold.  <  ^ j 

iTenantatWm    -    -< 


l,Im|^ied. 
^By  custom,  these  may  be  so  divided  as  estates  have  been  by  the  common  law. 


Our  author  dealt  only  with  the  estates  and  terms  above- 
said  :  somewhat  we  shall  speak  of  estates  by  force  of  certain 
statutes,  as  of  statute-merchant,  statute-staple,  and  e/egtf, 
(whereof  our  author  intended  to  have  written)  [*]  and  Ukewise  [*]  See  the  fim  re- 
to  executors  to  whom  lands  are  devised  for  payment  of  debts, 
and  the  like. 


I  shall  desire,  that  the  learned  reader  will  not  conceive  any  Uegula, 

.     .  _^      r  Ai.'         •   £•  1        J  I  1  InavUe  est  parte  una 

opmion  against  any  part  of  this  painful  and  lai^e  volume,  p^rmecttutSarewm 
until  he  shall  have  advisedly  read  over  the  whole,  and  dili-  cogmtoydeeajudkare. 
gently  searched   out,  and  well   considered  of  the  several 
anthorities,  proofs  and  reasons  which  we  have  cited  and  set 
down  for  warrant  and  confirmation  of  our  opinions  through- 
out this  whole  work. 

Mine 
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Mine  advice  to  the  student  10^  that  before  he  read  anjr  part 
of  oor  CoDUMiitanes  vpon  any  Seetion,  that  first  he  read 
again  and  again  our  author  hiiDself  in  that  Section^  and  do 
his  best  endeayours,  first  of  himself,  and  then  by  conference 
whh  othtiBy  (which  is  the  life  of  study)  to  underetand  it,  and 
then  to  read  our  Commentary  thereupon,  and  no  more  at 
any  one  time  than  he  is  able  with  a  delight  to  bear  away, 
and  after  to  meditate  thereon,  which  is  the  life  of  reading. 
But  of  this  argument  we  have,  fbr  the  better  direction  of  our 
student  in  his  study,  spoken  in  our  Epistle  to  our  First  Book 
of  Reports* 

And  albeit  the  reader  shall  not  at  any  one  day  (do  what 
he  can)  reach  to  the  meaning  of  our  author,  or  of  our  Com- 
mentaries, yet  let  him  no  way  discourage  himself,  but  pro- 
ceed ;  for  on  some  other  day,  in  some  other  place,  that  doubt 
will  be  cleared.  Our  labours  herein  are  drawn  out  to  this 
great  volume,  for  that  our  author  is  twice  repeated,  once  in 
French,  and  again  in  English. 
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ss=» 


I^KMI* 


Synopsis  totius  Littleton  Analytic^. 


r  Land  of 
freehold 


laherltaoce 


{By  Uie  commou  kur«  as 
fFee  Taile 
By  8tatttte>  as  <  Fee  Taile 


Estates  or 


u  tlie  commou  hm,  as  Fee  Simple,  BocA  I« 

Cha^.  1. 
.    f. 

Taile  after  possibility 
l^    of  issue  extinct      •       •    3. 


Freehold  by 


-The«.ofUw;,ea«it{»^^C,ry   :    *; 

Amement  between  party  and  party ;    as 
*    Tenant  for  Dfo -^ 


< 


1  TDescenty  Parcenary,  Book  ID. 
"Beaso*   of  mixtvre  wkh   . )  Ciu  1,  t. 

other  posacssiousy  9ciL  by  i\  Paroiiase,  Jointenanoy  -        -    9. 

3  |.Bothi  Tenancy  in  CommoD    -    4. 

TLaw  itself* 

^Strengthens  r 


^Titles  ) 
of 


Certaine 
qualifica- 
tions of   '"^ 
.estates  by 


\ 


II 

Si's 

fc.t 


other 
acci- 
dents 
tend- 
ing to 


Ratifjing 
of  estates 
by  the  act 
of      - 


.< 


Intitu- 
led 


^Parties, 


< 


I: 


the  estate  i  Remitter  12. 

already  < 

establish*  I  WarrantylS 
ed,  as  L 


Is 


Interested  in  the  possession,  as 
1^    Attomament    •        -        •  10 

The  de-    rDiscontinnance  of  a  right  •>        -  11. 

structioH  I  rmaimar  how  bj  descent  6. 

uf  estates  ]  Continuance  ofl 
by    -    -  t  a  wrong;  the  I  mcstns how  to  prcventit 

\^    by  continual  claim  -   7, 

Sither,  according  to  the  performances  of  non*perform* 
anecs  thereof,  as  Conditions     -        •        -        -    5. 


TReall. 


^Chattell  {  2f!i!'   11  /Ccrtaiii.  Tenant  for  years 
^  lP«'^"*"'\Uncertain,  Tenant  at  wdl 


Tenures^  scti.  the 
services  which 
are  as  it  were  the 
I  bund  betwixt  the 
I  lord  and  tenant, 
I  whereby  lands 
V.  are  held  to    -    • 


^Spiritual,  Frankalmoigne 


i.r. 

-   8,9ll|>. 

n.  8. 
9. 


< 


Other  lords 
alsoofthesCi 

tenements, 
^hich  are 


< 


fnot  continued  in  the  lint 
.„  I  continued   in  the  line  of 

J  "<'"*««^  the  lord  and  tenant,  caUed 
Bodies  •<:  ^Homage  Auncestrell 

[Fealty    -        -        - 


6. 

1. 


r 


Tempo- 
ral, to  be 
perform*^  Goods 
ed  by 
their 


fgenerally  throughout  I         ** 
J     thereahn    -        .]^r^„j, 

lj)arti 


-  5. 

-  If. 

rticularly  in  private placcsj  Burgage  10. 


fFces  /^'C"='8* 
Both  these  tenants]  \Knight>  Strvi 

^^^       "  tBond  Villcnagc 


-    5. 

vice     -    4. 


-  11. 
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Fee  Simple.     Lib.  i .  Cap.  i . 


e 
a 

-J 

.S 


M 

M 

F>4 


The  natnre  of 
tlib  estate 
respect  of 


JTh 
XTh. 


naiQ«  /The  reuoD  of  the  deaominetioiif /Mduni  iwiptflr,  Jkcrettitat  l^ftltaia*  $  t. 
^^    ^Tbe  iiso«l  appellatioa  thereof  bj  this  word  fee  without  additioiv  S93. 


The  qoalitj  of  the  estate.    It  is  the  greatest  a  man  can  ha^e,  11. 


The 
kinds 
thereof ; 
Foe  ' 
pimple 


Pur- 
chase;/ 
where  N 
note 


rAbso- 
lute,  ob-  ) 
taiaed 


The  oon- 
tiouiog  of 
it,  being 
^tten  by/ 
inherit-    ^ 
aooe; 
in  which 
note 


The  general  rules 
thereof. 


< 


The  de- 
grees 
thereof 
between 


It. 

heires,   1. 

\r  The  ne<t  heir  collaterall  of 
the  whole  biood  shall  inherit, 

Si     None  of  the  half  Uood,  as 

/  heir ;  and  therefore  the  uncle  or 

^  sister  of  the  whole  bJood»  if  the 

brother  had  possession*  shall  be 

preferred  before  the  brother  of 

the  half  blood,  6,  7,  8. 

Brethren.    ^  The  eldest.  5. 

Lands  may  lineallj  descend^ 

but  not  ascend  in  the  right  line^ 

.  as  to  father  or  other  ancestor,  but 

C  shall  rather  escheat  to  the  lord,3. 

k  fvit         a*  j"^a  <^.«  ^ 


Others. 

The  heir  of  the  part  of  the  fa- 
ther shall  first  inherit,  and  then 
on  the  part  of  the  mother,  4. 
Descent,  the  inheritance  whereof  goeth  as  before  of  lands  purchased,  but 
that  it  shall  always  continue  in  the  line  of  the  ancestor  from  whom  it  did 
come  ;  and  for  default  of  such  issue  shall  escheat  to  the  lord,  4. 

r    Of  things  In  manuall  possession^ 
Suits ;  where  obsenre  the  manner  of  J  occupation,  or  receipt,  ui  his  own 
pleading,  tliat  he  was  bcised        -        - 1  demesne  as  of  fee. 

t    Of  other  things  as  of  fee,  10. 
Determinable  upon  contingency;  as  if  a  man  have  lands  to  hipi  and  his  heirs  as  long  as 
JPaul's  standetb ;  but  it  is  not  so  of  chattells,  for  they  go  always  to  the  executori  740. 


Vw* 


The  qua- 
lity of  this 
estate  in 


a 


i4 

H 

M 

M 


Fee  Taile.     Lib.  i.  Cap.  2. 

'  The  reason  of  the  name,  scU.  it  is  called  £ee  tailcy  because  entailed.  1.  Limited  how 
long  it  shall  continue ;  for  if  the  issue  in  taile  faile,  the  donor  or  his  heirs  may  enter  as  in 
their  reversion,  18, 19. 

,-.  •  •  J  .  f  Their  tenure,  wcXU  the  donees  hold  of  the  donors  by  such  services  as 
The  incideats  J  ^|,  ^^^  ^  ^^  ]^^  paramount ;  but  donees  in  frankmarriage  hold  by 
necessary  to   <  j.^  Jj    ^„,     „„^-||  j^^  fo^^h  degree  be  past,  19,  «0. 1S8. 


this  estate. 


Ity  only,  untill  the  fourth  degree  be  past, 
L    The  conveyance  to  this  estate,  tcU.  by  heirs  entailed  only. 


i 


The  di- 
vers sorts 
thereof; 
for  some 
are    -    - 


f. 


General. 


By  express  words  of  J 

'.  c.  1*  * 


tlie  Stat,  of  West,  i 
§  13.  and  these  are 


< 


Speciall. 


When  lands  are  given  to  a  man  or  woman  and 
the  heirs  of  his  or  their  body,  14, 15. 

For  if  there  be  no  certain  body  limited,  it  tsfee 
simple.  Si* 

Expressly,  when  the  body  of  tlie  baron  and  feme 
is  limited,  16. 

Inclusively,  when  lands  are  given  in  frankmar- 
riagey  17.  And  tliis  estate  was  at  common  law,  271. 


With  a  distinction  to  the  sex 


Bv  the  equity/ 
of  the  statute,  S 


^  ^  /Males  only,  21.  23,  24,  25. 
"*  \Females  only,  22. 

For  the  will  of  the  donor  is  to  be  observed,  22. 

When  lands  are  given  to  baron  and  feme  and  the  heirs  of 
the  body  of  tlie  baron,  the  feme  hath  an  estate  for  life,  and 
the  baron  in  taile  general  1, 26;  but  if  it  were  given  to  baron 
and  feme  and  the  heirs  of  the  l^ron  which  he  shall  beget  of 
the  body  of  the  feme,  he  hath  taile  speciall,  and  she  an  estate 

Wilhoutj^for  life,  27. 

as  \     When  to  a  man  and  to  the  heirs  which  he  shall  engender 

on  the  body  of  his  wife,    he  hath  taile  special,  and  she 
nothing,  29.  35.  53. 

When  a  man  liath  i&&uc  a  son,  and  dietb,  and  lands  arc  given 
to  the  son  and  to  the  heirs  of  the  father's  body  begotten,  30. 
and  many  such  there  be  by  equity  ol  the  statute,  30. 
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'^ 


Tenant  in  TaOe  after  Possibility  of  Issue  extinct     Lib.  i .  Cap.  3. 

Is  wfaen  lands  are  given  in  special  taile,  and  one  of  the  donees,  or  the  man  or  woman  of  whose  bod  j  the  issue 
in  taile  is  limited  to  proceed  dieth,  there  being  no  issoe  in  taile  in  life,  then  the  sarviving  donee  is  tbos 
called,  becaose  there  is  no  possibilitj  left  of  haTing  issue  inheritable  to  the  land»  $  52,  S3*  34. 


Tenant  by  the  Curtesy  of  England.     Lib.  i.  Cap.  4. 

Is  when  one  taleth  a  feme  inheretriz  to  wife,  in  whose  right  he  was  seised  of  lands,  and  by  whom  he  that 
or  hatli  had  issae  born  alive,  which  by  possibility  might  inherit  those  lands  after  her  death,  for  he  is 
tenant  by  the  curtesy  of  England,  %  35. 

The  reason  of  the  denomination,  sctl.  because  used  in  no  other  country  but  in  England,  35. 


Dower.     Lib.  i.  Cap.  5. 


r 


^By  tlie 
operation 
of  the 
law. 


Tbereare 
f^n^  kinds 

of  DOWBB, 

$51. 
whereof 
socne  are 
created 


Common ; 
where 


note 


Of  what  lands  a  woman  shall  be  endowed,JciL  of  the  third  part  of 
all  such  which  her  husband  had  during  the  coverture,  if  he  held^ 
them  not  jointly  with  others,  45.  and  if  she  were  at  the  death  of  her' 
husband  of  the  age  of  nine  years,  36.  &d  ((ULgrtt  if  this  be  neces-- 
sary  to  the  endow  ment  od  Mttum  eccletuB  et  ex  atantu  patrit,  4f .  If 
"""  'J  any  issue  which  is  or  b^  pos&ibilily  might  have  been  begotten  on 
'.  .^  ^^^  body,  might  by  possibility  have  been  heir,  36.  53.  he  shall  be 
tenant  by  curtesy,  if  the  issue  might  have  been  her  heir,  5%. 


In  what  man 
ner  to  hold. 


t 


In  severalty,  if  the  lands  were  not  held  in 
common,  36. 44. 
By  assignment,  if  it  were  not  certain  which  she 
should  have,  43. 


< 


By  the  act 

' '  of  parties,^ 

by  matter 


Customary ;  where  according  to  the  custom  she  may  be  endowed  of  the  whole, 
^ahd  sometimes  of  a  moiety,  ST. 

r  Ad  ottium  eedaisB,  when  one  seised  o^ 
lands  ill  fee  (for  tenant  in  taile  cannot 
thus  endow  his  wife,  but  that  the  iisne  in 
taile  or  donor  may  defeat  it,  46.)  and  be- 
ing of  full  age,  (otherwise  the  heir  of  the 
husband  may  put  her  out,  47.)  endoweth 
his  wife  at  the  church  door  of  a  certain 
part  of  his  land,  39. 

Ex  agnmu  patrii  is  as  the  former,  but 
that  this  is  in  the  life  of  the  father,  the  son 
being  heir  apparent,  42.  in  which  case  it 
is  thought  she  had  need  of  the  deed  of  the 
father  proving  his  assent  to  it,  40. 


In  suit,  which 
is  of  two 
sorts,  38. 


< 


These  two  a  wo- 
men may  refuse,  if 
^  she  never  accepted 
them,  and  take  her 
dower  at  the 
mon  law,  41. 


com- 


Of  reeord.  This  is  dower  de  UpUus  beak,  where  the  feme,  at  the  praying  of 
gardein  in  chivalry  in  court  of  record,  doth  endow  herself  in  the  presence  of 
her  neighbours  of  the  best  part  of  the  land  she  holdeth  as  gardein  in  socage, 
in  recompense  of  her  dower  of  those  lands  which  the  lord  hath  as  gardein 
in  chivalry ;  and  this  is  for  saving  the  estate  during  the  minority  of  the 
v^helr,  48, 49,  50. 
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Tenant  for  Term  of  liSe.    lib.  i.  Cap.  6. 


fnds  of  this 


{' 


Qualk J  lliereof,  , 
ia  coDiideratioa 


Of  the  lennt'i  cma  U£t ;  flib  ■  propetlj  cdlfld  IcMoe  for  life. 
Of  another  nan's  Ufej  and  this  i|  pioperly  caUed  lessee  for  another  maa's 
life,  66. 

Of  the  goodoeas  of  thb  estate,  sciL  it  is  in  freehold^  bat  yet  iu  the  lowest 
degree  thereof. 

Of  the  nioal  naaM  in  pairing  thereof  from  the  one  to  the  other.  As  in 
feoffments  in  fee  they  are  callMl  feoffor  and  feoffee,  and  in  gifts  donor  and 
donee ;  so  here  he  that  granteth  the  estate  is  called  lessor,  and  he  to  whom  it 
I. is  Intuited  lessee,  d7. 


Tenant  for  Years.    Lib.  i .  Cap.  7. 


'^ame  of  this  estate,  vis. 


Meftn/ 
th0\ 


HowH 
passeth 
fium  the  / 
lessor  to 
the  lesste. ' 


By  what  pircttn8tan6es.\ 


?T< 


What  InonnYeniencies 
thb  estate  is  tied  tnito.^ 


J     When  one  leasetk  lands  to  another  for  a  term  of  years, 
(he  lessee  is  thus  called,  58. 
I     So  if  the  lease  be  bat  for  half  a  year,   or  a  quarter,  for 
'  (^thcre  is  no  other  term  to  term  him«  67. 

The  lessee  may  enter  when  he  will  by  force  of 
hii  lease,  by  or  without  deed ;  aod  livery  is  not 
necessary,  unless  where  freehold  passeth  in  posses- 
sion or  remainder  [then  it  is],  59, 60. 

Unless  it  be  in  eicbanges,  where  if  the  lands  hn 
in  one  eonnty  it  is  good  by  parol,  69,  63. 

fThat  the  estate  of  the  exchanges  mast 
be  equal  [not  the  value],  64, 65. 
Tliat  in  both  their  deeds  mention 
must  be  made  of  the  exchange,  65. 

Row  many  liveries  there  needs  [when  necessary], 
seiL  but  one  in  every  county,  if  it  be  made  in  the 
name  of  all  in  the  same  county,  61. 

At  what  time  it  taketh  efibct.  Mat  at  the  time  prefixed,  although  the  lessor 
die  before  the  day ;  and  yet  the  death  of  the  feofiee  is  a  countermand  of  a 
Jetter  of  attorney  to  deliver  seisin,  66. 

To  pay  the  rent  reserved,  else  may  the  lessor  distrain  or  bring 
an  action  of  debt ;  but  if  the  lessor  were  not  seised  at  the  time 
of  the  lease,  the  lestee  may  plead  in  barre,  if  it  be  not  by 
indentrirey  58. 


He  most  amove  his  household  stuff,  and  come  before  his  lease 
exmre,  or  else  after  the  lessor  may  take  them,  68« 
$       The  lessee  for  years  is  bound  to  repair  the  house,  &c.  7 1. 
4  1     LiaMe  to  a  wnt  ofwastiif  h9  0omaMtany,67. 


as: 


V^te' 
the 


Tenant  at  Will.    lib.  i.  Cap.  8. 

"    Expressly  ;  as  when  one  letteth  lands  to  hold  at  his  will ;  and  it  is  called 
•0,  beoaosf  theis  m  ao  nectainty  of  the  estate  but  only  at  will,  68.    If 
r    Divers  sorts  of  this  ^^^'^'*^^^'^  ^  ^  grnnlad  to  the  leuae  and  his  heirs  at  will,  this  word  (heirs) 
estate  •  for  it  Is  created  ' ''  *^*'*  ^'    ^^  i^  the  knsar  determine  bis  will,  the  lessee  shall  have  con- 
either'  -    .    •    .    .X^^^iBt  linetocarry  aovsy  kisoorn  and  honsehold  stuff,  as  well  as  execu- 

ten  for  tlie  goods  of  their  ttstsMir,  68, 69« 

By  implication ;  as  when  one  having  a  deed  of  feoffment  made  unto  him, 
and  entereth  before  livery,  70. 

!r    They  shall  not  do  fealty,  84. 
The  services  reserved.<     They  must  pay  the  rent  reserved,  else  may  the 
Llessor  distrain  or  bring  an  action  of  debt,  7S. 
The  thin^  he  is  not  bound  to  reparations,  yet  is  punishable  for  voluntary 
wast,  as  well  as  a  bailee  for  goods  lent  him,  71. 
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Tenant  at  Will  according  to  Custom*    Lib.  i .  Cap.  9,  1 0. 

Copv  of  court  rolU  73.  and  to  called*  becAuae  the  tenants  hare  no  other  evidenee 


Note 

tiM 


f  uopy  Off  court  roii«  79.  ana  to  cwiea»  Deoaase  lae  lenanu  naTc  no  omer  evioenee 
Diversity  1  but  ot  their  lorcTs  court  roll*  7^  And  it  is  when  one  holdeth  bad  at  the  will  of  the 
of  this      I  lord;  and  although  they  have  itdieritance,  yet  if  the  lord  oust  ffaem,  they  have  00 

\  remedy  bat  by  petition^  77.  aocording  to  the  custom  of  the  manor,  73. 

I     The  verge ;  which  differeth  from  the  former  only  m  the  osa  of  the  white  rod  in  their 
'  Isorrendenw  78. 

\  The  <|«BMty  of  it  is  a  basa  tcmrei  for  they  have  no  freehold  by  course  of  common 

itMr,  8t ;  akhottgh  by  eoeCom  they  may  have  estates  of  inheritance,  81, 8f. 

In  passing  it  from  a  roan,  which  is  b;^  surrender ;  for  if  he  aNeii 
by  deed,  it  is  a  forfeiture,  74.    And  this 


estate; 
for  it  is 

by    - 


Cunditkm 
of  it ;  in  > 
tegapd  of 


The  circumstance 


r  Into  the  hands  of  the  lord  to  tht  q»  of  him  who 
]  should  have  it  by  some  custom,  78. 
]     Into  the  liandk  of  the  bailiff  or  reeve,  or  of  two 
Surrender  is^'  honest  men  of  the  same  lordship,  and  they  to  pre* 
*  sent  it  at  the  next  court,  79.     And  geneVallv  all 

&uch  customs  not  repugnant  to  reason  are  allow- 

able,  80. 


In  contiiMi* 
iiig  of  it  btN^ 
ing  pasted 
Jry    -    -    - 


Tine,  which   must  be  by    plaint    in  their    lord's 

court,  76. 
Susteutation  of  their  houses  by  reparation,  85. 
.Service,  tcVL*  such  a  tenant  mufltitofeaiQK,  84. 13S« 


H«MAaB.{ 


Homage.     Lib.  2.  Cap.  1. 

I'Tbe  nature  of  this  aecviee ;  sct^.  it  is  the  most  hoBovrabU  a  tenant  can  do  to  his  loitl,  85. 

Make  k.  They  mtut  have  a  greater  estate  than  /or  life ;  for 
no  tenant  for  life  cao  take  or  do  homage ;  therefore  one  entitled 
to  be  tenant  per  curtesy  during  the  life  of  his  wife  shall  do  ho- 
mage ;  alter  her  death  not,  90. 

Take  it;  none  but  the  lord  hin»elf,  M« 

Of  him  oilv,  <*  I  become  yonr 
many"  &c.  unless  he  be  a  man  of 


"^he  jierBens 
which  should 


The  per-  I 
formance  I 
ofit;  / 
where 

note 


The  service 
Itself. 


/ 


The  manner  how  it  must  be 
done,  vis.  tha  tenant  be  bare* 
headed,  kneel  on  both  knees/  gg^  87. 
and  hold  both  his  hands  be-\ 
tween  the  hands  of  liis  lord, 
and  shall  say,  if  he  hold 


religiou.  or  feme  sole,  and  they 
shall  leave  out  these  words,  85, 


The  times  how 
often  it  shall  be 
one,  vis. 


Of  more  lordsy  he  shall  say  in 
the  end,  "  saving  my  faith  which 
I  owe  unto  my  sovereisn  lord  the 
king  and  other  lords,"  oce.  89. 

One  tender,  if  the  lor|  refuse,  excuseth  the 
tenant  of  being  distrained  for  ft,  uatU  his  lord 
demand  it  again,  and  it  be  denied,  150, 151. 

Oiiee  doing  of  it  excuseth  him  for  his  life 
agaiast  any  that  comes  in  by  descent ;  but 
not  against  him  that  recovers  by  any  title, 
148, 149. 


aaaofe 


Fealtie.     Lib.  2.  Cap.  $. 

^Wbat  manner  of  FFealtie,  in  English,  is  as  much  as /Ueltlas  in  Latin,  91, 
ioe  this  is.     J. It  is  incident  to  all  tenures  but  frankalmoigne,  131. 


Jba|.tib. 


be  performed ; 
where  note 


'Make  it ;  ncU.  for  life  or  years*  bat  not  tenant  at  will» 
93. 13f. 


Take  k ;  Use  steward  or  bailiff  of  the  lord's  court. 
The  forms  of  i^  88.  9i, 94. 
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Escuage.    Lib.  2.  Cap.  3. 


''The  nature 
ofthister- 
▼ice  in  re- 
gard of 


EieuAOB.^ 


':{ 


The  per- 
formance 
thereof. 


The  nature  of  the  name  eseoage,  in  Latin  teutagium,  servitium  icuti,  95. 

How  it  ought  to  be  performed,  via.  he  that  holdeth  this,  when  the 
king  makes  a  vojage  royal  out  of  the  realme  must  go  with  himy  and 
so  continoe  after  the  rate  of  forty  days,  for  a  knights  fee ;  but  how 
these  forty  days  shall  be  accoanted,  qtutre,  95,  96. 

\  f     How  it  shall  be  tried,  vis.  by  certificate  to  the  justice 

under  the  seal  of  the  marshal  of  the  king's  host,  102. 
How  punished,  vis.  it  hath  been  used  to  be  assessed 
.        -,     c  by  parliaments  how  much  kings  tenants  should  pay 
^  o  me  .    \  ^^^^  ^^  quantity  of  the  tenure ;  and  there  the  mean 
lords  shall  either  levy  their  duties  by  distress,  or  by 
^  a  writ  de  scutagio  kabende,  97. 100, 101. 

The  seyeral  f     Uncertain,  as  before ;  or  if  the  tenants  have  a  custom,  to  pay  half,  &&  if  it 
kinds  there* J  be  uncertain,  and  this  kind  b  intended  in  speaking  of  escuage  generally,  which 
of;  for  it  is  |  drawetb  to  it  liomage,  and  homage  draweth  to  it  fealty,  98,  ^. 
either  I     Certain ;  as  to  pay  6  «.  8  d.  at  all  times,  this  is  but  socage  in  effect,  98. 120. 


Ifnotper-y 


Knights  Service.     Lib.  2.  Cap.  4. 


fTlie  kinds 
thereof. 


KNtOHTS/ 
filBTlCE. 


r  Ward- 
ship; 
where 
note 
the 
per- 
sons: 


I 


The  inci- 
dents 
there- 
unto.   It 
draweth 


Of  the 
heir. 


< 


When  out 
of  ward  at 
full  age, 
set/. 


< 


}r  Homage,  fealty,  escuage,  is  knights  service,  lOS. 
Tenure  by  <  Castle-gard,  111.  Ifl. 
[^  Comage  of  a  common  |)erson,  156. 

When  he  shall  be  in  ward,  vis.  during  his  nonage,  after  the 
death  of  any  ancestor  from  whom  he  claims  his  descent,and  shall 
not  be  in  wnrd  for  his  body  during  the  life  of  his  father,  114. 

^  Of  an  heir  male  at  the  age  of  91  years,  which 
is  full  age  of  male  and  female,  except  he  enters 
into  religion  during  his  minority,  104. 203.  259. 

By  the  common  law  at  14  years, 
which  is  the  age  of  discretion,  103. 

Of  an  heir    J      By  the  stat  Westm.  1.  ch.  22. 

female.  i  at  16,  if  the  heir  were  under  14^ 
and  unmarried  at  the  death  of  her 
ancestor,  103. 

En  droUf  by  reason  of  the  te- 
nure, as  before,  1 16. 

En  fait,  where  the  other  grants 
the  ward  over,  116. 

"  How  often,  scU.  but  once ;  and  thereupon  if  the 
lord  marnr  his  ward  within  the  age  of  14  jears,  and 
he  then  disagreeth,  as  he  may,  or  that  his  wife  die 
during  his  minority,  he  shall  not  be  in  ward  again 
to  him  for  his  body,  104, 105, 106. 

When  the  heir  shall  be  said  to 
/  be  married  to  his  dispaiagementf 

108.  Of  the  kinds  thereof,  quitre, 

109.  But  generally  it  cannot  be 
if  the  ward  be  above  the  age  of 

•  14  years  at  the  time  of  his  mar- 
\  riagCy  107. 

The  friends  of  the 


Of  the  gardian ;  which  b  gardein 


{ 


''How  the  lord 
shall  take 
benefit  of  the 
marriage. 


Ik^ge; 
where  note 


In  what  man- 
ner, via.  with 
oat  disparage- 
ment. 


What  pe- 
nalty if  the 
gardian  thus\ 
^  marry  him. 


ward  may  <^ter 
upon  the  garaian, 
108.  In  their  de- 
fault it  seems  the 
ward  himself  may, 
108. 


What  remedy,  if  rif  he  continue  unmarried,  he  shall  forfeit  the 

the  ward  refuse  to  t     single  value  of  his  marriage  to  his  lord,  110. 

marry  upon  a  law-  |  If  he  marry  himself  during  his  minority,  tlie 

^ful  tender.  I     double  value,  110. 

Relief  of  the  lieir,  If  he  be  at  full  age  at  the  death  of  his  ancestor,  which  is 
i»  after  the  rate  of  100  sol.  for  a  whole  koighfs  fee,  112, 113. 
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fThe 

tenure 
ittelf;  / 


where 
note 


SOCAOB.    ^ 


Tbe  in- 
cidents 

epperr  \ 
v.tBining 


Socage.     Lib.  2.  Cap.  5. 

{Where  one  boldeth  lends  by  certain  service  for  all  manner  of  services,  as 
homage  and  rent,or  homage  and  feaU3',or  homage,  fealtj,  and  rent,  117. 
Bj  fealty  onlyj  if  the  lord  refase  no  other  service,  118.  ISO,  131. 
By  escaage  certain,  120,  to  pay  a  sum  certain  for  guarding  a  castle,  ISl, 
.    and  generally,  by  any  service  which  is  not  knights  service,  118. 

Tbe  denomination,  utagium,  or  tenitium  aoeti ;  the  name  whereof  remainetb, 
altbongh  for  the  most  part  tbe  manner  of  the  service  by  maluai  consent  be  altered 
into  an  annnal  rent,  119. 

How  ranch  must  be  paid  for  relief,  itU,  the  value  of  a 
whole  year's  rent  to  the  lord,  1^6. 128. 

When  to  be  paid,  tcil.  immediately,  or  else  the  lord 
may  distrain  for  it,  unless  the  services  be  of  that  quality 
that  they  cannot  bfi  gotten  but  at  some  certain  time  of 
the  year,  127.  129. 

Ward :  for  if  such  tenant  die,  his  heir  within  the  age  of  14years,  his  jmh 
ehein  amy,  to  whom  the  inheritance  cannot  come,  shall  always  have  «uch 
heir  in  ward  until  he  be  14  years  of  age ;  but  he  mast  account  for  the 
To  the  J  profit,  the  reasonable  expenses  dedacted,  and  so  most  any  other  that 
gardian  (  taketh  upon  him  as  gardian ;  but  account  will  not  lie  against  executors 
in  socage.  |  but  for  tbe  profiis  after  the  age  of  14  years.  •  QiMrre,  whether  it  sliall  be 
brought  against  him  for  profits  after  14  as  gardian  or  bailiflf,  123, 124,125. 
Marriage  doth  not  of  right  belong  to  the  gardian ;  but  if  he  do  marry 
l^his  ward,  he  must  account  (or  it,  123. 


To  the  lord  of  whom  the 
lands  are  holden,  relief 
after  the  death  of  such  a 
tenant ;  where  note 


^lie  commence- 
ment  of  this  te- 
nure. 


FlIAjrKALVOIOKI.  ( 


Frankalmoi^e.    Lib.  2.  Cap.  6. 

u  whom  lands  may  be  so  given  to  be  holden,  tcil  to  a  man  of 
the  holy  church,  or  to  be  a  special  corporation,  133, 134. 

ly  whom.  By  the  king  only,  unless  it  be  by  prescription,  or  else 
before  the  statute  uf  quia  emptoret  terrarum,  an,  18  Ed,  140. 

{The  tenancy  to  be  alienated  by  tenant 
be  in  frankalmoigne,  or  that  the  reversion 
Cometh  to  another  than  the  donor  and  his 
heiis,  this  tenure  is  determined,  139. 141. 

^    What  service  the  tenant  most  do,  tcU.  no  terrene 

service,  orN>ther  service  certain,  for  then  he  is  called 

tenant  by  divine  service,  137 ;  but  in  conscience  he 

manner ;  /  ought  to  make  prayers  for,  &c.  hot  is  not  compellable 

where      N  otherwise  than  oy  complaint  to  the  ordinary  visitor, 

knote  135, 136. 138. 

What  advantage  thu  tenore  hath,  icii.  it  draweth  to 
V^it  acquittal,  142. 


Tbe  continaance 
.thereof. 


In  what 


BOMAOK  AUK- 
CCSTBBX.L. 


Homage  Auncestrell.    Lib.  2.  Cap.  7. 

When  it  shall  be  called  hotnage  auncestrell,  scti.  when  it  hath  continued  in  the 
lineal  descent  of  lord  and  tenant  without  alienation,  143. 147,  and  it  may  be  either 
in  socage  or  kmghts  service  tenore,  152. 

Acquittal,  144. 
Warranty,  if  the  lord  then  being  hath  received  homage  of  the 

tenant  or  Ins  ancestors,  else  maT  the  lord  discUim,  143. 145.  And 
1  upon  disclaimer  the  seigniory  is  extinct^  and  the  tmant  shall  hpld 
I  of  the  lord  next  paramount,  therefore  an  abbot  or  prior  may  not 
[discUime,  146. 


Howitdiff^etb 
from  other  ser- 
^▼icesy  tciL  in 


4hLA9».  SSB- 


The  service 
wherein. 


IThemci 
tlitreto. 


Grand  Serjeantie.     Lib.  2.  Cap.  8. 

f    When  one  holdeth  of  the  king  to  do  some  special 
The  several     J  service  to  the  king  (for  the  most  part  within  the  r«-alm) 
kinds  thereof.  1 155.  in  proper  person,  153,  or  by  some  other,  157. 
1  I    When  one  holdeth  of  the  king  by  comage,  156. 

I  The  nature      f    Called  grand  serjeauty,  quati  magium  urvitium: 
[^    of  it.  \can  be  held  of  none  but  of  the  king,  154. 156. 

■«^^  (Sl^iS  V 108. 

Lllelief,  which  is  the  talue  of  the  land  for  a  year  f<2tra  reprisal,  154. 

d 


it) 
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Petit  Segeantie.     Lib.  a.  Cap.  9. 

Tliis  is  to  render  tome  small  thing  touching  the  war,  as  bow,  arrow,  &c  159,  which  although  it  he  socage 
iu  aifect,  160,  yet  it  can  be  held  of  none  but  of  the  king,  idl. 


O 


r'What 
customs 


Burgage.     Lib.  2.  Cap.  lo. 

r  Where  this  tenure  U.  teiL  where  the  inhabitants  of  some  eminent  borough  so  called  heretofore 
^which  now  are  cities  and  counties),  from  whence  come  the  burgesses  to  the  parliament,  164,  do  hqld 
of  the  king,  or  some  other  spiritual  or  temporal  lords  by  yearly  rent,  which  is  but  socage.  16$,  16S. 

That  the  youngest  son  should  inherit  either  solely  aa  heir,  as  in  bonmg^ 
English,  165.  til,  or  with  all  his  odier  brothers,  as  in  gavelkind,  910. 
v«H>w»» .  jijjjj  j||g  ^jf^  jjj^ii  \^  endowed  of  the  tenements  uf  her  husban^,  166. 
good     /  Y^^  ^  Q,^„  g,_  devise  his  land  by  testament,  and  that  to  hb  executor  to 
andal->j      .el  I,  or  to  hU  wife.  167, 168, 169.  . 

'^^*       I  And  such  generally  as  stand  with  reason,  and  have  cootinoed  tune  oat  of 
******      L    the  memory  ol  roan,  170. 

What  not,  teil.  such  as  rTo  have  for  the  marriage  of  the  danghter  of  his  tenant 
are  against  reason,  ipua  I      being  a  freeman,  t09. 
fiMha    ttSMf    abolaidu$i 

est,  f  12 :  as  if  one  pre-  I  To  have  amends  at  his  own  pleasure  for  damage  done  onto 
Vjcribes    -    -    -    -    *  I.    him,  Sl^» 


How  it  differ- 
ed from  other 
places,  icit  in  \ 
.tJieir  customs 
only;  of  which 
note 


mm 

8 


fThe 
j  esute 
'  ooutino- 
ingin 
regard 
of 


The 
mannery 
of  this 
tenure 


i\  Hi)w  many 
sorts  there  are 
thereof,  via. 

ViUdn    -      - 


In    / 
^gross.\ 


o 

M 

i 


The 

means   . 
how  *hif^ 
may  be 
v^firee. 


Villenage.     Lib.  2.  Cap.  ii. 

f' '  When  it  is,  vi&  when  a  man  that  is  yillein,  or  a  woman  which  is  termed  niefe, 
186,  hold  lands  of  their  lord  at  will  to  do  villein  service,  which  service  a  freeman 
may  also  hold  by ;  tor  the  condition  of  a  villein^owner  of  lands  altereth  the  nature 

of  ii,  but  noa  i  concerto,  17*.  ...  •       «.      ^ 

^    Begardant,  which  term  w  only  proper  to  a  vtllem,  184,  when  a 
man  hath  a  manor  to  which  a  villein  is  regardant*  181. 

f    When  a  villein  regardant  is  granted  by  deed  to  another, 

J  181. 

\  When  one  is  seised  of  a  villein  by  prescription,  175. 18i. 

wherein,  as  in  such  like,  one  may  not  prescribe  but  b^ 
showing  a  deed,  &c  in  him  and  his  ancestors,  whose  heir 
he  is,  183. 

When  one  confesseth  himself  to  be  a  villein  iu  court  of 
record,  175.  185»  as  a  bastard  cannot  be  a  villein  other- 
wise, 188,  and  then  his  issue  bom  before  such  confession 
is  free,  176,  bom  after  is  bond,  although  the  mother  were 
^free,  187. 

{The  lord  may  seise  his  villein,  although  a  chaplain  seenUr,90t ; 
bat  if  the  losd  maim  Ids  villein,  the  king  it  seemeth  may  punish  it* 

mif-      S  r  Mis  lands  and  goods  are  his  lord's  by  seisure,  not  otherwise,  177. 

chiefs    I  Jo  iijg  pQiies-  j     u^less  the  king  be  lordftCtti  fmUum  teaqws  o^eurrit,  178. 
^^thereof  I  ^^^^  ^  W,  aversions,  179,  and  hui  advowsons  pkfn  ^incvmhei^  by 

t    clA^m,  180. 
/Xzpresslv  by  charter  of  manumission,  f04. 

.  .  ,     /When  a  villein  entreth  into  religion,  «0f. 

For  a  ume  only.  <^  y^^^^  ^  ^^^f^  ^^^^^yt  a  boron  a  freeman*  fOS. 

I  Where  he  shall  be  answered  as  in  appeal  of  death,  189» 
appeal  of  npe,  190,  as  executor,  191. 19«,  if  the  lord  make 
not  protestation  that  he  is  his  villein,  193. 
Where  he  shall  not ;  for  in  other  actions  viUenage  in  the 
defence  or  plea  is  a  good  plea  in  abatement  of  the  action* 
195,  I9i5,  as  also  is  outlawry,  197,  attainder  in  pr«mimtr«, 
199,  proi^ou  in  religion*  tOO.  Excommmiication  pleaded 
by  the  letters  of  the  ordinary  a  good  plea  till  absolution, 
«01. 


m     L  r    The 

Totheperson  J,^jjf, 

of  the  villeu.    K94, 


For 
ever. 


suit 


or  a 

villein 


^i.  .    1    J    rif  the  lord  bring  a  mrmcipe,  &c.  or  other  action  of 
OftheWrd    1     debt,  trespass,  ac  J08 

'^?'?    *        I  Or  an  appeal  01  felony  not  grouqded  on  an  indict- 
vUlem ;         ^    ^^^^  j£  j j  ^  found  with  the  detendant,  eot. 
rif  the  lord  make  an  obligation  to  his  villein,  or  a  lease  or  feoffl 
ment,  «05,  206. 
But  it  seemeth  a  lease  at  will,  for  the  uncertainty,  is  no  fran* 
chiMmant.  <97« 
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OJ) 


3as 


wkieb 


IS 

ed 


How  it  bath 
beginning. 


< 


How  a 
detenni- 
nalioo  of  \ 
it. 


Rents.     Lib.  2.  Cap.  12. 

WberesoeTer  the  tenant  hoMeth  of  his  ]ofd  by  #Crtasa  rent,  213,  whether 
it  be  Qpon  a  gift  io  tail,  for  life,  or  for  years,  58,  |14,  or  upon  a  feoilfineat  in 
fee  before  the  stat.  quiaemptoret  terrorum,  iX6, 217,  for  which  a  distress  is 

J  incident  of  common  right*  and  the  tenant  is  not  boand  to  tender  it  elsewhere 

\  than  upon  the  land  out  of  whicli  it  issaeth,  341. 

But  then  the  reversion  must  reoMin  in  him  who  bath  the  rent,  215,  228. 
S46,  for  rent  passeth  as  incident  to  the  reversion,  5Tff  but  not  the  reverse, 
229f  for  where  no  fealty  is  there  can  be  no  rent  service,  227. 

r  Tn  part  by  the  purchase  of  parcel^of  the  land ;  for  it  is  appordonaMe,  unless 
it  be  so  entire  as  itcaiwol  b^  severed ;  and  then  such  services^as  are  annual  are 
cleady  eitiact ;  such  as  are  not,  go  out  of  the  remnant  that  is  left,  222, 223. 

By  a  stranger :  as  if  one  be  disseised  of  a  manor,  and  the  teqants 
attorn  by  paying  the  rent  to  the  disseisor  and  he  die,  and  his  heir 
be  in  by  descent*  587,  if  it  had  been  of  apotber  rent  in  gross,  it 
bad  been  a  disseisin  to  me,  but  at  mine  election*  588,  589»  but  if 
I  had  given  parcel  of  the  manor  in  tail,  •'t>efore  non-payment  of 
the  rent,  tenant  in  tail  continuing  in  possession,  it  could  have  been 
no  disseisin  to  me,  for  that  by  the  gilt  it  is  severed  from  the  manor, 
990,  591* 

'^Rescons,.  1 

Replevin,  I 

luclosare,* 
Denial!, 
and,  which  is  comtuon  to 

the  others. 
Menacing  of  him  which 
should     demand     it, 
240. 


all 

dis-/ 
seisin.  \ 


I 


By  the  te- 
nant Jiim- 
•elf; 
wherein 
note 


The  divers  kiuds  of  disseisin ;  / 
which  are        -        -        -\ 


/ 


237. 


< 


X 


The  means  to  recover  the  rent,  when  any  disseisin  is, 
vis.  by  an  assise,  which  is  vpx  equwota,  in  this  sense 
^takeu  ioi  a  writ  of  assise,  2^. 

By  distress  and  avowry  in  a  court  of  record  to  charge 
the  land,  219. 


Bent-charge,  vis.  when 
one  giantetb  rent  with 
a  cinuse  of  distress,  218, 
or  when  rent  is  granted  { 
BpoB  equality  of  partis 
tioo  i  where  note,  .251, 
t59,  ^53, 


How  a  grant  of 
such  a  rent  doth/ 
inure  ;sct<.  either 


By  a  writ  of  an- 
nuity to  charge 
the  person  of  the< 

{;rantor,  219,  un 
ess    •     -     - 


There  be  a  special  proviso  for  not 
charging  the  person,  i20. 

Or  that  the  grant  be  only  that  if 
such  a  rent  be  unpaid  to  7.  iv.  that  he 
may  distrain  in  such  a  place,  2^1. 


By  what  means 
•  such  rent  may  be^ 
tost. 


l^y  purchase  of  parcel  of  the  land  charged,  the  whole 
rent  is  utterly  extinct ;  but  if  parcel  descend,  the  rent 
shall  be  apportioned,  224. 

rRescous,  1 
By  disseisin  it  may  be  tQterrnpted ;  J  Replevin,  I  ^^ 
the  causes  whereof  ere  four :  |  IncloMre,  f  *^' 

tDeniall,   J 


Bent  sack; 
ia  which 
coB^idcr 


How  it  hath  they 
origniaL 


r    if  one  grant  rent  out  of  land  without  clause  uf  dis- 
I  tress,  218. 

^  By  grant  :v  If  one  hold  by  fealty  and  rent,  or  by  homage,  feaky 
land  raoC  and  the  lora  grant  the  rent  only,  or  grant  the 
( res^  reserrmg  the  rent^  225,  226. 


Uowit  mpybe  recovered^ 
vk«o  It  is  tost.  ^ 


\      Byrothet  accidents  i  as  if  there  be  krd  mesne  and  tenant, the  te- 
nant holding  over  h^'^K-tenw  the  mesne  holding  over  by  12  4.  the  lord 
porchasetb  the  tenancy,  ^he  mesnalty  is  extinct,  yet  shall  the  mesne 
'  nave  the  surplusage  of  the  rent,  which  is  4s.  as  a  rent  seek,  231, 232. 

Net  br  distress^  f9r  that  were  contrary  to  the  name  of 
rent,  seek,  quasi  redditus  siccus,  218. 


But  if  the  grantee  have  hf d  seisin  thereof,  if  he  be  dis- 
seised,of  it,  Cchich  is  by  denial,  enclosnre,  239,  he  may 

have  «i  assise,  233.  235. 
d  3 


(Ill) 
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Parceners.     Lib.  3.  Cap.  1  and  2. 

fBy  the  common  law  are  females,  or  tbe  heirs  of  females*  which  oome  to  their 
land  by  descent ;  so  called,  because  th«y  are  compelled  to  make  partition  by  a  writ 
muc  uiTvre  sinus,  s  de  paHictpatunu  faciendA,  t4\,  242.  254. 

I^By  custoi*  are  heirs  in  gavelkind,  265. 


« 
«  ^ 


Certain 
rules 
touching 
partition. 


By  writ. 


How  it 
maj  be^ 
had. 


Otherwise. 


r     At  whose  sait>   vis.    not  only  of  the  parceners,  but  against 
others,  as  tenant  by  tbe  curtesy,  264. 

In  what  manner,  via.  the  sheriff,  by  the  oaih  of  twelve  aien, 
must  set  out  tbe  parts  of  all  tbe  parceners,  as  well  parties  to  the 
writ  as  not,  276,  and  certify  to  the  justices  under  his  seal,  and  tbe 
.  seal  of  the  jurors,  Uieir  partition,  247,  248,  249. 

By  agreement  amongst  themselves,  either  with  or  without  deed, 
250,  251,  252,  in  which  the  parts  of  all  the  parceners  may  l>e 
equally  set  out,  or  else  the  part  only  of  one  or  more,  and  the  rest 
Co  hold  still  in  parcenary,  243.  276. 

By  help  of  friends,  where  the  eldest  most  choose  first,  244,  un- 
less herself  set  out  tbe  portions,  then  she  must  chiiose  last,  245. 

By  allotment,  246. 

By  hotchpot,  which  hath  only  for  the  donee  in  frankmarriage» 
or  her  heirs ;  which  is  done  by  putting  tbe  land  which  was  given 
her  in  frankmarriage  to  the  rest  which  descended  from  the  same 
ancestor  to  other  oiparceners  in  fee,  and  to  take  back  so  much 
as  with  that  she  had  before  doth  amount  unto  a  full  purparty,  266> 
^267,  268,  269,  &c. 

If  the  purparty  of  his  ancestor  were  unequally  set 
out,  255. 


By  those  that  were 
not  parties   to  thev 
partition ;  * 


How  it  may 
be  defeated,^ 
being  made 


By  those 


^  For  impediments 
annexed  to  their 
person  at  the  time 


If  the  lands  in  fee  were  allotted  to  one,  to  the 
other  the  lands'  in  tail,  and  tbe  tenant  in  fee  hath 
aliened  her  part,  260. 

Infancy,  if  after  his  full  age  he  doth  not 
agree  unto  it,  258. 


that  were<  ^^^*  P*'«**»**°  ' 
^porties 


Coverture,  if  her  purpaity  were  not  equal 
with  the  rest,  256,  257. 


For  eviction  of  that  which  was  assigned  by  lawful  titl^ ;  for 
then  be  may  enter  and  hav«  a  new  partition  nmde  of  th» 
remnant,  262,  263. 


/; 


How  his 
estate  hath 
its  first 
creation. 


H  ^ 

% 

o 


The  natnre 
ofjointe- 
nanti  con- 
sidered. 


Joyntenants.     Lib.  3.  Cap.  3. 


iif  «*ti*f  fiiitiM   /Of  lands  and  chattels  real  and  personal,  21 
ui  wnat  tmngs.  ^Qf  contractt  and  covenanU;  as  an  obligati 


|By 
t,mei 


what 
means. 


1 


281. 
gatiun,  282. 

By  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly,  277»  but 
baron  and  feme  in  such  case  are  but  one  person  in  law,  and  shall  have  bot 
one  part,  291. 

By  sort,  when  divers  disseise  one»  278,  which  is  when  tbcy  put  him  o«k 
without  tiile  which  was  rightfully  seised,  279. 


fin  the 
quality 
of  this 
estate. 


/ 


In  the 
Quantity; 
tor  either  x 
it  is  -    . 


They  are  seised  all  of  them  of  the  entire,  288,  and  by  tlie  common  lair 
not  compellable  to  make  partition,  290. 

The  survivor  shall  have  the  whole,  280,  which  a  devise  by  will  cannot 
prevent,  but  only  some  act  executed  in  the  life  of  the  joyntenants  and  this, 
the  survivor  shall  hold  discharged  of  a  rent  charge ;  but  not  of  a  lease  for! 
years'  made  by  liis  companion,  although  it  be  to  begin  after  tbe  death  of  i 
tbe  lessor,  286.  289. 

A  joint  freehold  and  joint  inheritance,  283. 
A  joint  freehold  and  several  inheritance,  283. 

'  By  the  farm  of  the  gift  of  tbe  giver,  283,  284,  285. 

A  — •*•!  r..*        By  ***•  ^^^  ^  one  of  the  jointenants ;  as  if  one  mak^ 

k«L  7J^i!I-f"     *  '«"•  fof  life*  "d  die  living  lessee  for  Ufe»  by  tbil 

hAeriSTn  J  I »»«  '»•*'*  '^'"^  *»>«  freehold,  hot  not  the  inhenlaiioS 

-  -    -  I  Q„^j^^  fp,  tiig  contrary  seemeth  the  better  opinioid 

l30«.  303.  I 
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(liii) 


Tenants  in  Common.     Lib.  3.  Cap.  4. 

By  prescriptioii. 


Of  Itnds  ( 


O 

a 

X 
o 

o 


Of  what 
tbiDgs  a  te- 
nancj  in 
oommou 
inaj  be. 


By  grant 


How 


f^What  con- 
ditions may 
be  made. 


e 
» 


'In  fait; 
the  con- 
adcratioa  J 
whereof    \ 
is  double. 


o 


9 


O    9 


m   o 

M   * 


lathe 


ner  of  them. 


The  matter. 


< 


la 


If  one  of  divers  jointenants  alien  in  fee,  or  in  taile, 
the  alienee  is  tenant  in  oommou  with  the  others  f99. 
294,  S95,  S96.  904. 
To  a         j    If  one  parcener  aJien  her  part,  it  is  so  likewise,  309. 
common    \    If  1. 8.  enfeofle  T.  S,  of  the  moiety  of  his  lands,  not 
person.         assigning  .it  in  severalty,  S99,  and  generally  when 
two  or  more  hold  land  in  fee,  or  taile,or  for  life,SOO, 
90 1 ,  undivided,  and  by  the  common  law  not  compel- 
{  lableto  make  partition,  9l8y  by  several  titles,  S9S. 
To  two  bodies  politi<^oe,  or  a  body  natural  and  a  body  politique, 
for  they  cannot  be  joinlenaati^  f  96,  f  97. 

{Strangers  in  action  touching  the  realty  thrf  shall  sever,  unless  the  thing  the^  sue  for 
be  so  entire  as  it  cannot  be  severed :  touching  the  personalty,  they  shall  join  where 
jointenants  andparcenen  join  in  both,  311,  3tf ,  313.  314,  315,  316,  317. 
rrhey  may  maintain  ad  yectimiefiniu^9f,Bnd  an  ejectment  (fe^ar(2,3S3. 
One  auother.<    But  no  action  of  trespass  quare  vi  ct  armitt  nor  any  action  of  chattels 
(^personal  and  real  not  severable,  but  in  the  first  come  first  served,  3t3. 

Estates  upon  Condition.     Lib.  3.  Cap.  5. 

{Precedent}  as  if  a  man  make  a  lease  for  jrears 
upon  condition  that  if  he  do  such  an  act  within 
such  a  time,  that  then  he  shall  have  fee,349,350. 
Subsequent,  when  the  condition  follnweth  in 
defeasance  of  the  estate  precedent,  3.50. 
Such  as  are  against  law  are  void ;  as  that  a  man 
seised  in  fee  should  not  alien  at  all,  360. 

(Not  to  alien  to  such  an  one936l, 
that  tenant  in  taile  shall  not  dls- 

are  flood  •  as    I  <^<>'>^**'<>''  *^  "  ••'^  ****  "****  P^ 
^       ^       '         I  the  taile  may  be  preserved  to  tno 

[issue ;  ftiiere  ^tmodo,  364. 

When  one  Aiaketh  a  gift  in  taile,  a  feofimont  in  fee,  a  lease 

for  life  or  yeans  upon  condition,  325,  326. 

By  the  feofibr  only,  if 

no  day  be, limited  for 

the  payment,  337. 

By  others ;  as  by  the 

heir,if  the  feoffor  die  be* 

fore  thedayof  payment, 

334*, or  by  his  executor, 

337,  or  feoffee,  336,  of 

whom   the   fcuffee   in 

mortgage  must  receive 

the  money  upon  lawful 

tender,  or  else  he  shall 

lose  the  land,  ;and  yet 

The  }  be  without  remedy  for 

the  money,  335.  338, 

sons  \  but  if  a  stranger  tender 

it,  he  b  not  bound  to 

receive  it,  334. 

To  whom,  icil.  the  feoffee  himself, 

or  if  he  die  before  the  day,  to  his 

eiecotor,  unless  it  be  espressly  ap- 

,  pointed  to  the  heir,  339. 

If  none  be  appointed,  some  say 

the  feoffor  must  seek  the  feoffee 

any  where  within  England,  340 ; 

others  say  itsufficeth  if  he  tender 

Tlie  it  upon  the  land,  qutsre,  ibid. 

place    /    If  there  be  a  place  appointed, 

where.  I  (as  it  is  good  to  have  it  as  eer- 

taiu  as  may  be,)  342,  the  feoffee 

need  not  receive  the  money  else 

where ;  but  if  he  do,  it  is  good* 

343. 


don 

of 

them. 


/ 


fUpoR 
what 
estates. 


How 

they 

may 

be 

made. 


< 


When  lands  are 
mortgaged  in 
such  manner, 
332,333,334, 
which  because 
it  is  payment  of 
money,  or  some- 
thing in  satisfac- 
tion thereof, 
which  is  as  good 
ifit  be  accepted,  i  per^  ^ 
334,  there  must 
be  considered     ^ 


^By  whom 
the  pay- 
ment 
should  be 
made. 


< 


I,  By  what  means  A  *, 
In  the  operation  of  them,  B  t. 


Li  law,  where 
(he  iaw  itself 
aniicxetb  it, 
^78:  and 
therefore  in 
pleading  there 
need  no  deed 
to  be  shewed, 
378.    This  is 
^annexed  either    To  lands,  / 


To  officers  of  trust,  that  the  trust 
reposed  be  performed  by  himself  or  his 
sufficient  deputy,  if  the  grant  be  to  be 
executed  by  a  deputy,  378, 379. 


Where  the  estate  de- 
peiideth  upon  a  contin- 
gency ;  as  if  a  lease  be 
made  to  baron  and  feme 
during  the  coverture  ;  or 
if  a  lease  be  made  to  nave  as 


long  as  the  lessor  is  abbot,  380, 

381,  382.     Where  it  was  conveyed  upon  confidence ;  as  wher«  Hand** 

are  devised  to  executors  to  sell  to  the  behoof  of  tlie  tesitator,  383 

*  For  which  Vide  sabsequent  page.  t  For  which  also  Vidf  subsequent  pag«« 
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Estates  upon  Condition.     Lib.  3.  Cap.  5, — continued. 


A»  Bj  what  nieans  Estates  J 
upon  Cooditioa  infait\ 
are  create4> 


Without  deed  ;  as  if  a  condition  be  made  upoo  tlie  Kvf  ry,  559. 

The  force  of  the  deed :  for  a  condition  to  defeat  a  frank  tene- 
ment cannot  be  pleaded  without  deed,  bat  for  a  <^attel  it  niaj« 
365,  yet  the  jury,  by  a  verdict  at  larxe,  may  find  sncb  a  cfm- 
ditien  without,  and  the  party  may  take  benefit  of.  it  if,  4k  ^ 
not  enforced  to  plend  it,  S66,  307, 368, 9fi!^. 

Witfi  deed^ 
in  which  c 
note 


The  form 
of  it. 


< 


In  regard  of  the  mm4iB  wkidkwmpott  a oonditiAo, 
iub  cmUBUmet  MB,  cranio  Mmper  et  ita  ptdd,  3ff9, 
,trkh  a  clauaedf  re-tatry,  330,  331. 

"  Poll ;  and  then  it  is  doubted  whether 
the  feoffor  may  plead  the  eoodiiMn, 
becaute  by  intendrntat  it  appettainaih 
to  the  feoffor;  yet  it  leemeth  he  may 
plead  ity^ucfv,  375,  376,  377. 

^   lo  the  first  par- 
son, 372. 

''The 
manner 


In  regard 
of  the  fa- 
shion'of  , 
the  deed ; 
for  either 
Jtis   -    - 


Indented. 
In  this 
^obse  nre 


In  the  third  per- 

.son,  371,  and  both 

ofmak*.are  equally  good,  if 
ing  mention   be    made 

them.      that   both     persons 

.1  have    put   to   their 

C  [seals,  373. 


The  manner  of  pleading 
them,  when  the  shewing  of 
one  part  is  as  good  as  of  the 
whole ;  for  be  it  binartite  or 
tripartite,  it  is  all  but 
^ced,  370. 


Whom  do 
they  tie ; 


That  come  in  by  descent ;  and  nUhongh  there  be  divers  disseisins  and 
descents  past,  yet  the  working  of  a  condition  shall  lake  place,  391,  S9t. 
409. 


£.  The  operation 
Af  Estates  upon ^ 
Condition  m    ^ 
fait. 


(lew  they 
do  tie 
those  that 
are  sob-  ( 
ject  there- 
uoto,  tciL 
yejther  -  - 


r 


To  wipe  away 
the  whole  estate 
in  such  degree, 
discharged  as  it  ' 
was  at  the  time 
of  the  making  of 
the  cooditioo, 
358.    This  is 


«f«J     M«    ,  V    -WWW 

tcti.  any   I     f^^  ^^^^  *^  remainder,  although  the  particular  tenant  only  receive  the 
I  condition*  374. 

To  leave  their  estate  entire,  and  detain  but  the  use  only  for  a  thne  -,  es 
when  a  lease  is  made,  and  rent  reserved  with  a  condition  to  re-enter  upon 
nonpayment,  and  detain  it  until,  &c.  in  manner  of  a  distress,  317. 

And  in  such  case,  where  an  entry  is 
congeabie,  the  franktenement  reatatli 
not  without  entry,  ^1* 

But  such  entry  or  re-entry  can  be 
reserved  to  none  but  the  feoflfor  and 
his  heirs,  347,  as  JRtckett's  case  is, 
7«0,  7«1,  m,  7«3,  734.  .For^if  m 
feoffment  be  made  to  pay  a  yearJT 
rent  to  a  straiiger,  the  condition  is 
good,  yet  the  rem  is  but  a  penalty 
_to  the  feofieoy  ibid. 

By  the  act  of  God;  as  by  the  death 
of  them  to  whom  the  conditiiiii  is 
to  be  peiribrmed:  but  if  some  ef 
them  onlj^  be  deadi,  the  feoffee  mmst 
perform  it  to  the  other  as  near  the 
meaning  of  the  parties  as  he  omj, 
and  so  be  dlscha^.  Sit,  853«  S&4. 

By  the  act  of  the  party,  C.  Vide 
if^a. 


iJpon  breach  of 
the  condition, 
where  the  feoffor \ 
may  enter. 


Upon  tnch  an 
act'donethiit  tb< 
condition  cannot  ( 
afterwards  be 
yperforin^. 


C.  Acts  of  the  party  that  the  condition  ^Make  a  feoffment  or  a  lease  for  life  to  another,  365. 

condition  as  if  it  were  to  make  a  |  ^'  ^^  *  ^^^>  ^  ^  ^^'^  *^^  ^^  ^  ^^e  of  the  fcoffhwnf*  35r. 
feofimwit,  and  the  f eoflRee     .    .    -  lOrifhe  charge  the  hmd^^ncrtdchsc,  358. 
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at) 


Whendeicenti 
do  takeawtv 
the  cntT^  of 
such  as  have 
right. 


Estates  apon  Coadition.     Lib.  3.  Cap.  6,  and  7, — continued. 

Descents.     Cap.  6. 

upon  a  diaseunn,  when  a  dnteiaor  being  a  bod v  natural,  4l3f  dieth  naturally*  410, 
seised  in  fee  simple,  Sb5.  387,  or  a  donee  in  taile  from  a  disseisor  dieth  seised  in 
taile,  3S6f  387,  in  possession,  388,  and  this  by  coorse  of  law  doth  immediatdj  de- 
scend  to  hu  issue  or  some  collateral  heir,  389,  994,  not  party  to  the  disseisin,  395. 
Bat  an  escheat  for  want  of  his  heir  is  not  so,  390.  And  this  putteth  him  diat  hath 
right  tD  hi9  action  until  the  impediment  be  removed ;  as  if  the  heir, endow  his 
J  mother,  393,  or  that  the  disseisee  within  age  entereth  upon  the  heir  in  by  descent, 
\  407»408«  im  these  cases  the  entir  of  the  disseisee  is  revived,  409. 

Upon  an  abatement  between  orethren ;  as  if  the  younger  entered  upon  lands  de- 
scended to  the  eldest,  tlte  eldest  not  having  made  any  actual  eutry»  396,  and  dieUi, 
sncb  descent  taketh  away  no  entry,  396.  So  it  is  of  two  coparcenen,  if  one  enter 
into  the  whole,  398,  but  if  he  which  abateth  were  a  bastard  in  the  law  of  the  land, 
yet  a  mulier  in  the  spiritual  law,  and  died  seised  without  interruption,  such  descent 
^doth  not  only  bar  the  >mMiier  of  his  entry,  but  also  of  his  action,  399,  400,  401. 
''  In  regard  of  their  estates,  lessee  for  years ;  for  he  leaveth  the  reversion  in  the  heir 
which  is  in  by  descent,  411,  but  it  is  otherwise  of  a  tenant  for  term  of  life,  4itt. 

{Of  time  in  which  the  disseisin  and  descent  was,  vis.  if 
it  be  in  time  of  war,  it  taketh  away  no  entry,  41 S. 
fEipressly. 
Of  making  the  I    Iniplicatively,by  bringing  of  an  action, 
claim.  "1  but  if  a  descent  be  cast  dum  curia  od- 

l^DiMre  vuU,  quiore,  4M. 

/"Infancy,  4bt. 


5/ 
2\ 


What  manner 
of  persona 
shall  not  be 
prejudiced 
by  such  de- 


In  respect 
of 


The  privileges 
of  the  )>eraoiis 
of such  as 
should  make 
^ their  claim. 


For  defects 


J.For  impediments.^ 


/  I     Coverture,  403,  if 

^  "     In  themselves,  ^  no   titie    of   entry  ^ 

I  were  given  but  only 
Lthe  coverture,  404. 
In  others;  as  the  heir  shall  avoid  a 
descent  cast  in  the  time  of  his  ancestor 
de  non  tone  memory,  as  well  as  be  shall 
a  feoffment;  neither  of  which  the  an- 
cestor himself  could  avoid,  405, 406* 
^For  impediments.     Vide  A,  infra, 

{About  the  king's  affairs,  439. 
Otherwise,  for  such  by  intendment,  cannot  haviB 
notice  of  things  done  in  the  realm,  440,  and  such 
should  not  have  bten  barred  by  a  fine  before  the 
statute  of  nonclaim,  441. 
Compulsive ;  as  if  he  were  ia  prison,  436,  for  neither  out* 
lawry,  uoi*  recovery  by  default,  shall  bar  such  an  one,  which 
are  matters  of  record,  437, 438. 

Civil ;  ibr  the  aid  of  their  profession ;  therefore  if  one 
enter  into  the  lands  of  an  abbey  in  time  of  vacation,  and 
die  seised,  gucre  if  such  descent  shall  bar  the  next  elected 
abbot  of  bis  entry,  443. 


be  were  out  of  the  realm 


By  rectuso  of  their 
persons  of  necessity. 


Continual  Claim.     Lib.  3.  Cap.  7. 


fHow  this 
claim  must 
be  made. 
For  this 
consider 


The  persons 
whichsbouid^ 
make  it. 


\ 


< 


< 


The  circumstances 
^in  making  of  it. 


Hie  operation 
of  it  when  it 
bmade. 


He  himself  which  then  bath  title  of  entry,  whose  claim  shall  avail  for 
those  in  remainder  or  revcrsiuii,  416. 

Some  other  for  him ;  as  his  servant ;  which  bemg  made  by  his  com* 
mandment,  and  iu  his  name^  sufficcth,  if  it  be  made  in  such  effeciual 
manner  as  the  roaster  himself  durst  have  done  it  at  the  time  of  the 
commandment  given,  432,  433»  434,  otherwise  fiuere  bow  it  shall 
avail,  433. 

Of  time  It  must  needs  be  made  within  the  year  and  day  of  the 
death  of  the  disseisor,  else  it  giveih  no  benefit  of  entry  to  the  dis- 
seisee, 493, 4S4,  4t3.  4t7,  4«8. 

r  in  the  land  whereof  one  is  disseised,  or  in  parcel  of  it, 

M   Ue    J  *"  ^^^  09!aM  of  all  in  the  same  county,  417, 418. 

ut  piace.  ^   ^f  ^^^  ^^^^  Q^^  ^^^^  -^^^  ^1^^  1^^^  ^  itself,  then  in  some 

1^ place  so  near  the  land  as  he  dare,  419, 420, 4tl. 
'  For  purging  the  present  tort,  it  defeateth  the  estate  upon  which  the  claim  was 
made;  as  if  it  were* upon  a  tenancy  in  taile,  tire  continuance  of  occupation  iiftcr- 
wards  is  a  new  disseisin,  which  glVeth  a  fee,  429,  forwhich  the  claimor  may  mainUin 
an  action  of  trespass,  or  quare  at  et  anais,  4^.  or  upon  the  statute  5  i2^  2.  7.  or 
8  H.  6. 9.  430,431. 

For  preserving  the  future  right  of  «ntry  after  such  claim  made  ;  for  then  tlie  entry 
of  the  claimor  is  GongeaUet  notwitbstandiiig  the  dencent  of  any,  414»  415. 422. 
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Releases.     lib.  3.  Cap.  8. 


rOf]and9,444. 
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V 

e 
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In  the 
matter 
whereof 
itismade;^ 
for  either 
it  is  -    . 


Of  other 
things; 
as     - 


< 


1< 


8 


e 

6 

«> 

ja 
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In  the 
manner  . 
of  making/ 

of  It  111        ^ 

respect 
of    -     . 


The  per- 
sons to 
whom  a 
release  of 
right  of 
land  may 
be  made; 
either 
to  the 
tenant 


^The  form 


{Real,  whi6h  barreth  not  an  entry,  496. 
Personal,  which  barreth  not  the  reprisal  of  personal  thbgt, 
497, 498. 
Either  of  these  is  a  bar  of  miit  actions ;  as  -  {2|^'  J^' 

.  Appeak;  which  baireth  an  appeal  of  murder  or  robbery ;  and  so  doth  a 
release  of  all  manner  of  actions,  500, 501,  and  an  appeal  of  mayhem  by 
a  release  of  actions  personal,  50S. 

Errors ;  for  other  releases  bar  not  by  bringing  a  writ  of  error  to  reverse 
an  outlawry,  50S. 

^Executions  j  which  a  release  of  all  actions  will  not  bar,  unlem  it  be  a 
fctre/octot  after  the  year,  504, 505,  506,  507. 

All  manner  of  demands.    l*his  is  the  surest  release,  508,  509,  510,  but 
^a  release  of  all  manner  of  quarrels,  ^tuere  of  what  effect  it  is,  511. 
In  deed,  447. 

By  a  descent  without  actual  entry,  448. 

fif  the  tenant  in  a  frgtcipt  alien  depend- 
ing the  suit,  a  release  to  him  notwith- 
•»  ...*  ,v  standing  is  good,  490,  491. 
as  -    - 1   To  the  Tonchee,  wlio  is.  supposed  tenant 
I  in  the  eye  of  the  law,  491. 
By  reason  of  an  ancient  right  remaining  in  him 
to  whom  the  release  is  made ;  as  between  lord  and 
tenant,  if  the  latter  be  disseised  in  regard  of  the 
privity,  this  release  is  good  as  to  the  extinguish- 
ment  of  the  seigniory,  454.  458,  but  a  release  to 
the  tenant  which  hath  made  a  feoffment  is  void,  45T« 
so  it  is  between  donor  and  donee  in  tail,  455,  so 
between  lessor  and  lessee,  but  then  the  rent  only  is 
extinct,  and  not  the  reversion  given  away,  456. 
Inlaw,  447. 

{Lessee  for  years,  after  his  actual  entry,  459,  lessee  at 
win,  as  it  seems,  460,  but  not  to  him  that  occupieth  only 
by  permission  of  the  owner  without  any  lease,  and  that 
is  for  want  of  privity,  461,  unless  it  be  between  feofibr 
and  feoffee  upon  confidence,  461, 46t,  465. 
In  reversion  sometimes ;  as  if  a  disseisor  make  a  lease  for  life,  449,  but 
not  to  one  in  remainder  m  droit,  451,  and  such  a  release  shall  benefit  the 
V  particular  tenant,  if  he  have  the  deed  to  show,  tt  i  amveno,  455. 
of  a  release.     Vide  A.  tn/ro. 


r  Of  the       , 
freehold,  \ 


( 


< 


fHow  it 
inuretb. 


3 

t 
«*    f 

I 


rMitter  Ve9taU,  as  between  jointenants,  505. 
Between  the  parties  I  MUter  le  droit,  as  between  disseisor  and  disseisee,  506. 466. 
to  the  release,  it      J    Extinguishment,  507,  508»  and  this  is  where  he  to  whom  the 
inureth  by  way  of      release  is  made  cannot  have  the  things  released ;  as  between  lord 

L'and  tenant  for  service^  or  for  rent  charge,  or  common,  479, 480. 
/  r'  Entitled  by  the  right ;  as  if  the  releasee  had  accepted  it  of  a  stranger  upon 

I  condition,  or  had  granted  a  rent  charge^  he  shall  avoid  neither  of  them 

by  a  release,  without  an  actual  entry  of  him  who  had  right,  476,  477. 

r    If  there  be  two  disseisors,  and  the  disseisee  release  to  one  of 
Against    /  thero,  he  shall  hold  out  his  companion ;  but  a  release  to  one  of 

strangers  ^  the  feoffees  of  a  disseisor  inureth  to  both,  47f ,  475, 474»  475 

If  an  infant  disseisor  alien  in  fee,  the  alienee  dies,  to  whose 
heir  the  disseisee  releaseth,  he  shall  bar  the  disseisor,  continuing 
yet  within  a^e,  in  a  writ  of  right,  478. 481, 482,  485, 484,  485. 
in  which  writ  the  mere  right  eoroeth  in  question,  and  not  his 
lawfulness  pf  possession,  486,  487.  489,  and  he  most  count  in 
seisin  of  him  or  his  ancestors,  and  prove  it  according  to  the 
count,  514. 


Claim- 
ing of 
wrong. 


HowU 


fA  release  of  real  actions  can  be  pleaded  by  none  but  the  tenant  of  the  land,  494. 
If  a  disseisor  make  a  feoffment,  &c  and  yet  take  the  profits,  and  the  disseisejB  re. 

'Vli"^  1  leaseth  unto  him  all  real  actions,  and  yet  sueth  afterwards  a  writ  of  entry,  in  ita 

pleaded,      of  an  assise  against  him,  fiuere  how  the  disseisor  shall  plead  this  release  to  take 
I  ad  vantage  thereby,  499. 

bJ'w.J^'rrTe^f^^^^        Of  a  debt  doe;i™n  an  obligation  before  the  day 
it«ndiuff  th«  ramnv,n  f^v™/!  of  payment  is  good,  51f,  of  a  w 


nature 
anj 


A,  the  form  of 
a  release;    j 
for  the  which  ^ 
note, 


standing  the  common  fo^m,*!  ?/  W">eni  is  good,  ow,  oi  a  rent  service  before 
445, 446,  therefore  a  release  {^^  ^  V  ^^id,  515. 
If  it  be  made  to  enlarge  an  estate,  the  estate  intended  must  be  made  and  ex* 
pressed,  465.  468,  but  if  the  releasor  hath  hot  a  right,  469,  470,  or  if  the  releasee 
^had  a  fee  before,  itneedeth  not,  467. 
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Confirmation,     Lib.  3.  Cap.  9. 

^  Tlie  form  of  it,  515,  in  which  these  words  dedi  et  eanenti  amonnt  to  u  much  u  cm^brmaoit  531, 
which  (bs  some  others)  ionreth  by  way  of  eitingvishment ;  as  where  the  lord  grantcth  hu  rent  to  the 
tenant*  or  the  grant  of  a  rent-charge,  543,  544. 

"    Where  It  ennretli,  yis.  where  there  is  such  a  possession  before  whereupon  a  confirmation  m^ 
work  ;*  therefore  if  one  take  away  my  Tillein  in  gross,  and  I  confirm  hb  estate,  it  is  void,  54I9  541. 
^-        rExpressly. 

By  implication ;  as  if  the  heir  of  a  disseisor  being  in  hj  descent,  the  disseisee 
joioeth  with  him  iu  a  feoffment,  here  is  the  confirmation  only  of  the  disseisee^  and  the 
feoffment  of  the  other ;  bat  if  H)e  disseisee  shall  bring  a  writ  of  entry  in  the  per  et  cni 
lagainst  the  feoffee,  fiMerc  how  he  shall  plead  this,  534. 

f  Merely  to  confirm  an  estate  nwde  before,  which  is  the  proper  force  of  it ;  for 
e9i^irmar9  idem  nl  quodfimmmfaeert ;  as  when  disseisee  con&rmeth  the  estate  of  the  . 
disseisor,  519, 520,  521, 592,  or  of  a  lessee  to  a  disseisor,  or  a  rent-charge  granted 
by  a  disseisor,  though  he  after  enter  mto  the  land,  fuae  ie  hoe,  527,  or  when  the 
lessor  confirmeth  the  grant,  529.  547,  or  the  lessee  of  his  lessee,  516, 517,  or  when 
the  lord  confirmeth  the  estate  of  the  tenant  of  the  land  where  the  seigniory,  rents* 
and  common,  remain  notwithstanding,  535,  536,  537,  or^  where  the  parson  of  a 
church  chargeth  his  glebe  by  the  coniSrmation  of  the  ordinary  or  patron  seised  in 
fee,  it  is  made  perpetuall,  528. 648,  fiuere,  whether  the  patron  and  chaplain  may  not 
do  the  like,  530. 

To  commence  presently,  524  526.  533. 

To  take  effect  by  way  of  remainder,  523,  where  it  is 

necessary  to  have  these  words,  to  have  ami  te  hoid,  525* 

but  by  neither  of  both  a  rent-charge  can  be  enlarged  by 

confirmation,  but  by  new  grant  upon  surrender  of  the 

old ;  but  the  rent  in  eue  before  mty  be,  548,  549. 

By  altering  of  it ;  as  a  lord  by  confirmation  may  diminish  the  services 

of  his  tenant,  but  not  exchange  them  for  other  or  reserve  new,  538, 539, 

unless  he  alter  it  by  frankalmoigne,  which  indeed  is  no  corporal  service, 

540. 


V. 


J 


To 

what 

pttr-'\ 


I.' 


To  con- 
firm with  I 
some  ad-  \ 
idition. 


By  enlarging 
the  estate 
confirmed. 


a 

e 


devise,  may,  585,  586. 

Where  one  jointenant  releaseth  to  another,  there  lessee  need 
not  attorn,  .574. 

Where  therr  is  lessee  for  life,  the  remainder  for  life,  and  the 
lessor  releaseth  in  fee  to  him  in  the  remainder,  575. 


5^ 

e 


Attornment.     Lib.  3.  Cap.  1 0. 

^  Wheresoever  the  lord,  or  he  iu  reversion,  grants  the  service  of  his  tenant,  or  what  lies  in  rever- 
sion by  deed,  551, 568.  Without  attornment  (wliich  is  nothing  but  a  consent  to  the  grant)  made  to 
the  grantee  in  the  life  of  the  grantor,  the  graut  is  void ;  therefore  if  one  luake  two  several  grants 
to  two  several  persons,  he  to  whom  the  attornment  is  first  made  shall  have  it,  552|  and  a  reversion 
barely  granted  without  attornment  settleth  not,  567,  But  if  it  be  granted  by  fine,  the  reversion 
^  I  settleth  without  attornment ;  hot  the  conusee  cannot  punish  waste,  or  have  relief,  or  other  things 
Z  J  '^'"S  ^  distress,  without  it,  579,  580,  581,  582.  So  they  who  claim  by  grant  cannot  avow  with- 
o  \  out  attornment,  but  such  as  claim  by  escheat,  583,  584,  or  by        ' 

I  Have  snfiici- 
The  par-    I  ent  before  the 

7      I ,         I  ^    .     '       '  \^  iCHor  rcirascin  in  ice  co  nim  in  ine  remwnacr,  j/a. 

sboold       I  j^  1^^  same  person  which  granteth :   for  then  be  cannot  attorn  to  hu  own 
•"•"        I    gmiH.578.  ^ 
I     Where  services  be  granted  to  the  tenant,  who  hath  as  great  estate  in  the  tenancy  as  the 
Igrantor  hath  in  the  seigniory ;  for  there  it  enureth  by  way  of  extinguishment,  561. 

r    Upon  grants  of  seigniories,  the  tenants  of  the  manor  must  attorn,  but  not  the 

/^^       ^_ tenants  at  will,  553.    If  it  be  in  lease,  he  iu  the  reversion  must  attorn,  for  he  is 

tenant  to  the  lord,  554.  562,  but  he  in  reroai^ider  must  not,  for  then  the  par- 
ticular tenant  is  tenant  as  to  make  awmrie,  557,  and  if  there  be  mesne  and 
tenant,  the  mesne  must  attorn,  555. 

.  ,      Upon  grant  of  a  reversion,  the  tenant  of  the  freehold,  571,  and  tenant  in 

to  tne  grantor;    ^jj  ^^^  ^^^^^^^  ^^^  y^^  j^  ^^^  compellable,  570. 

therefore  |  Up^Q  g^i^Qi  ^f  ^  remainder,  the  particular  tenant,  569. 

Upon  grant  of  a  rent  charge,  the  tenant  of  the  freehold,  556. 

^     Eipressly,  551,  where  the  attornment  bv  one  jointenant,  566,  or  by  one  kind  of  service,  if  it 

be  held  by  divers,  563,  564,  is  as  effectual  as  if  it  were  by  all,  because  the  seigniory  u  entire. 
^  rt\c  -  .«_...:^_.    ftiso   KKA   fc£/i 


By  what  per- 
son, vis.  al- 
ways by  him 
who  is  tenant 
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By  accepting 


fOf  a  reversion,  558, 559,  5^0. 


IS  con- 


a 
B 


^/•^m^Jm^*"  1      Of  a  remainder ;  as  whore  the  estate  of  the  tenant  for  life 
01  tiie  grant     \j^^^^  ^i^j^  ^  remainder,  573. 

By  giving  a  penny  as  seisin  of  the  rent,  which  includes  an  attornment,  but  not  other- 
wise, b6S, 

By  re-entering  into  his  term ;  an  if  lessor  enter  upon  hit  lessee  for  years,  or  life,  and 
make  a  feoffment,  and  the  lessee  re-enter,  576, 577. 
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DiscontmuaDce.     lib.  3.  Cap.  1 1 . 

"    What  it  bf  ni.  wbeftbj  wrongfiil  aliraatdoiT  of  latvd,  fae  which  hath  right  cannot 
enter,  but  ia  driven  to  his  action^  592. 

^Ahbot, 

BUbop, 


f  Politick ; 
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rWhat 
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When 
it  is ;  in 
which 
observe 


Majrilitoon^ 

tiane.  Thej 

are 

bodies 


XDeaDyifhe 

alien 


< 


Natoral.    / 


Pait  of  hjs  deaoeiy* 

est. 

Pari  of  the  lands  of 
tlie  dean  and  chapter, 
il  is  notf  65%, 

,  Master  of  an  hospiUl,  657. 

Tenant  in  tail»  and  driTen  them 
which  have  right  to  d»eir  forme- 
don  in  descender,  595,  remain- 
der, 597!,  reverter,  596,  as  the 
case  is. 


< 


How  it 
mar  be 
^made. 


For  the 
means.  ( 


The  hosbaad,  if  he  alien  his  wife's 
land,5M. 

Maj  not,  yis.  the  parso^  or  vicar  of  a  chafch,  because  they 
bare  no  fee  simple,  643,  tM4  645, 646,  647,  for  a  fee  may  be 
in  abe^ance^  648f  as  wh^n  tenant  in  tail  releaseth  all  his  right 
JO  a  disseisor,  649,  or  when  he  granteth  all  his  estate,  650. 

^    By  feoffment  with  livery,  611.  651,  to  some  other 
than  he  in  the  reversion,  695f  6S6. 

Release  witiioat  warranty  descending  on 
him  whose  land  is  discontinned,  598.  600, 
601,  602,  60S,  604,  605>  606.  612. 

Confirmation,  607, 608>  609,  610. 

Grant,  6f7,  628,  althongh  the  grant  by 
fine,  618,  unless  there  was  a  new  rever- 
sion  gotten  before  by  the  discontinoor ;  as 
Bnt  /  if  tenant  in  tail  make  a  lease  for  life, 
not  by  I  and  after  grant  the  reversion  in  fee, 
620,  621.  623,  hot  then  it  moA  be  exe- 
cuted in  the  life  of  the  tenant  in  tail,  622. 
629. 

DeTife,624. 

Escheat,  bediase  the  lord' in  sach  case 
claimeth  not  in  by  the  diseontittttance, 
642. 

^  Before  discontmoance,  the  diacontinnor 
most  be  seised  of  that  estate  whkb  is  dis« 
continaed  at  the  time,  or  else  tfiere  is  no 
discontinoance,  637, 638,  639,  640,  641. 

For  erer,  until  the 

■ 

After  discentinuance^ 
how  long  it  shall  so 
continue.  1     For  a  time  only. 


For  the  manner 
of  the  estate. 


I 


risht  be  re-continu- 
ed by  an  action. 


A,  F^  a  time 
only,  and  that  ^ 
depending       ^ 


Where  tlie  tenant  in  tail  raaketb  a  gift  in  taU,  or  a  lease  fot  life, 
reserving  die  reversion  to  himself,  630. 

ri    4i  i      Whew  a  husband  having  issue  by  his  wife,  who  bad  issue  also  by 

Contingency.  1  ^  ^^^  husband,  alieneth  ft>r  life,  the  feme  dyetb,  lessee  for  life 
I  surreiideietfa  to  the  baron,  after  the  death  of  leasee  for  life  the  heir 
L  may  enter  without  question  ;  giuers  if  be  nay  not  before,  636. 

In  f  mi  I  for  if  the  discontinoor  enter  for  breach  of  a  condition* 
the  discontinuance  is  purged,  632. 

In  law;  as  if  an  infant  discontinue,  and  die  in  hb  infancy;  for 
seeing  such  alienation  should  not  have  barred  the  infant  himself,  it 
seemeth  it  shall  not  bar  others,  633,  634, 635. 


Condition. 
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aps 


Rewitter.    lib.  3.  C»pu  12. 


Rbmutsk. 


/ 


( 


The  reuon  of  Um  name*  ^  It  b  nn  aooital  teijB  in  law  when  a  mau  hath  two  titles  unto 
•laody  mA  he  oMoeth  to  pomaMimi  hy  the  latter ;  and  iihc»  he  it  in,  the  law  aoppoieth  htm 
m  by  the  liiraier,  which  it  thft  torer  tUie,  6A9j  and  thp  oanae  hereof  it,  became  he  hath  no 
niaa  againit  whoA  to  hiUg  hit  action  for  hU  Ihfiner  tiil^  4^61. 

To  whon»  $eiL  to  none  bat  tuch  at  hare  a  freehold  in  deed  or  law  catt  upon 
lhem>  690,  €9t,  ^81,  «8S. 

r     Ifithoj 
Nataral^  at  if  tenant  in  taile 

diaconrinne,  and  after  dimitith 

the  ditcontinuee;*  and  die,  the  issue  / 

in  uile  is  jemitted,   659.   66%\ 

notwithstanding   a  reooTeiy   by 

feigned  title ;  which 


Wi«nit 

hspirn- 
etb. 


I  sydeseent. 


ented,  he  shall 
bar  hit  ezecutioi^ 
690. 


( 


How  this 
freehold, 
which 
Is  the 


< 


If  it  be 
ed,heshaU 


sion,  most 
cone. 


r 


By  act  of 

law^ 


^By  purchase,^ 


CiTi];  as  if  an  abbot  or  bishop  alien,  and  tfce 
alienee  enfeoflbth  him  again  with  license,  his  suoces* 
9or  is  remitted,  and  diall  hold  discharged  of  all  mfsoe 

incumbrances,  686,  687.  .  ' 

.  • 

A»if  the  heir  in  taile  within  age  many 
with  the  discontinnee,  665. 

Or  upon  disclaimer  of  the  discontinnee, 
which  we  demandant  cannot  hinder,  but 

nch  actions  where  damages  are  to  be 
reooYcred*  691,  69t. 

Where  his  entry  is  oongeable :  there 
the  taking  of  any  estate  otherwise  than  by 
indenture,  or  matter  of  record,  will  not 
estop  him  of  his  remitter,  698,  694  695, 
696. 


-wl 


By  the  act 

of  the   , 
party   ' 
himself. 


,Wbere  hU 
Ftdc  A.  u/ra. 


entry  is  not  congeahli 


r     By  his  disagreement  thereunto ;  as  if  tenant  in  taile  enieofie  his  son,  and 
anoUier  and  maketh  livery  to  the  other,  684. 


A*  Where  his  entry  is 
not  oongeable*  there 
his  IbUy  in  talking 
anything  ftomthe^ 
dHeonturaee  mitt 
beeicoaed. 


'^Inftncy. 


By  othec  imper* 


< 


inftUy 
beiflipalBd; 


Coveitote;  as  if  the 
hatband  discontinoe 
the  wife's  land»  and 
the  diseentinoee  lease 
it,  666,  671,  67S,  or 
the  disseisee  of  the 
disoontinuee  lease  it, 
678,  to 


< 


Baron  and  ftme,  aUhongh  it 
were  by  fine,  669,  for  m  tsking 
any  thing  the  thall  not  be  esa- 
ndned,670*  Yet  the  baron  cannot 
bar  hit  letter  in  an  aotkn  of  watte, 
667,  but  the  fenw  in  default  of 
her  haion  at  the  grand  dittrev 
flM^,  668,  669,  and  ahe  sbaU 
maintain  an  atnte  anintt  him  for 
entry  afterwardt,  679,  and  if  this 
be  but  of  a  porticalar  estate,  tli^ 
in  reTorsion  or  remainder  are  re- 
mitted also,  673. 

The  fome  only,  if  the  baron 
were  then  abtent,  and  alter  agree 
onto  it,  677. 


Ox) 
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Warranty.    Lib.  3.  Cap.  13. 


The  teTeinl 
kinds  of  it; 
which  are 


^  Lineal,  where  a  man  maketh  a  feoffnent  with  warranty,  and  this 
descends  to  his  son ;  the  cause  of  which  name  is  not  for  the  lineaJ  descent 
of  it,  but  because  the  land  should  have  lineally  descended  if  such  war- 
ranty bad  not  been»  703.  706.  715.  The  like  is  of  the  feoffineDt  of  the 
mother  with  warranty,  71$,  714. 


WAMiiiTr.    \ 


Collateral.  This  is 
where  he  f bat  maketh 
the  warranty  is  ciillate- 
ral  to  the  tide ;  and  he 
upon  whom  the  war- 
ranty descendeth  can- 
not conTcy  the  same 
land  from  the  war- 
rantor, 705.  717 ;  as 


"    If  the  father  disseise  the  son,  and  after  make  a 
feoffment  with  warranty,  704. 

If  a  man  be  disseised  of  lands  in  fee,  and  have 
issue  two  sons,  the  youngest  releaseth  with  war- 
ranty, this  is  collateral  to  the  eldest,  707, 708. 

If  the  disseisee  were  of  lands  in  taile,  the 
warranty  of  the  uncle  is  collateral,  719.  And 
so  if  a  roan  have  three  sons,  and  entail  his  land 
to  the  eldest,  with  remainder  to  the  second,  &c. 
and  the  eldest  doth  discontinue  with  warranty, 
716.  719.  As  it  is  of  sons,  so  it  is  of  daughters^ 
1710. 


Commencing  by  disseisin  ;  as  if  the  lather,  &c.  being  lessee  for  vearSr 
or  at  will,  of  his  sons,  make  a  feoffment  with  warranty*  696,  or  if  he  be 
jointeuant  with  his  son,  and  make  a  feoffment  of  all  the  warranty,  700. 
So  if  guardian  in  socage  or  chivalry  make  feoffment,  699.  So  if  a  disseisee 
immediately  make  a  feoffment  over  with  warranty,  70jf,  or  if  one  make  a 
feoffment  of  the  house  of  A,  B.  with  warranty  to  barretors  of  the  country 
fur  lear  of  whom  A.  B.  departeth  the  house,  701. 

The  quality  fWhat  words  will  make  a  warranty,  viz.  Warrantao  only,  7SS. 
^of  it.  I^Wbat  effect  a  warranty  is  of,  via.  to  bar  or  rebutt,  &c«     Vide  A,  vrfra. 


A,  What  effect  a 
warranty  is  of, , 
▼is.  to  bar  or\ 
rebttti,  ht.  i 
where  note. 


What  warranties  ^ 
do  bar,  vis. 


Lineal,  for  lands  in  fee,  but  not  in  fee  taile  witboat  assets^ 
71J. 

Collateral  barreth  both,  but  in  cases  especially  provided, 
71 X,  as  by  the  stat.  of  Gioacf  ster  the  warranty  of  tlie  tenant  by 
the  curtesy  barreth  not  without  assets,  although  it  be  by  fine 
levied  by  the  husband  only,  7S4.  728, 7t9, 730,  731, 732.  But 
tenant  in  dower  or  for  life  are  not  within  the  statute's  compass^ 
725,  yet  if  such  warranty  descend  upon  an  infant,  ha  shall 
not  be  barred,  726. 

^  Commencing  by  disseisin  doth  never  bar,  697. 

Whom  they  bar,  via.  none  but  those  upon  whom  they  do  descend  ^  therefore 
they  must  needs  attach  in  the  ancestor,  and  thr  warranty  by  devise  barreth  not^ 
734,  and  warranty  doth  descend  always  upon  thie  heir,  therefore  it  never  descends 
upon  the  brother  ot  the  half«>blood»  737,  nor  wherfe  the  blood  is  corrupted,  745r 
746, 747,  at  the  common  law;  not  by  custom,  as  borough  £nglish,  or  gavelkind, 
718.735,736. 


How  long  they  bar 
vis.  until 


[The  est.t«  whereunt.  f  *'  "  «"''•  '^• 
,\     ''•*y  •*■"»"•*"*  iDefated,  741. 7«.  743, 744. 

Tlie  warranty  be  released,  and  he  on  whom  the  warranty 
doth  descend  hath  the  release  to  show,  748. 


END  OF  THE  ANALYSIS  OF  LITTLETON. 
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A. 

A  BATEMENT. 

-*-^  ' of  WritB. 

f^iiie  Writs. 
Abbot     Vide  Corporation. 
Abeiance. 
Abettors. 

Ability.     Vide  Capacity. 
Abjamtion  and  Exile. 
Abridgment 
Acceptance. 
Accessory. 
Accompt 
Acquittal. 
Acquittance. 

Acre.  '  • 

Actions. 

Admeasurement 
Administrator.     Vide  Exe- 
cutor. 
Admiral. 
Admission. 
Advowson. 
JEmdvacum, 
Affiance. 

Age. 

Agent  and  Patient 
Agreement       Vide    Dis- 
agreement 
Aid. 
Alien. 
Alienation. 
Allegiance.*' 
AUodiumj  AUodiam. 


Alnetum, 

Amerciament. 

Ancestor. 

Annuity. 

Appeal. 

Appearance. 

Appellant 

Appendant 

Apportionment. 

Approbation 

Appropriation. 

Appurtenant 

Archdeaconries. 

Argument 

Arms  and  Armory. 

Arraignment    . 

Array. 

Arrearages. 

Assets. 

Assignment 

Assise. 

Attainder. 

Attaint 

Attorney. 

Attornment 

Audita  Quereia. 

Averment. 

Aumone* 

Avowry. 

Authority. 

Ayel. 


B. 


Bail. 

Bailment. 

Bailiff. 


Bank. 
Bar. 

Bargain  and  Sale. 
Baron  and  Barony. 
Baron  and  Feme. 
Barrator. 
Bastardy. 
BedeU. 
Settnertkm 

Berewica  et  BeraoU. 
Berquariym. 
Bishop. 
Blood. 
Bokeland. 
Bona, 

Bordarii  et  Bordiumm* 
B0SCU8. 
Bote. 

Bovata  Terra. 
Briga* 
Bruera. 
Burgage. 
Burgebote. 

Burgh  English.     Vide  Cus- 
tom. 
Bye  and  Byan. 

C. 

Capacity. 

Castle. 

Castle-guard. 

Cauid  Moirvnomi  predo^ 

cuH. 
Certainly. 
Certificate.    Vide  Trial. 

Ceuavit. 
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Dcfimcie. 

Chtliiir 

Definccment 

Extent 

CbMpcrty. 

Degreea. 

duBoeUedl^* 

Demand. 

t^ttfjglB  sod  DlBCJUU^^B* 

Dcmuiiei. 

Ey. 

Cbartcn. 

Doieand  Deane. 

F. 

Cbaie.    Fadf  Fortrt. 

Deniaen. 

Chattds. 

Departore. 

Falsifying  of  Recoveries. 

Cheftfe. 

Deiaignment 

Fealtjr. 

Citf. 

Detinne. 

Fee  smiple. 

Claiiii.     FUe  Cootuaal 

Devise. 

Fees. 

Chim. 

Dilanidationa. 

Feloay. 

CleiKy. 

DiaafaiUty. 

Feoffiiiant 

Cliifofd. 

Diicek. 

XCTwDDl/. 

CU^6cr/i. 

Diaccnt 

FerSagut. 

CoOinkn.    Ft&  Covin. 

Disclaimer. 

Fines  to  the  King. 

Combe. 

Diacontinnance. 

Fines  of  Lands. 

Commote. 

Diaparagem^nt 

Itrma, 

DisssiissB  and  Disseisor. 

Folkland. 

Common* 

Disseisin. 

Forcible  Entry. 

CoDclndoo.  F«feEiitoppeL 

Distress. 

Forest,  Park,  Chase,  War 

Cooditioo. 

Divorce. 

len. 

Coofinnation. 

Donatives. 

Forfeiture. 

Coofaiigiiuiity. 
CoortaMe.    Piir  ManW. 

Double  Plea. 
Dower. 

Foiejodger. 

Cootimal  CkAn. 

Drencki. 

Frankalmoign. 

Cootract 

Droit.    Fu/^  Right 

Frankmarnage^ 

CoDutansof  Pleaa. 

MJimiM^  MJWUif  JMOL 

Frassehim^ 

Cope. 

Dkmjmi  infra  €ttaUm. 

Freebank. 

Copyhold. 

DuM  nan  cctnpoi  wKniii. 

Freehold. 

Cornage. 

Friik. 

Corody. 

E. 

Frustum  TerrdP, 

Corporatioa. 

Eire. 

Corniption  of  Blood. 

Election. 

G. 

Cofinage. 

Elegii. 

Gavelkind. 

Cofta.    Vidt  Damafee. 

Elopement. 

Glebe. 

CatterelS  and  Cottagium. 

Emblemeati. 

Glyn. 

Covenant 

Embracery. 

Grand    Serjeanty.      Vide 

Coverture. 

Entry  Congeable. 

Seijeanty. 

Covin  and  Fraud. 

Error. 

Grange. 

Count. 

Escheat. 

Oraats. 

Court. 

Escheator. 

Grata. 

Cuimvitd.  ' 

Escrow. 

Guardian. 

Curtesy  of  England* 

Escuage. 

Gurges. 

Cuttagia. 

Esplees. 

Cuttfomi. 

Essoin.     Vide  Protection. 

H. 

D. 

EsUtes. 

Htufendutn, 

Estoppel. 

Haga. 

Damages. 

Estovers. 

Hough  and  Hough. 

Date  of  a  Dead. 

Etymologies. 

Heir. 

Day. 

Evidence. 

Heirieom. 

Dean  and  Chapter. 

Examples. 

Herbage. 

Debt. 

Exception. 

Heresy. 

Deekrtamwit. 

Exchange.    . 

Heriot. 

Deeda. 

Excommunication. 

Hida  Terrep. 

Default 

Execution. 

Hirst  and  Hurst. 

DefMMUice. 

Executors. 

Hoim  aod  SMmus. 

Holt 
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Holt 
Homage. 

■  AuncettreL 

Homicide. 
Hope. 
Horngeld. 
Hon  de  son  Fee, 
HoepitaL 
Hotchpot. 
Howe  and  Moo* 


I.  J. 

•/tfnpaii* 

Ideot. 

Impriflomneo^ 

incident.    See  Appendant. 

Incombeat. 

Indenture. 

Indictment. 

Infiuit 

Iniranchisement. 

Inheritance. 

Inrolmenta. 

Instant. 

Institution. 

Intention  of  the  Parties. 

Inieresee  Termmi. 

Interest. 

Intrusioii. 

Jointenants* 

Jointare. 

Irelattd. 


Jodgment. 
Jvgum  Terra. 
Jtmcaria  Sf  Joncaria. 
Jurii  utrvm. 
Jnror  and  Jory* 
Justices. 


K. 
King. 
Knight. 

Knwfat's  Ser^ee. 
Knol 


laches* 


Lapse.  Vide  Quare  Itnpedit. 

Law. 

Lea  and  Ley> 

Leases,  Leuor,  Lessee. 

Lectures. 


Leper. 

Luwet  et  Leeues. 

Ubrata  Terra. 

Licence.     Vide  Authority. 

Dgeance. 

Limitation. 

Livery  oat  of  the  Hands 

of  the  King. 
Livery  and  Seisin. 

M. 

MachkoUare  etMachtoimare, 

Maihem. 

Maintenance. 

Manor. 

Manumission. 

Marches. 

Marchet. 


MarieemsH  J<W«. 

Marriage. 

MajshiJl. 

Maxim. 

Mi^or   and  Commenalty. 

ott  CorporatioB. 
Meason. 
Merchants. 
Merger. 
Mesne. 
Mesettdtgivnu 
Minera. 

Miscontinuance. 
Mise. 

Mode  et  forma. 
Monasteries. 
Sidney. 
Mtok. 
Monster. 
Mortdancestor. 
Mortgage. 
Mortmain. 
MuUer, 
Multitude. 
Murder. 
Mute.    See  Treason. 


N. 
Name. 
Niefe. 
Nobility. 
Nonage. 
Non  compoSy  ^c. 

non  con^os. 
Nonsuit. 
Notice. 
Nusance. 


O. 

Obligation. 

Occupant. 

Occupation. 

Office  and  Officer 

Office  or  Inquisition. 

Ordinary. 

Ouiter  It  Mam.  SeeUHfty: 

Out  of  the  Realm. 

Outlawry. 

Oxgaag. 

P. 
Panael. 
Pardon. 

Park.    See  Forest. 
Parliament 
Parol  demur. 
Parson  and  Paerott 
Partition  and  Parcederi. 
FoMcmtm  et  Paeiura. 
Patents.    See  Grant,  King. 
Payment 
Per  qua  ServOia. 
Pew. 
Piracv.      See    Attiindiit^ 

Felony. 
Place. 

Pleadings  and  Pleas; 
Plenarty. 
Plight 
Plough-land. 
Possession. 
Possibility. 
Pound. 


See  Dum 


Jnntewnptw. 

Prerogative. 

Prescription. 

Presentation. 

Presumption. 

Primer  Seisin. 

Privies  and  Privity. 

Profession. 

Property. 

Proprietate  prohand/L 

Protections. 

Protestation.  - 

Proviso. 

Pudxeld. 

Purchase. 

Purpresture. 


Q. 

Quare  Impedit, 
Qiuarentena. 


QoarreL 
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AC 


AG 


Where  the  aeceptanoe  of  the  serricei  by  the  huids 
of  the  tenant  alter  forejndger  of  the  mesne,  shall 
conclude  the  lord  panunonnt  of  the  arrearages  in- 
curred before,  and  where  not,  agS.  b. 

Accessory. 

Aecenorium  »equitur,   turn  duck  suum  pniici/M2e» 

16a.  a. 
In  what  oiSeucea  there  may  be  accessories,  in  what 

not,  67.  a. 

Accompt.    See  Guardiany  Socage. 

The  several  kinds  of  writs  of  accompt,  and  against 
what  persons  snch  writ  lieth,  and  against  what 
not,  17a.  a.  ftOO.  b.  87.  b.  90.  b. 

Where  in  an  aopompt  agunst  one  as  recelTer  he 
shall  have  allowance  of  expenses  and  oharges,  and 
wherenot,  179.  a. 

Where  an  accomptant  shall  have  allowance  of  goods 
stolen  and  miscarried,  and  where  not,  89.  a. 

Where  an  accompt  lieth  by  and  against  an  exe- 
cutor or  adndnistrator,  and  where  not,  89.  b. 

90.  b.  .  ^ 

Where  an  accompt  lieth  bv  one  jointenant  or  tenant 

in  (x>mmon  against  his  companion,  and  where 

not,  17a.  a.  186.  aoo.  b. 
A   release  of  all  duties  no   bar  In  an  aooompt, 

991.  A. 
Where  in  an  accompt  as  receiver,  the  defendant 

may  wage  his  law,  and  where  not,  096-  ••    Fide 

<it.  Wager  of  Law. 
Where  aM  against  whom  a  eopios  lieth  in  accompt, 

and  where  and  against  whom  not,  89.  a.     Vide 

Sua,  W.2,e,  1. 

Acquittal 

The  signification  and  derivation  of  the  word,  100.  a. 
The  several  kinds  of  acquittals,  iUd, 
To  what  tenure  acquittal  is  incident,  and  to  whet 
not,  too.  a.  101.  a. 

Acquittance. 

Where  if  given  for  the  whole,  though  but  part  paid. 

His  good,  aia.b. 
For  rent  doe  the  last  day,  when  it  shall  discharge 

all  before,  373.  a. 

Acre. 

Its  quantity  tuid  contents,  6-  bk 

Actions. 

The  definition  of  an  acdon,  385.  a.* 

The  division  of  actions,  984.  b.  «86.  a. 

The  difference  between  an  action  and  a  writ,  1189.  a. 

The  diffierenoe  between  an  action  and  an  execution, 

089.  a. 
A  release  of  actions  is  no  bar  of  executions,  989.  a. 
Aftantiiction  1    v  *  ^. 
Alalseaction)''**^'^®*-"- 
In  what  places  and  counties  actions  shall  be  brought, 

a8a.  a.  b.  per  tat,  pag. 
Where  and  what  actions  shall  be  brought  in  cen- 

^htio^otmiahu,  and  where  and  what  not    Vvit 

tit.  Assise. 


Where  in  actions  for  things  transitofy,  the  place  or 
county  is  traversable,  and  where  not,  aSa.  a.  b. 

In  actions  transitory  the  day  and  time  not  travers- 
able, if  the  act  be  done  before  the  writ  brought, 
aSs.  a. 

Where  by  a  release  •fall  actions,  causes  of  actions 
be  released,  but  within  a  submission  of  all  actions 
to  arbitrement,  causes  of  actieos  are  not  con- 
tained, a86.  •• 

When  tiiey  lie  quia  timet,  100.  a. 

Cannot  be  altered  by  the  party's  own  act,  986*  ••  * 

When  tihey  continue,  thoush  part  of  the  cause  b 
determined  by  the  act  of  Uod,  a86i  a. 

Admeasurement. 

Admeasurement  of  dower,  where  it  lieth  by  the 
guardka  hi  chivalry,  and  where  by  the  heir. 

Administrator.     Vide  tU*  Executor. 
Admiral. 

The  etymology  of  the  word,.a5o.  b. 

How  called  anciently,  and  how  at  this  day,  a6o.  b. 

The  jurisdiction  of  the  admiral's  court,  and  from 

what  antiouity,  and  according  to  what  law  they 

proceed,  aoo.  a.  b.  391.  a. 

Admission. 

The  description  and  form  of  an  admission  and  in- 
stitution of  a  clerk,  344.  a. 

AdTOirson. 

Adoocati^  qmd,  etundt,  47.  b.  1 19.  b. 

The  antiquity  of  the  word,  17.  b. 

How  advocatio  medietutit  and  medietat  mdsoeeitkmk 
difier,  17.  b.  18.  a. 

Where  an  advowson lies  in  tenure,  86.  b. 

Wlierein  grant,  and  not  in  liverv,  339.  a,  336*  b. 

Where  the  disseisee  or  issue  m  tail  after  discon- 
tinuauoe  may  present  to  an  advowson  before  re- 
contlnuance  of  the  manor,  to  which,  &c.  and  where 
not,  307.  a.  333.  b. 

Where  and  what  act  shall  put  the  patronout  of  pos- 
session of  an  advowson,  and  where  and  what  not» 

344*  b. 
Is  a  thmg  of  trust,  17.  b.  89.  a. 

iBquiTOCum  quidei  quqtupUxj  154.  b« 

Affianoe. 

Affiance,  and  J^ffidare^  quid,  34.  a. 

AffkiUy  34.  a.  157.  a. 
Age.    See  Infant. 

Age  to  alien  or  contract,  what  our  law  requires, 
and  what  other  laws,  78.  b.  17a.  b.  Fide  tU. 
Infont. 

Age  to  do  knights  service.  Ftde  tU,  Kn^hts  Ser- 
vice. 

Hie  several  ages  of  a  msn  to  ,divers  purposes,  76.  b. 

'  The 


COMMENTARY    UP 

AL 
The  divert  agei  of  s  wonau  to  sereral  porposet* 

A^  to  be  professed  in  religion.    Viie  tk,  Pro- 


Where  one  paioeneV  being  an  infant,  shall  haveber 

ace,  notwithstanding  the  fall  age  of  her  sister, 

104.  a.     Videtk,  Parol  demurre. 
A  lease  to  one  and  his  heirs  p«r  outer  we,  the  heir 

of  the  lessee  shall  not  have  bis  age,  939.  a. 
Where  a  bastard  shall  have  his  age,  ^44.  b. 
Where  the  heir  upon  a  discent  by  reason  of  the  pro- 

fettion  of  his  ancestor  in  religion  shall  have  his 

age,  348.  b. 
Ko  eltttt  npoti  judgment,  or  rccognicance,  shall  be 

siieo,  that  lands  descended  to  an  infant,  aoo.  a. 
Where  tenant  for  life  surrenders  to  him  in  the  re- 

Terrion  widiin  age,  he  shall  not  have  hb  age, 

338.  b.  381.  a. 
If  the  bdr  within  age  endow  his  mother,  no  ek«t 

shall  be  soed  against  her  daring  his  minority,  iind. 

etuhintpra. 
Where  the  heir  shall  hare  his  age  in  a  ettsavilt, 

980.  b.  381.  s. 

Agent    and    Patient       See   Executor^ 
Voucher,  Remainder. 

Where  a  woman  may  endow  herself  it  la  pUtu  heaU, 
39*  a.  b. 

Agreement  and  Disagreement.  See 
Acceptance,  Attornment,  Coverture, 
Damages,  Doirer,  Election,  Remitter, 
Wiuranty. 

Where  an  infant  or  his  hein  may  disagree  to  his 
own  porcbase,  3.  b. 

The  heir  of  an  ideot  or  madman  to  that  of  his  an- 
cestor, t&uL 

The  husband  or  the  wife  herself  after  coTertnre  to 
the  purchase  of  the  wife,  3.  a. 

Where  an  agreement  to  the  entry  or  act  of  a  stran- 
ger shall  &  as  available  or  preindidal  to  the  puty 
as  Jus  own  act  or  entry,  and  where  not,  180^  b. 
S07.  a.S46.a. 

Where  the  agreement  to  a  conveyance  whereby  an 
estate  is  after  cast  upon  the  disseisee  or  issue  in 
tail  shall  hinder  a  remitter,  359  b. 

Where  a  feme  covert  may  disagree  to  an  estate 
determined  to  save  herself  fiom  damages,  380.  b. 


.  See  Knight  Service,  Parceners,  Stat. 
W,  1,  cap>  6,  ei  Stat.  21  H.  8,  cap.  19. 

Where  a  parson,  vicar,  &c  shall  have  aid  of  his 

patron  snd  ordinary,  341.  b. 
Where  upon  an  avowry  at  this  day  for  services,  aid 

u  gnsntable  of  any  man,  31a.  a. 
Where  a  bishop,  abbot,  &c.  shall  not  have  ud  of  the 
otherwise  of  a  dean  oollative,  341.  b. 


Alien.    See  Challenge,  Denixen,  Dower, 
Ligeance,  Release,  Wager  of  Law. 

Tbeetymolo^  of  tlie  word,  118.  b.  ia8.  b. 
The  description  of  an  alien,  139.  b. 
The  sons  of  an  alien  bom  within  the  ligeance  of 
tfaeking,  not  inheritable  either  to  other,  8.  a.  . 
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AN 

Wliere  an  alien  may  be  capable  of  lands,  &c.  to 
his  own  use,  and  where  only  to  the  use  of  the 
king,  a.  b. 

Where  and  by  what  means  he  may  be  made  to 
inherit,  and  where  and  by  whatnot,  8.  a.  199.  a. 

If  a  prior  may  sue  in  right  of  his  house,  199.  a. 

What  actions  an  alien  may  'or  may  not  bring  in  his 
own  right,  isg.  a. 

Alien  enemy  may  not  have  anv  action,  Ufid. 

Where  an  alien  may  wage  his  law,  Q95.  a. 

Where  a  reversion  is  granted  to  an  alien,  and  after 
deniaation  the  tenant  attorns,  the  king  upon 
office  found  shall  have  the  land,  310.  b. 

Alienation. 

The  derivation  of  the  word,  1 18.  b. 

What  shall  be  said  an  alienation  to  divers  porpdses, 

and  what  not,  1 1 8.  b. 
When  licence  for  alieimtlon  first  began,  how  and 

when  taken  away,  43.  per  tot,  pag. 

AOegiance. 

How  such  oath  first  began,  and  where,  and  whento 

be  taken,  68.  b.  f  73.  b. 
How  it  difiereth  from  the  oath  of  fealty,  68.  b. 

AUodiufn^  Allodiariu 
Quictetftti,  i.b.  ^a. 

Alnetutn. 

What,  4.  t>. 

What  passes  by  this  name,  Und. 

Amerciament.    See  Pardon. 

Amerciament  what,  and  whence  so  called,  196.  b. 

How  it  di£fefeth  from  a  fine,  137.  a.  Vide  tit. 
Fines. 

The  causes  of  amerciaments  in  actions  real  a^id 
personal,  126.  b.  137.  a. 

Where  an  amerciament  shall  be  due  for  the  abate- 
ment of  a  writ,  and  where  not,  1 37.  a. 

How  an  amerciament  anciently  was  called,  137.  a. 

Where  in  debt  for  an  amerciament  the  defend^t 
shall  wage  his  law,  and  where  not,  395.  a. 

Where  issues  and  amerciaments  shall  be  levied  upon 
the  lands  which  the  jurors  or  parties  non  suit 
had  at  the  time  of  the  panoel  returned,  or  finduig 
*     of  pledges,'  and  where  not,  1 03.  b. 

Who  shall  beameroed  and  who  not,  137.  a. 

By  whom  it  ought  to  be  affeered,  I36.  b« 

ao  capiatur  lies  for  one,  136.  b. 

When  land  is  liable  for  It,  103.  b. 

Ancestor. 


The  derivation  of  the  word,  78.  b. 
How  it  differeth  from  predecessor,  i 


Amiiiitj.     See  Grant,  Parson,  Rent, 
Reseryation. 

The  description  of  an  annuity,  1 44.  b. 
Where  the  heir  of  the  grantor  shall  not  be  charged 
in  an  annui^  without  naming,  144.  b. 

ea  Where 


(la»riH) 
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Where  tbe  lieir  of  the  grsatee  and  his  aBSignee  may 

have  a  writ  of  asmuity,  144-  b. 
Where  and  for  what  rent  a  writ  of  annuity  helh 

agaioit  the  grantor,  and  where  and  for  wliat  not, 

144.  b. 
Where  it  lieth  not  for  a  rent  reserved  by  indenture 

upon  a  feoffment  in  fee,  144.  a. 
Where  two  joining  in  a  grant  of  an  annuity,  the 

grantee  may  have  two  several  writs,  and  where 

hut  one,  144.  b. 
Where  it  lieth  not  against  an  hdr  by  prescription, 

169.  a. 
How  created,  144.  b.  per  tot,  147.  a.  146.  par  tut. 
Annuity,  pro  cimfi/io,  &c.  where  grantable  over,  and 

where  not,  144.  a. 
What  shall  be  said  a  sufficient  act  to  determine  the 

election  of  the  grantee  of  a  rent-charge  to  make 

it  an  annuity  or  a  rent,  and  what  not,  144.  b. 

145.  a.  b. 
Where  the  rentHrharge  being  determined,  the  gnntce 

notwithstanding  shall  have  an  annuity,  and  where 

not,  148.  a.  150.  a.  349-  «•  .       ,.  ,1 

Where  the  cause  of  the  grant  of  an  annuity  shall 

amount  to  a  condition,  and  the  one  ceasing,  the 

other  shall  determine,  {104.  a. 
Annuity  granted  in  Feb,  payable  at  Mich,  and  the 

Awnunciation,  shall  be  construed  to  he  at  the  An- 

ftttfirtation  and  Mich,  917.  b. 
Where,  in  a  writ  of  annuity,  the  annuity  deter- 

mineth  hanging  the  writ»  the  arrearages  are 

become  irrecoverable,  985; « 
A  release  of  actions  real  or  personal,  a  good  bar  in 

an  annuity,  ibid, 
Wliere  the  annuity  is  not  airear,  s  release  of  all 

actions  is  no  bar,  19a.  b. 

Appeal.    See  Abettors,  Outlawry^ 

Release. 

The  description  and  derivation  of  an  appeal,  123.  b. 
s87.b. 

The  several  sorts  of  appeals,  287^  b. 

What  shall  be  said  a  good  plea  in  bar  of  an  ap- 
peal of  murder  or  felony,  and  what  not,  987.  b. 
a88.  a. 

Where  the  wife  shall  have  an  appeal  of  the  death 
of  her  husband,  and  where  not,  33.  b. 

Where  the  wife  shall  have  an  appeal,  and  yet  shall 
not  he  endowed^  et  i  amverto,  ibid. 

Where  the  heir  shall  have  an  appeal  of  the  death  of 
his  ancestor,  where  the  party  by  whom  he  oon- 
veyeth  his  discent  could  not  by  possibility,  14*  a* 
a6.b. 

Within  what  time  it  ought  to  be  brought,  S54.  b. 

Where  iA  an  appeal  the  parties  ought  to  maintain 
the  combat  in  proper  persoiif  otherwise  in  a  writ 
of  right,  S94.  b. 

When  to  be  brought  before  the  constable  and  mar- 
shal, 74. 


Appendant,  what,  and  why  so  called,  i«i.  b. 
The  difference  between  appendants  and  appurte- 
nants, lai.b.  J     u  * 
What  things  may  be  appendant  to  other»  and  what 

not,49.a.  lai,  laa.b. 
Where  an  advowson  at  one  torn  may  be  appendanr, 

and  at  another  in  gross,  lafl.  a. 
Where  a  remitter  to  the  prindpal  shall  be  a  re- 
mitter to  the  appendant,  notwithstanding  sevc 
ranee  by  the  discontinuee  349-  b.  2^Z-  b. 
Where  a  remitter  shall  not  be  to  a  thing  appen- 
dant before  recontinuance  of  the  principal,  349«  b. 
How  they  pass,  56.  lai.  b.  30&.  b. 
Where  a  thing  being  totally  disappendant,  may  be 
appendant  agam  by  a  grant  in  as  ample  manner, 

lai.  b.  . ,  1. 

What  properly  sud  to  be  an  incident,  15.  b. 
The  several  sorts  of  incidents,  93.  a. 
What  services  incident  to  other,  69.  a. 
Rent  and  services  incident  to  the  reversion,  and 

shall  pass  by  grant  of  reversion,  but  not  i  amverto, 

151.  b.  15a-  «t  3I7-  »•  3«4-  *•  ^    , 
Incidents  to  the  blood  not  forfeitable  or  transfer- 
able over,  99.  a. 

Apportion^  Apportionment  StfeDamages, 
Extmguishment,  Rent,  Revocation, 
Warranty. 

What  and  whence  derived,  1 47-  b- 

Where  part  of  the  land  out  of  which,  &c.  coming  to 

hands  of  a  grantee  of  a  rent-charge,  the  rent 

shall  be  apportioned,  and  where  not,.  147.  b. 

I49»ba  150*  a. 
Where  a  rent-charge  may  be  apportioned  by  the 

act  of  the  party,  and  where  not,  148,  a.  149.  b. 

150.  a. 
Where  by  the  eviction  of  part  of  the  land,  the  rent 
issuing  thereout  shall  be  apportioned,  and  where 

not,  148.  b*  .  /.  u   I    J 

Where  by  purchase  or  surrender  of  part  of  the  land, 
or  alienation  of  part  of  the  reversion,  a  rent- 
service  shall  be  apportioned,  148.  a.  ^ 
Where  a  rent-charge  shall  be  apportioned,  albeit 
the  grantee  daimeth  part  of  the  land  out  of 
which,  &c  under  the  grantor,  and  where  not, 

148.  h* 
Where  a  condition  may  be  apportioned,  and  where 

iiot,si5.a. 

Where  notwithstanding  a  discent  of  part  of  the 
land  to  a  commoner,  the  entire  common  shall  re- 
main, and  where  it  shall  be  apportioned,  149.  a. 

By  purehase  of  part  of  the  tenancy  by  the  lord, 
what  services  shall  be  apportioned,  and  what  not, 

149.  a.  b. 


Approbation 


Quid,  895.  b. 


Appeicance.    SeeDduilt.  Appropriation. 

Appellant,  who,  1«3.  b.  287.  b.  TrtieretheapproDriation  ofachureh  to.honseof 


rhere  the  appropriation  of 
religlan  shall  be  mortmain. 


304. 


Appendant  Parcel,  Incident  See  Acquit- 
tal, Distress,  Fealty,  Grants,  Manor, 

Prerogative. 


Appurtenant.    See  Appendant 
What,  lai. 


Arcbdeaooiiriet. 


\ 
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AT 
Archdeaconri^. 

How  diYided^  |^  a. 

t 

Argumenl. 

Tlie  aevcnl  lorts  of  srguoKnU,  and  what  shall  be 
•aid  a  good  arguoieDt  of  proof  in  taw,  1 1.  a.  b. 

Anns  and  Armory. 

The  cymne  of  diioeoC  of  aniis»  and  how  it  dUFereth 

ffMD  other  inheritanoet,  97.  a.  140.  b. 
The  arma  of  EnglaHd  and  F^ranee,  when  6nt  united* 

When  the  kingi  oiEnglamd  began  first  to  seal  their 
diarters  wiUia  teal  of  arms,  7.  a. 


AT 


Arraignment. 

The  signification  and  derivation  of  the  word,  156.  a. 

969.  b. 
To  arraign  an  assise,  what,  Qnd. 
Arrug^inient  of  a  prisoner,  what,  363.  a. 

Array.  iS^  Challenge. 

The  signification  and  derivation  of  the  word,  156.  a. 

Arrearages.  iSee  Acquittance*  Acceptance, 
Avowry,  Annuity,  Siat*  3a  H.  8.  c.  37. 

Where  an  acquittance  for  rent  due  the  last  day, 
shaU  be  a  discbarge  of  all  the  arrearages  incurred 
befiwe,  936.  a. 

Assets. 

What  shall  be  said  assets  m  the  hands  of  an  etecu- 
-     tor  or  administrator,  and  what  not,  41.  b.  1 13.  a. 

117.  a.  194.  a.  936.  a. 
What  shall  be  said  sufficient  assets  to  make  a  lueal 

wairantjr  a  bar  to  au  estate-tail,  and  what  not, 

374- b. 
Where  a  rent  extinct  shall  be  said  assets,  374.  b. 
Where  an  advowson  shall  be  assets,  and  how  valued. 


A  sdgniofy  of  homage  or  fealty,  or  in  frankalmoign, 

no  assets,  374.  b. 
Where  there  may  be  assets  in  law,  and  where  not, 

«i6.  a. 

Assignment,  Assigns.  See  Annuity, 
Dower,  Executor,  Stat.  33  H.  8.  c.  34. 
Warranty. 

The  derivation  of  the  word,  8.  b. 

The  sevenJ  lorts  of  assigns,  ibid. 

Where  an  assignee  shall  take  an  advantage  of  a 
condition,  and  where  not,  {114.  b.  215.  a.  b. 

Where  an  assignee  shall  take  advantage  of  a  cove- 
nant real,  without  being  named  in  the  deed  ; 
otherwise  of  a  warranty,  384.  b.  385.  a. 

Assise.    &e  Disseisor,  Stat,  s  R,  a.  c.  10. 

Attornment. 

The  derivation  and  proper  signification  of  the  word, 

•53.  *>• 

The  several  acceptations  in  law  of  the  word  assise, 
1^.  b.  155.  a.  b.  159.  b. 


The  several  sorts  of  writs  of  assises,  and  why  lo 

called,  155.  a.  15^.  a.  b. 
Assise  of  novel  disseisin,  and  whence  so  caDed,  153.  b. 
Where  an  assise  in  confirm  caaniatus  lay  at  the  com- 
.    mon  law,  and  where  at  this  day,  154.  a.    Fids 

SUKL  ft  A.  ft.  e.  10. 
What  shall  be  said,  a  good  plea  In  bar  of  an  assise, 
.    and  what  not,  aaS.  b.  sag.  a.  285.  a.  b. 
Where  the  oonusee  of  a  revfenion  by  fine  upon  a 

lease  for  years  being  dissei»ed,  shall  have  an  assise 

before  attornment,  3*0.  a. 
Assise  of  novel  disseisin  lies  against  the  coadjutors, 

as  well  as  against  the  tenant,  180.  b. 

Attainder.    See  Felony,  Treason. 

Attainder,  ^^lii^  ft94.  b.  390.  b. 

The  several  sorts  of  attainders,  390.  b. 

The  several  writs  of  escheat  upon  attainders,  390.  b. 

How  it  differs  from  conviction,  390.  b. 

Attainder  commences  by  the  pronouncing  the  judg- 

nMnt,  390.  b. 
Where  a  man  may  be  attainted  after  his  death, 

399- b- 
By  discent  of  the  crown  upon  a  person  attainted,  the 

attainder  eo  uutatitevoid,  a6.  a. 
Tlie  difference  Ixstween  a  person  attainted  and  oob- 

victed,39o.  b.391.  a. 
What  a  felon  forfeits  by  conviction  before  attainder, 

391.  a. 
Judgment  to  pemefort  et  dure  upon  refusal  to  answer 

according  to  law,  or  saying  nothing,  no  attunder, 

39>-*. 
Where  the  defendant  in  any  appeal  wagins  battel 

is  slain,  he  shall  have  judgment  to  be  hanged,. 

390.  b. 

Where  attainder  in  the  admirals  court  (by  pro- 
ceeding according  to  the  civil  law)  for  piracy, 
murder,  &c  upon  the  sea  shall  work  no  corruption 
of  (blood,  or  forfeiture  of  lands;  otherwise  of  an 
attainder  before  commissioners  by  the  statute 
a8  H.  8.  *  Vide  Sua,  ft8  H.  8.  cap,  15. 

Attainder  of  heresy,  or  in  aprcaiiNiire,  no  corruption 

.    ofblood,  39i.a.8.  a. 

In  what  manner  and  degree  the  blood  is  said  to  be 
corrupted  by  attainder,  391.  b* 

Where  •  person  attainted  hath  issoe,  and  after  par- 
don hath  issue,  the  youngest  is  not  inheritable 
during  the  life  of  the  eldest,  or  his  issues,  8.  a. 
39ft,  a. 

Where  the  sons  of  a  person  attainted,  bom  before 
the  attainder,  shall  inherit  each  to  other  |  iecut 
of  sons  bom  before  the  attainder,  8.  a. 

Attainder  of  treason  or  felony  disables  one  fioio 
bringing  any  action,  130.  a. 

'  disables  one  from  being  heir,  8.  a.  per  tet, 

■    how  it  affects  the  blood,  and  how  it  maT 
be  restored,  8.  a.  per  tot. 

What  tenant  in  tail  forfdu  by  attainder  of  febn^ 
or  treason,  39ft.  b. 

Attaint.    See  Conusance,  Release> 
Stat.  S3  H.  8.  c.  3. 

Tlie  derivation  of  the  word,  394.  b. 
Where  such  writ  Ueth,  Urid, 
The  judgment  in  attaint,  994.  h. 
No  supersedfM  grantable  upon  an  attaint,  297.  b. 
A  release  of  all  actions,  a  good  bar  in  atlamt,  289. 
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'  Ko  AttsiDt  lieth  upon  ■  Tefdict  in  waste,  <[uakjki, 

or  other  inqnest  of  office,  355,  b. 
Where  it  lieth  upon  a  verdict  ita  an  assise,  355.  h. 
Where  an  attaint  lieth  upon  a  Terdict,  where  the 

witnesses  are  joined  to  the  inquest  for  trial  of  the 

deed,  and  Where  not,  6.  b. 

■ 

Attorney.    See  Livery,  Wager  of  Law. 

The  ttgnification  of  the  word,  51 .  b. 
The  several  kinds  of  attorneys,  ibid. 
What  persons  may  be  attomej^s  in  the  King's  court, 

and  whatnot,  ia8.  a. 
The  difference  between  an  attorney  and  a  reqmuaUs 

in  ancient  times,  is8.  a. 
Where  an  idiot  or  lunatic  ought  to  sue  in  person, 

and  not  by  attorney,  135.  b. 
Where  liveiy  of  seisin  by  an  attorney  shall  be  good, 

and  when  one  acts  merely  as  such,  he  cannot 

thereby  prejudice  his  own  interest,  53.  a. 

Attornment.  5^Alien,  Condition,  Infant, 
Notice,  Prerogative,  Pleading,  Quid 
Juris  clamat,  Per  qute  Serviiia. 

The  definition  of  an  attornment,  309.  a. 

The  division  of  attornments,  309.  a. 

Attornment,  why  requisite,  tUd. 

What  act  or  words  shall  amount  to  an  attornment, 

310.  a. 
Where  it  oaght  to  be  in  the  life  of  the  parties,  and 

where  it  shall  be  good  to  the  heir,  309.  a.  b. 

315*  •• 

In  what  conveyances  requisite  upon  passing  •  re- 
version, &c.  at  this  day,  and  in  what  not,  309.  b. 

314.  b.  3SI.  b. 
Where  the  mesne  grants  over  his  mesnalty,  and  the 

Jord  panunoont  releases  to  the  tenant,  attornment 

by  the  tenant  after  shall  be  sufficient  to  pass  the 

rent  seek  by  surplusace*  309.  b. 
Where  after  a  gpaat  of  the  reversbn  of  two  acres, 

the  lessor  levies  a  fine  of  one,  an  attornment 

after  to  the   grantee  shall  pass  tlie  other  aore, 

309*  b. 
Where  an  attornment  fiir  part  of  the  rent  shall  be 

good  fur  the  whole,  369.  b.  314.  a.  b.     • 
Where  an  attornment  to  one  jointenant  shall  be 

good  to  both,  and  one  dying,  an  attornment  to 

the  survivor  good,  310.  a. 
Attortiment  to  him  in  the  remaiikler  after  the  death 

of  grantee  for  life,  void,  31 0.  a. 
Wheie  an  assent  in  the  absence  of  the  grantee  shall 

be  a  sufficient  attornment^  310.  a. 
Where  two  grants  are  made  of  the  same  thmg,  an 

attornment  of  the  second  shall  be  a  frustration  o( 

the  first,  310.  a. 
Where  the  enlargement  or  alteration  of  the  particular 

estate,  after  grant  of  the  reversion,  shall  be  a 

countermand  of  the  attornment,  310.  a. 
Where  a  feme  grants  a  reversion,  the  taking  of  a 

husband  shall  be  a  countermand  of  the  attominentf 

310.  b. 
To  what  purposes  an  attornment  shall  have  relation 

to  the  first  grant,  and  to  what  not,  310.  b. 
Where  a  reversion  is  granted  to  a  man  and  a  feme, 

by  an  attornment  to  them  after  marriage,  they 

have  no  moieties,  319.  a. 
Where  the  intermarriage  of  a  feme  grantor  with 

the  grantee  shaU  be  a  good  attornment  in  law, 

310.  a. 


Where  an  attornment  to  ocsltty  fue  «im  shall  vest 
the  reversion  in  the  grantee,  310.  a. 

Where  an  attornment  to  the  grantee  for  life  of  a 
reversion  shall  be  good  to  all  in  th^  remainder, 
310.  a. 

Where  a  reversion  is  granted  for  life,  and  after  to 
the  same  grantee  for  years,  an  attornment  to  both 
grants  void,  310.  b. 

Where  a  seigniory  is  granted  to  a  bishop  and  his 
heirs,  and  after  to  him  and  hb  successors,  attorn- 
ment to  both  srants  void,  310.  b. 

Where  a  reversion  is  granted  of  Blaek  Acre,  or 
White  Aare,  an  attornment  to  the  grant  aball  vest 
the  estate  in  the  grantee  upon  his  election, 
310.  b. 

Where  upon  the  feoffinent  of  a  manor  nothing  of 
the  services  pass  until  attornment  of  the  free 
tenants,  110.  b# 

Where  In  pleading  such  a  feoffment  the  attornment 
of  the  tenants  need  not  be  alleged,  310.  b. 

Where  the  tenant  attoins  to  a  lease  for  years  of  the 
manor,  the  attornment  alter  of  the  lessee  shall  be 
sufficient  to  pass  the  reveruon,  311.  a. 

Where  to  the  grant  of.  a  seigniory,  &c.  ^  attorn- 
ment only  of  the  immediate  tenant  in  privity 
requisite,  311*  a.  b^  319.  a.  b.  313.  b. 

Where  to  the  grant  of  a  rent-diarge  or  seek,  the 
attornment  only  of  the  tenant  of  the  freehold  re- 
quisite, 31 1.  b.  per  tot*pag. 

Where  sudi  rent  b  granted  for  life,  and  the  tenant 
attorns,  the  attornment  after  of  the  grantee  shall 
be  sufficient  to  pass  the  reversion,  31 1.  b. 

Where  upon  grant  of  such  rent  issuing  ^nt  of  the 
reversion,  the  attornment  only  of  l{im  in  the 
reversion  requbite,  311.  b. 

Where,  and  to  what  kind  of  uiheritances  granted, 
attornment  is  requiste,  and  where,  and  to  what  ' 
not,  319.  a. 

Where  an  attornment  to  the  grantee  for  Uii?  of  a 
seigniory  shall  be  good  to  lum  in  the  remainder 
to  distrain,  and  where  not,  319.  b.  390.  b. 

Where  the  acceptance  of  a  grant  of  the  seigniory 
by  the  baron  seised  of  tenancy  in  the  richt  of  his 
wife,  shall  be  a  good  attornment  to  bmd  the  wifie 
after  coverture,  319.  b. 

Where  a  seignioiy  b  granted  to  the  tenant  and  a 
stnuiffer,  the  acceptance  of  the  tenant  sliaU  bo 
a  sufficient  attornment  to  extinct  hb  moiety,  and 
vest  the  other  in  the  grantee,  3 1 3.  a. 

Where  the  acceptance  of  a  orantof  the  seifiuofy 
to  the  wife  by  the  husband  being  tenant,  shall  be  a 
good  attornment,  313.  a. 

Where  the  acceptance  of  a  grant  of  the  seigniory 
by  a  lessee  for  life  of  the  tenancy  sliall  be  a  good 
attornment  to  vest  the  seigniory  in  himself, 
313.  a.  b.  ■ 

Where,  in  a  9chrt  fadu  upon  it  fine,  judgment  to 
recover  part  of  the  services  shall  be  a  good  at- 
tornment in  law,  for  the  whole,  314.  b. 

Attornment  by  one  jointenant  good  for  all,  314.  a. 

319-  •• 
Where  a  man  deaf  and  dumb  may  attorn:  secia  of 

a  non  compct  meatts,  315.  a. 

Where  upon  grant  of  reversion,  tenant  by  statnte 

merchant,  &c.  or  ezecutora  having  the  land  till 

the  debts  be  paid,  shall  be  compeUcd  to  attom, 

316*  b. 
Where  tenants  in  dower,  or  by  the  courtesy,  after 
assignment  of  their  estates  shall   attorn,   and 
wliere  the  attomment  of  the  assignee  shall  be 
sufficient,  316.  a. 

Wherv 


COMMENTARY   V 

AU 

'When  tlM  .attonmeat  tti  an  ataiinee  oC  tlie  ptr- 
ticolar  estste  apon  condition  shiul  be  sufficient  to 
IpsM  tiM  iev«nRm»  916.  •. 

Where  ao  attocomfliidt  by  teoHit  in  tail  iImU  be 
good,  and  wlwfe  be  shall  be  oonpdled  to  aiton, 
and  where  not,  316.  a.  b. 

WhttD  the  attornment  of  lesne  lor  yeart»  or  bim 
in  the  remainder  lor  tife  cspeatant^  ahail  be 
Mffirimt  to  pan  the  revenion  in  iot,  $i6.  b. 

Wbere  the  acceptance  of  a  leasee  lor  life  of  a  con- 
lirwMHinn  of  Us  estate,  the  fwaainder  over,  shall 
be  a  good  aftCortiniaot  to  vest  the  renMiiiider, 
317.  a. 

Where  hj  the  release  of  one  jfuntteent  to  his  com- 
paniom  he  shall  distrain  for  the  wholes  and  have 
an  action  of  -waste  against  tlie  kssee  without  at- 
tornment, 318.  a. 

Whoe  the  re-entrr  of  the  lessee  upon  the  feoffee 
of  his  lessor  shaU  be  a  good  attonment  to  settle 
the  reTeision  In  the  feofee,  316.  h. 

Whether  the  recovery  in  an  assise  by  the  lessee  for 
life  against  soch  feoffee  shall  be  an  attomnent, 

fi«re,  919-  •. 
Where  a  rerernon  is  granted  for  life  upon  a  lease 

for  life,  and  the  iMsee  attorns,  and  the  lessor 

disseises  the  lessee,  and  make  a  feoffinent,  the 

fwgresa  of  the  lessee  sball  be  no  attornment  of  the 

grantee  for  life,  319.  a. 
Where  a  seig^oiy  or  teversioo  is  granted  by  fine, 

what  adTaatages  the  counsee  wmf  take  Wore 

attornment,  and  what  not,  319.  b.  3*0.  a.  and  b. 

per  tat.  peg. 
Where  by  a  general  attornment,  without  any  saving, 

the  tenant  for  life  shall  lose  his  privilege,  aiui 

where  not,  320.  a.  b. 
Where  one  that  claimeth  under  a  conusee  by  fine 

may  distrain  or  maintain  any  action,  albeit  no 

acionuBcat  made  to  the  eonusee  or  him  that 

hath  his  estate,  and  where  not,  309.  b.  391.  a. 

and  b.  per  iet,  pag. 
Where  the  devisee  of  a  reversion  may  distndn  or 

have  any  action  without  attornment,  3M.  a.  b. 
Where  an  attornment  upon  ooodition  shall  be  good, 

and  where  not,  374.  b. 

taken  away  by  4  &  5  Amtm,  40a.  a. 


Qjuerela.     See  Executor,  Releasci 

Where  for  omtler  of  discham  happening  since  the 
jndgnent,  the  party  shall  have  an  oiidtta  querela 
before  execution,  990.  b. 

A  release  of  all  actions  personal, -a  good  bar  in  an 
audita  fuerela,  989.  a. 

Averment.    See  Pleadiogs* 


t,  what,  3O9.  b. 

The  several  kinds  of  averments,  369.  b. 

What  pleas  oug^t  to  be  evened,  and  what  not, 
Mi.  303.  a. 

Where  in  a  precipe  the  tenant  pleads  non-tenure, 
or  ^sefadms,  the  demandant  notwithstanding 
nay  aver  him  tenant,  and  where  not,  36a.  b. 

Aumom* 

What  mimoH€  l^«97<  «• 
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Avowry.    See .  Acceptance,  Aid,  Stai. 
ai  i/.  8.  c.  19/  3a  H.  8..C.  37. 

The  several  forma  and  Unds  of  avowries  for  tents 
and  services,  396.  a.  b. 

Where  the  lord  shall  be  compelled  to  avow  upon 
the  feoffee  or  grantee  of  lus  tenant,  and  wheie 
not,  369.  b.  331.  a. 

Notice  to  the  lord  to  change  his  avowry  not  suf- 
ficient without  tender  of  his  arrearages,  969.  b. 

Where  the  lord  by  hb  avowry  upon  the  feoffee  of 
his  tenant  shall  lose  the  arrearages  incurred  in 
the  time  of  the  feoffor,  and  where  not,  969.  b. 

Where  the  tenant  being  disseised  shall  compel  the 
lord  to  avow  upon  him,  and  where  not,  968. 
a.  b. 

Where  the  avowry  of  the  donor  upon  his  own  do- 
nee in  tail  shall  be  aood  notwithstanding  a  dis- 
continuance, 77.  a.  9^.  a. 

Where  the  donor  in  tail,  having  but  one  reversion, 
shall  make  two  several  avowries  upon  his  donee, 
93.  a. 

Where  the  lord  at  this  day  may  avow  upon  the 
lands  and  tenements  holden  widiout  naming  any 
person  in  certain,  969.  b. 

Authority.     See  Apportionment.  * 

Where  the  performanee  of  the  snbstsnca  shall  be 
a  good  pursuit  of  an  authority,  and  where  it 
ought  to  be  strictly  pursued,  49.  b.  59.  a.  b. 
303.  b. 

Where  by  the  execution  of  the  authority  of  another 
concerning  lands,  a  roan  shall  prejudice  his  own 
interest,  and  where  not,  59.  a. 

Where  a  man  may  do  less  than  his  authority  war- 
rants, and  where  not,  59.  a.  b.  958.  a.  959.  a. 

Where  the  death  of  the  party  shall  be  a  counter- 
mand ot  his  license  and  authority,  and  where 
not,  59.  b. 

Where  an  authority  shaH  survive,  and  where  not, 
181.  b. 

Where  an  authority  is  given  to  three  or  four  jolntlv 
or  severally,  the  act  done  by  two  shall  be  good» 
and  where  not,  181.  h. 

Where  a  man  doing  more  than  his  authority  war- 
rants, it  shall  be  good  for  all;  and  where  good 
for  that  which  is  warranted,  and  void  for  tha 
rest,  9(1^.  a. 

Ajrel. 
Where  a  writ  of  ayel  He^,  lito.  a; 

BaU. 

Whence  derived,  61.  b. 
How  they  are  bound,  9^.  b. 

Bailiff.     See  Accompt,  Sociu^,  Stot» 
Magna  ChaHa,  cap.  so. 

The  signification  and  derivation  of  the  woid,  61.  b. 

168.  b.  179.  a. 
Theofficeanddatvofabmliff,69.a.  168.  b. 
Where  and  for  what  thin^  a  bailiff  chargeable  In 

an  accompt,  179.  a.  89. 
Bailiff  shall  not  be  charged  as  recetvcri  179.  a. 

e4  Bailment. 
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Bailineiit 


BA 


Where  the  UOeo  shall  utiafy  for  the  goods  sirien 
or  olherwise  fluflcarried,  and  where  ooC,  89.  a. 

Badk. 

Thesig^iificatioDoflt,  71.  b. 
The  antiqiiUj  of  the  court  of  common  bonk^tfiML 
The  st^le  of  the  courts  of  the  king's  bench,  and 
GommoB  pleas,  71 .  b. 

Bar*    See  Pleadings. 

The  Mgnification  of  the  word,  37s.  a. 

Bargain  and  Sale.     See  Attcnrnmenty 
Reservation. 

What  estate  the  bargamor  shall  be  said  to  have  in 

him  before  enrolment,  147.  b. 
To  what  purposes  a  bamin  and  sale  after  enrolment 

shall  relate  to  the  first  delivery,  and  what  not, 

147.  b.  186.  a. 
t^hcre  the  bargainee  of  a  seimiory  or  reversion 

shall  distrain,  or  have  an  action  of  waste  before 

attornment,  309.  b.  331.  b. 

Baron  and  Barony.    See  Bishop^ 
Challenge. 

How  barons  anciently  were  createdi  and  how  at 

this  day,  9.  b.  i6.b. 
The  first  creation  of  a  baron  by  a  patent,  9.  b. 
The  estate  and  livelihood  of  a  baron,  69.  a,  83.  b. 
The  relief  of  a  baron,  6g,  b.  93.  b. 
Where  a  roan  called  by  writ  dieth  before  he  sits  in 

parliament,  no  baron,  i6.  b. 
The  form  of  such  writ,  ilnd. 
Issue  of  baron,  &c.  or  no  baron,  how  triable,  16.  b* 
What  monasteries  and  bishoprics  in  Enghind  were 

and  are  held  by  barony,  79.  a. 
Where  a  barony  may  be  entailed,  ao.  b. 

Baron  and  Feme.  Se^  Coverture^  Fme, 
Jointenants,  Marriage> ,  Partition,  Re« 
mitter,  Resceit,  Stai,  3a  //.  8.  c.  37. 
Waste,  Wager  of  Law. 

To  what  purposes  baron  and  feme  are  said  to  be  one 

person  in  law,  1  is.  a.  187.  b. 
What  tbuigs  of  the  wife  are  given  to  the  husband 

by  the  marriage,  and  what  not»  119.  170.  300. 

351.  a,  per  tot,pag.  and  b. 
Where  the  husband  shall  have  the  chattels  real  of 

his  wife,  and  where  not,  4$.  b.  185.  b.  999.  b. 

300.  a.  351.  a. 
What  act  of  the  husband  shall  be  a  disposition  or 

alteration  of  the  term  of  his  wife,  and  what  not, 

46,  b.  351.  a. 
Where  upon  aa  execution  acainst  the  husband  the 

sheriff  shall  sell  the  term  of  the  wife,  351 .  a. 
Where  the  cfaarffe  of  the  husband  upon  the  chattel 

of  the  wife  shall  not  bind  the  wife  survivms. 

ibid.  ^^ 

Where  the  husband  survivmg  shall  have  the  chattels 

of  his  wife  oonsistmg  in  action,  and  where  not, 

351.  a.  b. 
Where  the  wife  and  her  heirs  shall  be  bound  by 


bei^s  and  her  'hnabaad's  feaie,  ud  where  nrt' 

What,  and  how  the  husband  may  eamvcj  to  hb 

wife,  1  IS.  b.  I3t.  b.  133.  par  teC.  fog.  •97. 
What,  and  how  the  wife  wmj  oonvey  to  her  fans- 

baml,  1  ift.  a.  and  b. 
What  act,  and  when  the  wife  may  do  with  her 

hatband,  13a.  b.  35s.  353.  a. 
When  the  feine  may  vooch  the  husband,  390.  a* 
The  acts  of  the  husband  and  wife  shall  be  aooounted 

his,  35s.  b.  356.  a.  b.  357.  a. 
By  what  means  the  husband  in  his  life  may  pass 

an  estate  in  famds  to  the  wife,  and  by  what  not, 

lis.  a. 
Where  a  sale  of  hmds  by  the  wife  to  the  husband 

shall  be  good,  and  where  not,  1  is.  a.  187.  b. 
Where  a  protection  cast  iar  the  husband  shall  be 

good  also  for  the  wife,  130.  b. 
Where  the  husband  may  be  an  attorney  to  deliver 

seisin  to  bis  wife,  5s.  a.  187.  b. 
Where  the  grant  of  acquittal  to  the  husband  and 

his  heir  £all  extend  to  the  wife  after  his  death. 

S4i.a. 
Where  the  laches  of  the  husband  shall  prejudice  his 

wife,  and  where  not,  S46.  a.  b. 
Where  by  attainder  of  the  wife  the  lord  by  escheat 

shall  oust  the  husband  before  issue,  351  •  >• 
What  estate  the  king  gameth  by  attainder  of  the 

husband  during  coverture,  tMd. 
Where  a  devise  by  the  husband  to  the  wife  shall  be 

good,  but  not  e  coHtra,  1  is.  a.  b. 

Barretor.    See  Warranty* 

The  derivation  of  the  word,  368.  b. 
The  description  of  a  barretor,  368.  a. 

Bastardy.     See  A^,  Mortdancestor, 

Partition. 

The  etymoh)gy  of  the  word  (Bastard)  843.  b. 

S44.a. 
The  several  kinds  of  bastards,  S44«  a. 

Bastard,  of  what  esteem  hi  law,  3.  b.  IS3. 

By  what  names  he  may  purchase  lands*  and  what 
not,3.b. 

Bastard,  no  child  withm  the  statute  of  SS  and  34 
H,  8.  of  wills,  78.  a.  IS3.  b. 

No  consideration  to  raise  an  use,  1  S3,  a. 

A  bastard  brother,  &c  no  principal  challenge, 
157.  a. 

Issue  bom  after  nine  months  or  forty  weeks  of  the 
husband's  decease,  a  bastard,  1  S3,  b. 

Where  the  issue  born  within  marriage  shall  be  re- 
puted a  bastard,  and  where  not,  S44«  a.  40.  a. 

How  to  be  tried,  74.  a. 

In  what  law,  and  to  what  purposes,  a  bastard'-cigna 
is  esteemed  a  mutier,^^^  a. 

Where  the  dying  seised  of  the  bastard-eigpe  with- 
out interruption  shall  bar  the  right  of  the  muKer, 
S43.  b.  S44.a.  b. 

Where  such  dying  seised  without  a  deseent  shall  be 
no  bar,  S44.a. 

What  seism  by  the  bastard  during  life  shall  be  suf. 
ficient  to  bar  the  wtulier,  and  wut  not,  i&  a. 

Where  an  entry  by  the  butiurd,  and  a  disoeat  after 
the  death  of  the  mnlier,  hk  wife  being  prioement 
enseJnt,  shall  bar  the  son  bom  after,  S44.  a. 

Where  the  bastard  dies,  his  wife  cNffMl»  the  eatry 

of 
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WbcM  tlia  daoent  to  the  bmie  of  tlw  iMftud  belbra 

entrj  shaO  bar  the  mutitr,  044.  a. 
Where  mch  dying  adaed  of  the  bastard  ihall  bar  an 

iafiuit  or  feme  covert  miUwr,  ibid. 
Where  each  diaoent  of  tenrioet*  rents,  rerersioo,  &€• 

aliall  Imt  tlie  ewlier,  944.  a. 
Where  such  diaoent- shall  buid  the  tmJkr  notwith- 

standiDg  tlie  wile  of  tlie  bastard  ht  endowed* 

•44- «. 
Where  soch  descent  upon  the  profession  of  the 

iMstard  in  religioD  shsU  be  a  like  1>ar,  S44.  a. 

S4B.  b. 
Where  the  coUatend  bdr  shall  as  well  l>e  bomd  by 

soch  descent  as  the  wrndier,  344.  a. 
Where  two  daughters,  a  bastard  and  muSer,  enter 

geoerallj,  upon  thedeath  of  the  bastard,  her  issue 

shall  inherit  a  moietv,  344.  a.  368.  a. 
Where  the  entry  and  dying  seised  of  the  son  of  the 

bastard  shall  bar  the  muHer,  344.  b. 
The  entry  of  what  persons  shall  avoid  the  estate  of 

the  iMstard,  and  of  what  not,  345.  a. 
Where  the  agreement  of  the  muUer  to  the  entry  of 

a  stranger  shall  be  a  good  claim  to  avoid  the 

estate  of  the  bastard,  345.  a. 
What  act  shall  be  said  an  mterruption  of  the  pos- 
session of  the  bastard,  and  what  not,  345.  b. 
Where  the  bastard  after  his  entry  shall  be  vouched 

onl J  by  reason  of  the  warranty  of  his  ancestor, 

376.  b. 

Bedell. 

The  derivation  of  the  word;  335.  b. 
The  oath  and  office  of  bedell,  Und, 

Scncrth* 
The  signiBcatioQ  of  it,  86.  a. 

Berconca  and  Beremk. 

The  meaning  of  the  words,  116.  a. 

Berjuarium  seu  Bercaria. 
The  meaning  of  those  words,  5.  b. 

Buhop.    See  Aid,  Confirmation, 
Corporation,  Ordinary. 

How  all  the  bishoprics  in  EiuUmd  and  Wales  are 
of  the  king's  foundation  and  patronage,  and  held 
by  barony,  97.  a,  134.  a.  344.  a. 

The  number  of  them,  and  which  are  of  ancient  con* 
tinuance,  and  whic^  of  later  foundation,  94.  a. 

How  anciently  they  were  donative,  and  by  what 
means  they  became  elective,  134.  a.  344.  a. 

Wlio  may  write  to  the  bishop  to  certify  bastardy, 
mnlierty,  &c.  and  who  not,  134.  a. 

Where,  and  as  to  what  acts,  the  privation  or  trans- 
lation of  a  bishop  shall  amount  to  a  death,  and 
where  and  as  to  what  not,  339.  a. 

Wlien  lie  did  or  did  not  pay'refief,  70.  b. 

Blood.   See  Attainder,  Heir,  Inheritance. 

The  several  bloods  which  a  man  Is  said  to  have  in 

him,  18.  a.  b.  14.  a. 
Wbo  shall  be  said  next  of  blood  as  to  several  par- 
•  .  poses»  10.  h,perM.  pag,  88.  b. 


What  blood  shall  be  said  mora  worthy  than  other* 
and  shall  inherit  befiore  other,  13.  b.  per  tot.  psf. 
I4.a.;»er  M.paf. 


Bokeland. 


What  it  is,  6..  a.  58. 


Bona. 


What  the  word  signifies,  1 18.  b. 
How  divided,  ibid. 

Bordarii  and  Borduann. 
MTho  are  sud  to  be  so,  5.  K 

Bascus. 
QfAi,  and  what  passeth  by  it,  4.  b. 

Bote. 

The  signification  of  the  word,  137.  a. 
BovcUa  TertcSm 

What  it  u,  5.  a. 

Briga. 
The  meaning  of  it,  3.  b. 

Bruera^ 

QM,  unde,  and  what  passes  by  it,  5.  b.  5.  a. 

Burgage.    See  Knights  Service  and 

Socage. 

The  etymology  of  the  word,  108.  b.  109.  a. 

The  description  of  a  tenure  in  burgage,   to8.  K 

109.  a. 
Of  what  person  such  tenure  may  be,  109.  a. 

Burgebote. 

What  it  is,  109.  a.  137.  a. 

Burgh-English.    See  Custom. 

Bye  and  Byan. 
What  they  are,  5.  b. 

Capacity.  See  Alien,  Attorney,  Challenge, 
Coverture,  Feoffbient,  Infancy,  Juror, 
Office,  Purchase,  Queen,  Socage. 

Afiiliis,  surdttt  et  eteeut,  of  what  things  capable  in 

law,  and  of  what  not,  8.  a. 
What  persons  capable  of  offices  of  state,  or  which 

concern  the  common  weal,  and  what  not,  107.  b. 

per  M,  pag. 
Of  what  tilings  a  monk  b  capable,  and  of  what  not, 

133.  b. 

Castle.    See  Dower,  Knights  Serrice. 

What  tlungs  shall  pass  by  the  grant  of  a  castle,  5.  a. 
What  casus  maybe  bodt  by  a  sabject,  and  what 

not,t6id. 
What  castle  may  be  divided  in  a  partition  iMtween 

paroeoers,  and  what  not,  165.  a. 

Castlegnard. 
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Castleguard.    See  Knights  Service. 

Where  such  tenure  remains  though  the  castle  b 
ruined,  83.  a. 

Causa  Matrimonii  pndocuiu     See 
Wananty. 

IVhere  a  man  gives  land  to  a  woman,  catua,  Ac. 

though  he  marry  her,  or  the  woman  refuse,  be 

shall  retain  the  land  for  ever,  but  not  i  eommna, 

S04.  a. 
Where  the  feme  in  pleading  maj  sver  such  gift  to 

be  cotiis  matrinumu,  fy:,  without  showing  a  deed, 

ibid,  aa6.  a. 

Certainty*    See  Estoppel,  Pleading. 

The  sereral  kinds  of  certainty,  303.  a. 
Where  there  may  be  a  certamtj  in  an  uncertainty, 
96.  a. 

Certificate.    See  Trial. 
Cessavit.    See  Age,  Stat.  H^estm.  s.  c.  si« 

Where  it  lieth  against  the  heir  within  age,  380.  b. 
Where  the  tenant  holdeth  lands  in  several  counties 
by  one  senrioe,  no  ccmamt  lieth,  154.  a. 

Challenge.  See  Juror,  Stat  s  H.  5.  c.  3. 
97  EL  c,  6.  IV.  3.  c.  38.  Artie,  super 
Chart,  c.  9.    Trial,  Verdict. 

The  ngnificatko  and  derivation  of  the  word,  155.  b. 

The  several  sorts  of  challenges,  156.  a. 

What  shall  be  said  a  principal  cause  of  challenge  to 

the  arrav  of  the  puiel,  and  what  not,  156.  a. 
What  shall  be  said  a  sufficient  challenge  to  the  arr^y 

for  favour,  and  what  not,  156.  b. 
Where  such  challenge  may  be  made,  tba  king  being 

party,  and  where  not,  156.  a. 
Where  the  party,  notwithstanding  hb  challenge  to 

the  array  found  against  iiim,  shall  have  his  chal- 
lenge to  the  poUs,  156.  b. 
Challenge  to  toe  polls,  what,  and  the  several  kinds 

of  such  challenges,  156.  a. 
Challenge  peremptory,  what,  where  admitted,  and 

what  number  the  party  misht  challenge  at  the 

common  law,  and  what  at  this  day,  156.  b. 
The  several  sorts  of  principal  challenges  to  Ube  polls, 

156.  b. 
Where  a  peer  of  the  reakn  ought  to  be  challenged, 
-    and  if  neither  party  will  challenge  hin,  he  nay 

challenge  himself,  156.  b. 
What  shall  be  said  a  good  challenge  for  waat  of 

fireehold,  and  what  not,  156.  b.  157.  a. 
Where  an  alien  or  villein  may  be  challenged,  156.  b. 
What  person  mav  be  challenged  for  an  insufficient 

hundredor,  and  what  not,  157.  a. 
What  shall  be  said  a  principal  challenge  to  the 

polls  by  cause  of  afiection,  and  whatnot,  157.  a.  b. 

perUft.pag, 
Where  the  plamtiff  may  allege  a  principal  cause 

of  challenge  to  the  array,  wSl  pray  process  to  the 

eoroneiB,  and  where  be  ought  to  have  a  ventre 

fodat  to  the  sheriff,  157.  b. 
Where  in  outlawry  of  treason  issue  is  joined  upon 

a  ooUateral  point,  yet  the  party  may  have  such 

chaUrages,  as  If  he  had  been  arrugoed  upon  the 

crime  itself,  157.  b. 


What  oiime  in  a  juror  aball  be  a  princSpai  duiM  of 
challense,  and  what  not,  6.  a.  158.  a. 

At  what  time  each  challenge  ousfat  to  be  taken,  and 
where  the  party  most  show  the  cause  of  hie  chal- 
lenge presently,  and  where  not,  158.  a.  b. 

How  and  by  whom  challenges  shall  be  tried,  and  to 
whom  proqesa  shall  be  awarded,  158.  a.  b. 

Where  a  witness  may  be  chaUenged,  and  where  not, 
6.  b. 

Where  a  man  maT  be^haUenged  to  be  a  j«iiw»  that 
cannot  be  chaUenged  to  be  a  witness,  €t  c  em- 
UCftD,  o.  b> 

Where  a  noblenan  being  amigned  cannot  challenge 
his  peers,  156.  b.  994.  a. 

Where  the  four  kni^ts  electors  of  the  grend  assiee 
ought  not  to  be  €haHengedra94*  a. 

Where  and  at  what  time  the  jurors  in  a  writ  of  right 
may  be  challenged,  and  where  not,  iMdL 

Champerty  [Csmi^pafiia].    See  Main* 

tenance. 
Hie  etymology  and  signification  of  the  word,  368.  b. 

Chance  Medley. 

What  it  is,  S87.  b. 

Charge  and  Discharge.  See  Abeiance, 
Annuity,  Baron  and  Feme,  Confir- 
mation, Condition,  Forfeiture,  Heir, 
Jointenant,  Parson,  Remitter,  Rent, 
Reservation,  Tail. 

Where,  and  how  a  moveable  inheritance  in  lands 

may  be  charged,  343.  b. 
Where  a  charge  ^all   survive,  and  where  not, 

386.  b. 
Where  the  estate  of  the  wife  shall  be  bound  by  the 

charge  of  her  husband,  and  where  not,  148.  b. 
Where  the  acceptance  of  an  estate  against  common 

right  shall  sooject  the  party  to  charges  accruing 

since  his  title,  3a.  b.  33.  a.  ^y^  a. 
Where  tenant  in  tail  discontinues  for  Hfe,  and  after 

« grants  a  rent-charge,  notwithstanding  the  death 

of  the  disoontinuee  the  charge  remains,  145.  a. 

Charters.    See  Detinue,  Dower. 

Where  they  pass  as  incidents  to  the  land,  where  not; 
6.  a. 

Chase.    See  Forest. 

Chattels.  See  Baron  and  Feme,  Executor, 

Freehold. 

The  several  sorts  of  chattels,  118.  b. 

Where  they  shall  descend  or  so  in  suooesston,  and 

where  not,  9.  a.  18.  b.  46.  b.  185.  b.  388.  a. 
What  chattels  are  grantable  without  deed,  and  what 

not,  85.  a.  per  to(.  pag. 
In  what  respects  tenant  by  statute-merchant,  staple, 

ficc  said  to  have  a  fiediold,  and  In  what  but  a 

chattel,  and  why,  4a.  a.  43.  b. 
Where  a  fireefaold  may  be  limited  in  a  chattel, 

147.  b. 
¥rhat  only  a  chattel  Interest,  4a.  a.  45.  b.   . 

Chevage. 

What  cbevag9  it,  140.  s. 

.      City. 
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City.    See  Village. 

The  deicriptioD  of  4eitj,  109.  b. 
Jar  whst  puqMse*  dties  first  institated,  109.  b. 
Tbe  namber  of  cities  iu  England,  iM. 
Every  citj  a  ▼illage,  bat  not  ^oonssfso,  115.  b. 
(Stiaea  not  capable  of  tbe  pcifonnance  of  an  honour- 
able serrioe,  107.  b. 

Claim.    See  Contmual  daim. 

Clergy.    See  Bishop,  Dean  and  Chapter, 

Idonk. 

Tbe  aereral  sorts  of  eodesiasdcal  perMns,  99.  b. 
lie  state  of  the  doi^  in  England  at  tMs  day, 

94- •• 

How  clergy^ien  anciently  excelled  in  tbe  knowledge 

of  the  common  law,  and  tbe  names  of  divers  lluit 
bad  principal  offices  of  judicature,  304.  b. 

Clifford,  Lord. 

Case  as  to  his  barony  and  sherilTwidc  of  Westmore- 
land, a%2,  a. 

Coleberti. 

Wbo  aie  so  called»  5.  b.  86.  a. 

Collusion*    See  Covin. 


What  it  is»  6-  ^ 


Combe. 

Commote. 


Wbst  A  commote  is,  5*  '^ 

Conmussion. 

Wbeie  a  commissioner  to  examine  witnesses  may  be 
challenged  to  be  a  jaror  in  the  same  cause,  and 
where  not,  157.  b. 

Common.     See  Appendant,  Apportion- 
ment. 

CoasmoD,  whence  so  called,  laa.  a. 

The  several  kinds  of  commons,  isa.  a. 

Where  by  pmcbase  of  parcel  of  the  lands  in  which. 

&c  the  whole  common  sbali  be  extinct,  and  where 

not,  1S9. ». 
Where  a  disseisee  cannot  take  benefit  of  a  common 

appendant  before  reoontinoance  of  that  to  which 

&c  seciis  of  an  advowson  appendant,  132.  b. 
Frescriptioo  to  have  loiaM  C9mmumam,  and  to  ez- 

dnde  the  owner,  void ;  secia  to  have  ioiam  eettu- 

roai,  orfMurufttm,  IM.  a*  105.  a. 
Where  tbe  ioitl  claims  common  appendant  to  his 

uasor,  the  escJieat  of  a  tenancy  is  no  increaser 

ct  the  conmoD,  1^7.  a. 
Appendant  belongs  of  common  right  to  arable  land 

lor  beasts  of  the  plongb,  laa.  per  tot. 
Apportenant,  for  what  beasts,  and  how  it  com- 

neoces,  133.  a.  per  tot. 
Piir  cmuedtvieiangt,  how  it  commences,  and  for 

what  beasts,  isa.  a. 
la  gHMf,  what,  and  bow  it  began,  iso.  a. 
When  it  shall,  and  when  it  shall  not  be  extm- 

Sloshed,  149.  a. 

Conclusion.    See  Estoppel. 


Condition.  Sgs  Accratance,  Apportion- 
ment, Assiffnee,  CoTerture,  Deeds, 
Demand,  Ii&nt,  SUti.  33  H.  8.  c.  34. 
Tender  and  Refusal. 


The  divisions  of  oonditions,  soi.  a.  b. 

The  description  of  a  condition  in  deed,  aoi .  a. 

What  words  shall  make  a  conditkm,  and  what  not, 
390.  a.  b.  304.  a.  and  b. 

Where  the  cause  of  a  grant  shall  amount  to  a  con- 
dition, and  wliere  not,  304.  a. 

Where  a  proviso  shall  amount  to  a  condition,  where 
to  a  limitation,  and  where  to  a  covenant,  309.  h, 
337.  a. 

Wliat  words  shall  amoont  to  a  condition  in  case  of 
a  lease  for  years,  304.  a. 

Where  by  entry  for  a  condition  broken  tbe  partiei 
shall  be  in  their  former  estates  as  to  all  purposes, 
and  where  not,  30.  b.  103.  a.  303.  a.  h.  318.  b. 

Where  upon  a  condition  of  re-entry  for  not  payment 
of  a  rent  and  retainer  until  satisfoctioD,the  profits 
after  entry  sliall  be  accounted  as  parcel  of  the 
satisfaction,  and  where  not,  303.  a. 

Whatstate  the  feoffor  gainetii  upon  such  re-entiy* 

303.  a.  ,  ' 

Where,  notwithstanding  such  condition  to  retafai, 
the  foofibe  upon  tender  of  the  rent  may  oust  ths 
foofibr,  303.  b.  B03.  a. 

Where  a  condition  subsequent  is  against  law,  or  im- 
posuble  at  first,  or  beoomeUi  alter  impossible  by 
tbe  act  of  God,  the  estate  of  the  feoffee  shall  be 
absolute,  3o6.  a.  b.  319.  a. 

Where  the  condition  of  an  obligation  or  recogni- 
zance, &c.  becometh  impossible  by  the  act  of 
God,  tbe  obligation,  &c  is  saved,  3o6.  a. 

Where  the  condition  of  a  bond  bang  against  law, 
the  bond  Kself  shall   be  void,  and  where  not, 

306.  b. 

Where  a  man  shall  never  take  advantage  of  a  con- 
dition where  the  not  performance  cometh  by  bis 
own  act  or  defoult,  3o6.  b.  309.  a. 

Where  a  lease  and  release  shall  be  a  good  per- 
formance of  a  condition  to  make  a  feoffment, 

307.  a. 

Where  an  assignee  or  the  feoffee  hunsen  after  as- 
signment, may  tender  money  in  performance  of  a 
condition,  307.  b.  3o8.  a. 

Where  no  time  is  limited  for  performance  of  a 
condition,  where  the  party  shall  have  time  dorins 
his  life,  and  where  it  ought  to  be  performed 
in  convenient  time,  3o8.  a.  b.  per  M.p^.  319. 

a.b.  

Where  a  condition  is  to  be  performed  to  a  storanger, 
a  tender  and  refusal  shaB  give  the  feoffor  or 
obligee  a  titie  of  entry  or  forfeiture,  and  where 
not.  Vide  tit.  Tender  and  Refusal. 
Where  a  condition  Is  broken  for  not  payment  of  a 
rent,  the  bringbg  of  an  assise,  distress,  or  accept- 
ance at  a  day  after  shall  be  a  good  dispensation, 

311.    b.  .  ,  *  J         IU«4 

Where  a  con<Ktion  shall  be  said  performed  albeit 
the  words  be  not  pursued,  and  where  not,  313.  a. 

318.  a.  319.  b.  ^  J..S 

What  persons  may  take  advantage  of  a  condition, 

and  what  not,  314.  »•  b.  315.  a.  and  b.  379«  ••. 
Where  the  heir  may  take  advantage  of  a  conditioa 

which  iHs  ancestor  could   not  by  possibifity, 

**^-^-  Where 
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'Wbora  «  ooodition  which  cretteth  «n  estate  thall 

be  good  without  deed,  3i6L  a. 
Where  apou  a  grant  for  ^ean  conditionaUy  to  have 
.  lee,  the  fee  shall  be  said  to  be  in  the  grantee  be* 

fore  performance  of  the  condition,  and  where  not, 

ai6.  b.  317.  a.  and  b.  a  18.  a. 

A  lease  to  a  man  and  a  woman  upon  oonditioii 
which  of  them  first  marry  shall  have  fee,  and  they 
intermarry,  no  foe  shall  aocme,  aiS.  a. 

Where  a  lease  is  made  with  condition  to  have  fee 
upon  payment  of  money,  the  attainder  and  ex- 
ecution of  the  lessor  bdfore  the  day  shall  hinder 
the  aocmer,  ai8.  a. 

Where  notwithstanding  the  dcTesting  of  the  free- 
hold or  fee  by  condition  subsequent,  tlie  former 
interest  of  tbie  party  shall  remain  in  him,  and 
where  not,  a  18.  b. 

Where  a  man  may  take  advantage  of  a  condition 

.  without  entry  or  claim,  and  where  not,  a  18.  a.  b. 
ai6.  b.  as?*  ^  379-  ^ 

Where  a  condition  is  to  make  a  gift  in  frank* 
marriage  to  one  with  the  coosfai  of  the  feofibr,  a 
gift  to  liim  for  life  shall  be  a  good  performance, 
aig.  b. 

Where  a  condition  b  to  make  a  jpft  in  frankalmoign 
to  a  layman,  a  gift  to  him  for  life  shall  be  a  good 

.   performance,  aig.  b. 

Wnere  a  condition  is  to  make  a  lease  for  life  to  a 
woman  without  impeachment  of  waste,  a  lease  to 

•  her  and  her  husband,  without  such  clause  shall 
be  a  good  performance,  aig.  h.  aao.  a. 

Where  a  condition  to  infeoff  the  feoffor  and  his 
heirs,  a  feoffment  to  the  heir  of  the  feofibr  to 
have  to  him  and  his  heirs  shall  be  uo  performance, 
aao.  b. 

Where  a  feoffment  is  made  upon  condition  of  re- 
feofiment,  what  act  by  the  feoffee  shall  be  said  a 
breach  of  such  oonditkm,  and  what  not,  aai.  a.  b, 
aaa.  a.  b. 

Wliere  the  feoffee  is  once  disabled,  no  possibility 
after  can  enable  his  performance ;  secus  of  a  dis- 
ability of  the  part  or  the  feoffor,  aai.  b.  aaa.  a. 

Where  a  tenant  of  the  king  by  license  makes  a 
feoffment  upon  a  condition  of  re-feoffnient,  a 
feoffment  to  his  htar  after  his  death  shall  be  no 
performance,  aaa.  a.  b. 

Where  an  advowson  is  sranted  upon  condition  of 
re-grant,  a  re-grant  after  the  church  is  void,  u 
no  performance,  aaa.  b. 

Where  the  restriction  of  alienation  by  tlie  condition 

of  a  gift  or  conveyance  shall  be  good,  and  where 

repugnant,  aa3.  ^  per  tot,  pag,  b. 
To  what  intent  a  condition  that  restrains  the  donee 

in  tail  to  alien  shall  be  good,  and  to  what  not, 

aaa.  h.  aa4.  a.  b.  379.  a. 
Where  a  condition  restraining  an  infont,  baron  and 

feme,  or  an  ecclesiastical  corporation,  to  alien, 

shall  be  good,  and  where  not,  334.  a. 
Where  a  condition  that  tenant  in  tail  may  alien  for 

the  benefit  of  his  issue  shall  be  good,  aa4.  b. 
Where  a  condition  to  enter  upon  the  alienation 

and  death  of  tenant  m  tail  without  issue,  shall 

be  a  good  prevention  of  a  discontinuance,  aa4.  b. 

aa5.a. 
Where  a  condition  consisteth  of  several  parts  in 

the  conjunctive,  disjunctive,  or  both,  how  it  shall 
.  be  construed,  and  when  said  to  be  performed, 

935.8. 


How  a  nan  may  be  aided  by  a  conditloo  without 

a  deed,  aa6.  a.  b. 
The  description  of  a  condition  in  law,  a33.  b. 
Where  an  entry  or  recovery  by  reason  of  a  oosi- 

dition  in  law  shall  avoid  precedent  charges,  and 

where  not,  333.  b.  334.  a. 
What  words  in  a  last  will  shall  make  a  condition, 

that  cannot  in  a  deed,  336.  b. 
What  things  may  be  done  upon  condition,  and  what 

not,  a74.  b. 
Where  and  what  assent  to  an  act  may  be  upon  oon- 

dition,  and  what  not,  300.  b.  397*  ^ 
Where  the  heir  shall  enter  for  a  condition  broken, 

albeit  no   right  in  the  land  descend,  aoa,  a. 

33G.b. 
Where  upon  a  gift,  &c.  a  condition  is  reserved  to  a 

stranger,  the  donor  himself  shall  take  advantage 

of  it,  and  not  the  stranger,  379.  a. 
Where  a  condition  may  stand  good  for  part,  and  be 

void  for  other  part,  379.  a. 
Where  an  alienation  shall  extingubh  a  condition 

or  power  of  revocation,  and  where  not,  365.  b. 

379*  &•  b* 
Where  a  lease  for  life  is  made  with  condition  to 

have  fee  upon  alienation  of  the  reversion,  upon 

alienation  by  fine  there  shall  be  no  accruer, 

378.  b. 

Where  in  a  gift  in  tail  a  condition  upon  alienation 
of  the^nee,  that  his  estate  shall  cease  and  re- 
main over,   shall  be  void,  377.  b.  378.  a.  b. 

379.  •• 


Confirmation.    See  Attornment,  Rdease. 

The  etymology  and  definition  of  a  confirmation, 
395.  b. 

The  form  of  a  confirmation,  ibid. 

The  several  kinds  of  confirmations,  395.  b. 

What  shall  be  said  good  words  of  confirmation,  and 
what  conveyance  shall  amount  to  a  confirmation, 
and  what  not,  301.  b.  30a.  t^'per  tat,pag. 

Where  the  same  words  shall  amount  to  a  grant 
and  confirmation  of  one  and  the  same  thing, 
30a.  a. 

Where  privity  is  requisite  in  a  confirmation,  and 
where  not,  396.  a.  305.  b. 

Where  a  confirmation  to  the  lessee  for  years. of  a 
tenant  for  life  or  disseisor  shall  be  good ;  sems 
of  a  release,  a96.  a.  b.  308.  a. 

Where  a  lease  b  made  to  begin  at  a  day  to  come, 
a  confirmation  to  the  lessee  before  the  day  shall 
be  void,  a96.  b. 

Where  a  coxifinnation  of  part  of  the  estate  shall  be 
a  good  confirmation  of  the  whole,  and  where  only 
for  that  part,  396.  b.  a97.  a. 

Where  a  confirmation  to  him  in  the  reversion  or 
remainder  shall  enure  to  the  particular  estate  in 
possession,  but  not  i  cowneno,  ^ffj,  a.  b.  a98.  a.   ' 

Where  tenant  in  tail  hath  reversion  in  fee  expect- 
ant, a  confirmation  of  the  estate  tail  shall  not 
extend  to  the  reversion,  a97.  a. 

Where  two  leases  for  years  are  in  beins,  deter- 
minal>le  upon  the  death  of  tenant  forlife,  and 
he  in  the  reversbn  confirms  the  last,  and  after 
confirms  the  first  lease,  by  death  of  tenant  for 
life,  the  first  shall  determine,  and  the  last  con- 
tinue, 396.  a. 

Where  two  jointeuants  be,  one  for  life,  and  the 

other 
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other  in  fee,  a  confinnation  to  the  jolntcnant  hi 
fire  for  hia  life  shall  extend  to  his  Gompanlon,  and 
the  whole  fee  simple  alio,  S97.  h. 

Where  one  disseiaor  bj  tlie  coufirmation  of  hit  dis- 
seisee should  hold  out  his  companioo,  and  where 
not,  398.  a.  b. 

Where  a  confirmation  to  tenant  for  life  to  have  hu 
estate  to  him  and  hSs  heirs  shall  make  no  enlarge- 
ment ;  otherwise  where  it  is  to  have  the  land  to 
lum,  &c.  191.  b.  398.  a. 

Where  a  confirmation  to  the  hnsband  and  wife 
seised  in  the  right  of  his  wife  for  life,  shall  enure 
to  the  hosband  in  remainder  for  his  life,  999. 
a.  b. 

A  confirmation  to  a  bsion  and  feme,  seised  for  life 
In  ri^t  of  the  feme,  to  have  to  them  and  their 
heirs,  how  it  shall  ennre,  399.  b. 

A  oonfirmation  to  baron  and  feme,  tenants  for  life 
bj  several  moieties  to  have  to  them  and  theb 
heirs,  bow  it  shall  enure,  S99.  b. 

A  confinnation  to  the  tenant  for  life  and  him  in  the 
remainder  for  life,  tohaye  to  them  and  their  heirs, 
how  it  shall  enure,  •99.  b. 

Where  after  a  gift  to  two  men  and  the  heirs  of  their 
bodies,  the  donor  confirms  to  them  and  their  heirs, 
how  it  shall  enure,  ibid. 

When  a  confirmation  to  baron  and  feme  possessed 
of  a  term  for  years  in  right  of  the  feme,  shall 
enure  to  them  for  tljeir  lives  in  jointenancy, 
300.  a. 

Where  the  re-entry  or  recovery  of  the  disseisee 
shall  not  avoid  the  charge  of  the  disseisor  or  his 
heir  against  his  own  confirmation,  300.  a. 

Where  the  feoffor  by  entiy  for  a  condition  broken, 
shall  not  avoid  the  charge  of  the  feoffee  against 
his  own  oonfirmation,  300.  a.  301.  a. 

Where  the  license  of  the  patron  and  ordinary  to 
the  panon  to  grant  a  rent  shall  be  a  good  confir- 
mation of  the  same  grant,  300.  b. 

Wbeie  the  oonfirmation  of  the  grant  of  a  parson  by 
the  bishop  sole  without  the  dean  and  chapter, 
shall  be  gpod,  and  where  not,  300.  b.  339.  a. 

Where  the  grant  of  a  panon,  with  the  confirmation 
of  patron  and  ordinary,  shall  bind  the  successor 
during  the  continuance  of  the  patron's  estate, 
300.  b. 

Wbeie  the  grant  of  a  parson  confirmed  by  another 
paraon,  his  patron,  shall  bind  only  daring  his  life 
vri^nt  the  confirmation  of  the  patron  paramount, 
3|oo.  b. 

Where  tenant  in  tail  being  patron,  confirms  and 
ai^er  discontinues,  the  grant  shall  bind  during  the 
disoootimianoe,  and  if  the  tail  be  haired,  for 
ever,  300.  b. 

Wbere  a  bishop  having  two  chapters  makesa  grant, 
die  ooofirmation  of  the  one  without  the  other 
shaO  not  bind  his  successor,  301.  a. 

Where  adisseisor  makes  a  charter  of  feofiincnt, and 
a  letter  of  attornev  to  make  livery,  theconfir- 
natioo  of  the  (tisseisee  before  livery  b  void,  leciif 
of  socfa  diarter  hy  a  bishop,  and  confirmation  by 
the  dean  and  chapter,  or  of  the  grant  of  a  rever- 
aion  before  attornment,  301.  a. 

Where  a  bishop  at  the  copunon  law  sranted  land 
to  the  king,  the  confirmation  ef  Oie  dean  and 
chsfiter  beforo  enrolment  was  good  to  bfaid  the 
eoccessor,  albeit  the  confirmation  was  never  en- 
inlled,30i.  a. 

Where  tenant  for  life  grants  arent  in  fee,  the  con- 
finnndoo  of  him  hi  the  reveruoD  shall  make  the 
rent  good  for  ever,  301.  a^ 


Where  the  lease  of  tenant  for  life  and  him  in  the 

reversion  shall  be  said  the  lease  of  the  tenant  and 

confirmati(Ni  of  him  in  the  reversion,  and  where 

c  convcviOt  46*  e* 
Where  the  grant  of  the  bargainor  and  bargainee 

before  enrolment  shall  be  said  the  grant  of  the 

bargainor  and  confirmation  of  the  bargfunee,  btft 

i  converw,  after  enrolment,  147.  b. 
Where  the  hen*  of  the  disseisor  and  the  disseisee 

join  in  a  feoffment,  it  shall  he  construed  the 

feoffment  of  the  heir  and  confirmation  of  the 

disseisee ;  but  e  eonotrso,  if  the  disseisor  himself 

and  the  disseisee  had  joined,  30a.  b.    Ftde-tii. 

Feoffment. 
Where  a  tenure  may  be  abridged  by  a  confirmation; 

lecuf  of  a  common  or  rent-charge,  305.  a. 
Where  the  reservation  of  a  new  tenure  upon  a 

confinnation  to  the  tenant  shall  be  void,  305.  a. 

306.  a. 
A  confirmation  ur  release  by  the  lord  parunount 

to  the  tenant  to  hold  by  lesser  services  void, 

305*  b. 
Where  the  lord  releases  or  confiims  to  his  tenant  in 

chivahy  to  hold  by  knights  service  only  for  all 

services  and  demands,  yet  ward,  marriage,  &c. 

shall  continue,  305.  b. 
Where  a  confirmation  to  an  abbot,  tenant  to  hold 

in  frankalmoign,  shaH  be  good,  306.  a.  b. 
Where  a  stranger  seises  and  detains  a  villein,  a 

confirmation  to  bun  by  the  lord  void,  306.  b. 
Where  a  confirmation  to  the  grantee  for  life  of  a 

rent,  shall  be  good  by  way  of  enlargement,  and 

where  not,  308.  a. 
Where  a  confiirmation  to  lessee  for  life  of  hh  estate, 

the  remainder  over,  shall  be  siri&ient  to  pass  the 

remainder,  317.  a. 


Consanguinity. 

How  the  degrees  are  computed  by  the  common^, 
canon,  and  civil  law,  93  and  34  per  tat. 

Constable.    See  Marshal. 

The  several  acceptations  in  law  of  the  word,  334.  b. 

Continual  Claim.  See  Discontinuance, 
Entry,  Fines,  Livery  of  Seisin,  Kemitter, 
Skti.  33  H.  8.  c.  33. 

The  description  of  a  contbual  claim,  and  whence 

so  called,  950.  a.  b. 
Where  a  continual  claim  by  him  that  hath  rig^t 

and  cannot  enter  shall  avoid  a  descent,  950.  b. 
Where  the  heir  shall  take  benefit  of  aoondnual 

claim  made  by  his  ancestor  to  avoid  a  descent* 

and  where  not,  950.  b. 
Where  the  oontinuiil  chum  of  him  in  the  reverrion 

or  remainder  shall  avoid  a  descent,  in  the  alicMe 

of  tenant  tor  life,  951 .  a. 
Where  the  chUm  by  him  in  the  reminder  for  lifi» 

shall  avail  him  in  the  remainder  in  fise,  as  to  the 

avoidance  of  such  descent,  and  where  not,  951. 

a.  b.  959.  a. 
Where  the  survivingpomtenant  shaH  take  benefit 

of -n  cootfaroal  cuira  made  by  hb  companini^ 

K^  tu 
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When  okI  te^at  pMrpoiet  ■  oontiiMMl  claim  MH 

■inniit  to  an  entry  and  seisin,  and  where  and 

to  what  not,  953.  b.  per  tot,  pag.  154.  a.  aO^.  a. 
"Where  such  daim  oat  of  the  view  of  the  land,  and 

when  within  the  Tiew,  shall  be  soiiident,  and 

when  not,  354.  a.  b. 
Witbia  what  time  a  continaal  daim  ought  to  be 

made  at  the  common  law,  and  within  what  at 

this  day,  954.  b.  255.  a.  156.  a. 
Where  sndi  claim  at  the  common  law  shall  aroid 

all  manner  of  disoents  happening  within  the  year 

and  dagr»  •SS-  b. 
When  sodi  year  and  day  to  avoid  a  disoent  shall 

not  be  aoooanted  from  the  disseiiin  hot  from  the 

daun,  156.  a. 
Where  the  continaance  of  possession  after  every 

•Mil'  claim  shall  he  a  disseisin,  for  which  the 

party  may  have  trespass  or  a  fordble  entry  if  it 

be  with  force,  956.  b.  957.  a. 
Where  siidi  daim  made  by  the  servant  of  Um  that 

light  hath  upon  his  commandment,  shall  be  suffi- 

dent  to  avoid  a  disoent,  and  where  not,  957.  b. 

95B.  a.  and  b.  959.  a. 
Where  a  daim  of  goods  shall  amoont  to  a  sdsare, 

and  where  not,  1 1 1.  b. 
Where  the  bringing  of  an  action  shall  amoont  lo  a 

chJm,  9163.  a.  145.  b. 
Where  the  husband  discontinues  the  land  of  his 

wile  apon  condition,  by  the  entry  of  his  heir  for 

the  condition  broken,  the  state  shall  vest  in  tiie 

wife  withoat  entry  or  daim,  909.  a.   336.  b. 

837- •• 
Where  an  agreement  to  the  entry  of  a  stranger  in 

Ae  name  of  him  tlwt  hath  ri^t  within  the  five 

years,  shall  be  a  good  daim  to  avoid  a  line,  945.  a. 

958.  a. 
Within  what  time  chum   ought  to  be  made  after 

jndsment  in  a  writ  of  right  or  upon  a  fine  levied 

at  tne  common  law,  954.  b.  969.  a. 
Nondaim  no  prejudice  to  an  infimt  at  the  common 

hm ;  otherwise  to  a  feme  covert,  969.  b. 


Contract. 

The  derivat^n  of  the  word,  47.  b. 

What  shdl  be  said  a  suffident  contract  whereupon 

to  ground   an  action  of  debt,  and  what  not, 

169.  b. 

ComiMM  of  Picas.    See  Qfiore  Impedk^ 
Stat.  33  H.  8.  c.  3. 

Of  what  matters  the  ecclesiastical  court  ought  to 
liava  cosQsaiiB,  and  of  what  not,  06.  a.  b. 

Cope. 


By  what  thbgs  a  copyhold  custom  oagbt  to  be  sup- 
ported, ^*  b* 

What  thinffs  may  be  granted  by  copy,  and  what 
not,  5B.  b. 

By  what  persons  admittanoes  and  voluntary  grants 

Scopy  ought  to  be  made,  and  by  what  not, 
.b. 

Where  a  grant  by  copy  shdl  be  good  by  ene  who 
is  not  dsmimi  pro  tempan,  58.  b. 

By  what  means  copyhdd  land  or  right  may  be 
transferred  over,  and  by  what  not,  and  why  nal 
by  deed,  5B.  h.  59.  a.  61 .  b. 

The  form  <if  a  copyhold  surrender,  fj/g.  a. 

Where  such  a  surrender  out  of  the  court  of  the 
lord  shdl  be  good,  and  where  not,  59.  a.  61.  b. 
09.  a. 

What  act,  &c  by  the  tenant  shdl  be  said  a  forfeit- 
ure of  his  copyhold  estate,  and  what  not,  59.  a. 
63.  a. 

To  what  purpose  tlie  lord  shdl  be  said  In  by  the 
somnder  of  his  copyhdd  tenant,  and  to  what 
not,  59.  b. 

Where  the  interest  of  the  copyhdd  estate  shall  be 
bound  by  the  surrender,  and  the  admittance  of 
the  lord  shall  have  relation  unto  it,  69.  b.  19.  a. 

Where  the  estate  of  cettuy  fue  use  shall  ensue  the 
limitation  in  tlie  surrender,  and  not  in  the  admit- 
tance of  tlie  lord,  59.  b.  60.  b. 

Where  tlie  lord  shall  be  compeJled  to  make  admit- 
tance according  to  the  surrender  to  him  which 
was  domJHUi  pns  tempore  before,  59.  b. 

Where  a  custom  to  have  fines  of  copyhold  tenants 
upon  the  dteration  of  the  lord  or  tenant,  shaU  be 
ffood,  and  where  not,  59.  b. 

Where  fines  inoertatn  are  unreasonably  exacted, 
the  copyhokler  shall  not  be  coo^ielied  to  pay 
them,  59.  b.  Oo.  a. 

How  copyhdders  shdl  Imnfead,  and  he  impleaded^ 
and  the  form  of  each  pldnt,  60,  a. 

Where  a  copyhold  may  be  intdled,  and  such  intdl 
abo  docked  by  surrender,  Oo.  b. 

What  remedy  a  copyholder  hath  against  bis  lord 
for  an  ejectment  without  cause,  Oo.  b.6i.  a.  §9.  b. 
63.  a.  *    . 

What  reaaedy  a  copyhold  tenant  hath  for  an  erro- 
neous recovery  in  the  court  of  his  lord,  Oo.  a. 

The  dfice  and  duty  of  the  lord  of  a  copyhdd 
manor,  09-  h. 

Where  admittanoes  by  the  lord  out  of  the  court  or 
manor  shdl  besood,  Oi.  b. 

Where  the  wife  ofthe  o^yholder  shall  be  endowed, 
and  where  not,  33.  b. 

Tenants  by  the  verge,  why  so  called,  and  how  they 
differ  m>m  tenants  by  copy,  81.  a. 

Cornage. 

What  it  is,  106. 

Tenant  by  comage  pdd  no  escuage,  69. 


What  it  is,  4.  b.  6.  b. 

Corody.    See  Appendants. 
CopjhM  and  Copyholder.     See  Bailiff,      whew  a  house  or  land  may  be  appendant  to  a 
Dover,  Steward,  Tenant  at  WiO.  corody,  49.  a. 


The  ugmfication  of  the  word  copia,  57.  b. 
Tlie  description  of  a  tenancy  b v  copy,  57.  b.  sfi,  a. 
Copyhddiy  may  make  a  lease  for  one  year,  58.  a. 
May  maintain  an  ejectment,  ibid, 
¥nienoesocdled,6o.a. 

How  copyboMen  in  andent  times  ynxt  called, 
58.9.  Oi.a,6&.  a. 


Corporation.    See  Homage,  Leases. 

The  descriptioa  of  a  corporation,  and  why  to  called, 

950.  a. 
Hie  division  of  corporations,  9.  a.  950.  a. 
How  many  several  ways  a  oprporation  may  com- 

roenca  ao4  be  establjiihed«  950.  a.  1 

What 


COMMENTARY   tJ 
C  O 

What  oorpontioo  thall  take  a  fee  simple  wltboat 

the  woni  ^soocesson),  and  what  uot,  94.  b. 
Where  a  soke  coqKMatkm  shaU  take  a  fee  aaiple 

withont  the  word  (soocetson),  and  where   not, 

l^b.  94.  hu 
Where  the  prhrileeet  bek»glDK  to  a  oorporatbn  by 

prescription  shafl  detemune  oy  the  change  of  the 

suae  corporation,  and  where  not^  10a.  b. 
Wheye    by  the  distolotioa  of  a  eorporatkin  their 

lands  shall  revert  to  (be  donor,  and  shall  not 

escheat,  13.  h. 
Where  and  what  oofporation  laay  inahitahi  a  writ 

of  liglt,  and  where  and  what  not,  341.  b.  per 

taLfag, 
Whepe  a  disdaiaier,  or  odier  act  by  an  abbot,  bi- 

afaop,  &c  shall  Mnd  their  snocessors,  and  where 

not,  103.  a. 
Tlie  power  which  ecoMastical  oorpoiations  had  to 

dispose  of  their  lands,  &c.  at  the  oomaMin  law, 

ana  how  they  are  now  lestrained  by  statntes, 

44.  a.  300.  b.  301.  a.  395.  b.  394.  a. 
What  leases  atthis  day  are  cood  by  a  bishop,  dean, 

and  chapter,  &c   and  wliat  not,  44.  a.  and  b. 

34>-«- 
Where  and  what  oorpontion  nay  do  and  reoetve 

hoaage,  and  where  and  what  not,  66«  b.  06.  b. 

G7.  a.  341.  b. 

Where  a  grant  to  a  corporation  aggregate,  albeit 

the  head  of  the  oorpontion  be  wanting  at  the 

Kinie  shall  be  good,  and  where  not,  964.  a. 

CUNTiiption  of  Blood.  S^«  Attainder,  Heir. 


In  what  ■waner  and  degree  the  blood  said  to  be 
oQsrupced  by  attsinder,  391.  b. 


By  what  means  the  blood  oorrapted  br  attahider 
may  be  restored,  and  by  what  not,  8.  a.  391.  b. 
399.  a. 

Where  oorrnptkm  of  blood  in  the  fioher  shall  dis- 
able the  issue  to  inherit  to  his  mother,  is.  a. 

Where  corraption  of  bk)od  in  the  lather  shall  du- 
fthie  the  son  to  Inherit  to  his  brother,  and  where 
not,  8.  a* 

Where  corruption  of  blood  in  the  eldest  son  shall 
Under  a  descent  to  the  youngest,  13.  a.  39a.  a. 

Jndlgnient  to  be  hanged  by  martial  law  no  cornip* 
tiooof  hkM>d,  i3.a. 

CoBinage. 

WlKse,  and  by  whom  a  writ  of  oesina^  liedi, 

*i<k>.a. 
Where  it  Iieth  for  a  rest  chai^  or  sack,  ihUL 

Coats.    See  Damages. 

CotUrelU  and  CoUaghun. 
Hie  meaning  of  the  words,  55.  h.  56. 

Covenant.    See  Payment,  "Warranty. 

Where  an  assignee  shaU  take  advantage  of  a  oove- 
naat,  withont  bdng  named  in  the  deed,  and 
wliere  not,  384.  fa.  ^5.  a. 

Where  a  man  shall  be  bound  by  the  oorenants  and 
conditions  in  an  indenture,  aftelt  he  never  sealed 
the  deed,  and  where  not,  930.  b.  931 .  a. 

Where  a  corenant  in  deed  shall  destroy  the  oov^ 
nant  hi  law,  and  where  not,  384.  a. 

A  release  of  aO  actions  and  si^its,  no  dlschaige  of  a 
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covenant  befiveit  be  brokea;  Mcitf  of  a  release 

of  covenants,  399.  b. 
Where  npon  a  covenant  to  pay  money  at  sevetil 

days,  after  the  fint  de&olt  an  action  of  covenant 

Iieth ;  otherwise  of  debt  upon  an  obligatioi^ 

999.  b. 
How  to  plead  performance  of  covenants,  303. 

Coverture.  See  Bastard,  Baron  and  Feme^ 
Banishment,  Forfeiture,  Infant. 

The  significatioo  of  the  word,  and  whence  so  called, 

119.  a. 
Where  a  feme  covert  may  be  a  parehas^r,  and 

where  the  estate  shall  be  said  to  be  in  her  before 

the  agreement  of  her  husband,  3.  a.  356.  b. 
Where  laches  shall  be  adjudged  in  a  feme  covert, 

and  wliere  not,  946.  b.  359.  a.  356.  b. 
Where  a  feme  covert  may  sue  and  be  sued  without 

her  husband,  139.  b.  133.  a.  ^  toe  fag. 
Where  the  breach  of  a  condition  in  laW  shall  be  a 

forfeiture  of  the  oflioe  or  estate  of  a  feme  covert, 

and  where  not,  933.  b. 
To  what  purposes  a  procurement,  precedent,  or 

agreement  subsequent  shall  make  a  feme  covert 

a  disseisoress,  and  to  what  not,  357.  b. 
Ifo  privilege  of  nondaim  to  a  feme  covert  at  the 

common  law,  969.  b. 

Covin  and  Fraud.  See  Forfeiture,  Remit- 
ter, Stat.  13  EL  c.  15.  37  EL  c.  4* 
14  El.  c.  8.  SI  H.  8.  c  15.  Stat.  Merton^ 
c.  6.    Wardship,  Warranty. 

The  description  and  derivation  of  the  word,  957. 

a.  b. 
Where  assignment  of  dower  or  other  lawful  act 

compassed  by  covin,  shall  be  avoided,  35.  a. 

367.  b. 

Where  upon  a  condition  of  payment  of  money,  a 
covinous  payment  in  show  shall  be  no  perform- 
ance, 909.  b. 

Where  and  how  fraudulent  conveyances,  extor- 
tions, &C.  shall  be  avmdad  at  this  da^,  and 
agafaist  what  persons  they  shall  be  void,  and 
against  what  not,  3.  b. 

Wliere  a  recovery  by  covin  against  a  tenant  for  lifo 
shall  be  a  forfeiture  of  his  estate,  389.  a.  356.  a. 

Where  a  collateral  warranty  after  a  disseisin  by 
covin  shall  be  no  bar,  3O6.  b. 

Where  a  termor  for  years,  guardian,  tenant  by 
statute-merchant,  degU,  &c.  shall  folsify  a  reco- 
verv  by  covin  had  against  him  in  the  reversion, 
and  where  not,  46.  a. 

Count.    See  Pleadtngti  Writ 

The  etynMilfl|aF  and  signification  of  the  wor^^ 

17.  a. 
Theoffioeaadnatnreof  aooont,  17.  a.303.h. 
Where  the  count  varying  firom  the  words  of  the 

writ  shall  be  good,  and  where  not^  afi.  b.  54.  b. 

386-  b'844-«- 

Court.  See  Admiral,  Marshal,  Parliament. 

Hie  definition  and  derivation  of  the  word,  58.  a.  ' 
The  divers  kinds  of  inferior  courts*  and  the  several 

judges  of  them,  ibid, 
Court-Baron,  whence  so  called,  who  the  judge,  and 

in  what  place  such  court  ought  to  be  holden,  and 

in  what  not,  58.  a.  aOo.  a. 

What 
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What  courts  are  of  recordt  and  what  not,  117;  a. 

168.  b. 
The  antiqiuty  and  jnrisdictioii  of  the  oonrtt  of 

king's-beoch  and  oonmon-pleas,  71.  b. 
The  county  court,  touro  of  tne  tberilF,  and  ooart- 

leet,  6B.  a.  b. 
The  etxlesiastical  court  and  its  jurisdiction,  96.  a.  b. 

344- «. 
What  the  court  shall  judge  of,  58.  a. 

Court  of  record  is  the  king's,  1 17.  b.  960.  a. 

of  record,  what  they  hold  plea  of,  s6o.  a. 

-^-*  of  record,  how  erected,  aw>.  a. 

Cni  in  VM.     See  Qftod  Ei  Defcrceatf 
RoBceity  Stat.  W.  3.  c.  3. 

Where  upon  a  recovery  in  an  action  of  wasle 
against  the  husband  and  wife  by  default,  the  wife 
shaU  have  a  cui  tii  vki,  355.  b. 

Curtesy  of  England.     See  Attonunent, 
Waste,  Warranty. 

Hie  description  of  a  tenant  by  tlie  curtesy  of  lEog- 

land,  and  why  so  called,  99.  a.  30.  a. 
Of  what  things  the  husband  shall  be  tenant  by  the 

curtesy,  and  of  what  not,  99.  a.  b.  30.  b. 
Of  what  estate  of  the  wife  the  husband  shall  be 

tenant  b^  the  curtesy,  and  what  not,  99.  b. 
Of  what  seisin  of  the  wife  the  husband  shall  be  te- 
nant by  the  curtesy,  and  of  what  not,  99.  a.  40.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy  of 

an  estate  in  suspense,  and  where  not,  99.  b. 
Where  a  seisin  shall  be  sufficient  to  make  a  tenancy 

by  the  curtesy,  that  shall  not  make  a  potKuio 

fiairu,  15.  b. 
TIHiere  the  husband  shall  be  tenant  by  the  curtesy 

of  a  seisin  of  his  wife  had  by  intrusion  upon  the 

king,  30.  b. 
What  time  of  having  issue  suffident  to  entitle  the 

husband  to  be  tenant  by  the  curtesy,  and  what 

not,  99.  b.  30.  a. 
What  manner  of  issue  sufficient  to  entitle  him,  and 

whatnot,  99. b. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

without  having  issue,  30.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

of  an  estate  of  the  wife  determined,  and  where 

not,  30.  a. 
What  tUngs  necessary  to  a  tenancy  by  the  curtesy, 

30.  a. 
To  wliat  purposes  the  estate  of  the  husband  alter 

issue  is  respected  during  the  life  of  the  wife,  30.  a. 

77.  a.  194.  b. 
Whare  the  husband  after  the  death  of  the  wife  can- 
not wave  his  estate  by  the  curtesy,  and  daim  by 

devise,  30.  a.    ' 
Where  the  crvhiff  of  the  child  is  not  necessary  to 

entitle  the  husband  bv  the  curtesy,  30.  a. 
Where  the  husband  shsll  be  tenant  by  the  curtesy, 

albeit  the  issue  cannot  by  possi1)ility  inherit,  anid 

where  not»  99.  a.  40.  a. 
In  wliat  cases  a  man  1^  having  issue  aball  be  tenant 

by  the  curtesy  wlian  a  woman  shall  not  Im  en- 

dowied,  30.  a.  b. 
When  and  why  the  hnsliand  shall  be  tenant  by  tiie 

curtesy  of  a  castle^  of  which  the  wife  is  not 

dowaue,  30.  b. 
Where  a  feidSDnt  npoo  oooditloo  shall  be  extinct 

to  a  tenant  br  tlie  curtesy,  notwitiittaiiding  a^ 

cDiiy  for  sondition  brokeo*  30.  b. 


Cudagia* 
Signify  eipenoes,  994.  b. 

Customs.  iSeeDeviseyGaTelkindjPreKrip- 
tion,  Reliefy  Surrender,  Wardship. 

The  derivation  and  several  acceptations  in  law  of 
tlie  word  (ctmmttudo),  58.  b. 

What  things  necessary  td  the  essence  of  a  custom, 
110.  b.  113.  b. 

The  difierence  between  a  custom  and  a  prescrip- 
tion, 1 13.  b. 

In  what  places  a  ci^tom  may  be  alleged,  and  what 
customs  may  be  alleged  in  upland  towns,  and 
what  in  boroughs,  33.  b.  1 10.  bl 

Why  they  may  uter  the  common  law,  1 13,  a. 

Customs  against  reason  void,  ^  b.  ^.  a.  140.  a. 
141.  a. 

Where  a  custom  within  a  manor  to  have  a  fine  of 
every  tenant  for  marrying  of  his  daughter  with- 
out the  lord's  license,  sliall  be  good,  and  wliere 
not,  139.  b.  140.  a. 

In  what  customs  a  prescription  ought  to  be  aOeged, 
and  in  what  not,  175.  b. 

Custom  of  Borough  English,  what,  1 10.  b.  940.  b. 

Custom  that  the  youneest  son  shsJI  inherit  if  lie  lie 
not  of  the  half  blood,  good,  140.  b. 

Custom  that  the  eldest  daughter  or  sister  only  sliall 
inherit,  good,  ibid. 

Usage,  and  not  usage,  a  good  argument  in  law  for 
proof  or  disproof  of  any  matter,  81.  a.  b. 

Damages.  S?^  Abettors, A verment^Dower, 
Qjuare  Impedity  Stat.  8  H.  6«  c.  9.  of 
Clocester,  c.  1.  Waste. 

The  proper  signification  of  the  word,  957.  a. 

Where  upon  a  joint  action  and  recovery  by  parce- 
ners, damages  shall  enure  to  them  in  severalty, 
198.8. 

Where  upon  a  recovery  in  waste  by  the  aunt  and 
niece,  for  waste  done  in  the  life  of  the  other  sister, 
the  aunt  only  shall  recover  damages.  Hud, 

Where  upon  a  recovery  in  waste  by  the  tenant  for 
life  and  him  in  the  reversion,  he  in  the  reversion 
only  shall  recover  damages,  49.  a. 

Where  in  an  action  of  trespass  damages  shall  be  re- 
covered for  the  entry  only,  and  where  for  all 
mean  occupation,  957.  a. 

^here  in  a  writ  of  entry  upon  the  stat.  R.  9.  da- 
mages only  shall  be  recovered  for  the  entry,  and 
not  for  the  mean  profits,  957.  a. 

Where  upon  a  feonment  by  a  disseisor  to  divers 
persons,  the  survivor  not  agreeing  to  the  feoff- 
ment sbaD  be  excused  of  damages  in  a  vrrit  of 
entry,  9^  b. 

Where  the  plaintifl^may  release  damages,  and  h«ve 
judgment  of  the  principal,  355. 

Date  of  a  Deed. 

If  It  he  impossible,  when  it  shall  ttkt  effect  fimn, 
40.  b. 

Day.    See  Debt,  Paymenti  Time. 

ThelegfdaoonitatioDofthe  word,  134.  b. 

The  oominoa  oays  between  sununons  in  real  actions, 

and  the  return,  jftscL 
The  days  andentiy  allotted  to  fekos  in  trial  of  life 
,  to  aiake  th^  defenoei  and  the  course  of  pro- 

W^w^a**"^« 
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ceeding  in  the  king's  bench  npon  indictment  at 

tbb  day,  UtUf. 
What  are  said  dkt  tpedaiu,  and  what  dktgratut, 

134-  b.  135.  a. 
In  what  caaes  such  days  are  granted,  and  in  what 

To  what  purpose  the  day  of  nUi  priut  and  the  day 

in  bank  are  said  all  one,  135.  a. 
What  are  said  diei  jwridici,  and  diet  non  juridici, 

»35-«-     ' 
What dUtartjficiaUt,  and  dia  naturala,  135.  a. 
A^  what  time  foreign  nations  begin  to  account  the 

day,  135.  a. 
What  ibalJ  be  said  a  year,  half  a  year,  a  quarter  of 

a  year,  and  what  a  month,  in  legal  computation, 

135.  b. 

Where  the  comm<m  law  gare  the  disseisee  a  year 
and  a  day  after  his  claim  to  enter,  the  day  of  his 
daim  shall  be  taken  inclusively,  955.  a. 

Where  in  a  protection  of  pn^ectore,  for  one  year, 
the  day  of  the  teite  shall  be  taken  inclusively, 
130.  b. 

Ad  advice  to  students  in  spending  the  day,  6^  b. 

Dean  and  Chapter.     See  Bishop^  Clergy, 
Corporation. 

The  etymology  of  the  word  dean,  95.  a. 

Ihe  jnanoer  how  deans  came  in  and  are  installed  at 

this  day,  and  bow  formerly*  95.  a. 
Cbspter  what,  and  the  several  sort  of  chapters,  ibarf. 

Mt    See  Acceptance,  Attornment, 
Contract,  Execution,  Infant. 

Where  an  action  of  debt  lieth  for  rent,  and  where 

»«»47.a.b.67. 
What  shall  be  said  a  good  plea  in  debt  for  rent, 

47- b. 
Where  an  action  of  debt  for  relief,  escnage,  &c.  and 

»bere  not,  47.  t>.  83.  a. 
Whit  ihall  be  a  anfficient  contract  whereupon  to 
^ooDd  an  aetioii  of  debt,  and  what  not,  16s.  b. 
Where  opoD  payment  of  money  at  several  days  an 

Ktion  of  debt  lieth  not  before  the  last  day  be  past, 

47.  h.  999.  b. 
Whoeit  lies  on  a  jadgment,  351.  b. 
Where  the  executors  shall  have  an  action  of  debt 

fcr  the  arrearages  of  rent,  which  tbe  testator 

luBuelf  could  not,  146.  b. 
Where  an  action  of  debt  lieth  against  an  infant 

npQo  a  contract,  and  where  not,  173.  a. 
Where  by  a  release  of  all  debts  an  execution  shall 

he  discharged,  76.  a. 

Decies  tantum. 
Where  it  lies,  369.  a. 

l^eeds.  See  Charters,  Chattels,  Defea- 
>uioe.  Dower,  Estoppel,  Exchange, 
Habendum^  Inrolment,  Livery,  Obli- 
gation, Partition. 

^  deed,  what,  and  what  things  incident  thereunto, 

45- b.  171.  b. 
J**vere  kinds  of  deeds,  35.  ,b.  36.  a. 
"i^  aeveral  parts  of  a  deed,  and  tbe  nature  and 

we  of  each  part,  6,  a.  399.  a.  b. 
Vol.  L 
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Where  a  deed  shall  be  sood,  albeit  the  formal  and 

orderly  parts  thereof  be  wanting,  7.  a. 
The  difference  between  a  deed  and  a  charter,  9.  a. 
What  shall  be  said  a  good  delivery  of  a  deed,  and 

what  not,  36.  a.  49.  b. 
Where  a  deed  shall  receire  trial  per  pott,  and  where 

by  the  court,  35,  b. 
Divers  roles  concerning  the  construction  of  deeds, 

36.  a. 
The  antiquity  of  sealing  deeds  and  charters,  7.  a. 
How  the  dates  of  deeds  were  anciently  omitted,  6.  a. 
Where  every  deed  ought  to  be  in  parchment  er 

paper,  35.  b.  171.  b.  999.  a. 
Where  a  letter  of  attorney  may  be  contained  within 

a  deed  of  feoffment,  and  where  not,  53.  b. 
What  inheritances  shall  pass  without  deed,  and 

what  not,  131.  b. 
Where  and  why  a  deed  being  pleaded  ought  to  be 

shewed  in  court,  35.  b.  i9i.  b.  335.  a.  b. 
What  manner  of  deed  is  pleadable  in  court,  and 

what  nor,  335.  b. 
Where  a  stranger  to  a  deed  may  take  benefit  thereby, 
without  shewing  the  same  in  court,  and  where  not, 
367.  b.  317.  b. 
Where  and  by  what  persons  a  condition  may  be 
pleaded  without  shewing  a  deed  in  court,  and 
where  and  by  what  persons  not,  335.  a.  b.  336.  a. 
393-  a. 
Where^  the  deed  of  condition  ought  to  be  shewed, 
albeit  the  bondition  be  executed,  and  where  not, 
336.  a.  337.  b.  338.  b. 
Where  a  deed  remaining  in  one  court  may  be  pleaded 

in  another  court  without  shelving  forth,  33.  b. 
Where  a  deed  shewed  in  court  shall  be  said  to  re- 
main in  tbe  custody  of  the  court,  and  where  in 
the  custody  of  the  party,  331.  b. 
A  deed-poll,  what,  and  whence  so  called,  339.  a. 
Where  one  person  may  take  advantage  of  a  deed- 
poll  made  to  another,  and  how,  331.  a.  b.  333. 
a.  b. 
Tbe  description  of  an  indenture,  and  by  what  names 
it  was  called  andeutly,  and  by  what  at  this  day, 
339.  a.  143.  b. 
Where  a  deed  b^pjpnnin^  Hac  indentura,  and  with- 
out any  actual  indentmg,  shall  be  no  indentlire ; 
lecui  if  the  parebment  or  paper  be  indented, 
though  there  be  no  such  words,  143.  b.  339.  a. 
The  several  kinds  of  indentures,  and  the  forms  of 

them,  339.^  b.  330.  a. 
Where  upon  a  gift  in  tail  by  indenture,  the  part  of 
the  donee  after  his  death  without  issue,  shall  be- 
long to  the  donor,  339.  a. 
Where  an  mdenture  shall  be  said  the  deed  of  the 
feoffee,  albeit  no  mention  be  made  of  putting  his 
seal  to  the  deed,  and  where  not,  930.  b. 
Where  a  man  shall  take  and  be  bound  by  an  inden- 
ture, albeit  he  never  sealed  the  deed,  and  where 
not,  330.  b  331.  b. 

Default,     See  Disceit,  Nonsuit,  Quod  Ei 
De/brceat,  Retraxit^  Recovery. 

The  legal  acceptation  of  the  word,  359.  b. 

llie  several  causes  allowed  by  the  law  for  saving  a 

default,  359.  b. 
Where  sickness  shall  be  no  caas^  to  save  a  defiudt, 

ibid. 
Where  judgment  final  shall  be  given  in -a  writ  of 

right  upon  default  of  the  tebant,  395.  b. 

f  Defeasance. 


(faoodi) 


INDE/X   TO   COKK*S 


BE 


DE 


Defeasance.    See  Deeds,  Execution. 

the  deriTBtkm  of  the  word,  336.  b. 

Where  and  what  inheritanoes  may  be  defeated  by 

indentnies  of  defeasance,  and  where  and  what 

not,  S36.  b.  937.  a. 

Defence. 

What,  and  the  derivntion  of  it,  197.  b. 
When  to  be  oied,  197.  b. 
Divided,  «fru2. 
How  to  be  made,  ibid. 

Deforcement.    See  Abatement. 

The  signification  and  derivation  of  the  word,  331.  b. 
Degrees.     See  Frankmarriage. 

Gtaduiunde  dicitwr,  94.  a. 

The  several  sorts  of  degrees  in  e  writ  of  entiy, 

938.  b. 
What  estate  or  change  shall  make  a  degree  to  have 

a  writ  of  entry  in  the  per,  and  what  not,  939.  a. 

318.  a. 
Wbtfie  albeit  the  degrees  be  once  past,  the  writ 

may  be  brought  wiUiin  the  degrees  again,  939.  a. 
Where  two  estates  shall  make  bat  one  degree  in  a 

writ  of  entry,  iM. 

Demand,    See  Release,  'Request. 

The  several  kinds  of  demands,  991.  b. 

At  what  place  and  time  a  demand  of  a  rent  to  enter 

for  a  condition  broken,  or  to  have  an  assise,  ought 

to  be  made,  and  at  what  not,  144.  a.  153.  a.  b. 

901.  b.  909.  a. 
Where  a  distress  is  granted  upon  not  payment  and 

demand,  yet  the  grantee  may  distrain  after  the 
'    day  of  payment,  without  any  demand,  144.  a. 

909.  a.  t 

Demurrer.     See  Statute  87  EL 
4  4*  5  AnruBm 

Demurrer  what,  and  whence  derived,  71.  b. 

The  form  of  a  demunrer,  71.  b. 

The  several  kinds  of  demuirers,  79.  a. 

What  (hings  are  admitted  by  a  demurrer,  and  what 
not,  79.  a. 

Where  there  is  a  demurrer  for  part,  and  issue  for 
other  part,  which  shall  be  first  tried,  79.  a.  195.  b. 

The  course  of  the  proceeding  of  the  judges  upon* 
demurrer,  79.  a. 

Where  the  party  shall  alledge  special  matter,  and 
conclude  with  a  demurrer,  79.  a. 

Where  a  demurrer  may  be  upon  aid-prier,  receipt, 
voucher,  wager  of  law,  &c.  73*  n. 

Where  the  party  shall  be  compelled  to  join  in  de- 
murrer, and  where  not,  79.  a. 

Dene,  Denne. 

The  meaning  of  the  words,  4.  b.  5.  b. 


ice. 


Denizcil.    See  Alien, 

The  etymology  df  the  word,  199.  a. 
The  several  acceptations  of  the  word,  199.  a. 
The  difference  between  naturalization,  and  deniza- 
tion by  the  kmg's  letters  patents,  8.  a.  199.  a. 


Denksn  may  poichaie  brndi,  t.  b.  8.  a. 

What  issue  of  the  denicen  may  inherit,  9.  b.  8.  i. 

Departure.  5^  Action,  Pleading,  jR^^oxi^. 

Departure  in  pleading,  304.  a. 
Where  the  reiomder  containing  matter  subsequent 
.  to  the  bar  shall  be  a  departure,  and  where  not» 

304. «. 

Where  the  defendant  pleads  performance  of  cove- 
nants, and  the  plaintiff  replies  that  he  did  not 
such  an  act,  &c.  to  say  that  he  offered  to  do  4t, 
and  the  pUuutiff  refused,  shall  be  a  departure^ 
304.  a. 

Where  the  party  entideth  himself  by  tbe  commcA 
law,  to  make  it  good  by  a  custom  or  act  of  par- 
liament, shall  be  a  departure,  304.  a. 

Where  the  party  pleads  an  estate  generally,  in  his 
second  plea  to  maintain  it  by  a  matter  tant»- 

«   mount  in  law  shall  be  a  departure,  304.  a. 

Where  the  plaintiff  counts  m  a  gift,  and  maintaina 
in  his  replication  by  a  recovery  in  value,  this  is 
no  departure,  ibid. 

Where  in  an  action  transitory  the  varying  of  the 
pluntiff  in  lui  replication  from  the  tune  and 
place  alleged  in  the  count  shall  be  no  departure* 
989.  a.  b. 

Deraignment.    See  Warranty. 

Hie  signification  and  derivation  of  the  word,  136.  b. 

Detinue. 

Where  and  for  what  things  a  writ  of  detinue  lieth, 

and  where  and  for  what  not,  b86.  b. 
Where  the  defendant  shall  wage  his  kw  in  adelimie^ 

and  where  not,  ibid. 
Where  in  a  detinue  of  charters,  sununons  and  sotc- 

ranee  lieth,  986.  b. 
Where  a  release  of  actions  personal  shall  be  a  good 

plea  in  detinue  of  charters,  ibid. 
Where  a  eafios  lieth  in  a  deCuMie,  and  where  nets 


This  action  is  now  diaosad,  and  why.  Hid, 
In  what  cases  it  b  better  to  bring  an  action  of  de- 
tinne,  than  an  action  of  trover,  ibid. 

Devise.  See  Attornment,  Condition, 
Entry,  Stat.  38  H.  3.  c«  1.  34  H.  8. 
c.  5.  Testament,  Uses. 

The  sigidfication  of  the  word  (devise)  1 1 1.  a. 

Where  devises  ought  to  have  construction  accord- 
ing to  the  intent  of  the  devisor,  and  wliere  not* 
95.  a.  399.  b. 

Where  an  inheritance  shall  pass  by  devise  witfaiNit 
the  word  (heirs)  9.  b.  399.  a.  b. 

Why  in  devises  a  greater  latitude  b  allowed  than 
In  any  conveyances,  9.  b. 

¥nMna  sabseqaentdevbe  shall  not  be  arBfoation 
of'.thelionier,  ii9.  b. 

A  devise  to  a  man  and  his  htia  male,  a  good 
estate-tail,  97.  a. 

Where  by  a  devise  to  a  man  and  his  heirs  males  tlie 
son  of  his  daughter  shall  not  inherit,  95.  a. 

Where  an  estate  may  pass  by  devise,  that  can- 
not by  act  be  executed  m  the  life  of  the  devisor* 
49.  a. 


COMMfiNlFABY   U 
PI 

Where  the  deiriiee  thaU  take  the  thing  densed 

viCbOAt  die  aiieqt  of  the  cxecoton,  nd  where 

aot,  ^11.  a. 
Where  upon  a  dcyiBe  of  lands  the  freehold  shall  be 

said  in  the  devisee^  before  entry,  1 1 1.  a. 
What  ntnedy  the  deTi«w  bath  upon  the  introsioa 

of  a  stranger,  and  a  descent  cast  before  hk  entry. 


Deyise  o^  fands  by  costom  before  the  statutes, 
where  gpod,  and  where  not,  1 1 1.  a.  b. 

Where  by  a  custom  to  deyise  lands,  a  deviae  of  a 
rent  ovVef^  same  lands  fhaU  be  good,  iii.a. 

Where  devises  of  lands,  &c.  since  the  statutes  of  32 
fiida4i7-9.'bfiiihegQod,  and  where  not,  and 
where  soch  de^iMf  |iqW1  be  good  for  dbe  whole, 
«lid  where  ib«t  for  part,  iii.  h.per  tpi.pag. 

Where  ^  ea^ifim  to  defise  lands  holden  by  knf^ts 
aenrice,  shall  continue,  notwithst^oding  the  mak- 
ing of  these  statates,  111.  b.  116-  e- 

Whcre  adeirise  by  ttwB  hwbandio  the  wife  shall  be 
good,  but  not  ^Mut^,  11a.  a.  b. 

m^^  ^  4*nf  e  of  iand9  to  be  sold  by  ezeentors 
ij^  be  good,  and  where  auch  sale  by  them  shall 
be  good,  and  where  not,  iia.  b.  llg.  a.  036.  a. 

)l^i^»fooApM9tb^n«detoiihense  of  a  last 
fqul»«r  fi^»och|ieraQnf  MiMlbenamedin  the 
i0^  FiHl,  xhe  m9U  shall  be  mM  to  pass  bj  the 
ipjil,  ijpi^  wi»»  ^  llie  feoffinent,  871.  b. 

P^hipid^tiop^u 

May  be  soed  for  in  the  spiritual  court,  53.  ^. 
™^—^ —  an  action  on  the  case  will  fie  fo;>  them  at 
law,  Wid* 


niaaMi^.    See  Alien,  Capacity,  Excpm- 
nuukicalton,  Oudawry,  Profession. 


^  ^  jsid  diaa^ifities  in  law  in  thepeison  to  bring 
any  action,  ^d  wjbp  were  anciently  disabled, 
md  wiho  at  this  day,  ift8.  a.  136*  b. 

Disceit.    See  Qifocf  Ei  Deforceai. 

Where  upon  a  ncorery  by  default  in  an  fiction  of 

waste  Ji  writ  of  disceit  fieth,  355.  b. 
Where  upon  a  reooyciy  by  default  hud  againit  ji 

peoon  in  priion, «  vi>t  of  (Qiic^t  Ueth  not»  869*  ^* 

Discent     See  Appefd.  Attamderi  Chat- 
tels, Corruption  of  mof^,  fi«tiy,  H^ir, 

!lhr/HgwMf<tiop.w>d  dnirotwp  dT  iha  ,woid,  A37.  a. 

13.  b.  163.  b. 
.WMce  tl^  jhek  JbdU  be  |o  iby  diMflBt,  «f  an  estate 

that  by  possibility  coqid  ^pX  Am  Us  aoceator's, 

Biifolaiiiier. 

The  e^Dwlpgjy  and  Vupification  of  the  vprd^  »08.  e* 

The  several  kmds  of  disclaimers,  ipa.  a. 

Wbeve  j«id   what  penons  may  dlsdaint  ,|n  thp 

teigpuory,  aoid  where  an^  what  not,  ^93.   a. 

If^.^.  103.  a. 


PON  L;[TTLET0N.  (^^xSS) 

DI 

What  IS  wrought  by  such  disclaimer  in  th»  w^tga^j^ 
108.  b. 

Where  upon  the  disclaimer  of  the  tenant  in  real 
action,  the  demandant  may  enter  before  judg- 
ment, 368.  a.  363.  a. 

Discontinuance.  See  Condition,  Coi^o- 
ration,  Entry,  Stat.  39  H.  8.  c.  dS. 
1  H,  7.  c.  26.  34  H'  8.  c.  20. 

The  description  of  a  discontinuance,  395.  a. 

The  deriration  and  several  acceptations  of  the 
word,  385.  a. 

How  many  several  ways  a  discontinuance  may  be 
wrought,  and  to  the  prejudice  of  how  many  se- 
veral persons,  385.  a.  b. 

What  inneritances  may  be  discontinued,  and  what 
not,  387.  b.  331.  b.  338.  a.  b.  385.  b. 

Where  the  divesdng  or  displacing  the  estate  of 
another  by  alienation  shall  work  a  discontinuance, 
and  where  not,  387.  b. 

Where  the  alienation  of  a  corporation  was  a  dis- 
continuance to  the  successors  at  the  common 
law,  and  where  not,  385.  b.  341 .  b.  346.  a.  and  b. 

347.  »• 

Where  and  what  act  by  the  husband  was  a  discon<> 
tinuance  of  the  lands,  &c.  of  his  wife  at  the  com- 
mon law,  and  what  shall  be  a  discontinuance  at 
this  day,  and  where,  and  wW  not,  386.  a.  per 
tot.  pa;. 

What  act  or  conveyance  by  tenant  in  tail  shall  be 
a  discontinuance  of  the  estate  tail,  and  what  not, 
386.  b.  387.  a.  b.  388.  a.  334.  b. 

Where  the  feoffment  of  the  husband  being  jointly 
seised  in  special  tail  with  his  wife,  shall  oe  a  (dis- 
continuance to  the  issue  after  the  death  of  the 
wife,  386.  b. 

Where  the  alienation  of  one  jpintenant  shall  be  no 
discontinuance  to  his  oompauion  surviving,  188.  a. 
1 87.  b. 

Where  a  partition  between  parceners  s)iall  work  no 
discontinuance,  173.  a.    ' 

Where  a  warranty  annered  to  a  release,  or  con- 
firmation shall  work  a  discontinuance,  and  where 
not,  388.  b.  389.  a.  339.  a. 

Where  the  releue  of  an  abbot  with  warranty  shall 
be  no  discontinoance  to  his  successor,  389.  a. 

Where  the  gra^pt  of  a  rent  in  fee  with  warra^y  b^ 
tenant  in  tail  #hall  be  no  discondnuancsi  to  his 
issue,  but  at  his  election,  338.  b. 

Where  tenant  in  tail  of  a  rent  disK^M  the  terr 
tenant,  afeoffinent  by  him  with  warranty  shall  ho 
no  discoiitmuance  of  the  rent,  iM. 

Where  a  grant,  release,  or  confirmation  in  foe  to 
a  lessee  for  years  by  teni^t  for  life^  or  In  tail, 
shall  work  no  discontinuance,  389.  K  330.  a.  b. 
338,  b. 

WKre  tbe  conveyance  of  an  inheritance  that  Ueth 
in  ^^trj,  ^hereto  np  livery  is  requisite,  sh^ 
work  via  discontinuance,  338.  b. 

Where, a  fine  levied  by  tenant  in  tail  of  a  reversaoa 
upon  a  lease  for  Years  shall  be  a  discontinuance 
atcvM  of  a  reversion  upon  a  lease  for  his  own  li  fo 
393*  b. 

Where  a  lease  ^tenant  m  tail  for  the  life  of  the 
lessee  was  a  dVscontinuance  at  the  common  law 
during  the  particular  estate',  333.  a.  336.  a.  338.  b. 
Tuie  Stat  38  H.  8.  cop.  88.  where  sodi  lease  shall 
be  good  at  this  day,  and  where  not. 
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Where  the  freehold  maj  be  ducontinoed,  «nd  not 
the  reTcnioo,  333.  t. 

Where  a  revenion  in  fee  npou  a  leaie  for  life,  or 
gift  in  tail  being  executed  in  the  life  of  tenant 
m  tail,  who  made  the  estates,  shall  be  a  discon- 
tinuance to  his  issue,  and  where  not,  333.  a. 
834.*- 386- b. 

Where  a  gift  in  tail  bj  tenant  in  tail,  and  a  release 
to  the  donee  in  fee,  shall  be  no  discontinuance 
after  the  death  of  the  donee  without  issue ;  secus 
of  a  lease  for  life  and  such  release,  333.  b. 

Where  tenant  in  tail  makes  a  gift  in  tail,  a  feoff- 

*  ment  in  fee  bj  the  donee  shall  he  no  discontinu- 
ance after  his  death  without  issue,  337*  ^ 

Where  tenant  in  tail  makes  a  feoffment  of  a  manor 
with  an  advowson  appendant,  and  dies,  his  issue 
may  present  before  recontinuance ;  tecus  if  the 
feoffee  had  presented  in  the  life  of  the  tenant  in 
taU,  333.  b. 

Where  a  fine  tur  grant  and  render  by  tenant  in  tail, 

'  not  executed  in  his  life,  shall  be  no  discontinu- 
ance to  his  issue,  333.  b. 

Where  a  reversion  with  warranty  not  executed 
in  the  life  of  tenant  in  tail  shall  be  no  discon- 
tinuance, ibid. 

Where  tenant  in  tail  disseises  hb  lessee  for  life,  and 
makes  a  feoffment,  and  the  lessee  dies,  this  shall 
be  no  discontinuance,  333.  b. 

W^here  a  feoffment  by  tenant  in  tail  to  him  in  the 
reversion  or  remainder  shall  be  a  discontinuance, 
and  where  not,  325.  a. 

Where  a  reversion  may  be  revested,  and  yet  the 
discontinuance  remain,  335.  a. 

Where  the  estate  which  wrought  the  discontinn- 
ance  is  defeated  by  entry  for  condition  broken, 
&C.  the  discontinuance  itself  is  avoided,  336.  b. 

Where  and  by  what  means  an  estate  tail  may  be 
discontinued  by  him  that  was  never  seised  of  the 
same  estate,  and  where,  and  by  what  not,  338,  b. 
339.  a.  b.  340.  a.  347.  a.  b. 

Where  the  escheat  of  a  reversion  m  the  life  of  tenant 
in  tail  not  executed  in  his  grantee,  shall  work  no 
discontinuance  to  the  issue,  340.  b. 

Where  the  alienation  of  a  parson,  prebend,  &c. 
shall  be  no  discontinuance  to  the  successor, 
341.  a.  b. 

Disparagement  in  Marriage.    See 
Marriage,  Wardship. 

The  etymology  of  the  word  (disparagement)  80.  a. 

The  several  Tinds  of  disparagements  in  marriage* 
and  what  shall  be  said  a  disparagement,  and 
what  not,  80.  a.  b.  8a.  a. 

The  penalty  incurred  by  the  lord  for  such  dispa- 
ragement, 80.  b. 

Where  a  disparagement  by  one  jointenant  shall  be 
a  forfeiture  of  the  wardship  as  to  both,  80.  b, 

Upon  disparagement  to  the  heir  who  shall  enter 

.    and  oust  the  guardian,  and  who  not,  81.  a. 

Where  the  heir  after  disparagement  shall  be  in 
ward  again,  and  where  not»  &,  b. 

Disseisee,  Disseisor. 

What  he  may  and  what  he  may  not  do  befbre  re- 
entry, 956.  a. 


Disseism.  See  Abatement,  Assise,  Coyer- 
ture,  Continual  Claim,  .Jointenants, 
Judgment,  Tenant  at  Sufferance. 

The  definition  of  a  disseisin,  and  the  signification  of 

the  word,  153.  b.  181.  a. 
What  shall  be  said  a  disseisin  of  a  rent-seek  to  have 

an  assise,  and  what  not,  153.  a.  b.  16].  b. 
What  shall  be  said  a  disseisin  of  a  rent-service,  and 

whatnot,  160.  b.  161.  a.  b. 
What  shall  be  said  a  disseisin  of  a  rent-charge* 

161.  b. 
Where  a  man  shall  have  several  assises,  for  one  dis- 
seisin of  one  and  the  same,  153.  b. 
Where  an  assise  lieth  against  a  coadjutor,  or  coun- 
sellor to  a  disseisin,  notwithstanding  the  death 

of  the  tenant,  18.  b. 
Where  the  agreement  of  him  in  the  reyersion  to 

a  disseisin  of  the  tenant  for  life  to  his  use,  shall 

make  him  a  disseisor  in  fee,  108.  b. 
Where  a  disseisin  of  the  tenant  in  a  pnec^  by  the 

demandant  to  the  nse  of  others,  shall  not  abate 

the  writ,  108.  b. 
Where  the  entry  of  a  man  into  lands  of  his  own 

wrong  shall  lie  a  disseisin,  notwithstanding  lus 

claim  to  bold  at  the  will  of  the  tenant,  971.  a. 
Where  a  particular  tenant  holding  over  his  estate 

shall  be  reputed  a  disseisor,  abator,  &c.  umI 

where  a  tenant  at  sufferance,  971.  a. 
Where  he  in  the  remainder  for  life  disseises  the 

particnlar  tenant,  by  the  death  of  the  tenant  the 

disseisin  shall  be  purged,  976.  a.  , 

Where  the  confession  of  a  disseisin  shall  be  pi^ 

judicial  to  the  tenant  in  a  real  action,  and  where 

not,  387.  a. 
Where  the  payment  of  rents  or  services  to  a  stranger 

by  the  tenant  shall  be  a  ditoeisin  to  the  lord, 

and  where  not  but  at  his  election,  323.  a.  and  b. 

304.  a.  and  b. 
What  acts  by  a  disseisor  shall  be  good  to  bind  the 

disseisee,  and  what  not,  35.  a.  357.  b.  58.  b. 
Where  tenants  for  years,  guardian,  tenant  by  degit^ 

&c  by  their  feoffment  shall  be  disseisors,  330.  b. 

367.  a.  b. 

Distress.      See  Attornment,  Rescous» 
Stai.  aW.SfM.  32  H.  8.  c.  37. 

The  derivation  of  the  word,  96.  a. 

Of  what  tlungs  a  distress  may  be  taken,  and  of 

what  not,  47.  a.  b. 
How  the  distress  ought  to  be  demeaned,  47.  b. 
WThat  shall  be  said  a  sufiicient  pound  to  impound  a 

distress,  and  what  not,  ibid. 
Where  a  distress  in  the  night  shall  be  good,  and 

where  not,  14a.  a. 
Dutress  insejwrably  incident  to  eveiy  senrioe,  150:  b. 

151.  b. 
For  what  service  incertain  the  lord  may  distrain, 

and  lor  what  not,  96.  a.        . 
Where  a  distress  lieth  for  a  rent-seek,  153.  a. 
Where  the  lord  may  distnun  the  cattle  of  his  teflant 

out  of  fais  fee,  and  where  not,  161.  a. 
Where  the  owner  may  make  resoons  of  a  distreas 

taken  for  damage-fleasant  out  of  the  land  in 

which,  &C.  ibid. 
For   damage-feasant,  where  it   must  be   taken, 

161.  a. 

Ditoroe. 


COMMENTARY  UP 
DO 

Dtvoree.    See  Bastard,  tyowety  Marriage. 

Hie  dermtion  of  the  word^  S85.  a. 
The  several  kinds  of  divorces,  ibid. 
A  wmeuio  mtOrunomi,  what,  3s.  a.  235. 
•i  MewA  a  thoro,  what,  33.  a. 


Donatives. 

How  they  are  made,  344.  a. 

^  Double  Plea.    See  Plea. 

Where  and  why  sach  plea  not  allowahle  in  law  by 
tenant  and  defendant,  303.  a.  304.  a. 


Where  in  pleas  dilatory,  daplicity  of  matter  mav 
be  used ;  aenu  in  pleas  peremptory  and  perpetual, 

By^  what  means  a  man  havine  divers  distinct  matters 
in  eicuse  or  bar  of  an  act^n,  may  take  advantage 
of  them  ail,  304.  a. 

Dower.  S00  Admeasurement,  Attornment, 
Curtesy,  Jointure,  Waste,  Warranty. 

Hie  definition  and  derivation  «f  dower,  30.  b. 

The  divers  kmds  of  dowers,  33.  b.  39.  b. 

The  description  of  dower  at  the  common  law,  30.  b. 

33*  a.  33*  b. 
What  things  requisite  to  the  cunsumnmtion  of  dower, 

31.  a.  3a.  a. 
The  wife  of  what  person  shall  have  dower  of  the 

lands  of  her  husband,  ahd  of  what  not*  30.  b. 

31.  a. 
The  privileges  incident  to  dower,  31.  a. 
Of  what  inheritances  the  wife  shall  have  dower, 

and  of  what  not,  and  in  what  manner  they  shall 

be  asdgned  unto  her,  30.  b.  33.  a.  37..  b.  164.  b. 

165.  a.  307.  a. 
Why  the  law  made  this  provision  for  the  wife, 

31- a- 
Why  dower  may  be  ad  otHum  ecclaia  not  ad  oitutm 

casfri,34.  a. 
Of  what  castle  or  mansion-house  the  wife  shall  be 
'endowed,  and  of  what  not,  3a  b.  36.  b.  31.  b. 

165.  a. 
Of  what  seisin  of  her  husband  the  wife  shall  be 

endowed,  31.  a.  336.  b.  358.  b. 
Wbere  the  wife  shall  not  be  endowed  of  the  seisin 

of  her  husband  had  by  intrusion  upon  the  king's 

ponesaions,  30.  b. 
Dm  ie  date,  where  it  shall  be,  and  where  not,  31 .  a.  b. 

40.  b. 
Where  the  wife  shall  be  endowed  of  an  estate  of  her 

husband  determined,  31.  b. 
Where  the  wife  shall  not  be  endowed  upon  a  remit- 
ter or  alteration  of  the  estate  to  the  heir,  31.  b. 
Where  the  wife  shall  not  be  endowed,  albeit  the 

issoe  by  possibility  may  inherit,  et  e  cotwertQ, 

31.  b.  40.  b. 
Where   the  wife  being  an  alien  or  Jew  shall  be 

endowed,  and  where  not,  31.  b. 
Where  the  wife  shall  have  dower  of  a  thing  tu^ 

pended  or  extinct,  and  where  not,  33.  a. 
Where  the  wife  shall  be  endowed  according  to  the 

impfovement  or  decay  of  the  value  of  her  hus- 

haodPs  estate  after  his  death,  and  where  not, 

34.  m. 


ON  LITTLETON.  (Ixxxv) 
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Where  the  wife  divoreed  shall  have  dower,  and 

where  not,  and  why,  33.  a.  33.  b. 
Where  the  wife  shall  lose  her  dower  by  elopement, 

and  where  not,  33.  a. 
Where  the  wife  shall  be  endowed  in  severalty  by 

metes  and  bounds,  and  where  not,  33.  b. 
Where  a  charge  shall  be  good  against  the  wife  made 

after  her  tide  to  dower,  and  where  not,  33.  b. 

33.  a.  1*73.  n. 
Where  the  wife  shall  lose  her  dower  by  the  attainder 

of  her  husband,  and  where  not,  31.  a.  37.  a.  41.  a. 

39«-  b- 
Where  the  wife  shall  recover  damages  in  a  writ  of 

dower,  and  where  not,  33.  b. 
What  shall  be  said  a  good  plea  in  dower  to  bar  the 

wife  of  damages,  33.  a. 
To  what  purposes  the  dower  of  the  wife  shall  be  said 

a  contmuance  of  the  estate  and  possession  of  her 

husband,  and  to  what  not,  341.  a.  344.  a. 
Of  what  age  the  wife  ought  to  be  to  have  dower, 

33.  a.  37.  a. 

What  shall  be  said  a  good  marriage  as  to  dower,  and 

what  not,  33.  a.  b. 
Where  the  disability  of  the  wife  during  coverture* 

being  removed  before  the  death  of  her  husband, 

she  shall  be  endowed  from  the  first  seisin  of  her 

husband,  and  where  not,  33.  a. 
Where  the  wife  shall  have  dower  which  cannot  hare 

an  appeal  of  the  death  of  her  husband,  et  i  coa- 

wrto,  33.  b. 
Upon  what  death  of  the  husband  the  wife  shall  b& 

endowed,  and  upon  what  not,  33.  b.  13^  b» 
Where  by  custom  the  wife  shall  be  endowed  of 

the  whole,  and  where  of  the  moiety,  and  where 

but  of  the  fourth  of  the  husband's  estate,  and 

hi  what  place  such  custom  is  pleadable,  33.  b. 

110. b.  111. a. 
The  description  of  dower  ad  etthtm  eceinur,  34.  a. 
Where  such  dower  shall  be  good  without  deed, 

34.a. 
At  what  age  the  husband  may  endow  his  wife  ad 

cttuan  tcciesm,  34.  a.  38.  a. 
Such    endowment   not   good    by   tenant  in  tail, 

3B.a. 
Where  the  wife  shall  enter  into  her  dower  after 

the  death  of  her  husband  without  assignment,  and 

where  not,  34.  b.  37.  a. 
What  things  are  requisite  to  assignment  of  dower, 

34.b.  3^a. 
By  what  persons  such  assignment  may  be  made, 

34-  b.  35.  a. 
Where  assignment  <o{  dower  by  a  disseisor,  he. 

shall  be  good  asainst  the  disseisee,  and  where 

not,  35.  a.  357.  b. 
Where  one  tenant  of  the  land  shall  take  advantage 

of  an  assignment  of  dower  made  by  another 

tenant,  and  where  not,  35.  a. 
Of  what  things  assignment  of  dower  may  be  made, 

34.  b.  39.  a. 

Where  an  assignment  of  dower  shall  work  a  degree 

to  have  a  writ  of  entry  in  the  per,  and  where  not, 

339.  a. 
The  description  of  <}ower  ex  a$iknm  patrii,  and  of 

what  tenements  such  endowment  may  be  made, 

36.  a. 
By  what  person  such  endowment  shall  be  good,  and 

by  what  not,  35.  b.  37.  a. 
At  what  age  a  man  may  endow  his  wife  ex  aaemn 

patrUt  35«  b.  38.  a. 
Dower  ex  anmsu,  maln«,yratrtf,  ^c.  where  good,  and 

where  not,  35.  b. 

f  3  Of 


(hxxtl) 


INDEX  TO 


£1 


Of  wli&t  put  of  tb^  hod  dower  te  amnm  jmM,  and 
.   ad  orttKfB  eceleiut,  may  be  made,  34.  b.  36.  a. 
^^ere  the  wiffe  may  (U^grt^  to  dower  ii<(  arttuai 

eccieM,  or  ex  ottouu  |MtHi,  and  where  agreement 

to  one  dower  shall  bar  her  of  another,  and  whe^e 

not,  36.  a, 
"What  Ihall  be  said  a  saffldent  act  bT  the  wife  to 

determine  hier  election  to  dower,  ud  what  tiot, 

145- •• 
The  deacriptlofa  of  dower  de  ta  pUdi  hedte,  38.  a. 
tViiere  the  wife  shall  retain  for  part,  and  reoorer 

against  the  guardian  in  chivalry  for  part,  39.  a. 
Where  a  writ  of  dower  lieth  against  the  guardiab, 

and  where  against  the  hdr,  38.  b. 
What  shall  be  a  good  plea  by  the  goaidian  in  bar 

of  dower,  and  what  not,  39.  a. 
What  shall  be  the  sorest  provision  for  tile  wife  for 

her  dower,  34.  b.  36.  b.  37.  a. 
Where  a  protection  mfty  be  cost  in  a  writ  of  dower, 

and  where  not,  1 31 .  a. 

Drench. 
Who  ore  so  called^  5.  b. 

Dunum^  Duna,  Dun. 

What  tbcy  are,  4.  b. 

Dumjvxt  infra  JEiatem,    See  Entry, 
Infimty  JoiDtoaant. 

Wherti  and  by  whom  soch  Writ  lietb,  047.  b. 
Where  baron  and  feme  infeab  join  in  a  feoffment 

by  mdenture,  the  feme  after  the  death  of  her 

hosband  mat  have  a  dumjwt  tfi/K»  etataik ;  seetis 

where  herself  was  of  fnlt  age  at  the  time  of  the 

feoffment,  337.  a. 
Where  an  infant  tenant  jmr  outer  vfe  makes  a  ftot- 

ment,  and  cenuy  fue  vie  dies,diim_/iMC  wi^  ^ttattm 

Iteth  not,  336.  b. 
Where  upon  a  fieoifment  by  two  jofaitenants  within 

age,  a  dvm  JuU  itfia  tOatam  lieth  by  theni  Hbre- 

rally,  337.  a. 
Where  two  jointenants,  one  within  age,  and  the 

other  of  fall  age,  make  a  feoffiosent,  the  infent 

surviving  shall  have  a  diim  Jut  it^ht,  dfe.  bnt  for 

a  moiety,  337.  b. 

JDum  non  Compos  Mentis*    See  Attohl- 
menty  Entry,  Idiot. 

The  teveral  aorts  of  rwn  cempot  mentU,  047.  a. 

By  what  means  a  feofiioent  or  other  estate  made  by 

a  nan  compot  mentis  may  be  avoided  daring  his 

life,  and  by  what  not,  047.  a.  b. 
Where  a  fine  or  recoveiy  by  a  imi  oompos  atenltf 

shall  bar  his  heir,  047.  a. 
Wh^e  a  fum  compoi  mentis  may  be  a  porchasor,  a.  b. 
-By  what  person  a  writ  of  wm  compot  mentu  lieth, 

and  by  what  not,  047.  b. 
Where  the  act  or  wrong  of  a  non  compm  mentU  shall 

be  imputed  to  him,  and  where  not,  047.  b. 

Datiei. 

Belease  of,  no  bar  in  action  of  acooont,  SQi.  a. 

Eire. 

Ilie  signification  of  the  word,  t^  b. 
T%e  authority  and  miimifer  of  ^rAoMNHBg  of  tbb 
justices  in  eire  anciently,  393*  b. 


BlecdoD.    See  Aniluity,  ATOWry,  Dow^, 

Warran^. 

Where  a  man  baring  several  remedies  for  one  thing, 

the  election  of  one  remedy  shall  conclndf)  him  ^ 

to  the  ol^er,  and  where  not,  146.  a. 
Where  an  decdon  is  dven  to  several  personst  the 

election  of  which  of  them  shall  stand,  945.  a. 
Where  of  two  several  things  who  shall  have  the 

electioii,  146*  *• 
Where  audi  election  oog^t  to  be  in  the  life  of  the 

parties,  and  where  not,  14&.  a. 
Where  a  man  by  his  act  and  wiong  Aall  lose  hit 

dection,  145.  a. 
Where  the  prMlege  of  eloction  abaU  dcteond,  or  ia 

transferable  over»  and  whete  not,  4O.  b.  100.  b. 

186.  b. 
Where  it  ahall  be  in  the  dcctioa  of  tfate  teilailt  to 

vouch,  &c  by  reason  of  a  warranty  in  deed,  or  in 
'  law,  384.  b. 
Where  the  lord  may  dett  to  bote  tb«  Wttdfldp 

of  the  hdr  of  his  tenant,  or  take  hinMlf  to  hia 

seigniory,  83.  b. 

Elegit.    See  Execution,  Stat  Wesi.  9. 

cap.  18. 

Sach  writ,  whence  so  called,  and  where  it  lielii, 

989.  b. 
What  thingi  the  sheriff  may  deliver  in  eaecotion 

upon  such  writ,  and  what  not,  989.  h. 

Elopement.    See  Dower. 

What  dopement  is,  39.  a.  b. 

Emblements. 

Where  a  lefesee  at  wOl  shall  have  the  emblementa 

a^r  his  estate  determined,  and  where  not,  54. 

a.  b. 
Where  a  tenant  for  life,  or  his  executors,  shall  have 

the  emblements  after  his  estate  ended,  and  wher6 

not,  55.  b. 
Where  the  lessee  for  years  of  a  tenant  for  life  shall 

have  the  com  after  the  death  of  his  lessor,  55.  b. 
Where  the  hosband  sows  the  land  of  his  wife,  hia 

executors  shall  have  the  com,  55.  b. 
Where  the  husband  Jointenant  with  his  wife  sowa 

the  ground,  the  wife  surviving  shall  have  the  com» 

ibid. 
Where  hmds  descend  to  a  daughter  who  sows  the 

goruud,  the  son  bom  after  shul  not  have  the  conl, 
UL 
Where  the  estate  of  the  tenant  is  defeated  by  a  right 

paramottflt,  forfeiture,  condition,  &c  the  tenant 

shall  not  have  the  com,  ibid. 
Where  the  dissdsee  by  his  regress  shall  have  the 

emblements  severed  before  the  entry,  ibid. 
Where  tenant  by  statnte-merehant  sows  the  land, 

and  after  is  satisfied  hj  a  casual  profit,  he  shall 

have  the  emblements,  ibid. 
The  remedy  which  the  tenant  hath  to  come  by  tbo 

com  after  his  estate  ended,  ^6.  a. 


Einbraoeiy. 

The  signification  of  the  wordi  ^9g.  a. 


Entry, 


COMMBNTABT  UPON  LJTTLETON. 


(IxxxviO 


iwiC9»  Bastaro^  Condition,  Continual 
Claim,  Degrees,  Discontinuance^  Dim 

tenants,  Statute  of  MarlMdgCy  Sur- 
rcnoer* 

ne  divert  writs  of  entry,  93^  t. 

The  several  writs  of  eatry  mir  <liiiritfti»  tmi  wktre 

each  writ  tieth»  S38.  b. 
Where  an  entry  generally  into  one  acre  shaMbe  said 

an  entry  into  othera,  and  where  an  eatry  into 

part  Aim  he  an  eatxj  into  the  whde»  and  where 

not,  15.  a.  b.  95a.  b. 
Wheie  the  entry  of  one  pareeaer  shaM  he  aecowited 

iu  law  the  entry  of  both,  and  where  not,  »43.  b. 

Where  the  entry  of  a  stranger  to  the  use  of  him 
that  hath  right  or  title  of  entry  shall  vest  th^ 
eitate  in  him  before  agreement,  and  vriiere  not, 
945.  a.  958.  a. 

What  act  upon  the  land  by  him  that  hath  a  right 
ci  eafery  shall  amount  to  an  entry,  and  what  not, 
4§.  h.  245.  h.  3M.  a. 

Where  an  entry  into  one  acre  in  the  name  of  other 
acres  in  the  same  conoty  shall  be  soflicient  for 
bothy  and  where  not,  359.  b.  per  tot,  f€tg. 

Why  anciently  a  lone  possession,  and  why  at  diis 
day  a  dlscent,  shall  take  away  the  entry  of  him 
that  right  hath,  9^7.  h. 

Tiie  disoeat  of  what  inheritances  shall  toll  an  entry, 
and  of  what  not,  997.  h. 

The  disoent  of  what  estate  shall  toH  an  entry,  and 
of  what  not,  939.  a. 

Where  the  dying  seised  of  a  seisin  iu  law  shall  toll 
an  entry,  339.  b. 

Whaie  the  dying  seised  of  a  rerersion  or  remainder 
shall  toll  an  entry,  and  where  not,  939.  b. 

Where  the  disseisor  makes  a  lease  for  his  own  life, 
and  dieth,  this  disoent  shall  not  toll  the  entry  of 
a  disseisee,  939.  b. 

Where  a  collateral  discent  shall  toll  an  entry,  as 
well  as  a  lineal,  93^.  h. 

Where  adiscent  aftet  a  recovery  and  before  esecn- 
tion,  shall  take  away  the  entry  of  the  recoveror, 
and  where  not,  938.  a. 

Where  a  discent  cast,  the  disseisee  being  in  prison, 
shall  not  toll  his  entry  ;  secus  of  a  person  recluse, 
or  where  the  disseisin  was  before  imprisonmenta 
958.  b.  969.  a.  jier  tor.  pag. 

Where  adiscent  cast,  the  disseisee  being  beyond  sea, 
shall  not  toll  hb  entry,  960.  a.  b.  361.  a.  369.  b. 

Where  a  discent  cast  in  time  of  vacation  of  an  ab- 
hathy  ok  other  sole  corporation  shall  not  toll  the 
entry  of  the  successor,  963.  b.  364.  a. 

Where  a  title  of  entry  shall  not  be  tolled  by  a  dis- 
oent, 940.  a.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
upon  the  lord  by  escheat,  and  where  not,  940.  a. 

Where  upon  tfac^  disoent  the  heir  is  remitted  to  an- 
other estate  than  his  ancestor  died  seised  of,  the 
entry  of  the  disseisee  is  congeable,  938.  b. 

Where  a  disseisor  made  a  gut  in  tail,  and  after 
divers  disoeots  the  issue  in  tail  dies  without 
issue,  the  entry  of  the  disseisee  shall  be  congeable 
■poo  him  ia  &e  leversion  or  remainder,  938.  h. 
940.  a. 

Whcie  the  entry  of  the  disseisee  shall  be  congeable 


upoft  thedissetaornotwiths&ading  diaerfe^nfeaii 
discaMSa  w  a  pnrohase  of  the  fradbold  from  his 
father,  upon  whom  the  land  descended,  938.  b. 
94ft.  a.  948.  a. 

Where  an  iafoDt^  lessee  for  life  of  a  disseisoi^  is  dis- 
seised; and  a  discent  cast,  the  entry  of  the  dis- 
seisee shall  be  congeable  upon  the  infant  after 

'  hisra-«olfy,938.b.  948.a. 

Where  the  entry  of  a  patentee  of  the  king,  or  a 
devisee  of  lands,  shall  be  congeable  notwikh- 
staading  a  disceot  cast  upon  an  intrusion,  1 1 1.  a. 

940.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
upon  the  wife  of  the  disseisor  after  endowment, 
notwithstanding  the  discent,  940.  b.  941 .  a. 

Where  upon  the  abatement  of  the  disseisee  the  wife 
of  the  disseisor  recovers  in  dower,  the  entry  of 
the  disseisee  after  shall  not  be  congeable ;  sectis 
if  he  had  assigaed  her  dower  in  pots,  941.  a. 

Where  the  entry  of  the  disseisee  upon  tenant  for 
life,  shaU  divest  the  reversion  settled  in  the  king, 
941. a. 

Where  a  discent  mediate  to  the  dying  seised  of  the 
ancestor  shall  not  oust  the  disseisee  of  his  entry, 

941.  b. 

Where  a  discent  cast  upon  the  disseisin  or  abata^ 
laeAt  of  the  younger  brother  shall  toll  the  entry 
of  the  eldest,  and  where  not,  949.  a.  b.  948>  ^ 

Where  a  discent. cast  upon  the  abatement  of  one 
parcetier  shall  toll  the  entry  of  her  sister  as  to  her 
moiety,  and  where  not,  943.  a.  b. 

Where  a  man  dies  seised,  his  wife  enteiai^  a  discent 
cast  upon  the  abatement  of  a  stiaugar  shall  toll 
the  entry  of  the  issue  bom  after,  946*  b. 

Where  a  discent  shall  take  away  Uie  entry  of  an 
infukt  that  right  hath,  and  where  not,  94{|.  b. 

946.  a. 

Where  a  discent  cast  during  the  coverture  shall  toll 
the  entry  of  the  feme,  and  where  not,  946.  a.  b. 
363.b. 

Where  the  entry  of  the  heir  of  a  non  aum^  meahs 
shall  be  congeable,  notwithstanding  a  discent  or 
alienation  in  the  life  of  his  ancestor,  947.  a.  b. 

In  what  cases  the  entry  of  the  heir  shall  be  conge- 
able, where  the  entry  of  his  ancestor  was  not, 

947.  a.  b. 

Where  the  entry  of  an  infant  after  his  full  age  shaU 
be  congeable  upon  his  alienee,  948.  a. 

Where  an  infant  disseisor  enters  upon  the  heir  of  bis 
alienee,  the  entry  of  the  disseisee  shall  be  conge- 
able upon  the  infant,  348.  a. 

Where  a  discent  by  I'easun  of  profession  in  religion 
shall  not  toll  the  entry  of  the  disseisee,  948.  b. 

Where  a  discent  shall  not  toll  the  entry  of  a  lessee 
for  years,  tenant  by  e/egtt,&c.  349.  a. 

Where  a  discent  in  time  of  war  shall  not  toll  an 
entry,  949.  a.  b. 

Where  a  dying  seised  and  a  succession  shall  not  toll 
an  entry,  950.  a. 

Where  the  husband  within  age  discontinues  the 
land  of  bis  wife,  the  entry  of  the  feme  after  his 
death  shall  be  congeable  upon  the  disoontinuee,' 
336.  b.  337.  a. 

Where  an  infant  tenant  in  general  tail  in  the  right 
of  his  wife  discontinues  in  tail,  and  dies,  the  entry 
of  his  heir  or  feme  shall  be  congeable  upon  the 
discontinuee,  337.  a. 

Where  an  infant  tenant  in  tail  makes  a  feoffment, 
and  after  is  attainted,  and  dies,  the  entry  of  his 
issue  is  not  congeable  upon  the  feoffee,  337.  a. 
f4  Where 
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Where  two  infants  jointenanti  make  a  feotfinentf 
the  entrv  of  the  survivor  shall  be  congeahle  into 
the  whole,  337.  a. 

Where  the  haroa  disoontinoes  the  land  of  his  fane 
for  life  by  the  sorrender  of  the  tenant,  the  entiy 
of  the  heir  of  the  feme  is  congeahle  upon  tlie 
baron  in' the  life  of  tenant  lor  lue,  388.  a. 

Where  baron  and  feme  and  a  third  penoo  are  join- 
tenants,  and  the  baron  makes  a  feoffment  and 
dies,  the  entry  of  the  third  person  surviving 
shall  be  congeahle  into  the  whole,  and  where 
but  to  a  moietj,  397.  b. 

Where  a  disseisor  makes  a  lease  for  life,  and  levies 
a  fine  of  the  reversion,  and  five  years  pass,  the 
entry  of  the  disseisee  is  not  congeahle  upon  the 
tenant  for  life,  298.  a. 

Where  upon  nontenure  pleaded,  or  disclaimer  in  a 
formedoH,  the  entry  of  ihe  issue  in  tail  shall  be  coBf 
seable  upon  the  teoant  before  judgment,  369.  a. 

Where  two  jointenants,  one  within  age,  and  the 
other  of  full  age  be  disseised,  and  a  discent  cast, 
and  he  of  full  age  dies,  the  entry  of  the  other 
shall  be  congeahle  into  the  whole,  364.  b. 

Error.    See  Release. 

Where  and  upon  what  judgment  such  writ  lieth, 

and  where  and  upon  what  not,  168.  a.  q88.  b. 
Where  a  release  in  all  actions  shall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  a88.  b. 
Where  after  re<!overy  in  a  real  action,  a  release  by 

the  tenant  of  all  his  right  in  the  land  shall  bar 

him  of  a  writ  of  error,  ^Bg,  a. 
Where  a  recovery  by  defimlt  against  a  man  out  of 

the  realm  in  the  king's  service  shall  not  be  avoided 

by  error,  s63.  b. 
This  writ  lies  on  judgments  in  courts  of  record  only, 

117.  b. 
On  a  recovery  of  a  freehold,  whomay  bring  it,  95 1 .  b . 

Escheat  See  Acceptance,  Attainder, 
Corruption  of  Blood,  Entry,  Heir, 
Rebutter,  Relation,  Warranty. 

The  etymology  and  signification  of  the  word,  13.  a. 

ga-b. 
How  many  ways  an  escheat  may  happen,  I3.a.  93.  b. 
Where  upon  the  dissolution  or  a  corporation  their 

lands  shall  revert  to  the  donor,  and  shall  not 

escheat,  13.  b. 
Where  the  disseisor  makes  a  feoffment,  or  dies 

seised,  upon  the  death  of  the  disseisee  without 

heir,  an  escheat  lieth  not,  s68.  b. 
Where  the  father  dieth,  his  son  being  attamted  of 

treason,  the  lands  of  the  father  shallescheat,  and 

not  go  to  the  king,  13.  a. 

Escheator. 

His  office  and  duty,  13.  b. 
Why  so  called,  t6uL  99.  b. 
llie  number  of  them  in  ancient  and  modem  times, 
tbid. 

Escrow. 

Most  be  delivered  to  a  stranger,  and  not  to  the  party 
to  whom  it  is  made,  36.  a. 

Escuage.     See  Debt. 
The  etymolgy  of  the  word,  68.  b. 


The  several  kmds  of  escuage,  7ft.  b. 

For  what  time  such  tenant  is  boond  to  attaod  ap<MI 

ifM  king  in  his  war,  68.  b.  6^  b. 
From  what  the  time  of  attendance  shall  be  com- 
puted, 70.  a.  71.  a. 
Where  the  tenant  may  perform  his  attendance  by 

deputy,  70.  a.  b.  83.  a. 
Where  attendance  by  tenant  paravail  shall  excuse 

all  the  mesnes,  6^.  h.  78.  b. 
Where  attendance  by  one  jointenant  shall  excuse 

his  companions,  6q,  b.  78.  b. 
What  persons  are  exempted  from  personal  perform- 

ance  of  this  service,  70,  b. 
Where  escuage  shall  be  assessed  by  parliament,  and 

for  what  cause,  and  when  it  was  last  assessed, 

79.  a.  b. 
Where  the  tenant  dying  ui  the  aimy,  his  heir  shall 

be  excused  of  escuage,  79.  b. 
Where  the  tenant  of  the  king  by  escuage,  shall 

have  escuage  of  his  own  inferior  tenants,  for  thdr 

not  attendance  in  the  war,  and  where  not,  79.  b. 

73***b. 
Where  and  what  escuage  shall  be  knight's  service, 

and  what  socage,  79.  b.  87.  a. 
Escuage  generally,  which  shall  be  faitended,  73.  a. 
What  services  incident  to  a  tenure  by  escuage, 

73.  a. 
The  remedy  which  lords  have  to  come  by  their 

escuage,  73.  b. 
How  it  wall  be  tried,  whether  the  tenant  was  with 

the  king  in  his  war,  or  not,  74.  a. 
What  shall  be  said  a  Tbyase  royal,  wherein  such 

tenant  is  bound  to  attend,  69.  b.  130.  b. 
Escuage  uncertain  is  knight's  service,  73.  a. 
»^-—  certun  is  socage,  ibid, 

Eqplees. 

In  a  writ  of  right  of  advowson  shall  be  laid  in  the 
incumbent,  17.  a. 

Essoign.    See  Protection. 

Estates.  See  Devise,  Fee  Simple,  Free- 
hold, Grant,  Heir,  Jointenants,  Leases, 
Tail. 

The  signification  of  the  word,  345.  a. 

Staiut  unde  dicitur,  9.  a. 

Where  two  several  estates  of  the  same  land  may  be 

rimul  H  aemel  in  the  same  person,  and  how,  and 

when  they  shall  be  said  to  be  executed,  54.  b« 

189.  b.  184.  a.  b.  338.  b. 
Where  the  estate  of  a  man  for  his  own  life  shall  be 

esteemed  higher  than  for  the  life  of  another  man, 

and  where  not,  41.  b.  49.  a. 
Where  several  (reebolds  may  be  derived  out  of  an 

estate  for  life,  and  where  not,  49.  a. 
Where  a  man  shall  have  an  estateofor  life  deter- 
minable at  will,  49.  a. 
Where  an  incertain  interest  in  lands  shall  be  deem** 

ed  in  law  an  estate  for  Ufe,  and  where  but  at  will, 

49.  a. 
Where  tenant  for  life  having  a  fee  expectant  upon  a 

remainder  in  tail,  grants  Mum  tMumnnan,  both 

estates  shall  pass,  345. 
What  can  rappoit  another,  and  what  not,  54. 


When 
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When  the  grcftter  shall  drown  the  Jest,  when  aot» 
t8.a.54.b. 

EfltoppeL    See  Verdict, 

TbesignUitttion  and  derivation  of  the  word,  35a.  a. 
The  aeTcral  kinds  of  estoppels,  and  by  what  matter 

or  act  aa  estoppel  may  be  wrooght,  and  by  what 

not,  352.  a. 

Where  estoppels  onght  to  be  reciprocal  to  bmd  both 

P^rtiw*  35a.  a. 
Where  every  estoppel  ought  to  be  precisely  affirma- 

ti^and  certain  to  every  intent,  303.  a.  354.  b. 
Where  matter  neither  traversable  nor  material  shall 

be  DO  estoppel,  352.  b. 
Where  acceptance  before  title  accrued  shall  work 

00  estoppel,  Urid. 
Where  an  estoppel  against  an  estoppel  shall  pat 

the  matter  at  large,  35a.  b. 
Where  the  adverse  party  shall  not  be  estopped  to 

take  advantage  of  a  truth  apparent  in  the  record, 

35a- b- 
Where  the  acceptance  of  an  estate  bv  the  husband 

ta  him  and  his  wife  shall  estop  hun  to  allege  a 

RButter  to  the  wife,  35a.  a. 
WhatperxMM  ahail  be  hound  to  take  advantage  of 

estoppels,  and  what  not,  35a.  a.  b. 
Of  what  estoppels  that  go  to  the  person  a  stranger 

*all  take  benefit,  and  of  what  not,  1  a8.  b.  35a.  b. 
Where  an  estoppel  of  the  part  of  the  mother  shall 

not  biod   the    heir  claiming  from   his  father. 

Where  an  estoppel  to  the  son  descending  mediately 

apOD  his  father,  shall  bmd  him,  and  where  not. 

i«.a. 
Where  a  deed  indented  shall  be  an  estoppel,  and 

where  not,  45.  a.  47.  b.  363.  b. 
When  a  man  accepts  a  lease  of  hb  own  land  by 

indentare,  how  long  the  estoppel  shaU  be  said  to 

euUiBue,  47.  b. 
Where  in  a  nuper  ebiU  the  defendant  chums  by 

porcfaase,  the  pbunttff  may  have  a  mort^oiiceitor 

agamst  her  for  the  whole,  146.  b.  164, 
A  coodusiou,  what,  and  whence  derived,  37,  b. 
T»  whom  estoppeb  extend,  353.  a. 
Where  a  thmg  alledged  by  way  of  supposal  hi  ac- 

eount  is  an  estoppel,  and  where  not,  36«.  a. 
Who  Day  take  advantage  of  estoppels,  352.  a. 

Estoyers. 

^derivation  of  the  word,  41.  b. 
What  estovers  of  common  right  belong  to  a  tenant 
fcrliie,year»,&c.i«rf. 

Etymologies. 

^  we  and  benefit  of  etymologies,  68.  b.  86.  a, 
B7.a.  106.  b.  109.  a.  137.  a.  177.  a.  &c. 

ETidence.  See  Pleading,  Trial,  Verdict. 

^derivation  of  the  word,  883.  a. 
n«e  extent  of  the  word,  and  what  matters  shall  be 
^rj^goo"  evidence  to  an  en^uesf,  ibid. 
Where  a  thing  done  beyond  the  seas  may  be  given 
nevidence,  «6i .  b.  ^      ^ 

Examples. 

^ratUnm  restringunt  legem,  24.  a. 
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How  it  diffiers  flrom  a  reservation,  47.  ai 

Exchange.    See  Partition. 

The  description  of  an  exchange,  50.  a. 

Of  what  things  an  exchange  may  be  made,  and  of 
whatnot,^,  b. 

What  things  requisite  to  the  perfection  of  an  ex- 
change, 51.  b. 

IVheie  an  exchange  shaU  he  good  without  deed 
and  where  not,  ^.  a.  b.  ' 

Where  an  exchuige  shall  be  oood,  albeit  theie  be 
no  transmutation  of  possession,  50.  h. 

What  equality  ought  to  be  observed  m  eiehanges  . 
and  what  not,  51.  a.  pertet.  pag.  '' 

Where  an  exchange  of  knds  with  the  king  shall  he 
good,  51.  a. 

Where  an  exchange  by  an  mfant  shall  be  good,  and 

where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  «.  384.  b, 

must  be  executed  m  the  life  of  both  the 

parties,  51.  b. 

Excommunication. 

l^xeammunicatio,  quid,et^ptotvpla,  133.  b. 

The  condition  of  a  penon  excommunicated,  133  b 

What  persons  are  disabled  thereby  to  brine  "an' 

action,  and  what  not,  134.  a. 
Where  an  exoommunication  certified  by  a  bishop. 

ShaU  not  disable  the  plaintiif  m  an  action  aninst 

the  same  bishop,  ibid.  '^ 

By  whom  excommunication  ought  to  be  certified 

and  what  certificate  shall  be  good,  and  what  not.' 

134.  a. 

Where  an  excommunication  by  the  pope,  or  other 
roreign  authority,  shall  not  disable  the  party,  ibkL 

Execution.  See  Debt,  Payment,  Stat,  of 
Acton  Bumel.  JVnt.  3.  c.  45.  33  /f.  8. 
c.  6.    33  H.  8.  c.  5, 

The  legal  acceptation  of  the  word,  154.  a, 

Diveri  maxims  in  law  concerning  executions,  289.  b. 

Where  the  demandant  may  enter,  or  dUtmIn  alter 

judgment,  and  before  execution,  and  where  not. 

34- h. 

Where  upon  a  judgment  in  debt  the  plaintiff  shall 
have  execution  of  the  lands  whi^h  the  defendant 
had  at  the  time  of  the  writ  brought,  and  where 
not,  10a.  a. 

Where  by  discent  of  part  of  the  lands  m  execution 
to  the  conusee  the  whole  execution  shall  be 
avoided,  150.  a. 

Where  tenant  In  tail  recovers  in  value,  and  dies 
without  issue  hefore  execution,  execution  shall  be 
sued  by  him  ui  the  reversion,  asa.  a. 

Where  after  a  perfect  execution  by  extent  returned, 
and  of  record,  there  shall  be  no  re-extent  upon 
any  eviction,  290.  a. 

Where  no  execution  by  ekgit,8tatute-roerehant,  &c. 
shall  be  sued  against  the  heir,  or  his  mother  en- 
dowed by  the  heir  during  hU  minority,  200.  a. 

Where  a  capiat  ad  uuirfacitndam  lay  at  the  common 
law,  and  where  at  this  day,  ago.  b. 

Within  what  time  writs  of  execution  ought  to  be 
sued  forth,  and  wherv,  being  commenced  within 
liie  time,  they  may  be  continued  after,  290.  b. 

Where 
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Where  two  infiuits  jointenanti  make  a  feoffment* 
the  entry  of  the  snrriror  shall  he  congeable  into 
the  whole,  337.  a. 

Where  the  baron  discontmues  the  land  of  hiafene 
for  life  by  the  sorrender  of  the  tenant,  the  entiy 
of  the  heir  of  the  feme  is  congeable  upon  the 
baron  in' the  life  of  tenant  fer  !&,  388. «. 

Where  baron  and  fenie  and  a  third  penoo  are  join- 
tenants,  and  the  baron  makes  a  feoffment  and 
dies,  the  entry  of  the  third  person  surviving 
shall  be  congeable  into  the  whole,  and  where 
but  to  a  moiety,  397.  b. 

Where  a  disseisor  makes  a  lease  for  life,  and  levies 
a  fine  of  the  reversion,  and  five  years  pass,  the 
entry  of  the  disseisee  is  not  congeable  upon  the 
tenant  for  life,  398.  a. 

Where  upon  nontenure  pleaded,  or  disclaimer  in  a 
formedoHt  the  entry  of  ihe  issue  in  tail  shall  be  con- 
geable upon  the  teoant  before  judgment,  369.  a. 

Where  two  jointenants,  one  within  aoe,  and  the 
other  of  full  age  be  disseised,  and  a  discent  cast, 
and  he  of  full  age  dies,  the  entry  of  the  other 
shall  be  congeable  into  the  whole,  364.  b. 

Error.    See  Release. 

Where  and  upon  what  judgment  such  writ  lieth, 

and  where  and  upon  what  not,  168.  a.  d88.  b. 
Where  a  release  in  all  actions  shall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  388.  b. 
Where  after  re(*overy  in  a  real  action,  a  release  by 

the  tenant  of  all  hb  right  in  the  land  shall  bar 

him  of  a  writ  of  eiror,  289.  a. 
Where  a  recovery  by  default  against  a  man  out  of 

the  realm  in  the  king's  service  shall  not  be  avoided 

by  error,  aGs.  b. 
Thu  writ  lies  on  judgments  in  courts  of  record  only, 

117.  b. 
Oil  a  recovery  of  a  freehold,  who  may  bring  it,  95 1 .  b . 

Escheat  See  Acceptance,  Attainder, 
Corruption  of  Blood,  Entry,  Heir, 
Rebutter,  Relation,  Warranty. 

The  etymology  and  signification  of  the  word,  13.  a. 

9a.b. 
How  many  ways  an  escheat  may  happen,  1 3.a.  93.  b. 
Where  upon  the  dissolution  of  a  corporation  their 

lands  shall  revert  to  the  donor,  and  shall  not 

escheat,  13.  b. 
Where  the  disseisor  makes  a  feoffment,  or  dies 

seised,  upon  the  death  of  the  disseisee  without 

heir,  an  escheat  lieth  not,  268.  b. 
Where  the  father  dieth,  hb  son  being  attainted  of 

treason,  the  lands  of  the  father  shallescheat,  and 

not  go  to  the  king,  13.  a. 

Escheator. 

Hb  office  and  doty,  1 3.  b. 
Why  so  called,  ilnd.  93.  b. 
llie  number  of  them  in  ancient  and  modem  times, 
ibid. 

Escrow. 

Must  be  delivered  to  a  stranger,  and  not  to  the  party 
to  whom  it  b  made,  36.  a. 

Escuage.    See  Debt. 

The  etymolgy  of  the  word,  68.  b. 


The  several  kinds  of  escuage,  7ft.  b. 

For  what  time  such  tenant  b  bound  to  attaod  ap<MI 

tjie  king  in  his  war,  68.  b.  6g,  b. 
From  what  the  time  of  attendance  shall  be  com- 

puted,  70.  a.  71.  a. 
Where  ^e  tenant  may  perform  hb  attendance  by 

deputy,  70.  a.  b.  83.  a. 
Where  attendance  by  tenant  paravail  shall  excuse 

all  the  mesnes,  6^.  b.  78.  b. 
Where  attendance  by  ooe  jointenant  shall  excuse 

hb  companions,  6q.  b.  78.  b. 
What  persons  are  exempted  from  penonal  perform- 
ance of  thb  service,  70,  b. 
Where  escuage  shall  be  assessed  by  parliament,  and 

for  what  cause,  and  when  it  was  last  assessed, 

73.  a.  b. 
Where  the  tenant  dying  in  the  aimy,  hb  heir  shall 

be  excused  of  escuage,  73.  b. 
Where  the  tenant  of  the  king  by  escuage,  shall 

have  escuage  of  his  own  inferior  tenants,  for  their 

not  attendance  in  the  war,  and  where  not,  73.  b. 

73-  *•  b. 
Where  and  what  escuage  shall  be  knight's  service, 

and  what  socage,  73.  b.  87.  a. 
Escuage  generally,  which  shall  be  intended,  73.  a. 
What  services  incident  to  a  tenure  by  escuage, 

73.  a. 
The  remedy  which  lords  have  to  come  by  their 

escuage,  73.  b. 
How  it  shall  be  tried,  whether  the  tenant  was  witb 

the  king  in  his  war,  or  not,  74.  a. 
What  shall  be  said  a  voyage  royal,  wherein  such 

tenant  b  bound  to  attend,  69.  b.  130.  b. 
Escuage  uncertain  b  knight's  service,  73.  a. 
»^-—  certain  b  socage,  ibid, 

Esplees. 

In  a  writ  of  right  of  advowson  shall  be  laid  in  the 
incumbent,  17.  a. 

Essoign.    See  Protection. 

Estates.  See  Devise,  Fee  Simple,  Free- 
hold, Grant,  Heir,  Jointenants,  Leases, 
Tail. 

The  signification  of  the  word,  345.  a. 

Status  unde  dicitur,  9.  a. 

Where  two  several  estates  of  the  same  land  may  be 
rimul  it  temel  in  the  same  person,  and  how,  and 
when  they  shall  be  said  to  be  executed,  54.  b. 
183.  b.  184.  a.  b.  338.  b. 

Where  the  estate  of  a  man  for  his  own  life  shall  be 
esteemed  higher  than  for  the  life  of  another  man, 
and  where  not,  41 .  b.  43.  a. 

Where  several  freeholds  may  be  derived  out  of  an 
estate  for  life,  and  where  not,  43.  a. 

Where  a  man  shall  have  an  estate^for  life  deter- 
minable at  will,  43.  a. 

Where  an  inoertain  interest  in  lands  shall  be  deem- 
ed in  law  an  estate  for  life,  and  where  but  at  will, 
43.  a.  ' 

Where  tenant  fer  life  having  a  fee  expectant  npon  m 
remainder  in  tail,  grants  tohtm  ttatumtumn,  both 
estates  shall  pass,  345. 

What  can  support  another,  and  what  not,  54. 

When 
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When  the  greater  shdl  drawn  the  leis,  when  not, 
ftS.  a.  54.  b. 

Estoppel.    See  Verdict. 

The  lignification  and  derivation  of  the  word,  35a.  a. 
The  seTeral  kinds  of  estoppels,  and  by  what  matter 

or  act  en  estoppel  uiay  be  wrooght,  and  by  what 

not,  359.  a. 
Where  estoppeb  onf^t  to  be  reciprocal  to  bind  both 

parties,  35a.  a. 
Where  erery  estoppel  ought  to  be  precisely  ailinna- 

tiTe  and  certain  to  erery  intent,  303.  a.  35a.  b. 
Where  matter  neither  treTersabie  nor  material  shall 

be  no  estoppel,  353.  b. 
Where  acceptance  before  title  aocmed  shall  work 

no  estoppel,  ibid. 
Where  «n  estoppel  against  an  estoppel  shall  pot 

the  matter  at  large,  353.  b. 
Where  the  adverse  party  shall  not  be  estopped  to 

take  advantage  ot  a  truth  apparent  in  the  record, 

359-  h. 
Where  the  acceptanoe  of  an  estate  bj  the  hasband 

t»  bim  and  his  wife  shall  estop  him  to  allege  a 

rewtter  to  the  wife,  35s.  a. 
What  perwns  shall  be  hoond  to  Uke  advantage  of 

estoppels,  and  what  not,  35a.  a,  b. 
Of  what  estoppeb  that  go  to  the  person  a  stranger 

^yi  take  benefit,  and  of  what  not,  ia8.  b.  35a.  b. 
Wbeie  an  estoppel  of  the  part  of  the  mother  shall 

not  bind  the    heir  claiming  from   hb  father, 

3^.b. 
Where  an  estoppel  to  the  son  descending  mediately 

upon  his  father,  shall  bind  him,  and  where  not, 

la.  a. 
Where  a  deed  indented  shall  be  an  estoppel,  and 

where  not,  45.  a.  47.  b.  363.  b. 
Where  a  man  accepts  a  lease  of  his  own  land  by 

indentore,  how  long  the  estoppel  shall  be  said  to 

cuntinQe,  47.  b. 
Where  in  a  nuper  oNtt  the  defendant  chums  by 

pofchase,  the  plaintiff  may  have  a  martiamDator 

against  her  for  the  whole,  146.  b.  164. 
A  conclnsiou,  what,  and  whence  derived,  37.  b* 
To  whom  estoppeb  extend,  353.  a. 
Where  a  thing  alledged  by  way  of  snpposal  hi  ac- 
count u  an  estoppel,  and  where  not,  35a.  a. 
Who  may  take  advantage  of  estoppeb,  35a.  a. 

Estovers. 

The  derivation  of  the  word,. 41.  b. 
What  estovers  of  common  right  belong  to  a  tenant 
for  life,  years,  &c.  ihitL 

Etymologies. 

The  nse  and  benefit  of  etymofogtes,  68.  b.  86.  a. 
87.  a.  106.  b.  109.  a.  137.  a.  177.  a.  &c 

ETidence.  See  Pleading,  Trial,  Verdict. 


I  of  the  word,  a83.  a. 
Tbe  extent  of  the  word,  and  what  matters  shall  be 

avid  good  evidence  to  an  eo^nesf,  ibid. 
Where  a  thing  done  beyond  the  seas  may  be  given 
^a6l.b. 


Examples. 

HUtMrant  non  restringunt  legem,  24.  a. 


Exception* 

How  it  differs  ftom  a  reservation,  47.  a; 

Exchange.    See  Partition. 

The  description  of  an  exchange,  50.  a. 

Of  what  tbmgs  an  exchange  may  be  made,  and  of 

what  not,  fio.  b. 
What  things  reqnUite  to  the  perfection  of  an  ex- 
change, 51.  b. 
Where  an  exchange  shall  be  good  withont  deed, 

and  where  not,  50.  a.  b. 
Where  an  exchaiige  shall  be  ^ood,  albeit  theve  be 

no  transmotation  of  possession,  50.  b. 
What  eqoality  ought  to  be  observed  in  exchanges,. 

and  what  not,  51.  a.  perUt.pmg, 
Where  an  exefaange  of  bnds  with  the  kh^  shall  be 

good,  51.  a. 
Where  an  exchange  by  an  infent  shall  be  good,  and 

where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  a.  384.  b. 
■  ■     .         most  be  executed  in  the  life  of  both  the 

parties,  51.  b. 

Excommunication. 

£io0RMiimtoati0,  qHid,eti[Hotupks,  133.  b. 

The  condition  of  a  person  exoommonicated,  133.  h. 

What  persons  are  disabled  thereby  to  bring  au 

action,  and  what  not,  134.  a. 
Where  an  excommonication  certified  by  a  bbhop, 

shall  not  disable  tbe  plaintiff  in  an  action  against 

the  same  bishop,  ibid. 
By  whom  eicomroonacation  ought  to  be  certified, 

and  what  certificate  shall  be  good,  and  what  not, 

134.  a. 
Where  an  excommunication  by  the  pope,  or  other 

foreign  authority,  shall  not  disable  the  party,  ibid. 

Execution.  See  Debt,  Payment,  Stat,  of 
Acton  Bumei.  West.  s.  c.  45.  33  if.  8. 
c.  6.    32  H.  8.  c,  5. 

The  legal  acceptation  of  the  word,  154.  a. 

Divers  maxims  in  bw  oonoemmg  executions,  289.  b« 

Where  the  demandant  may  enter,  or  dutrain  alter 
judgment,  and  before  execution,  and  where  not, 
34-b. 

Where  opon  a  judgment  in  debt  the  plaintiff  shall 
have  execution  of  the  lands  whi^h  the  defendant 
had  at  the  time  of  tbe  writ  brought,  and  where 
not,  loa.  a. 

Where  by  discent  of  part  of  the  lands  in  execution 
to  the  conosee  the  whole  execution  shall  be 
avoided,  150.  a. 

Where  tenant  in  tail  recovers  In  value,  and  dies 
without  issue  before  execution,  execution  shall  be 
sued  by  him  in  the  reversion,  a5a.  a. 

Where  after  a  perfect  execution  by  extent  returned, 
and  of  record,  there  shall  be  no  re-extent  upon 
any  eviction,  ago.  a. 

Where  no  execution  by  eie^,statnte-merchant,  &c.- 
shall  be  sued  against  the  heir,  or  bis  mother  en- 
dowed by  the  heir  during  his  minority,  ago.  a. 

Where  a  capiat  ad  iaii$faeiMdum  lav  at  the  common 
law,  and  where  at  this  day,  ago.  b. 

Within  what  time  writs  of  execution  ought  to  be 
sued  forth,  and  wlierv,  being  eommenoed  within 
tbe  time,  thry  may  be  continued  allcr,  sgo.  b. 

Where 
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Where  to  a  writ  of  eiecation  qo  pleacan  be  ad- 
mitted, but  for  matter  since  the  judgment*  the 
party  it  to  put  his  andtto  querela,  990.  b. 

Wtiere  a  release  of  all  debts,  duties,  demands,  exe- 
cutions, shaU  disoharga  an  execution ;  teeiu  of  a 
release  of  all  actions,  76.  a.  aSg.  a.  agi.  a.  b. 

Where  a  release  of  all  salts  shall  bai  an  execution, 
and  where  not,  991.  a. 

Where  an  execution  upon  a  recogniamoe  maj  be 
deieated  bj  a  deed  of  defeaaaiice,  991.  a. 

Y^ere  a  man  may  have  execution  upon  a  reeog- 
niaoce  the  first  day,  without  staymg  tiU  att  the 
days  incurred,  999.  b. 

Sxeention  nay  be  awarded  for  the  hing  witbool 
suit,  by  the  court  or  office,  991 .  a. 

Hor  a  common  person  shall  not  be  awarded  without 
the  party  preys  it,  99 1 .  a. 

Is  disdiarged  by  a  releaseof  a  debt  to  the  conosee, 
991.9. 

Where  none  can  be  made  tiU  a  teire  facia$  ia 
brought,  954.  b. 

Executorg.  See  Account,  Assets,  Devise, 
Obligation,  Testament. 

Where  a  remainder  for  years  limited  to  the  execu- 
tors of  I.  S.  shall  Test  presently  in  I.  &  54.  b. 

Where  the  executor  shall  have  remedy  for  the  ar- 
rearages of  rent  which  the  testator  in  his  life 
could  not,  146.  b. 

Where  execiltors  shall  be  bound  by  the  obligation 
of  their  testator  without  naming,  909.  a. 

In  what  respects  the  executor  shall  be  said  more  to 
represent  the  person  of  the  testator,  than  the  heir 
the  person  of  the  ancestor,  909.  a.  b. 

Where  an  executor  shall  be  reputed  in  law  an 
asrignee,  and  where  not,  910.  a. 

Where  an  executor  may  release  an  action  before 
probate  of  the  testament,  299.  b. 

Where  a  man  shall  have  an  action  of  debt  agmnst 
his  own  executors,  133.  b. 

Where  the  executors  of  a  bishop  shall  have  a  ward 
which  fell  in  the  life  of  a  bishop  ;  ieciu  of  a  pre- 
sentation to  a  church  which  voided  in  his  life, 
90.  a.  388.  a. 

Where  a  charch  voided  in  the  life  of  the  testator, 
the  executors  shall  present,  and  not  the  guardian 
in  chivalry ;  kcus  where  the  tenant  of  the  king 
in  cafke  dies,  &c.  388.  a. 

Where  an  infant  makes  his  debtor  his  executor,  the 
debt  is  extinct,  964.  b. 

Where  afeme  executrix  takes  the  debtor  to  husband, 
notwithstanding  the  debt  remains,  Und, 

power  to  sell  how  conferred,  1 1 9.  b.  1 1 3.  a.  936.  a. 

Exposition  of  Words.     See  Adrowson, 
Confirmation,  Grant,  Words. 

Where  the  word  (vt)  shall  be  taken  positively,  and 
where  by  way  of  similitude,  17.  b.  43.  b. 

Where  the  word  (or)  shall  be  taken  in  the  conjunc- 
tive, where  in  the  disjunctive,  99.  b.  383.  a. 

Where  the  legal  termination  in  (agium)  in  compo- 
sition sigmiies  service  or  dut^ ,  86.  a.  1 09.  a. 

The  words  (yrockein  am\f)  how  taken  in  Utw,  88.  a. 

How  manytlungs  the  adjective  (Jiber)  distinguishcth 
in  law,  94.  a. 

The  exposition  of  the  words  (dedi  et  concern)  in 

graBts,30i.  b. 


Of  the  word  (diMiw),  901.  b. 

Of  the  word  Cook),  30 1 .  b. 

Of  the  word  (eadem)  and  how  it  shall  hare  relatioDt 
9o.b.  385.b. 

Oftfae  word(predic('>,  andthe  foreeof  itartbdon, 
9a  b. 

Of  die  word  (heieditament),  6.  a.  16.  a.  983*  a.  b. 

Of  the  words  (vrosimaadvocatio),  378.  b.  379.  a. 

Of  the  words  {mm  impemekmeni  He  «Mt),  990.  a. 

Of  the  words  Qdemesne  land),  1 7.  a. 

Of  the  words  (i  earfeetkme),  46.  b. 

Of  tha  words  (from  henceforth),  ibid. 

Of  the  words  ^firoB  the  date,  sr  from  the  day  of 
the  date),  ilnd, 

QasCieim  reiM  natia  est  omAtfMlas,  «U  iMitta  csperiti* 
eontm  verba  expreua fieri  ad>et,  147.  a. 

Qmt  duteotiomt  toUeniSUe  graHa  waerwutwr,  fHan  Im^ 
duiU,  905.  a.  ' 

Eaprtmeeanuaquittaciiiitt9unt,nOiil«peratur,ig,ak 

A  disjonctiva  in  the  latter  end  of  a  sentence  dis- 
joineth  the  whole,  995.  a. 

Wlwn  the  words  of  a  deed,  or  of  the  parties  with- 
out deed,  may  have  a  doable  intendment,  one 
agreeable  to  law,  the  other  agauist  hiw,  the  in- 
tendment that  standeth  with  Uw  shall  be  always 
taken,  49.  a.  b.  ; 

Extent.  See  Execution,  Stat.  fV.  9.  c.  18. 
Stat,  de  Acton  Burnd,  Q3  H.  8.  c.  6. 
32H.  8.  C.5*  Stat.  Merchant  and  Staple. 

Extinguishment.  See  Apportionment, 
Common,  Heriot,  Mesnalty,  Release, 
Suspension. 

The  signification  and  derivation  of  the  word,  147.  b. 
Where  by  purchase  of  part  of  the  land  out  of  which, 

&c.  the  whole  rent-charge  shall  he  extingutshod, 

147.  b. 
Where  by  disoent  of  part  of  the  tenancy  to  the 

lord,  an  entire  rent>service  shall  be  extmct,  and 

where  not,  149.  a. 
Where  by  purchase  of  part  of  the  tenancy  by  the 

lord  an  entire  rent-service  shall  be  extinct,  and 

where  not,  149.  a.  b.  ^ 

Where  by  the  grant  of  the  lord,  of  the  servieea  of 

his  tenant  by  castleguard,  the  seigniory  shall  be 

extinct,  83.  a. 
Where  and  to  what  purpose  an  estate  drowned  or 

extinct  shall  be  said  to  have  courinoance,  and 

where  and  to  what  not,  185.  a.  338.  b. 
Where  a  grant  of  the  services  or  rent  to  the  tenant 

shall  enure  to  him  by  way  of  extinguishment, 

307.  a.  b.  313.  b. 
Where  the  remainder  in  fee  of  the  tenancy  escheats, 

the  seigniory,  as  to  the  whole,  shall  be  extinct* 

3i«-b. 

Where  a  bishop  is  seised  of  a  rent,  and  the  tertenant 
enfeoffs  him  and  his  successor,  by  the  entry  of  the* 
brd  for  mortmain  tlic  rent  is  not  revived ;  lectis 
where  tenant  for  life  grants  a  rent  in  fee,  and 
infeoffs  the  grantee,  upon  whom  the  le^ssor  eaten 
for  a  forfeiture,  338.  b. 

Where  the  accession  of  a  freehold  m  auter  dmC  shall 
extinguish  a  term  which  a  man  hath  in  his  own 
right ;  secta  i  comxno,  338.  b. 

Where  the  release  of  the  lord  of  all  his  right  to 
the  tenant,  and  a  lessee  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 

lessee 
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alto;  aeeiif  of»fele«M  to  thaa and  their 
I,  100.  a. 
Wkere  mleaae  for  yean  may  cease  and  remeagam 

as  to  aereral  peraoas,  and  whoe  not,  4/9,  a.  b. 
Where  ihe  re-entrr  of  tbe  leoee  npon  the  feoflfee 
of  his  lessor,  shall  reriTe  the  rent  reserved  upon 
tbe  lease,  319.8. 
Wbcre  the  grantee  of  ■  rent  disseisetf  the  tertenaut, 
tbe  r^ress  of  the  tenant  shoU  not  retWe  the  rent. 


ON  LITTLETON. 


Extortion.    See  Stal.  W.  l.  e^  «6. 

Hie  deriTBtion  and  sereral  aooeptatioos  of  the 

word,  3^«  h. 
Wbiif  sfa«tl  be  said  eitoftion  in  sheriffs  or  other 

oileeTs,  nd  wh«t  fiat»  968.  b. 
TM  odiottifcsst  of  the  erime^  8^8.  b. 


What  it  u,  6- h. 


Ey. 


_  of  Recoveries.  SeeCoyin^For- 
hUm^  Reooverj,  Stat  of  OhuceHerj 
cap.  11.  81  H.  8.  c.  15.     14  EL  c.  8. 

The  signification  of  the  word  (Mslff)  104.  b. 

What  persons  may  falsify  a  recovery  at  the  common 
law,  and  what  not,  146.  a.  104.  b. 

Where  and  by  what  matter  the  isine  In  teil  may 
£ilsify  a  reeotery  had  against  his  ancestor,  and 
where  and  by  what  not,  360.  b.  361.  a. 

Fealty.    See  Acceptance^  Allegiance^ 

Sei^n. 

The  etymology  of  the  word,  67.  h» 
Tbe  manner  of  doing  fealty,  67.  b. 
Ihe  difference  between  tbe  fealty  of  a  freeholder 

and  of  a  TiUcin,  68.  a. 
What  penon  and  tenant  shall  do  fealty»  and  what 

not,  67.  b.  63.  a.  93.  b. 
How  fealty  differeth  from  homage,  68.  a.  per  lot.  pag* 
The  benefits  which  aocme  to  lords  by  accepting 

fedty,  68.  a.  9s.  b» 
Where  tenant  by  fealty  shall  swear  to  do  all  ser* 

▼ices  doe,  when  after  fealty  done  no  service  is 

dtte,  9a.a. 
To  what  tenures  fealty  is  incident,  and  to  what 

not,  93.  a.  93.  a.  95.  b.  961  b.  \^ik\]K 
Fealty  incident  to  attornment,  104.  a« 
InsqMrably  incident  to  ereiy  reversion,  143.  a. 

Fee  Simple.    See  Devise,  Heirs, 

The  signification  and  derivation  of  the  word  (fee), 

i.b.  a.  a. 
The  several  sorts  of  fee  simples,  1 .  b.  9.  a. 
What  wolds  requisite  to  the  passing  of  a  fee  simple} 

6.b. 
How  many  several  ways  a  fee  simple  may  be  ptir- 

dMsed,  10.  a. 
Tbe  amplenesB  of  such  estate,  18.  a. 
Where  two  fee  simples  may  be  of  the  lame  land  at 

oDctime,  and  where  not,  18.  a.  354*  b.  368. 
Ybe  generally,  what  it  shall  be  intended,  189.  a. 
A  fiwffment  to  one  and  the  heirs  of  his  father,  a 

good  fee  simple,  390.  b. 
Fee  snnple  oondidonali  and  the  couffte  of  its  diacent 

«t  the  coKiujn  law,  19.  a. 
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By  tiM  hi^riiigof  what  Imso  awh  Madhlen  add  to 

be  performied,  and  of  what  not,  igiw  a. 
To  what  purposes  the  having  of  hrae  was  a  per- 

fermaaoe  of  llie  conditloi^  aad  to  what  ooC, 

Urid. 
Where  the  sons  only,  ami  where  the  dao^ten  only ^ 

were  inheritable  to  snch  estate,  19.  a. 
Where  the  alienation  of  the  donee  after  isstie  wms 

a  bar  to  his  issue,  or  the  donor,  and  when  not, 

Ufid. 

A  grant  to  a  man  and  his  heirs  tenants  of  tbe  manor 

of  D.  a  good  fee  timple,  37.  a. 
A  grant  by  tbe  king  of  a  banmy  to  one  and  hSs 

Mirs  lordi  of  the  manor  of  JP.  a  goOd  fee  teple 

qualified  hi  the  dignity.  ML 


Fees.    See  Extortion,  Office^ 

Law. 


of 


Where   notwithstanding   the    grantor   oust   his 
officer,  his  fee  shall  continue,  and  where  not, 

333*  b* 
Where  iu  au  action  by  an  attorney  for  his  fees,  the 

defendant  shall  not  wage  his  Uw,  905.  a. 
Where  the  receiving  greater  or  other  fees,  than  are 

prescribed  by  the  statutes,  shall  be  extortion^ 

and  where  not,  368.  b. 

Felony.    See  Attainder,  Relation. 

The  ugnification  and  eitent  of  the  word,  391.  ■• 
By  pardon  of  all  felonies  what  crimes  anciently, 

and  what  at  this  day  are  pardoned,  391.  a. 
Whatnot,  391.  a. 
Thel  several  sorts  and  degrees  of  felony,  and  fshat 

forfeiture  is  incuired  by  each  of  them,  4bUL 
Where  upon  attainder  of  felony  in  an  appeal,  tiie 

defendant  shall  forfeit  no  knds  but  those  ho  had 

at  time  of  the  outlawry  pronooneed ;  tttut  to  aa 

indictment,  390.  b. 
The  punishment  of  a  felon  implied  in  his  judgment 

to  be  haneed,  39a.  b. 
Where  a  febn  may  be  a  poTchaser,  and  to  whoso 

me,  9.  b. 

Feofiment.  See  Confirmation,  Co&di-^ 
tion,  Deeds,  Livery  of  Seisin,  Plea, 
Surrender. 

The  etymology  and  signification  of  the  word»  9.  a. 

The  antiquity  of  a  feoffment,  ibid.  49.  b. 

What  person  may  make  a  feofiment,  and  what  not, 

49.  b.  43.  a. 
By  the  delivery  of  the  deed  of  feoffment,  what 

estate  passeth  before  livery  of  seisin,  56.  b. 
Where  the  feoffment  of  a  moietr  or  third  part  of  • 

man's  land  shall  be  good  without  deed,  190.  b. 
A  feoffment  of  the  moiety  of  a  manor  to  have  with 

an  advowion  appendant,  not  good  witbont  deod^ 

190.  b. 
Where  alease  and  release  shall  amoont  to  a  feoli^ 

ment,  907.  a. 
Where  a  feoffment  shall  extinguish  a  condition  or 

power  of  revocation,  and  where  not,  9^»  a. 
Where  caUt/jf-^  uu  and  his  feoffees  afrer  1  JR^  3. 

and  before  97  H.  8.  join  in  a  feoffment,  whose 

feoffment  it  shall  be  construed,  309.  b. 
Where  tenant  for  life,  and  he  in  the  revenion  or 

i^mauider  hi  foe  tail,  or  for  life,  join  in  a  feoff* 

ment,  how  it  shall  be  construed,  309.  h»       .   , 

The 
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The  law  will  tnnf pose  the  wofdi  imtfacr  thaa  it  ihall 

not  take  «ffe€t,  9 1 7.  b. 
Whv  it  destroys  all  wrongfiil  estates,  9.  a. 
By  lessee  for  years,  how  it  operates,  330.  b*  367.  b. 

Ferdwit. 

What  it  is,  71.  a. 

FerUngM,    See  Ferlingum  Terra, 

WhatF0rlii^tisis,6.b. 

What  passes  by  these  words,  Und, 

Fines  to  the  King.      See  Alienation, 
Amerciament}  Copyhold. 

The  seTeral  aoceptations  in  law  of  the  word  (fine), 

196.  b. 
Fine  to  the  kin^^  what,  lUd.  137.  a. 
The  difierenoe  between  a  fine  and  a  ransom,  and 

where  they  shall  be  said  all  one,  1 97.  a. 

Fmes  of  Land.  See  Continual  Claim, 
Dum  non  Compos^  Entry  Congeable, 
Infant,  Remitter,  Stat.  4  ff.  7.  c.  24. 

The  description  of  a  fine,  and  whence  so  called, 

ifto.  b.  ifti.a.  169.  a. 
What  time  was  allowed  by   the  common  law  to 

make  claim  after  a  fine  leried,  and  what  at  this 

day,  96«.  a.  954.  b.  396.  373. 
What  persons  were  barred  by  a  fine  at  the  common 

Jaw  that  coold  not  make  claim,  and  what  persons 

Mieht  make  claim,  and  yet  were  not  baired  by 

•acn  fines,  969.  b. 
Where  a  fine  letried  by  tenant  in  tail  shall  be  a  bar 

to  his  issue,  or  them  in  the  reversion  or  re* 

mainder,  and  where  not,  379.  a.  b. 
Where  a  grant  and  render  by  fine  to  a  stranger  to 

the  writ  and  conusance,  shall  be  g^  to  pass  a 

▼oidable  estate  to  him  mpnesenti,  353.  a. 
Where  a  feme-coTert  shall  be  concluded  by  a  fine, 

and  where  not,  46.  381, 389,  353.  b. 
Where  fines  working  wrong  to  third  persons  ought 

not  to  be  accepted,  383.  a. 
fines  for  alienation  taken  away,  369.  b. 

Firma, 

The  etymology  of  the  word,  5.  a. 
How  called  in  sereral  counties,  ibid. 
What  shall  pass  by  this  name,  Urid. 

Folkland. 

The  meanmg  of  the  word,  58.  a. 

Forcible  Entry.    See  Damages. 

Force,  what  and  how  taken  inlaw,  161.  b. 

Upon  what  statute  the  writ  of  forcible  entry  ii 

pounded,  and  where  it  lieth,  957.  b. 
Woere  dirers  persons  go  to  make  a  forcible  entry, 

the  Tiolence  used  by  one  shall  make  them  all 

guilty  of  force,  Uiid. 
I^htn  the  master  cometh  with  a  greater  number  of 

servants  than  usually  attend  him,  his  entry  shall 

be  deemed  forcible,  957.  b. 
IVhat  number  of  persons  may  commit  a  force, 

967.  a. 
Where  an  act  shaU  be  said  in  htw  to  be  done  vi  ei 

armit,  or  foicibly,  i69<  a. 


Forest,  Ptok,  Chase,  Warren.  iS^e  Waste. 

The  description  of  a  forest,  933.  a. 

The  signification  and  derivation  of  the  word  (park), 

933.  a. 
What  beasts  property  belong  to  the  forest,  what  to 

the  chase,  and  park,  and  what  beasts  and  fowlt 

to  the  warren,  933.  a. 
The  difference  between  a  chase  and  a  forest,  ibid. 
What  act  by  a  keeper  of  a  park  shall  be  a  forfeiture 

of  his  office,  933.  b. 


Forfeiture.  See  Attainder,  Conditions, 
Copyhold,  Corruption  of  Blood,  Office, 
Pnemunire/  Relation,  Statute  i^El. 
c.  8«    Surrender. 

The  signification  and  derivation  of  the  word,  59.  a. 

How  many  several  ways  a  particular  tenant  may 
forfeit  his  estate  by  alienation,  and  what  act  by 
him  shall  be  said  a  forfeiture  of  his  estate,  and 
whatnot,  951.  a.  b.  per  tat  pag.  959.  a. 

Where  the  right  of  a  paiticnlar  estate  may  be  for** 
feiced,  and  he  that  hath  but  a  right  shall  take 
advantage  of  it,  951.  b.  959.  a. 

Where  by  the  forfeiture  of  a  lessee  for  life,  all 
mean  charges  and  estates  by  him  made,  shall  be 
avoided  by  the  lessor,  and  where  not,  933.  b. 
934.  a. 

Whether  lessee  for  life  forfeits  bis  estate  by  alien- 
ation, the  forfdture  shall  continue  notwithstand- 
ing  l!he  determination  of  the  estate  by  limitation, 
or  entry  for  condition  broken,  909.  b.  959.  a. 

Where  tenant  for  lifo,  and  he  in  the  remainder  for 
life  having  the  fee  expectant  upon  a  remainder 
in  tail,  join  in  a  feoffment,  this  shall  be  a  forfeit- 
ure of  both  their  estates  to  him  in  the  remainder 
in  tail,  309.  b. 

Where  a  recovery  suffered  by  tenant  for  life,  should 
be  a  forfeiture  of  his  estate  at  the  common  law 
and  at  thiaday,  and  where  not,  356.  a.  369.  a. 

Where  a  statute  giveth  a  forfeiture  generally  against 
him  thM  wrongelh  the  duty  or  interest  of  another, 
who  shall  have  this  forfeiture,  159.  a. 

A  guardianship  in  socage  or  by  nature,  not  forfeit- 
able by  ontCawry  or  attainder,  84.  b.  88.  b. 

Where  a  man  hanged  by  martial  law  shall  not  forfeit 
hisland,  13.  a. 


Forejudges    See  Mesne,  Stat.  West.  2. 

cap.  9. 

The  legal  acceptation  of  the  word,  100.  b. 
Where  and  for  what  cause  the  tenant  shall  fore- 
judge his  mesne,  and  where  and  for  what  not, 

100.  a.  b. 
The  form  of  a  judgment  in  aforejudger,  100.  a. 
WJiat  persons  shall  be  bound  by  a  forejudger,  and 

what  not,  100.  a.  b. 
Wherein  a  writ  of  mesne  by  two  jointenants,  one 

is  summoned  and  severed,  the  other  shall  not 

forejudge  the  mesne,  100.  a. 
Whei^  in  a  writ  of  medne  against  two  joint  mesncs, 

one  makes  default,  the  tenant  shall  not  forejudge 

the  other,  100.  a 

Forniedon. 
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Fratsetum. 

The  meaniog  of  it»  4.  bb 

Freebank. 

The  meaning  of  the  word,  1 10.  b. 
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Fonnedon.    See  Assets,  Copyhold*  fines. 
Tail,  Warranty. 

Foraedon,  whence  ao  called,  396.  b. 

Tbe  Kvenl  kinds  of  formedons,  and  where  and  by 

wlwm  each  formedon  iieth,  336.  b. 
Wbece  a  fomedon  iietfa,  of  a  copyhold,  60.  a. 
Where  the  disconthmee  of  tenant  in  tail  makes  a 

leiie  for  life,  and  grants  tbe  reversion  to  the  issue 

IB  tiil,  tbe  issue  is  for  ever  barred  of  his  fbrmedou, 

997-  b. 

Firankalmoign.    See  Confirmation. 

The  description  of  a  teunre  by  frankalmoign,  93.  b. 

94.  h. 
Hov  sQcfa  tenore  was  created  at  first,  and  how  it 

nay  be  created  at  this  day,  93.  b.  99.  a. 
Where  a  gift  in  freealmoign  shall  be  good  without 

deed,  and  where  not,  94.  b. 
When  tbe  reaervation  of  a  rent  upon  such  pft 

diall  be  void,  97.  a. 
What  serfioes  such  tenant  is  bound  to  do,  and  what 

not,  95.  a.  b. 
What  remedy  the  lord  hath  for  audi  services,  95.  b. 

9&a. 
Where  the  tenure  in  fireealmoign  shall  continue, 

notwithstanding  the  alteration  of  divine  services, 

Mid  prayers,  95.  b. 
Where  such  tenure  cannot  be  of  lands  in  ancient 

<*«n»Mne,  97.  a. 
Where  such  tenant   shall  not  be  charged  with  a 

con)dy,t6id. 
Upon  transferring  the  seigniory  or  tenancy  in  frank- 

ilaoign,  what  service  shall  be  due  to  the  lord  or 

Knntee,98.  a.99,b. 
Of  what  services  the  lord  is  bound  to  acquit  his 

tenant  in  Irankalmoigu,  and  of  what  not,  99.  b. 

100.  a. 
Where  such  lord  ahaJl  not  disclaim  in  a  writ  of 

Bene,  10s.  a.  306.  b.   . 

Frankmarriage.    See  Consangainity, 
Degrees. 

The  ngnification  of  the  woid,  a  1 .  b. 

Whet  thinga  of  incident  to  an  estate  in  frankmar- 
riage, ai.  b.  319.  bu 

The  differences  between  a  donee  in  frankmarriage 
aadin  special  tail,  fit.  b.  ad.  a. 

^hat  aervioe  dac  by  such  donee  to  his  donor,  93.  a. 
fl7.b. 

Where  a  rent  may  be  given  in  frankmarriage, 
91.  h 

The  uecessity  of  the  word  (frankmarriage)  to  the 
creation  of  the  estate,  fii.  b. 

How  the  degrees  in  fitmkmarriage  shall  be  oom- 
Pnted,  43.  b.  per  tat.  pag. 

Where  a  gift  in  frankmarriage  to  the  parties  already 
Biarried  shall  be  good,  170.  a. 

^^^here  a  remainder  linuted  upon  such  gift  shall  im- 
peach the  estate  in  frankmarriage,  and  where  not, 
tub. 

A  devise  of  lands  m  frankmarriage  void,  ibid. 

A  gift  w  Uberum  maritagium  by  eatuy  ^ue  vte  before 
Vj  H,  8.  no  frankmarriage,  »Wd. 

^^here  a  rent  reserved  upon  a  gift  in  frankmar- 
riage ahall  not  take  efivct  till  the  fourth  degree 
paBt,«rf. 


Frediold.    See  Abeiance,  Conditioni^ 
Estate,  Jointenants. 

The  simiification  of  the  word,  and  whence  to  called' 

Where  divers  fireehoMs  may  be  derived  out  of  one, 
and  where  not,  43.  a.  ^ 

Where  an  incertain  interest  in  lands  shall  be  deemed 
in  law  a  freehold,  and  where  not,  4a.  a. 

Where  a  man  may  have  a  freehold  in  his  own 
right,  and  a  chattel  in  another's  richt,  itanii  et 
$emet :  but  not  ^  eoneerao,  54.  b.  338.  d. 

Where  the  alteration  of  the  freehold  shall  be  ail 
alteratbn  of  the  reversion,  191.  b.  19^.  a.  and  h. 

Where  the  right  of  freehold  shali  drown  in  acfaattel, 
a^.  a. 

The  description  of  a  freehold  in  law,  a66.  b. 

Upon  what  conveyances  the  purchaser  shall  he  said 
to  have  a  freehold  in  law  to  him  before  entry,  and 
upon  what  not,  966.  b. 

Where  a  strange  by  the  acknowledgment  of  the 
tenant  in  a  precipe  to  be  his,  villein  shall  be  ac- 
tually seised  of  the  freehold  and  inheritance 
without  entry,  s66.  b. 

What  actions  are  maintmnable  by  and  against  idhii 
that  hath  only  a  freehold  in  law,  and  what  not, 
358.  a.  b. 

Where  a  freehold  In  lands  may  be  defeated  by  a 
condition  without  entry  or  claiip,  and  where  not, 

379- *• 
To  what  purposes  tenants  by  statute,  merchant, 

elegit,  &c.  are  said  to  have  a  freehoU,  and  what 

not,  43.  b. 

Frith. 

The  meaning  of  it,  5.  b. 

Frustum  Terra* 

What  it  is,  5.  b. 

Gavelkind.    See  Curtesy. 

Gavellund,  whence  ao  called,  and  where  such  eni- 

tom  used,  140.  a.  175.  b. 
Where  one  brother  dying  without  issue,  all  the 
'  brothers  shall  equally  inherit  by  this  custom,  as 

well  as  sons,  140.  a. 
Where  by  such  custom  the  wife  shall  have  dower 

of  the  moiety  of  her  husband's  lands,  1 1 1 .  a. 
Where  by  the  same  custom  the  husband  shall  be 

tenant  by  the  curtesy  without  issue,  iftid. 
A  prescription  in  this  custom  is  not  good,  175.  b. 

Glebe.    See  Pastor. 

How  it  may  be  charged,  349.  a.  348.  b. 

Glyn. 

Whatglynis,6.b. 

Grrand  Serjeanty«    See  Seijeanty. 
Grange. 

The  meaning  of  the  word,  5.  a. 
What  passes  by  this  name,  iM. 

Grants. 
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Orints.  See  Abeiimce^  Annuity,  Assign- 
menty  Confinnationy  Deed,  Estates^ 
Hahendumy  Intention  of  iSkit  Parties, 
l^Iame,  Parson,  Possibilitj,  Rents. 

The  description  of  s  gnot,  17a.  a. 

Wliat  things  properij  He   in  grant,  and  what  in 

OijeiT,  9.  b.  48.  a.  ^  a.  839-*.  335,  h. 
What 'things  are  grantable  over,  and^bat  not,  89.  a. 

314.  a.  933.  b.  ^9d,  a. 
'WhflBea  thing  in  tuspowc  aajr  be  graated  over, 

and  where  not,  314.  a. 
.Whene  goahts  shall  recdve  oonstmclion  according 

to  the  substance  of  the  deed,  and  not  according 

ito  fRuuBaticat  aeitse,  146.  b. 
Where  the  coo^tmction  of  g^vats  ought  to  ensac  the 

inteiition  of  the  parties,  313.  a.  b. 
Whaaathe  words  of  a  gnnt  shall  be  tranapoaed  in 

oonstmction  contrwj  to  their  order,  917.  b. 
WlMie  a  grant  being  impossible  to  take  efieot  ac- 

conling  $»  the  Jctter,  the  ]am  shall  make  such 
.    oaoMiuctuMi  as  by  postibilitj  naj  take  eifeot, 

183.  b. 
Where  «  grant  shall  amount  to  a  release,  confir- 

amtioB,  aurrandar,  he,  and  when  not,  301.  b. 

9Qt.  a.  307.  a.  ^13.  a.  b. 
Where  b^  the  grant  of  a  manor  without  (cihh  per- 

tHMNChs),  A  thing  regardant  and  appendant  will 

What  ahall  {mbs  bj  the  gnnt  of  the  aernoas  of 

tenant  in  tail,  and  what  not,,  1^.  b.  169-  a. 
Where  «  grant  of  a  corody  to  two  men  and  their 

hdbi   shall  amount  in   law  to   sevend  grants, 

189.  a. 
Wiera  two  tenants  in  oommon  join  in  the  grant  ef 

«  «eitt-«hai»B,  It  ahall   enure  as  seTeril  grants, 

197.  a.  967.  b. 
Where  b^r  the  gnmt  of  a  feversion,  rents  and  aer- 

^'vioia  ahall  pass,  i^t.  b.  159.  a.  317.  a.  394.  a.  b. 
By  the  grant  of  (hereditamenU)  what  iball  pau, 

6.  a.  16.  a.  383.  a.  b. 
Where  by  tbe  grant  of  land  a  revernon  shall  pa«, 

394.  b. 
Where  tenant  in  tail  grants  totuai  stattiai,  what  shall 

A  man  mnts  jmnmom  adcocal.  .to  one,  and  before 
the  dinceh  void,  grants  prarnnom  odoocot.  to 
another,  the  sepond  grant  is  void,  ^3(8*  b. 

A  man  grants  3  prjeseiKatioiiein,  and  diet,  iua  wife 
#hall  h!»ji  the  three,  imd  tbe  .giyuxfse  the  4&^, 

A  grant  shall  not  enure  contnuy  p  the  express 

^w4r4»clflt,9l3.a. 
When  H  ^hsU  410000  hj  i«aj  nf.iwtingniihment, 

3P7-b. 


Gr0vtf. 


What  grmva  if,  4.  b. 


Guardian.    See  Admeasurement,  Dowser, 
Marriage,  Socage,  Wardslup,  Waste. 

The  several  sorts  of  guardians,  85.  a. 

Who  shall  be  guardian   of  inlraritances  which  lie 

not  in  tenure  during  the  minority  of  the  heir, 

87.  b.  ^ 

To  what  porposts  tl^ ^gwawliMijlMdl ^b» Jiid jWi- 


■firdofhis  waad  before Aitryorieuoni and 4a 

indiatnot,  38.a.  b. 
How  many  kinds  nf  guardians,  87.  b. 
When  the  father,  and  not  the  lord,  shall  be  guar- 
dian, 84.  a.  88.paiiini. 
Guardian  by  tenure,  what  he  might,  and  whfU  lie 

might  not  do,  75.  b.  per  tot»  pag,  79.  poMtim, 
' in  chivalry,  what  proiSt  he  had,  81.  and 

89.  paatm. 
Who  shall  be  guardian  in  soc^,  and  why,  87.  and 

88.  pa«im. 
Guardian  in  socage,  how  long  he  shall  be  ao,  87. 

and89.paMiai. 
■  in  Mcage,  when  an4  in  wb^t  oMUWBr  he 

shall  account,  Sg.  patthn. 
Gnardianihip  of  tenant  by  chiirairy  and  tenant  b j 

socage,  to  whom  they  go  on  the  guardian's  deaths 

90PMM- 

Gurges* 

The  ineaning  of  it,  5.  b. 
What  passes  by  dhis  name,  f6ic(. 

Habendum,    See  Deedi. 

» 

Tlie  oiSoe  and  force  of  the  Jba&enduNs  in  a  deed, 

1^3.  a. 
Where  it  shall  be  said  repugnant  in  the  |^rant  of 

an  estate  tail,  and  where  not,  9i.  a. 
Where  one  named  after  the  habendum  shall  take  b/ 

the  gift,  and  where  not,  7.  a.  91 .  a.  96.  b.  378.  b. 
Where  the  scTcral  limitations  in  the  Kaben^tifn  shaU 

destroy  the  joint  implicatioa  of  .the  premises, 

183.  b.  ino.  b. 
Where  ja  Ethendum  may  enlai;ge  the  premises,  but 

cannot  abrid^  them,  999.  a. 
It  may  MTer  a  joint  estate,  i8i4.  *• 

Haga, 
The  meaning  of  it,  5.  b.  56.  b. 

Hmugh  And  Hong^ 

What  they  mean,  g.  b. 

Kein  See  Annuitjr,  Appeal,  Attainder, 
Chattels,  Corruption  of  Blood,  Discent, 
Entry,  Reservation,  Voucher^  Warranty, 
Waste. 

The  etymology  and  legal  acceptation  of  the  wool 

(heir),  7.  M37.  b. 
What  issue  and  pesson  may  be  an  heir>  end  what 

not,  7.  b.  8.  a. 
jpicrei  tf||p8feii(,  §uiif  8.  a* 
Aerei  oi^rariia,  fuis,  8.  b. 
Where  and  what  chattels  the  heir  shell  have  efter 

the  death  of  his  anc^tpr,  and  .what  not,  8.  a. 

1,8.  b.  185.  b. 
Where  the  words  (heinj)  shall  be  necessaipr  to  the 

creation  of  an  estate  of  mheritance,  and  where 

not,  8.  b«  9*  b.  10.  a.  90.  a.  91.  b.  99.  a.  47.  a. 

193.  b.   399.  b.  385.  b. 
Where  the  word  heirs  shall  be  good  of  itself^  and 

where  not  without  the  conjunction  of  the  wqqI, 

(hit),  8.  b. 
The  extent  and  latitude  of  the  word  (hein),  9.  a.    - 

Heirs 
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&in  a  jQOd  nAae  of  purcbue,  afi.  b. 

Who  thall  be  said  the  next  beir  to  take  by  par- 

chate,  and  who  take  by  dijoent,  la  b. 
Where  the  hoir  to  take  by  parchaae  ought  to  be  a 

oompleat  rigbt  heir  in  judgment  of  lair,  34.  b. 

96.  b.  164.  a* 
Where  (he  ancestor  may  make  his  right  heir  a  pnr- 

chaier,  and  where  not,  93.  b. 
Where  a  remainder  is  limited  to  the  right  heirs  of 

a  pardcdar  tenant,  the  fee  simple  shall  be  said 

to  Test  in  turn  presently,  and  where  not,  23.  b. 

319.  b.  376.  b. 
Where  the  heir  conveying  by  discent  oaght  to 

make  himself  heir  to  him  which  was  kst  seised, 

ii.b.  i5.a.339.b. 
Where  by  the  birth  of  an  beir  more  near,  the  di- 

floent  to  another  shall  be  defeated,  1 1 .  b. 
Where  the  heir  of  the  part  of  the  father  shall  in- 
herit before  tlie  heir  of  the  part  of  the  mother, 

4  i  conveno,  13.  a.  and  b.  13.  a. 
The  di£ference  between  an  heir  in  the  civil  Jaw, 

sod  an  heir  at  the  common  law,  337.  b. 
Where  the  sons  of  an  alien  bom  within  the  ligeance 

«f  the  lung  shall  not  be  heirs  either  to  other. 

The  same  of  the  sons  of  a  person  attainted ;  ieau 

if  bom  before  the  attainder,  8.  a. 
Where  and  what  attainder  shall  disable  the  party 

attainted  to  inherit,  or  to  have  heir,  and  where 

and  what  not,  8.  a. 
Where  the  heir  shall  not  be  bound  by  the  obliga- 
tion or  warranty  of  his  ancestor  without  numng, 

«09-a.  383.  b.  384.  b.  386.  a. 
Where  a  man  binds  his  hehrs  to  warranty,  or  to 

pay  a  sum  of  money  without  naming  hioMelf, 

such  lien  shall  be  void,  386.  a. 
Where  an  action  of  debt  shall  lie  agamst  the  special 

heir,  without  namins   the  heir  at  the  common 

law ;  secus  of  a  voucher  by  reason  of  a  Mtnmnty, 

376.  b.  386.  b. 
A  gift  to  a  man  his  heir  and  socoessors,  how  it  shall 

enure,  9.  a. 
When  the  heir  shall  have  an  action  for  defadng  his 

ancestor's  monument,  18.  b. 

Heirloom. 

Whit  heirloom  is,  18.  b. 
Otmot  be  devised,  183.  b. 

Herbage.    See  Jointenant. 

What  shall  iMSsby  the  gmt  of  the  hsibageof  land. 

Where  the  .owner's  acoq>taiioe  of  a  lease  of  the 
herbage  of  his  land. by  iadcnton  shall  be  no 
estoppel  as  to  the  land,  47.  b. 

Whcffe  a  lesafittioa  of  not  ont  of  the  herbage<of 
Ind  shall  be  gaod»  .I43.a. 

Heresy. 

'Attsuidtr  of  it  dalh  nattlcffifeit  hnid  or  ownpt  the 
Uood,  391.  A. 

Heriot.    'See  ExtinguishmeRL 

Saw  called  in  the  iSann  tongue,  185.  b. 

From  what  antiquity  due  to  kvds,  ibid. 

Where  a  devise  by  the  tenant  of  all  his  goods  shall 

not  defeat  the  lord  of  bis  heriot,  185.  b. 
When  by  purchase  of  part  of  the  trnvmey  by 


HO 

ihe  iMd,  a  h«i0t  ahiil  be  wtiae^  emi 
not,  149.  b. 
Wbeie  a  dicriot  shall  be  paid  before  a 
185.  b. 

Hida  Terrce. 
What  hida  terrm  is»  69.  a. 

Hiring. 

If  general,  shall  be  for  a  year,  4a.  b. 

Hirst  and  Huiwt. 

The  meaning  of  them,  4.  b. 

Holm  and  Hidmus. 

What  they  mean,  5.  a. 

Holt 

The  signification  of  it,  4.  b. 

Homage.     See  Fealty. 

The  etymology  of  the  word,  64.  b. 

The  division  of  homage,  65.  b. 

The  manner  of  doing  homage,  64.  a. 

In  what  respect  it  is  said  to  be  the  most  hamooable 

and  humble  service,  65.  a. 
The  league  between  such  lord  and  tenant,  65.  ^ 

100.  b. 
Where  in  doing  homage,  homage  due  to  the  king 

ought  to  be  excepted,  and  the  penalty  for  omitting 

it,  64.  b.  65.  a.  b. 
What  person  may  do  and  take  homage,  and  what 

not,  65.  b.  66.  b.  67.  a.  and  b.  69.  a.  341.  b. 
The  form  of  homage  by  an  abbot  or  other  eeole- 

siastical  persop,  65.  b. 
The  form  of  homage  by  husband  and  wife  jointly, 

66,  a.< 

Where  and   what  corporation  may  do  and  take 
homage,  and  where  and  what  not,  65.  b.  66.  b. 

67.  a.  341.  b. 

Where  the  husband  shall   do  and  take  homage 

alone,  and  where  jointly  with  his  wift^  30.  a. 

67.  a. 
Where  there  are  divers  tenants  of  the  same  land, 

where  all  and  where  but  one  shall  do  homage^ 

67.  a.  b. 
Where  and  why  the  tenant  shall  not  be  ewom  <n 

doing  homage^  68.  a. 
Where  homage  done  to  one  joint  lord  ehall  excuse 

against  tlie  other,  67.  b. 
The  benefit  which  accrues  to  lords  by  receiving 

homage,  68.  a.  98.  b. 
Where  the  tenant  notwithstanding  homafle  once 

done  to  the  lovd,- shall  be  oompelleid  to  do  homage 

again  to  his  heir,  and  where  not,.iO0.  .b. 
Where  the  tenant,  upon  translation  of  the  seig- 
niory to  another,  shall  be  eompelled  to  do  homage 

again,  and  where  not,  104.  a.  and  b. 
Where  after  refusal  the  lofd^^shaliaot  dirtMiiUtis 

tenant  for  homage  until  request,  105.  a. 
By  what  means  iiealty  shall  be  sepanted  fkicp 

homage,  and  by  what  not,  150.  b.  1^51.  a. 
The  writ  of  homagio  captendo,  and  vrfaere  it  lieth, 

10I. 

Homage  Aimceatrel.     See  Attornment, 
Per  jtue  ServUia^  Recovery,  Warning. 

The  description  of  tenure  by  homage  aoncestrel, 
100.  b. 

'  Blobd 
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be  executed  in  the  life  of  the  parties,  and  to  nrhat 

iiot,  189.  b.  183.  a.  1 84.  a.  b. 
Where  and  by  what  acts  an  estate  in  jointure  may 

be  severed,  and  where  and  bjr  what  not,  18a.  a. 

per  tot.  fM^.  183.  a.  190.  a. 
Where  two  may  be  jointenaiits  of  the  freehold  and 

fee  simple,  aud  tenants  in  common  of  an  estate- 
tail  in  the  same  land,  183.  b. 
Where  the  jointenant  surviving  shall  be  liable  to 

the  charges  of  his  companion,  and  where  not, 

184.  b.  ^  tot.  pa^.  185.  a. 

Where  the  charges  of  one  jointenant,  avoidable  by 
his  companion,  shall  lie  good  against  himself 
sorvinng,  184.  b. 

Whera  upon  a  recovery  against  one  jointenant, 
execution  shall  be  sued  against  his  companion, 

185.  a. 

^Vllere  an  estoppel  to  one  jointenant  shall  not  bind 

his  companion  surviving,  t6u/. 
Where  a  devise  by  one  jointenant  shall  be  void 

against  his  companion,  185.  a.  b. 
Where  by  the  death  of  the  wife,  jointenant  wilh 

a  stranger  for  years,  the  term  shall  survive  to 

tlie  other  jointenant,  and  not  to  the  husband, 

185.  b. 

Where  a  disparagement  of  the  heir  by  one  join- 
tenant  shall  be  a  forfeiture  of  the  ward  as  to 
both,  80.  b. 

Wliere  one  jointenant  of  a  ward  shall  be  liable  to 
the  waste  done  by  his  companion,  54.  a. 

Where  an  assienment  of  dower  by  one  jointenant 
shall  be  gboa  against  his  companion,  35.  a. 

Where  upon  grant  of  a  rent  to  two,  the  election  of 
one  to  have  it  as  an  annuity  or  rent  shall  bind 
his  companion,  146.  a. 

Where  a  rcsoous  by  one  jointenant  shall  make  his 
companion  a  disseisor,  161.  b. 

Where  each  jointenant  shall  be  said  to  be  seised 
per  my  tt  per  tout,  and  to  what  purposes  cither 
hath  right  but  to  a  moiety,  186.  a.  350.  a. 

Where  a  lease  for  ^ears  by  one  jointenant  for  life 
or  in  fee,  to  begm  after  his  death,  shall  be  good 
agauist  the  survivor,  and  where  not,  1 84.  b.  1 85.  b. 
166.  a.  b. 

Where  a  grant  of  the  herbage  or  vesture  of  the 
land  by  one  jointenant  shall  bind  the  survivor, 

186.  b. 

Where  a  presentation  to  a  church  by  one  jointenant 
shall  not  put  his  companion  out  of  possession, 

186.  b. 

Where  a  partition  between  jointenants  shall  be  good 
without  deed,  and  where  not,  16^.  a.  187.  u. 

Where  by  a  partitbn  between  jointenants,  a  war- 
ranty shall  be  destroyed,  and  where  not,  187.  a. 

'Where  husband  and  wife  shall  be  jointenants,  and 
where   by  entireties,   and  where  by  moieties, 

187.  a.  b.  per  tot,  pag. 

Where  baron  and  feme  and  a  stranger  are  jointe- 
nants, the  sole  alienation  of  the  baron  shall  bar 
tlie  stranger  surviving  as  to  a  moiety,  and  where 
not,  187.  b.  188.  a.  397.  b. 

Where  one  jointenant  or  parcener  enters  or  re- 
covers, the  whole  estate  being  put  to  a  rieht,  the 
other  shall  enter  aud  occupy  with  him,  and  where 
not,  188.  a.  364.  b. 

Wlicre  a  lease  of  part  of  the  term  by  one  jointenant 
for  vears,  shall  be  a  severance  of  the  jointure  as 
to  the  whole,  ig%»  a.  199.  a. 

Where  a  severance  of  the  jointure  of  the  freehold 
shall  be  a  severance  of  the  reversion,  191.  b. 
193.  a.  b. 


Where  a  reservation  of  the  reverrion  to  one  join- 
tenant  by  deed  indented  upon  a  lease  by  both 
shall  not  estop  Jthe  other,  199.  a. 

Where  a  lease  is  made  by  two  jointenants,  the  re- 
mainder In  fee  to  one  of  them,  this  shall  be  a 
good  remainder  for  a  moiety,  199.  b. 

Where  one  jointenant  makes  a  lease  for  his  own 
life,  and  dieth,  no  survivor,  qiutre,  193.  a. 

Where  the  feoffment  of  one  jointenant  to  his  com- 
paiuon  and  a  stranger,  shaU  be  good  only  to  the 
stranger,  335.  a. 

Where  two  infants  jointenants  make  a  feoffment, 
by  the  death  of  one  his  right  shall  survive ;  sectii 
of  a  feoffment  by  one  solely,  337.  a.  b. 

Where  the  father  jomtenant  with  the  son  and  a 
stranger,  makes  a  feoffment  of  the  whole  with 
warranty,  the  stranger  surviving  shall  avoid  the 
whole,  367.  a. 

Jointure.    See  Dower>  Stat.  1 1  //.  7. 

cap,  2. 

What  shall  be  a  good  jointure  within  the  statute  of 

97  H,  8,  and  ^hat  not,  36.  b. 
Where  the  wife  may  wave  her  jointure,  and  where 

not,  36.  b. 
May  be  made  detenninable  by  the  party^  own 

act,  36. 

Ireland. 

How  and  when  the  laws  of  England  were  first  esta- 
blished in  Ireland,  and  how  afterwards  confirmed, 
and  by  whom,  141.  a.  b. 

Issue.     See  Pleadings,  Verdict. 

An  issue,  and  the  several  kinds  of  issues,  196.  a. 
Where  an  issue  generally  taken  shall  refer  to  the 

count,  and  not  to  the  writ,  196.  a. 
Issue  upon  a  negative  pregnant  not  good,  196.  a. 
Where  two  affirmatives  shall  make  an  issue,  and 

where  not,  196.  a. 
Where  an  issue  shall  be  cood  upon  a  matter  affirma- 
tive and  negative,  wbeit  it  be  not  in  express 

words,  ibid. 
The  form  of  the  entries  of  issues  of  tho  part  of  the 

phuntiff,  and  on  the  part  of   the  defendant , 

ibid. 
What  picas  are  issues  themselves,  whereto  the  plain- 
tiff or  defendant  cannot  reply,  196.  a. 
Where  modo  et  fortnd  shall  be  of  the  substance  of 

the  issue,  and  where  but  matter  of  form,  sBi.  b. 

per  tot.  pag, 
.Where  the  substance  of  the  issne  being  foond,  tKe 

verdict  shall  be  sufficient  notwithstanding  omission 

of  circumstances,  997.  a.  989/a. 
Where  the  plea  of  the  party  amounts  to  a  general 

issue,  the  general  issue  shall  be  entered,  303.  b. 
Issue  shall  bo  johied  on  a  traverse  when  well  taken, 

196.  a. 

Judgment.    See  Error,  Partition. 

The  signification  and  derivation  of  the  word,  39.  a. 
168.  a. 

The^veral  sorts  of  judgments,  ibid. 

Where  in  a  real  action  by  one  jointenant  or  par- 
cener against  another,  judgment  shall  not  be  given 
in  severalty,  1G7'.  b.  187.  a. 

Ill 
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i^ttatt  actloni  judgment  final  shall  be  givcD, 

The  feffin  of  the  judgmeot,  wheo  it  is  for  the  tenant 
or  defendant  in  plea  in  bar  or  to  the  writ. 

How  and  bj  what  means  every  case  judicially  de- 
pending thaU  receive  end,  71 « b.  72.  a. 

Jugum  Terra. 

What  it  is,  ^.a. 

JuncariOf  Jancaria, 

What  it  19,  5.  a. 

What  paaaes  by  this  name,  ibid. 


Jmris  tOrum.    See  Parson. 

Juror,  Jury.  See  Challenge,  Statute^  Ver- 
dict, JF>  3.  c.  38.  Ariic*  sup.  Chart,  c.  9. 
8  H.  5.  c.  3. 

The  properties  of  a  juror,  155.  a.  b. 

What  person  may  be  #  juror^  and  what  not,  156.  b. 

157.  a.  17s.  b. 
How  thej  shall  be  treated  if  they  do  not  agree, 

937.  b. 
Where  a  eeUuy  fite  use  shall  be  a  sufficient  juror 

within  the  stat  of  a  H.  5.  c.  3.  373.  b. 
Where  tenant  pur  mOer  vie,  or  the  husband  seised 

in  his  wile's  right,  u  returned  on  a  jury  after  the 

death  of  the  wife  or  ceOuy  que  vie,  they  may  be 

diallenged,  ibid. 
Where  a  witness  shall  be  had  in  equal  respect  with 

a  JBior,  and  where  not,  6L  a. 
The  joxy  must  give  a  verdict  though  no  evidence  be 

g^veo,  496.  b. 

Justices.    jS^  Court,  Eyre. 

By  what  names  anciently  called,  168.  b. 
Justioes  of  assise,  whence  so  called,  063.  a.  . 
Tbdr  office  and  jurisdictioD,  Und, 
la  what  cases  andentl  v  justices  of  mn  prua  might 

^ve  jndg;BieRt,  and  m  wfast  not,  363.  a. 
The  names  of  divers  bishops  and  clergymen  that 

were  anciently  justices  of  the  king's  courts, 

aac- b. 

King.    See  Prerogative. 

He  etymology  of  the  word  (king),  and  how  called 

in  other  languages,  65.  b. 
The  style  of  every  king  of  England  since  the  con- 

qnesity  7.a«  and  b. 
The  sevenil  compellatJons  of  divers  kmgs  of  £Rg2am{, 

Ihe  sefcral  councils  of  the  king,  1 10.  a. 

The  fcinc  may  take  a  fee  ample  without  the  word 

(hcsi^  15.  b. 
-■  may  reserve  rent  out  of  incorporeal  in- 

hentances,  47*  ^ 

caBDot  be  aonsoit,  139.  b. 


PON    LITTLETON.  (xcix) 

L  A 

What  shall  be  said  a  knight's  fee,  or  centus  mUitaritf 

69.  a.  Ik 

Knights  Service.  Se^  Guardian,  Marriage, 
Relief,  Wardship. 

The  description  of  a  knight's  service,  74.  b. 

By  what  names  such  service  is  distinguished  in  law, 
74.  b.  75.  a.  b.  108.  a. 

To  what  end  this  service  wns  created,  75.  b. 

The  respect  which  the  law  hath  to  the  supportation 
of  this  service,  39.  a.  b. 

The  privileges  of  tenants  by  knights  service,  75.  a. 

At  what  age  the  tenant  shall  be  intendable  to  per- 
form this  service,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  76.  a.  b.  305.  b. 

For  what  cause  the  law  gave  the  ward  and  roarrioge 
of  the  heir  of  such  tenant  to  his  lord,  75.  b. 
76.  a. 

Where  the  tenure  ceasing  the  wardship  and  all  other 
incidents  shall  also  cease,  76.  a.  b.  948.  a. 

Where  the  fruits  of  knights  service  being  suspended, 
the  tenancy  beins  in  a  corporation,  shall  be  re^ 
vived  again  in  tne  hands  of  a  natural  person, 

70.  b.  99.  a, 

Where  a  tenure  may  be  knights  service  and  no 
escuage,  8s.  b. 

Where  tenure  by  castleguard  shall  be  knights  ser- 
vice, and  where  not,  80.  b.  83.  a.  87.  a. 

Where  the  tenure  shall  remain  albeit  the  castle  be 
ruiued,  83.  a. 


Ejlight. 

The  dedvatioo  of  the  word,  and  how  called  in  other 

lm«ages,  74.  b. 
Ihe  (figmty  of  a  knight,  107.  b. 


Knol. 


What  it  is,  5.  b. 


Laches.  See  Baron  and  Feme,  Coverture, 
Dum  nonJuU  Compos,  Entry  Congeable, 
Ideoty  Inumt,  Fines,  Prerogative. 

The  signification  of  the  word,  346.  b.  380.  Jb. 
Where  laches  shall  be  imputed  to  a  man  beyond 
sea,  and  where  not,  360.  b. 


What  it  IS,  58.  a. 


Lagaman, 


Lannemanni. 
The  meaning  of  it,  5.  a. 

Lapse.    See  Quare  Impedit. 
Law. 

The  several  laws  used  within  this  kingdom,  1 1.  b. 
The  division  of  the  law  of  England,  110.  b.  115.  b. 

344.  a- 
The  several  names  whereby  the  common  law  of 

England  is  called,  14a.  a. 
How  the  common  law  and  the  law  of  the  crown 

differ,  15.  b. 
The  Uw  sphitual,  what,  344.  a. 
Intendment  of  taw,  what,  78.  b. 
Ko  proof  to  be  admitted  against  the  presumption  of 

law,  373.  a.  b. 
What  things  the  law  most  favoureth,  134.  b. 
How  the  tow  respects  the  order  d[  nature,  93.  a. 

197.  b. 
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Tlie  ancient  rules  and  course  of  the  Uw  not  to  be 

innovated,  989.  b. 
Tlie  commendation  of  the  law  of  England,  Q*J,  b. 
The  delight  and  facility  of  the  study  of  the  law, 

71.  a. 
Admonitions  and  directions  concerning  the  study 

aud  practice  of  the  law,  70.  a.  b-  949.  b. 

Zea  and  £^. 

What  th^y  are,  4.  b. 

Leases,  Lessor,  Lessee.  5«ff  Confirmation, 
RSease,  Rent,  Reservation,  Stat.  32  f/.  8. 
c.  38. 

The  derivation  of  the  word  (lease),  43.  b. 

The-sevenl  kinds  oC  leases,  45.  a.  b. 

l^'lwt .shall  be   suflident  words  of  lease,  45.  b. 

301.  b. 
l¥l»t  persons  may  make  leases  at  this  dny,  which 
could  not   by    the  common  law,  et  t  ccnveno, 
44.  b. 
Wtiat  things  requisite  to  the  perfection  of  a  lease 

witlyn  the  slat.  39  H,  8. 44.  a.  b. 
What  leases  shall  be  good  within  the  statutes  of 

1  and  13  £lis.  and  what  not,  44.  b. 
Where  aroncurrent  lease  shall  be  good  within  those 

statutes,  and  where  not,  45.  a. 
What  shall  be  said  a  sufficient  certainty  whereupon 
a  lease  for  years  may   depend,   and  what  not, 
4a.  b. 
Where  a  lease  tor  years  may  cease  and  revive  again, 

as  to  several  persons,  and  where  not,  46.  a. 
To  what  purposes  the  party  shall  be  said  a  lessee  for 
years  before  entry,  and  to  what  not,  46.  b.  51.  b. 
970.  a.  b. 
Where  a  lease  is  made  to  have  from  the  date,  or 
day  of  the  date,  or  from  the  making,  or  from 
henceforth,  &c.  where  it  shall  be  said  to  have 
beginning,  46.  b* 
Whete  the  deed  bath  no  date,  or  beareth  an  im- 
possible date,  when  the  lease  shall  be  said  to  have 
commencement,  ibid. 
Where  the  deed  referreth  to  a  void  lease,  or  mis- 
recite  a  lease  in  esse,  to  have  from  the  ending  of 
that  lease,  when  it  shall  begin,  ibid. 
The  signification  of  the  word  (term)  and  the  dilFer- 
ence  inter  terminum  amurum  et  tempus  annorum, 
45.  b. 
Where  a  lease  to  the  party  generally  shall  be  Con- 
strued to  be  for  the  life  of  the  lessor,  and  where 
for  the  life  of  the  lessee,  43.  a.  1 83.  a.  b. 
Where  divers  persons  join  in  a  lease,  whose  lease  it 

shall  be  construed,  45.  a. 
Where  a  lease  fbr  years  by  tenant  in  tail  shall  be 

void  by  his  death  without  issue,  45.  b. 
Where  a  lease  by  parson,  vicar,  iuu  before  the  sta- 
tute, was  void  by  his  death,  and  where  but 
TAldable,  45.  b. 

Lectures. 

The  qualities  of  lectures  anciently*  and  how  they 
differ  from  our  readings  at  tiiis  day,  a8o.  a.  b. 

Leper. 

Majp  be  heir,  8.  a. 

May  sue,  tho'  removed  by  writ,  135.  b. 


Lessees  et  Lesues. 
The  meaning  of  the  i^ords,  4.  b. 

tAhrata  Terra. 

What  it  is,  6.  b. 

What  passes  by  thp  name,  IMd. 

Licence.    &«  Authority, 
Ligeance.    See  Alien,  Denizen. 

The  definition  of  ligeanoe,  iftQ.  a« 

The  division  and  several  sorts  of  ligeance,  199.  a. 

Limitation.     See  Time,  Statute. 

What  shall  be  said  good  words  of  lliniUtion  m 
gninis,  8cc.  and  the  several  sorts  of  them,  «34.'  b. 
335.  a. 

Liyery  out  of  the  Hands  of  the  King. 
See  Primer  Seisin. 

Whele  the  hdr  of  the  tenant  of  the  king  shaU  sue 
livery,  and  whisre  an  wtter  ie  mottt,  77.  a. 

Where  the  king  shaU  have  the  taenfk  profits  until 
Every,  or  ouMer  U  main  sued  by  -tlie  heir,  and 
where  not,  ibid, 

Tlie  several  kinds  of  livery,  and  which  shall  be  the 
best  and  most  safe  for  the  heir,  77.  a. 

Where  by  the  livery  of  a  manor  an  advowson  ap- 
pendant shall  p»ss  from  the  king,  without^special 
mention,  77.^ 

Livery  and  Seisin.    See  Authority, 
Feoffinent,  Grant. 

Tiie  description  of  livery  of  seisin*  48.  a. 

The  several  kinds  of  livery,  ibid. 

The  antiquity  of  livery,  49.  b.  ^ 

To  the  passing  what  estates  livery  requisite,  and  of 
what  not,  48.  a.  a  16.  a.  ^    «.      .   ., , 

What  act  or  words  by  the  lessor  or  feoffor  shall  be 
said  a  good  delivery  in  deed,  and  what  not,  48.  a. 
49.b.  56.b.  57.a.  *      *u  * 

Where  a  livery  expressmg  one  estate  referreth  to  a 
charter  expressing  another,  or  which  b  void,  how 
it  shall  be  construed,  48.  a.  b.  a««.  b. 

Where  livery  referreth  to  two  scvecal  charters  of  dif- 
ferent Umitations  how  it  shaU  be  construed,  91.  a. 

Where  livery  of  the  one  parcel  shall  be  a  Uvery  of 
the  other,  and  where  t^onc  feoffee  good  to  the 
other,  and  where  not,  48.  a.  60-  «•  ^53-  «•  WO-^ 

How  livery  shall  be  made  to  pass  a  moveable  inhe- 
ritance, 48.  b. 

Uvery  in  Uw,  or  within  the  view,  what,  4»«  n. 

Where  such  livery  shall  be  gpod,  and  where  not^ 

ibid.  253.  «• 
Such  livery  by  an  attorney,  void,  5a.  U. 
Such  livery  not  sood  but  to  hun  which  takes  itbe 

freehold,  49.  b.  ^_  _ 

Where  a  claim  shall  amount  to  an  entry  to  perfect 

a  lively  within  view,  and  where  not,  48.  b. 
Where  Uvery  shall  be  made  of  an  upper  chamber* 

What 
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What  things  properly  lie  in  grant,  and  wliat  in 

l»»eij,  40.11. 
Where  a  ihiehoM  in  lands  shall  pass  at  the  con- 

moo  law  without  liTerj,  and  where  not,  4^  a. 

60>  a.  b. 
^'hftt  Kverj  made,  another  being  in  possession, 

■hall  be  good,  and  where  not,  48.  b.  309.  b. 
b  «hat  respecu  a  convejance  bj  Uverj  said  to 

enxed  all  others,  49.  a. 
WhcK  a  charter  of  feoffment  bjr  disseisee^  and  a 

letter  of  attom^  to  ent^  and  malce  JiTerj  shall 

be  a  good  feoffment  after  livery  made ;  jccufl 

of  a  lease  for  years  by  deed,  juid  an  eaUry  after, 

Wbere  iirery  shall  be  made  to  a  lessee  for  jears^ 

49- a. 
Where  litery  to  one  feoffee  in  the  name  of  the 

other  shall  be  good  to  both,  and  where  not,  49.  b. 

.359.1. 
Where  Ufeiy  to  one  jomtenant,  lesaee  for  years, 

Nl  be  sufficient  to  pass  the  freehold  to.  him  in 

ihe  raoaioder,  49.  b. 
Whit  penon  may  be  an  attDAey  to  deliver  seisin, 

5«.a. 

Where  and  when  tlae  autlierity  of  an  attorney  shaU 

he  Slid  to  be  pursued,  and  where  and  when  not, 

$>'  a.  ^8.  a. 
^"^  the  aiakihg  of  livery  shall  prejudice  the 

^  or  interest  of  the  attorney  as  to  the  land, 

••d  where  not,  5a.  a. 
"hoc  a  lettec  of  attomev  may  be  contained  in  a 

wed  of  feoffment,  and  where  not,  and  why, 

63*  b. 

What  Every  made  after  ^he  death  of  the  feoffor 
•WlbegwHi,  and  where  not,  and  why,  5a.  a.  b. 

rj^«*  good  to  expect  infiUwo,  317.  a. 

"here  Uic  charter  is  absohite,  and  livery  upon 
ttoditioo,  upon  which  the  esUte  shall  operate, 
*•!.  b. 

^here  after  an  agreement  of  a  feoffment  is  made 
^  condition,  livery  is  made  absolate,  how  it 
"WI  be  ocnsirued,  333.  b. 

"here  liveiy  relateth  to  a  deed  made  and  dated 
Ba &fei^  kingdom,  what  shall  operate  thereby. 


Maihem. 

Ihe  agpification  and  derivation  of  the  word,  1 36.  a.  h. 

«88.a. 
j!*o«tnreand  degree  of  the  offence,  137.  a. 
"^  the  writ  &haU  say  (JcUmke),  albeit  tlie 

"ftoce  be  no  felony,  137.  a. 
^  pQUskment  anciently  ia  an  appeal  of  maihem, 

ttd  at  this  day,  137.  a. 

A  release  of  actions  personal  a  good  plea  in  maihem, 
S88.a. 

"kie  a  man  was  indicted  for  maiming  himself, 
117.  b. 

MachicoUare  and  Machecouare. 

theaeanmg  of  tke  words,  5.  a. 


ice.     See  Stat.  1.  A.  2.  c.  9. 
3s  U»  8.  c.  9. 

ihe  ■gaificatjon    and   derivation  of  the   word, 

'«  teveial  kinds  of  maintenance,  and  how  pu- 
BBhable,368.  b.  369.  a. 
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Where  an  action  of  inalntenance  licth  for  labour-, 
ing  the  jury,  albeit  they  give  no  verdict,  or  pass 
against  the  plaintiff,  369.  a. 


Mano^.  SeeGraxkiA^  PrerogatiTe,  Steward, 

Trial. 

The  description  of  a  manor,  and  whence  so  called, 

58.  a. 
How  manors  began  at  first,  58.  b. 
Of  what  things  a  manor  may  consist,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor,  59.  b. 
Where  a  coort^baron  holden  out  of  the  limits  of  the 

manor  shall  be  good,  and  vrhere  void,  58.  a. 
Where  and  what  tilings  shall  pass  by  the  grant  of  a 

manor  without  (cum  pertmentiu),  and  where  and 

whatnot,  131.  b. 
Where  a  rent-seek  may  be  parcel  of  a  manor ;  secas 

of  a  rent-charge,  150.  b.  153.  a.    ' 
Where  a  reversion  upon  an  estate-tail  shall  be  parcel 

tif  a  numox;  and  pass  by  the  grant  of  the  manor, 

334- b. 
Where  upon  a  lease  of  .a  manor,  except  parcel,  the 

port  excepted  shall  continue  parcel  of  the  manor, 

and  where  not,  334.  b.  335.  a. 
Whei«  upon  trial  of  a  fact  supposed  within  a'manor 

the  vitne  shall  come  out  of  the  manor,  and  where 

out  of  the  town,  135.  b. 

Manumission.    See  Villein. 

Tlie  signification  and  derivation  of  the  word,  137.  a. 

Tlie  several  kinds  of  roauomission,  137.  b. 

By  the  roanuroisslun  of  a  villein  mm  tatd  te^U, 
what  persons  are  enfranchised,  3.  a. 

Where  and  what  actions  brought  by  the  lord  against 
bis  villein  shall  be  an  infranchisement  to  the 
villein,  and  where  and  what  not,  137.  b.  138.  a.  b. 

136.  b. 

Where  the  answer  of  the  lord  to  the  action  of  the 
villein  shall  be  an  infranchisement  to  the  vUIein, 
and  where  not,  135.  a.  138.  b. 

The  solemnity  of  manumissions  anciently,  137.  b. 

What  estate  or  eift  from  the  lord  to  his  villein  shall 
be  an  infranchisement  to  him,  and  what  not,  1 37.  b. 
138.  a. 

Where  a  void  release,  or  an  attornment  by  the 
lord  to  his  villain  shall  be  no  infranchisement,' 
138.  a. 

Where  the  appeal  of  the  lord  against  his  villein  for 
felony  being  found  against  him  shall  be  an  in- 
franchisement to  the  villein,  and  wherein  not* 
138.  b.  139.  b. 

Where  a  neife  marrying  a  freeman  shall  be  infran- 
cliised,  and   for   what  times,   133.  a.  13Q.  b. 

137.  b. 


Marches. 


What  it  U,  106.  b. 


Marchet* 

The  meanuig  of  the  word,  117.  b.  140.  a. 

Maremiunu 

The  signification  and  derivation  of  it,  58.  a. 

Mariscus  and  Mora* 


What  maritctu  and  mora  are,  5.  a. 

63 


Marriage* 
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Marriage.  iSi«e  Baron  and  FemeyCoyertnret 
Disparagement,  Divorce,  Stat.  32  H.  8. 
c.  30.  Wardship. 


Maritttgium,  quid,  et  qtutuplest,  ai.  b.  7^.  a. 

Of  what  respect  in  the  law,  g.  h. 

Wbere  the  marriage  of  ecclesiastical  persons  for- 
merly was  void,  and  wbere  bat  voidable,  13O.  a^ 

Where  the  father  shall  have  the  custodj,  and  mar- 
riage of  his  son  or  daaghter,  and  wbere  not, 
84*  a.  b.  88.  b. 

Wherefore  the  law  gave  the  marriages  of  heirs  fe- 
males to  the  lord  by  knights  serrice,  78.  b. 

Where  the  lord  shall  have  two  years  to  make  a 
tender  of  marriage  to  the  heir  female  of  bis 
tenant  alter  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Where  the  lord  shall  have  the  double  value  or  for> 
feitare  of  the  mairiage,  and  wbere  not,  79.  a.  b. 
83.  b. 

Wliere  the  eiecutors  or  admimstratora.  of  the  lord 
shall  have  such  two  years  to  make  a  tender, 

79*  a.  \ 

Where  the  tender  ei  marriage  to  an  heir  female 

before  her  age  of  fourteen,  shall  be  good,  and 

wbere  not,  79.  a. 
Where  the  lord  may  tender  marriage  to  the  heir 

already  married,  and  where  not,  79.  b. 
Where  the  lord  shall  have  the  custody  of  the  heir 

married  in  the  life  of  his  ancestor,  and  where 

nor,  80.  a. 
At  what  age  each  party  married  may  agree  or  dis-i 

agree  to  the  marriage,  and  at  what  not,  79.  b, 

80.  a. 
Where  the  lord  shall  have  the  single  value  of  the 

marriage  without  tender,  8a.  a. 
What  remedy  the  lord  hath  for  the  single  value  or 

forfeiture  of  the  marriage,  79.  a.  89.  b. 

Marshall. 

The  derivation  of  the  word,  74.  a. 

The  office  of  marshall  of  the  kmg's  host,  74.  a. 

Who  first  earl  marshal],  106.  a. 

The  jurisdiction  of  the  court  of  the  constable  and 
marshall,  and  according  to  what  law  they  pro- 
ceed, 391.  b. 

Maxim. 

What,  and  whence  so  called,  11.  a.  343.  a. 

Not  to  be  disputed,  1 1.  a.  67.  a.  343.  a. 

Q^od  temel  ett  m«um,iin|pi^  meum  et$e  nan  potest, 

49.  b. 
Affeetio  tua  imponit  mmen  aperi  tuo,  49.  b. 
dasanU  ratione  Ugis  cemU  Ux,  70.  b.  356.  a. 
Omne   magit  dignum  trahit  ad  $e  mtmu  digmant 

365.  b. 

Mayor  and  Commonalty.  &e  Corporation. 

Meason. 

What,  and  how  favoured  in  law,  4.  b.  54.  b.  56.  b. 
SCO.  b. 

Merchants. 

How  favoured  in  law,  3.  b. 

Where  tlie  joint  debts,  6lc.  of  merchants  by  the  death 
of  one  shall  not  sirrvive  to  the  other,  18a.  a. 

Where  one  joint  merchant  shall  have  allowance  of 
his  expences  and  charges  in  an  account  against 
him  hy  his  companion,  asrcccircr,  172.  a, 
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One  chattel  cannot  drown  another  dnttel,  373.  b. 
Where  a  term  for  yean  and  a  fineebold  may  sabsisi 
together,  338,  b. 


Mesne.     See   Acceptance,   Forejudgery 
Stat.  W.  3.  c.  9. 

Whence  such  writ  so  called,  and  where  it  Heth, 

too.  a. 
Tlie  several  judgments  in  a  writ  of  mesne,  100.  a. 
The  process  in  such  a  writ,  ibid. 
Where  by  purchase  of  the  tenancy  by  the  lord 

paramount,  the  mesnalty  shall  be  extinct,  159.  b. 
Where  the  lord  paramount  releases  or  confirms  to 

the  tenant  to  hold  in  frankalmoign,  or  by  lesser 

services,  the  mesnalty  shall  be  extinct,  iftt.  b. 
What  remedy  the  mesne  hath  for  the  surplusage  of 

his  rent,  upon  such  extinguishment,  153.  a. 
Where  the  wife  shall  have  a  writ  of  mesne  on  an 

acquittal  granted  to  her  husband,  141.  a. 

Messma^m, 

What  MataMgtiua  b,  5.  a.  15*  bw 

Minera. 

The  meaning  of  the  word,  6.  a. 
What  passes  by  it,  iUd. 

Miscontinuance* 

The  meaning  of  it,  335.  b. 

Mise.    See  Right. 

The  derivation  and  several  acceptations  of  the  word, 
«94.b. 

Modo  et  Forma. 
Modus,  the  meanmg  thereof,  aoi.  a.  304.  a.  1 14.  b. 

Monasteries.    See  Statute. 

How  many  there  were  in  Englemd,  and  by  wboo^ 

founded,  97.  per  tot.  pag. 
Some  held  per  baroniam,  97.  per  tot,  pag. 

Money. 

The  derivation  of  the  word,  307.  b. 

Its  iynonyma,  and  their  et  vmologies,  ibid. 

What  shall  be  said  lawful  money  of  Eiigkmd,  and 

what  not,  307.  a.  308.  a. 
The  value  of  a  mark,  pound,  shilling,  &c.  anciently, 

394.  b. 

Monk. 

In  what  cases  a  monk  may  matntnSn  an  action  «t 
the  coomion  law,  and  in  what  not,  133.  b. 

The  several  ordeia  of  monks  and  fiiiara  foraeriy  in 
this  realm,  133.  a. 

Monster. 

What  issue  reputed  in  law  a  monster,  and  what 
noti  7.  b.  39.  b. 

Mortdancestor.     See  Estoppel. 

Where  such  writ  Ueth,  159.  a. 
Wlicrv  it  licth  not  against  privies  in  blood,  94a.  a. 

,  Where 
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Where  it  fieth  not  against  a  bastard  eigne,  944.  b. 

Mortgage.    See  Acceptance,  Condition, 
Notice,  Payment,  Tender. 

Tbe  signification  and  derivation  of  the  word,  ^05.  a. 
Where  a  day  of  payment  being  limited,  a  tender  by 

the  heir  of  tlie  mortgagor  after  his  death  shall  be  a 

good  performance  of  the  condition,  905.  b.  ao8.  b. 
Vfhit  persons  may  tender  money  in  performance  of 

a  coDdition  in  mortgage,  and  what  not,  fio6.  a.  b. 

ao8.  b.  209.  a. 
Where  payment  by  a  stranger  shall  be  a  good  per- 

formancc,  and  where  not,  206.  b.  S07.  a. 
Where  no  place  is  expressed  for  the  payment  o( 

iDODey  upon  the  mortgage,  where  the  tender  shall 

be  made,  3 10.  a. 
Where  no  time  being  expressed,  notice  of  payment 

shall  be  given  to  the  mortgagee,  31 1.  a. 
Where  acceptance  of  a  collateral  thing  by  the 

mortgagee  in   satisfaction   shall  bind  him,  and 

wlierenot,  133.  b. 

Mortmain.     See  Appropriation. 

The  derivation  of  the  word,  s.  b. 
What  person  shall  enter  for  allehation  in  mortmain, 
aod  within  what  time,  s.  b. 

Mtdier.    See  Bastard. 

The  sereral  significations  of  the  word,  and  how.taken 
in  the  law  of  England,  343.  b. 

Multitude. 

Hon  many  made  it,  357.  a. 

Murder.    See  Felony. 

Hie  etymology  and  signification  of  tbe  word,  387>  b. 
How  it  differeth  from  homicide  and  chance-medley, 
887.  b. 

Mute.    See  Treason. 
Name.     See  Nobility,  Purchase. 

Where  the  mltprisiou  or  alteration  of  the  name  shall 
vitiate  a  grant,  and  where  not,  3.  a. 

Where  a  grant  without  mention  of  surname  or  chris- 
tian name,  or  both,  shall  be  good  to  the  grantee, 
and  where  not,  3.  a. 

Where  a  man  is  baptized  bv  one  name,  and  after 
confirmed  by  another,  which  he  shall  use,  3.  a. 

Where  tbe  privileges,  &c.  of  a  corporation  shall  re- 
main notwithstanding  the  alteration  of  the  name, 
103.  b. 

Niefe.    SA^ViUein. 
t 

Niefe  deeuet  trene,  35.  b. 

Nobility.     See  Barony^  Valuation. 

The  several  limitations  of  nobility,  and  what  estate 
of  nobility  the  king  may  grant,  and  what  not, 

16.  b. 
When  the  title  and  degree  of  duke,  marquess  and 

viscount  began  in  England,  69.  b. 
Earb,  barons,  &c.  bow  created  by  a  writ  in  ancient 
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times,  and  when  creations  by  patents  first  began, 

9.  b.  16.  b. 
What  shall  be  said  the  relief  of  a  nobleman  of  each 

degree,  6g.  b.  ^       , 

Where  a  noblewoman  by  marrying  one  inferior  to 

her  degree  shall  lose  her  nobility,  and  where  not, 

16.  b. 

Where  a  dignity  or  name  of  nobility,  or  office  of  ho- 
nour, descends  upon  divers  daughters ;  how  it  shall 
be  divided,  and  which  shall  have  the  dignity  and 
execute  the  office,  165.  a. 

Issue  of  duke,  earl,  &c.  or  no  duke,  &c.  how  triable, 
16.  b. 

Beauchmpe  king  of  Wigh,  83.  b. 


Nonage.    See  Infant. 

Non    Compos   Mentis,      See  Dum  non 

Compos,  Sfc, 

Nonsuit.    See  Retraxit,  Stat  2  H.  4.  c.  7,- 

When  the  plaintiff  said  to  be  nonsuit,  138.  b. 

The  several  kmds  of  nonsuit,  UmL 

In  what  actions  nonsuit  after  appearance  shall  be 

peremptory^  and  in  what  not,  339.  a. 
Where  the  nonsuit  of  one  demandant  or  plaintiff 

shall  be  the  nonsuit  of  both,  and  where  not,  1 39.  a^ 
What  person  may  be  nonsuit,  and  what  not,  139.  a. 

337.  b. 
At  what  time  the  plaintiff  may  be  nonsuited,  and  at 

what  not,  139.  a. 

Notice. 

The  several  kinds  of  notice,  309.  b. 
Notice,  an  incident  inseparable  to  attornment,  ibid, 
Wliere  the  lord  shall  not  be   compelled  to  avow 
upon  the  feoffee  of  his   tenant  without  notice, 

Where  the  obligor  or  mortgagor  hath  time  during  faii 
life  to  pay  money,  payment  at  the  place  without 
notice  shall  be  no  performance,  3ii.  a. 

Where  tlfe  grantee  of  a  reversion  shall  not  take  ad- 
vantage of  a  condition  within  33  H.  8,  without 

notice  to  the  lessee,  31 6- 1»«   .  „     ,   „      -   ^ 
Where  a  man  is  bound  that  J.  5.  shall  enfeoff  a 
stranger  such  a  day,  notice  ought  to  be  given  by 
J,  S.  to  the  stranger,  311.  a. 

Nusance. 

Where  a  roan  may  have  a  particular  remedy  by 
action  for  public  nusance,  and  where  not,  and 

why,  56- »•  .  ,   . I     .... 

How  public  nusanccs  are  punishable,  tbuL 

Obligation.  S^eCondiUon,Debt,Releaae8, 
Stat.34£«3<^-4*    Trial. 

The  legal  acceptation  of  the  word,  173.  a. 

Where  obligations  made  in  the  third  person  shaU  be 

good,  and  where  not,  339.  b.  330.  a. 
Where  an  obligation  made  and  dated  beyond  sea 

shall  be  good,  and  how  triable,  361 .  b. 
Where  the  intermarriage  of  one  feme  obligee  with 

the  oblieor  shall  extinct  the  debt  as  to  both,3C>4.  b. 
*^  g4  Occupan 
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Occupant. 

Who  said  to  be  an  occupant,  41.  b. 

Of  what  infaeritaiices  occupancy  may  be,  and  of  what 

not,  41.  b.  368. 
How  occupancy  may  be  prevented,  41.  b.  387.  b. 
Where  an  occupant  thall  be  Uable  to  waste  and  pay- 

.ment  of  rents,  41.  b. 
No  occupancy  agauist  the  king,  41.  b. 

Occupation. 

The  several  significations  of  the  word,  and  to  what 

properly  applied,  349.  b. 
The  writ  oioccupavit,  and  where  it  lieth,  ibid. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  12  R.  a.  c.  9.  Nobi- 
lity. See  the  respective  Names  of  each 
Officer. 

Offices  of  justice,  &c.  granted  to  persons  insufficient, 

void,  3.  b. 
Soch  offices  not  grantable  In. reversion,  ibid. 
Where  non-user  shall  be  a  forfeiture  of  an  office,  and 

where  not,  233.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  334.  b. 
Where  the  grantor  may  oust  his  officer  at  his  plea- 
sure, and  where  not,  333.  a.  b. 
What  persons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per  tat.  pag. 
What  persons  capable  of  Uie  stewardship  of  a  manor, 

and  what  not,  3.  b.  61.  b. 
Where  the  selling  or  contracting  for  an  office  of 

justice,  &c.  shul  disable  the  party  to  be^  capable 

thereof,  834.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  wliat  not,  30.  a. 
Where  a  man  shall  be  tenant  by  the  curtesy  of  an 

office,  39*  b. 
What  things  may  be  appendant  to  an  office,  and 

shall  pass  by  grant  of  Uie  office,  49.  a. 
The  office  of  the  kine's  almoner  described,  94.  a. 
When  he  may  and  when  he  may  not  be  d*.acharged, 

333.  b. 

Office  or  Inquisition.    See  Stat,  s  E.  6. 

c.  8. 

Where  the  estate?  of  particular  tenants  shall  be 

saved,  albeit  they  be  not  mentioned  within  the 

office,  77.  b. 
What  remedy  for  the  heir  where  he  is  found  by  the 

office  of  fewer  years  than  in  troth  he  is,  ibid. 
Wtiat  remedy  for  the  true  heir,  where  another  is 

found  heir  by  the  office,  and  where  one  is  found 

heir  in  one  county,  and  another  in  another  county, 

77.  b.  343.  a. 
What  remedy  where  one  is  untruly  found  by  office 

lunatick  or  dead,  &c.  Und, 
Where  upon  office  found  that  a  person  attainted  is 

seised,  the  party  having  title  may  have  a  traverse 

or  mmutrmns  dt  droit,  77.  b. 
W^liere,  upon  an  ignoramus  found  by  office,  it  shall 

be  taken  to  be  a  tenure  in  capHe,  and  where  not, 

ibid. 
Where  the  heir  within  age  shall  have  a  traverse  to 

an  office,  which  falsely  finds  an  immediate  tenure 

of  the  kuig,  77.  b. 


Ordinary.    See  Confirmatton,  PiUBon. 

The  office  and  doty  of  the  ordinary,  and  whence  so 

called,  96.  a.  344.  a. 
Where  a  release  of  an  action  by  the  ordinaiy  shall 

be  good,  393.  b. 
Where  a  church  donative  shall  be  visited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  founds  a  church  donative  without 

any  special  exemption,  liis  chancellor  shall  visit, 
.  aud  not  the  ordinary,  344.  a. 

Ouster  ie  Main,    See  Livery. 
Outlawry.    See  Forfeiture,  Juron 

The  derivation  of  the  word,  1S3.  b. 

Why  a  feme  outUwed  is  called  a  wave,  Hid, 

Where  outlawry  in  the  plaintiff  shall  disable^  him  to 

bring  an  action  at  the  common  law,  and  where 

not,  138.  a. 
In  what  actions  outlawry  may  be  pleaded  in,  disabi- 
lity of  the  person,  and  in  what  not,  138.  a. 
At  what  age  a  man  may  be  outlawed,  and  at  what 

not,  133.  b.  138.  a. 
Where  in  a  plea  of  outlawry  the  defendant  ought 

presently  to  show  the  record  in  court,  and  where 

he  shall  have  a  day  over,  138.  b. 
Where  outhtwrv  in   a  foreign  jurisdiction  shall  not 

disable  the  plaintiff*at  WatmhuUr,  138.  a. 
Outlawry  in  the  executor  no  disability  to  bring  an 

action  in  right  of  his  testator,  138.  a. 
Outlawry  in  the  mayor  no  disability  to  the  corpora- 
tion to  bring  an  action,  ibid. 
In  what  actions  outlawry  may  be  pleaded  In  hv, 

and  in  what  not,  138.  b. 
Where  process  of  oudawr^  lay  at  the  common  law, 

and  in  what  actions  it  heth  at  this  day,  138.  b. 
How  anciently  persons  outlawed  might  be*  put  to 

death  by  any  man,  and  when  that  was  restrained, 

138.  b. 
The  several  wavs  of  reversing  outlawries,  359.  b. 
What  matters  shall  be  said  good  causes  to  reverse  an 

outlawry,  and  which  of  them  are  pleadable,  and 

which  not,  359.  b.  360.  b. 
Outlawry  no  prejudice  to  the  party  until  return  of  the 

exigent,  or  removal  by  certiorari,  138.  b.  338.  b. 
Where  a  person  outlawed  may.be  a  witness,  and 

where  not,  6.  b. 
The  form  of  the  judgment  upon  process  of  outlawry 

in  the  county  court,  and  the  form  m  London,  and 

by  whom  given,  388.  b. 
When  it  may  be  avoided,  and  how,  138.  b. 

Out  of  the  Realm. 

The  roeanmg  of  the  term,  360.  a. 

Oxgang. 
What  it  b,  69,  a. 

Pannel.    See  Array,  Challenge. 

The  signification  of  the  word,  158.  b. 

Pardon.  See  Corruption  of  Blood,  Felony. 

Pardon  after  attainder  no   restauration  of  blood, 
391*  b'  392.  a. 

Where 
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Wli«K  a  pardon  after  the  action  brooght,  and  before 
jodgmenc,  shall  discharge  the  party  of  an  amer- 
dament,  19,6.  b. 

Park.    See  Forest. 
Parliament.    See  Statutes. 

The  derivation  of  the  word,  i  lo.  a. 

Hie  court  of  parliament  what,  and  of  what  memben 
it  eonsbteth,  109.  b. 

How  called  in  ancient  times,  and  how  called  at  thb 
day  m  other  countries,  1 10.  a. 

The  sntiqijity  and  jurisdiction  of  this  court,  1 10.  a. 

The  namber  of  sessions  of  |)arliameut  since  the  Con- 
quest, iUd. 

FwnA  Demur.    See  Age. 

YOitn  the  parol  shall  demur  for  the  nonage  of  one 
paiceoer,  where  her  sister  is  of  full  age,  164.  a. 

I^inon  and  Patron.  See  Aid,  Confinna-. 
tioD,  Discontinuance^  Leases,  Presen- 
tation, Quare  Impedit, 

Tht  legal  acceptation  of  the  word  (pafBon),  and  whj 

to  (ailed,  300.  a. 
Who  aid  to  be  a  parson  impenonee,  300.  b. 
To  what  intents  a  parson  or  vicar  esteemed  in  law  to 

have  a  fee  simple,  and  to  what  but  for  life,  ^7.  a. 

300.  b.  341.  a. 
What  actions  a  parson  may  maintain  in  his  politick 

capacitj,  and  what  not,  341.  a.  b.  34a.  a. 
Where  one  church  may  have  two  parsons,  and  where 

two  incumbents  shall  be  said  but  one  parson  in  a 

clmrch,  18.  a. 
Where  two  parsons  be  in  debate  for  tithes  abova 

the  foarth  part,  one  man  being  patron  of  both 

churches,  no  indieamt  lieth,  043,  a. 
Where  a  rent  granted  by  the  patron  and  ordinary  in 

time  of  vacation  shall  bind  the  socceedmg  parson, 

343-b.  ^       . 

Where  an  annuity  cranted  by  the  parson  and  ordt« 

aaiy  shall  bind  the  successors  without  assent  of 

the  patron,  and  where  not,  343.  b.  344.  a. 
Where  the  patron  and  incumbent  may  charge  a  do* 

oative  in  perpetuity,  301.  b.  344.  a. 
The  fee  simple  of  the  parsonage  in  abeiance,  and  ii^ 

no  penon  certain,  34a.  a.  343.  a. 
Where  by  the  death  of  the  parson  the  freehold  shall 

bem  abeiance,  343.  b. 

Ftftition  and  Parceners.  See  Age,  Da- 
mages, ^try  Congeable,  Estoppel, 
Jomtenants,  Judgment,  Pftrol  Demur, 
Release,  Rents,  Stat.  Glottcest.  c.  6,  and 
33  H.  8.  c.  33* 

Pkiceners,  whence  so  called,  163.  b.  164.  b. 

The  description  and  division  of  parceners,  163.  a. 

Of  what  inheritance  coparcenary  may  be,  and  of 

what  not,  and  in  what  manner  partition  shall  be 

aade,  164.  b.  165.  a. 
Where  patoeners  shall  be  deemed  in  law  as  one  heir, 

and  where  as  several  heixi,  163.  b.  164.  a.  1^.  b. 
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To  what  purposes  paroeneniare  said  to  have  several 

freeholds,  and  to  what  but  one,  164*  a. 
Where  parceners  in  several  degrees  shall  johl  in  « 

real  action,  and  where  not,  164.  a.  i6g.  n,  b. 
The  several  ways  of  makmg  partition,  and  what  par- 
tition shall  bind,  and  by  what  persons,  and  what 

not,  165.  b.  166.  a.  and  b.  167.  a.  16^  a.  170.  a.  b. 

171.  a.  b. 
What  act  by  one  parcener  shall  be  deemed  in  law  s 

division  of  the  coparcenaiy,  and  what  not,  167.  b. 

174.  b. 
The  several  judgments  in  a  partition,  and  upon  which 

a  writ  of  error  lietb,  167.  b.  166.  a. 
Where  upon  partition  made,  the  eldest  daughter 

shall  have  election,  and  where  not,  166. a.  b.  i67.a. 

166.  a.  b.  186.  b. 
Where  such  partition  shall  he  good  without  deed  ; 

tecus  between  jointenants,  1  ^.  a. 
Where  a  rent,  £cc.  granted  for  owelty  of  partition, 

shall  be  good  without  deed,  and  where  not, 

109.  a.  b. 
Where  a  rentia  granted  gvnerany  for  owelty  of 

partition,  out  of  what  laiS  it  shall  be  intended  to 

issue,  1^.  b. 
Where  a  rent  is  granted  to  two  coparceners  for 

owelty  of  partition,  or  where  reserved  upon  a 

feoffment  in  fee,  in  what  nature  they  shall  be  said 

seised  of  this  rent,  16^.  b. 
Where  a  rent  granted  by  the  husband  for  owelty  of 

partition  shall  bind  the  wife,  1^.  b. 
Where  partition  made  between  the  issue  in  tail,  and 

her  sister  not  inheritable  to  the  tail,  shall  bind 

the  issue ;  Mew  of  a  partition  between  issue  and 

a  stranger,  170.  b. 
Where  a  partition  between  brntard  eigne  and  mWieH 

jmUne  shall  bind  the  muUer  and  her  heirs,  170.  b^ 

344.  b. 
Where  a  partition  in  chancery  shall  be  avoided  by  ao 

infant ;  secitf  where  a  writ  of  partition  is  brought 

and  judgment  had,  171.  a. 
Where  the  issue  of  one  parcener  upon  the  not  disctnt 

of  assets  shall  enter  into  the  moiety  of  lands  in  tail 

allotted  to  the  other  parcener,  17ft.  b.  173.  a. 
Where  by  a  partition  against  common  risht,  the 

parcener  fthall  be  liable  to  diarges  made  smoe  the 

discent,  173.  a. 
Where  by  the  eviction  of  part  of  the  land  allotted  to 

one  parcener,  the  whole  partition  shall  be  defeat- 
ed, and  where  not,  173.  b.  174*  a. 
Where  the   privity  between  parceners  being  de- 
stroyed, the  condition  and  warranty  inlaw  shall 

be  extinct,  174.  a. 
What  shall  be  said  a  sufficient  continuance  of  the 

privity  to  take  advantage  of  such  warranty,  Ace 

and  what  not,  174.  a.  b. 
Where  the  feoffee  of  one  parcener  shell  have  aid  of 

tiie  other  parceners  to  deraign  a  warranty  para** 

mount,  and  where  not,  1 74.  a.  b. 
Where,  by  whom,  and  agahost  whom,  a  writ  of  par- 
tition lay  at  the  common  law,  and  where  and  by 

whom  it  lieth  at  this  day,  175.  a.  b. 
The  difference  between  a  partition  and  exchange* 

51.  a.  179.  b.  176.  a. 
Parcener  by  the  custom  described,  1 75.  b. 
The  manner  of  partition  in  hotchpot,  and  where  such 

partition  shall  be  made,  and  where  not,  167.  a.  b. 
177.  a.  178.  b.  179.  a.  b. 
Who  ought  to  be  first  agent  in  such  partition,  and 

to  whom  the  lands  st^  descend  in  the  interim, 

*  Where 
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IVhera  after  such  partition  the  lands  given  in  firank- 
niarriage  shall  be  of  the  nature  of  lands  descen- 
dible, 177.  b. 

"Where  in  such  partition  the  value  of  the  lands,  &c. 
shall  be  accounted  as  at  the  time  of  the  partition, 
and  n^t  as  at  the  time  of  the  gift,  179>  a. 

Upon  whom  the  reversion  of  such  estate  in  frank- 
marriage  shall  descend,  179.  a. 

Where  a  partition  between  three  parceners,  one  to 
hold  in  severalty,  and  the  other  in  parcenary,  shall 
be  good,  and  where  not,  180.  a. 

"Where  one  daughter  disseises  the  dlscontinnee  of 

her  father  to  the  use  of  herself  and  her  sister, 

and  being  ousted  by  the  disoontinuee  recovers 

'  in  an  assise,  by  the  agreement  of  the  other  sister 

after  they  shall  be  jointenants,  and  not  parceners, 

374.  »• 
Where  a  tenancy  by  homage  descends  upon  divers 

parceners,  the  eldest  alone,  and  where  all  shall  do 

homage,  67.  a.  b. 

PascuuMf  Pastura, 

The  roeanuig  of  the  words,  4. 

Patents.    See  Grant,  King. 
Payment. 

Where  payment  of  money  in  shew  and  appearance 
and  not  really,  shall  benoperformanoe  of  a  condi- 
tion, ftog.  b. 

Where  the  mortgagee  dying  before  the  day,  pay- 
ment shall  be  made  to  hu  executors,  and  where 
to  his  heirs,  Q09.  b.  ft  1  o.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
and  assigns,  payment  to  his  executors  shall  be  a 
good  peirfbrmance,  and  where  not,  310.  a. 

Where  upon  payment  of  money  at  several  days,  an 
action  lieth  for  not  payment  at  each  day, and  where 
iot  before  the  last  day  be  past,  47.  b.  998.  b. 

Perqua  Seroitia.  See  Attonunent,  Qjuid 

Juris  Clamat. 

Where  tenant  in  tail  shall  be  compelled  to  attorn  in 
Bptrqu^tenUia,  316.  b. 

Where  in  a  per  qiuR  tervUia  the  tenant  shall  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 3S0.  b. 

Where  upon  grant  of  seigniory  for  life,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the 
death  of  the  tenant  for  life  shall  have  a  per  qius 
tervkia,  252.  a. 

Pew. 

What  it  U,  6.  b.      ' 

Piracy.    See  Attainder,  Felony. 
Place. 

Obligation  may  be  alleged  to  be  made  in  any  place. 
961.  b. 

needinss  and  Pleas.  See  Departure, 
Double  Plea,  Stat.  23  H.  8.  c.  5. 
7  J.  I.e.  5.    36JB.3.  c.  15. 

Pladhan,  undc,  17.  a.  lOg.  a. 


The  commendation  of  good  pleading,  and  tlie  meaos 

to  attain  to  it,  17.  a.  168.  a.  303.  a. 
Pleading  a  good  argument  in  law,  1 15.  b. 
Rules  concerning  the  matter  and  order  of  good 

pleading,  303.  a. 
Hie  several  parts  of  pleading,  and  by  what  names 

distinguished,  303.  b. 
Where  plea  of  every  man  shall  be  construed  most 

strongly^  against  himself,  303.  b. 
Things  done  beyond  sea,  bow  to  be  pleaded,  961. 


When  necessary  cimunstanoes  implied  by  law  need 
not  be  expressed,  303.  b.  316.  b. 

Where  a  defective  plea  shall  be  made  good  by  the 
plea  of  the  adverse  party,  and  where  not,  303.  b. 

Where  surplusage  shall  vitiate  a  plea,  and  where 
not,tMi. 

What  pleas  ooght  to  be  averred,  and  what  not, 
303*  a. 

Plea  by  argument  or  rehearsal,  not  guod,  iind. 

What  certainty  is  required  in  counts,  bars,  replica- 
tions, estoppels,  &c.  303.  a. 

Where  an  inducement  to  the  matter  generally  al- 
leged in  the  plea  shall  be  sufficient ;  seciit  of  the 
matter  itself,  303.  a. 

Where  a  general  allegation  of  proceediufit  in  eccle- 
siastical courts^  or  a  matter  of  record  in  pleading 
shall  be  sufficient,  and  where  not,  ibid. 

What  estates  in  pleading  may  generally  be  alleged, 
and  where  the  commencement  of  particular  estates 
must  be  shewed,  and  the  life  of  the  tenant  aver- 
red, and  where  not,  303.  b. 

Where  and  in  what  kind  of  pleading  the  donee  or 
lessee  ought  to  allege  seisin  in  his  donor  or  les- 
sor, and  where  cum  dimiMit,  or  cum  dedit,  fy, 
303.  a. 

Where  the  party  may  plead  performance  of  all  co- 
venants generally,  and  where  they  ought  to  be 
specially  pleaded,  303.  b. 

Where  the  conclusion  of  a  plea  (et  iaint  et  nc)  shall    ^ 
be  a  waver  of  a  special  matter,  and  where  not. 
ibid. 

Where  a  thing  is  done  by  force  of  a  warranty  or  au- 
thority, it  ought  to  be  pleaded,  383.  a.  303.  b. 

Where  a  special  cause  of  justification  or  excuse  may 
be  given  in  evidence,  and  where  it  ought  to  hie 
pieced,  aSfl.  b.  083.  a.  per  tot.  pag. 

Where  the  tenant  by  his  false  plea  shall  lose  a  benefit 
or  advantage  given  him  by  the  law,  33.  a.  366.  a. 

How  a  feoffment  in  fee  and  a  lease  for  years  ought 
to  be  pleaded,  aoo.  b.  301.  a. 

Where  in  pleading  an  estate  of  freehold,  the  party 
shall  not  plead  an  entiy  ;  tecut  of  an  estate  for 

J  ears,  soi.  a. 
ere  in  pleading  the  party  shall  be  said  teititus  m 
domimco  vel  de  feodo,  and  of  what  things  ut  dc 
fiodo  etjure,  17.  a.  b. 

The  necessity  of  making  a  defence  in  every  plea, 
137.  b. 

The  form  of  a  delience  in  a  peftonal  action,  127.  b. 

The  effect  and  conseqqence  of  such  dfiSeooc, 
137.  b. 

Where  at  this  day  after  demurrer,  judgment  ahall 
be  given  according  to  the  matter  inlaw,  with- 
out respect  to  the  imperfection  of  the  pleading, 
304- b. 

The  course  and  estimation  of  pleading  in  the  time  off 
£.!.£.  3.  £.  8.  H.  6.  &c.  334.  a^. 

Plenarty. 
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penalty.   See  Advowson,  Parson,  Quare 

Impedit. 

Where  and  against  what  persons  pienarty  shall  ho 
by  institation,  and  against  whom  not  until  in* 
dncUon,  iig.  b.  344.3. 

Where  and  against  whom  pienarty  was  d  good  plea 
in  a  quare  impedit,  or  darrdn  presentment  at  the 
common  law,  and  where  n6t,  133.  a.   134.  a. 

344.  b. 
Where  tiial  of  pienarty  shall  be  by  the  common 
law,  and  where  by' certificate  of  the  bishop, 
334.  a- 

Plight. 

Its  signification,  3S1 .  b. 

Plough-land. 

Whatitis,  60.  a.  86.b. 

Possession.  SeeCvatesyofEnglandyGuaX" 
dian,  Presentation,  Quare  impeditf  Right. 

Contmuance  of  possession  a  violent  presumption  of 

tide,  6.  b. 
Where  a  long  possession  anciently  took  away  a 

right  of  entry,  237.  b. 
Where  a  possession  of  a  parcel  of  the  hind  demised 

shall  be  a  possession  of  the  whole,  and  where  not, 

48.  b. 
Where  the  possession  of  a  lessee  for  years  shall  be 

the  possession  of  him  in  the  reversion,  15.  a. 

a43.a- 
Of  what  things  a  man  cannot  be  put  out  of  posses- 
sion, and  of  what  only   at  his  own  election, 

306.  b.  307.  a. 
Where  diTcrs  persons  bdng  upon  the  land,  the  law 

shall  adjudge  the  possession  in  him  that  right 

hath,  and  where  not»  366.  a. 
Where  the  seixnre  of  the  king  without  cause  shall 

be  adjudged  the  possession  of  him  for  whose  cause 

he  seised  ,'345.  b. 
What  shall  be  a  sufficient  possession  to  make  the 

sister  or  uncle,  Sec.  to  inherit,  and  what  not, 

11. b.  14.  b.  15.  a.a8i.a. 
Of  what  tldngs  and  estate  a  jHmeuwJratrit  may  be, 

and  of  what  not,  14.  b.  15.  b. 
Where  there  shall  be  a  pouenio  jratrvt  without 

entry,  et  t  wnverto,  15,  a. 

Possibility.    See  Grants. 

A  ^it  to  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  are  married  elsewhere,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
posribility,  ao.  b.  95.  b. 

Possibility  open  a  possibility  rejected  in  law,  35.  b. 
184.  a. 

Pound.    See  Distress. 

The  writ  of  poTCo  fracto,  whence  so  called,  and 

where  it  iieth,  47.  h. 
Where  the  defendant  may  justify  io  that  writ^  and 

where  not,  ibid. 

Pradpe. 

The  several  writs  of  jMicqpe,  lOl.b.  139.  b. 
What  vrords  are  proper,  what  not,  and  how  to  be 
renged  inaprccqie,  40.  a. 

Pramunire.    See  Attainder* 

Wfacnop  aoch  writ  so  called,  lag.  b. 
The  judgment  in  a  premmnin,  IS9.  b. 


The  nature  and  quality  of  the  offence,  130.  a. 

What  lauds,  &c.  forfeitable  by  attauider  in  pr^mu' 
nire,  and  what  not,  1 30.  a.  39 1 .  a. 

Where  such  attainder  shall  be  a  good  plea  in  dis- 
ability of  the  person  to  bring  an  action,  129.  b. 

PresumpHo, 

Quid,  et  qwjtuplex,  6.  b. 

Where  the  presumption  shall  stand  till  the  contrary 
U  proved,  67.  373. 

Prerogative.    See  Entry,  Grants,  Queen, 
Remitter,  Wardship,  Warranty. 

The  etymology  and  signification  of  the  word  (pre- 
rogative), and  by  what  names  called  anciently, 
90.  b. 

Where  the  grant  of  a  reversion  to  or  by  the  king 
shall  he  good  without  attornment,  109.  b.  314.  b. 

Where  the  title  of  the  koig  and  a  common  person 
concur,  the  king's  title  shall  be  preferred,  30.  b. 

Where  a  man  being  indebted  to  the  king  and  to  a 
common  person,  the  common  person  shall  be  sa- 
tisfied before  the  king,  and  where  not,  I3it  b. 

Where  the  king  after  seianre  of  the  temporalitiea 
shall  present  to  a  church  which  voided  in  the 
life  of  the  bishop,  90.  a. 

Where  the  king  gave  land  with  his  cousin  in  frank- 
marriage,  by  the  death  of  the  feme  without  issue, 
the  estate  of  the  husband  shall  determme ;  lecia 
ofe  gift  by  a  common  person,  ai.  b.  < 

Where  a  quare  mpedk  hiy  by  the  kuig  at  the  com^ 
mon  law  upon  an  usurpation,  but  not  by  a  com* 
mon  person,  344.  b. 

Pienarty  in  a  quare  impedit  no  plea  against  the 
king,i33.a.344.  b. 

Where  the  king  may  revoke  his  presentation  after 
institution,  and  before  haduction,  344.  b. 

In  what  cases  the  king's  grsnt  with  a  uon  tibttante 
shall  dispense  with  ttie  penalty  of  a  statute,  andt 
in  what  not,  and  where  it  shall  be  good  without 
a  non  obttante,  99.  a.  120.  a.  334.  a. 

What  shall  be  said  a  good  plea  ag»inst  the  letters 
patent  of  the  king,  and  what  not,  s6o.  a. 

By  what  act  an  estate  settled  in  the  king  shall  be 
devested  without  petition,  or  momtrani  dc  dnk^ 
and  by  what  not,  354.  b. 

Where  an  advowson  shall  pass  from  the  king  withia 
the  words  (cum  pertmenttu)  without  ezpresa 
mention,  and  where  not,  77.  a. 

Where  an  act  of  parliament  shall  bind  the  king 
without  being  named,  and  where  not,  43.  b. 
98.b.  99.  a.  ISO.  a. 

Where  an  act  done  by  the  king  during  bis  nonagp 
shall  bind  him,  43.  a. 

Where  a  gift  to  the  king,  without  the  words  (heirs: 
or  successors)  shall  pass  a  fee  simpJ^  9.  b. 

Upon  such  purchase  by  the  king,  in  what  capacity 
he  shall  be  said  seised,  i9.  a.  19a  a. 

Where  the  person  of  the  king  shdl  alter  the  nature 
of  a  descent,  I5..b. 

Where  the  grant  of  the  king,  wherein  he  is  de* 
ceived,  shall  be  void,  97.  a. 

No  hches  bnpated  to  the  king,  41.  b.  57.  b.  90.  b. 
118.  a.  119.  a.  394.  b.  344.  b. 

Where  noon  a  gift  to  the  king,  and  the  hein  of  his 
body,  before  stat.  W.  s.  alienation  by  him  before 
i^ae,  was  no  bar  of  the  reversion,  19.  b. 

PrescriptioD. 
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Prescription.    See  Custom,  Que  Etiate. 

The  definiti<m  of  a  prescriptioDy  1 13.  a. 
How  it  diflereth  from  a  castom,  113.  b. 
The  incidents  inseparable  to  a  prescription,  1 13.  b. 
To  what  things  a  man  may  make  title  by  prescrip- 
tion without  charter,  and  to  w]»t  not,  114.  a.  b. 

144.  a. 
Where  a  title  to  lands  by  prescriptioo  shall  be  good, 
'  195- «• 
By  what  means  a  title  by  prescription  or  custom 

may  be  lost  by  interruption,  and  by  what  not, 

114.  b. 
Where  a  prescription  or  custom  mav  be  alleged 

against  an  act  of  parliament,   and   where  not, 

111.  b.  ii5.a.b. 
How  a  man  ought  to  prescribe  in  things  which  lie 
•  in  grant,  and  how  m  thhig^  which  lie  in  liTcry, 

131.  a. 
What  shall  be  a  soificieBt  continuance  to  make  a 

title  of  prescription,  and  what  not,  113.  b.  1 14.  a. 
Frescriptioa  far  common,- exclusive  of  the  lord,  b 

Toid,  199.  a. 
■■     ■    ■  f«  tolam  vahinm  tare,  exclusive  of  the 

lord,  IS  good,  iM<{. 

Presentation.      See  Baron  and  Feme, 

Prerogative* 

The  description  and  derivation  of  the  word,  190.  a. 

How  many  several  ways  a  church  presentative  may 
become  void,  ifrid. 

Where  a  presentation  by  parol  shall  be  sufficient, 
190.  a. 

Where  one  jointenant  or  tenant  in  common  pre- 
sents, m  both  present  severally,  the  Ordinary 
mav  admit  or  refuse  such  presentee  at  his  pleasure, 
180L  b.  I 

Where  two  parceners  present  one  clerk,  and  the 
other  two  another,  the  ordinary  may  refuse  both, 
iMd. 

Where  the  presentation  of  one  pareener  in  the  turn 
of  another  after  partition  shall  not  put  the  other 
out  of  possession,  943.  a. 

Where  the  several  presentations  of  parceners  shall 
not  make  the  church  litigious,  ibtd. 

Presentation  in  time  of  war,  and  admission  and  in- 
stitution in  time  of  peace,  shall  not  put  the  patron 
out  of  possession,  949.  b. 

Where  a  presentation  to  a  chureh  in  time  of  vaca- 
tion of  an  tfbbatfay  shall  not  put  the  successor  out 
of  possession,  963.  b. 

Where^  bpr  presentation  to  a  church  donative,  and 
admission  and  institution,  the  church  is  ibr  ever 
become  jtresentative,  and  where  not,  344.  a.    . 

How  donatives  first  began,  and  how  tiiey  may  be 
created  at  this  day,  344.  a. 

Where  the  husband  shall  present  to  a  cbucb,  which 
Toided  in  the  life  of  his  wife,  190.  a. 

Where  upon  discent  of  an  advowson  to  dijrers  par- 
ceners, the  eldest  and  her  assignee  shall  have  the 
firrt  presentment,  166.  b.  186.  b. 

Presumption. 

Sorts  of,  6.  b.  ' 

Primer  Seisin.      See  Livery  out  of  the 
Hands  of  the  King. 

Where  it  shall  be  due  to  the  king  upon  the  death 
of  his  tenant,  and  where  not,  77.  a. 


What  value  shall  be  paid  to  the  king  upon  liveiy 

or  primer  Meidn,  77.  a. 
At  what  age  the  kin^  shall  have  primer  setmi  of  the 

heir  of  lus  tenant  in  socage,  91.  b. 

Privies  and  Privity.   See  Attornment,  Ho- 
mage Auncestrel,  Parceners,  Releases. 

The  several  sorts  of  privies,  971.  a. 

What  privity  between  jointenants,  what   between 

tenants  in  commoo,  and  wliat  between  paroeBers, 

1 69.  a.  900.  b. 
Where  a  privity  once  discontinued  shall  for  ever  be 

extinct,  103.  a.  b. 
Where  privity  is  requbite  to  a  confirmation,  and 

where  not,  996.  a. 

Profession.    See  Monk* 

IVhen  a  man  shall  be  sai^  to  be  professed  in  reli- 

gion,  139.  a.  136.  a. 
At  what  age  a  man  may  be  professed  in  religion, 

»37.». 
To  what  purposes  a  profession  hath  the  effects  of  a 

natural  death,  and  to  what  not,  139.  a.  b. 
Where  and  what  profession  in  religion  shall  disable 

the  porty  to  bring  an  action,  and  where  and 

whatnot,  I39.b. 
Where  the  husband  and  wife  may  be  professed  in 

reli^on  without  either*s  consent,  and  where  not, 

ibuL 

Property.    See  Bailiff,  Replevin. 

The  several  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  property  by  the 

defendant  shall  hinder  the  delivery  of  the  goods 

by  the  sheriff,  ibid. 
Such  claim  of  property  by  the  bailiff  or  servant  of 

the  defendant  not  available,  iind,  j 

Proprietate  Proband^. 
When  this  writ  is  to  be  sued,  145. 

Protections.    See  Quare  Itnpedit. 
Stati3/2.8.  c.  16. 

The  several  sorts  of  protections,  130.  a. 

Protections  cum  tlmmUd  volumus,  why  so  called, 
and  the  several  kinds  of  them,  U»d, 

Pretections  ^uta  jnvfectunu,  and  fuik  wteraharut, 
what,  and  why  so  caUed,  «Md. 

For  what  causes  such  protections  are  grantable,  and 
for  what  not,  130.  a. 

For  what  persons  such  protections  are  allowable^ 
and  for  what  not,  130.  a.  b. 

In  what  action  or  plea  a  pretection  cast  for  one  de- 
fendant shall  put  the  plea  without  day  for  all« 
and  in  what  not,  130.  a. 

Where  and  what  protection  nay  be  purchased 
pendaUe  plaeUo,  and  where  and  what  not, 
130.  b. 

At  what  time  a  protection  may  be  cast,  and  at  what 
not,  ^id. 

Where  a  protection  cast  at  the  run  prku,  and  re- 
pealed before  the  day  in  bank,  shall  notwith- 
standing  save  the  default  of  the  party,  and  where 
not,  ihuL 

For  what  continuance  of  time  such   protectiona 

.  ought  to  be,  130.  b.  954.  b. 

To 
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To  wfaftt  placet  rach  protections  oug^t  to  be  direct- 
ed, and  to  what  not,  130.  b. 

In  wbat  actions  protections  are  allowable,  and  in 
what  not,  131.  a. 

Under  what  seal,  and  to  whom  they  are  directed, 
131.  a. 

What  persons  ooght  to  aOow  or  disallow  of  them, 
131.  a. 

Bj  whom  they  nay  be  cast,  and  in  what  maimer, 
ibid. 

By  what  means  they  may  be  aToided,  and  by  what 
not,  131,  a.  b. 

Where  upon  a  repeal  of  the  protection,  a  resum- 
mons or  re-attachment  may  be  had  withm  the 
year,  131.  b. 

Protection  fuia  indAiiatvt  nohU  ex'utit,  what,  and 
where  it  Ueth,  131.  b. 

Pmotection  cum  cdnuuM  nolumus,  why  so  called, 
and  where  it  Ueth,  130.  a.  131.  b. 

Where  a  protection  shall  be  allowed  against  the 
queen ;  lenij  against  the  king,  131.  a.  133.  b. 

Ph)te8tation.    See  Per  Qua  Servitid^ 
Pleading,  Quid  Juris  Clamat. 

The  description  of  a  protestation,  194.  b. 

Where  a  protestation  shall  avail  the  parly,  albeit 

the  issue  be  found  against  him,  and  when  not, 

135.  a.  136.  a. 
Where  the  tenant  shall  not  be  compelled  tc^  attorn 

withoot  entry  of  his  protestation  and  allowance 

d  his  privileges,  390.  b. 

Proviso. 

When  Toid,  146.  a. 

1  he  diven  senses  of  the  word,  149.  b.  903.  U 
In  vohintary  conveyances  containing  powers  of  re- 
vocation, 937.  a. 

Pudxeld. 
Hie  signification  of  the  word,  933.  a. 

Porcbase.    See  Baron  and  Feme,  Estates, 
Fee,  Freehold,  Infants. 

The  description  and  derivation  of  purchase,  3.  b. 

18.  a.  b. 
What  perMns  are  of  capacity  to  purchase,  and  what 

not,  and  who  to  their  own  use,  and  who  only 

to  the  use  of  others,  9.  a.  b.  3.  a.  and  b. 
What  shall  be  said  a  good  name  of  purchase,  and 

what  not,  3.  a.  99. 94.  97. 163. 
The  serersl  conveyances  of  purchase,  10.  a. 

Purpresture.    See  Abatement. 

The  etymology  and  signiiication  of  the  word,  977.  b. 

Quare  Itmoedit,  See  Advowson,  Non- 
suit, Plenarty,  Presentation,  Release, 
Stat  W.  3.  c.  5.     . 

What  remedy  against  an  usurpation  and  plenarty 

at   the  common   law,  and  what  at  this  day, 

344.a.b. 
Where  and  why,  at  the  common  law,  a  quart  tm- 

pedii  lay  of  a  diurch  in  Wain  m  the  county  next 

adjoining,  134.  b. 
Damages  at  the  common  law  not  recoverable  in  a 

quare  impedU,  17.  b.  344.  b. 
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Where  a  ^iiare  impedU  lay  at  the  common  law  by  a 
common  person,  and  where  not,  344.  b. 

Where  and  bv  wbat  means  a  common  person  might  x 
remove  an  mcumbent  at  the  common  law  by  fuare 
impedU,  and  where  and  by  what  not,  ibid. 

Where  an  usurpation  by  collation  shaJl  not  pot  the 
patron  out  of  possession ;  secui  of  lum  that  hath 
a  right  of  collation,  ibid. 

Where  the  patron  by  presenting  as  procurator  to 
another,  shall  put  hmiself  out  ^  possession,  59.  a. 

Where  an  usurpation  after  judgment  and  before 
execution,  shall  put  the  recoverer  out  of  posses- 
sion, 938.  a. 

Where  upon  a  grant  of  the  three  next  ovoidanoet* 
the  usurjwtion  of  the  grantor  at  the  first  avoid- 
ance, shall  not  put  hu  grantee  out  of  possession^  as 
to  the  other  two,  949.  a. 

Where  a  presentation  by  one  jointenant  shall  serve 
for  a  title  in  a  quare  unpedit  brought  by  the  sur- 
vivor, 186.  b.  - 

Where  in  a  quare  hnpedit  by  two  tenants  in  com- 
mon, the  death  of  one  shall  not  abate  the  writ, 
198.  a. 

Where  a  quare  impedit  Ueth  of  a  church  donative, 
and  the  writ  shall  say,  quod  pervdttat  iptum  prm^ 
wentare,  Sfc,  344.  a. 

Where  in  a  qmatrt  impedit  brought  within  the  six 
months,  the  incumbent  ought  to  be  named,  or 
otherwise  he  shall  not  be  removed,  344.  b. 

Where  the  clerk  of  the  rightful  patron  bemg  in- 
stituted pendente  lite  in  a  quare  impedit  between 
the  buhop  and  a  stranger,  he  shall  not  be  re- 
moved ;  seciif  of  an  usurpation,  344.  b. 

Where  the  bishop  being  named  in  a  quare  impedit 
shall  not  present  by  Upse  pendente  lite,  ibid. 

Where  in  such  case  time  devolving,  to  the  metro- 
politan, or  the  king,  they  shall  coUate,  albeit  they 
be  not  named  in  the  ouareimpe^ibid. 

Where  the  chureh  of  the  wife  becomes  void  during 
the  coverture,  the  husband  shall  maintain  a  qunrt 
impedit  in  his  own  name,  351.  a. 

Where  the  patron  being  outlawed,  a  stranger  usurps, 
and  six  months  pass,  the  reooveiy  of  die  king  in 
a  quare  impedit  snail  he  a  continuance  of  the  ad- 
vowson to  Uie  patron,  363.  b. 

Conusance  not  grantable  in  a  fuore  impedit,  134.  b. 

A  release  of  actions  real  or  personal,  a  good  bar 
in  a  quart  impedit,  98p.  a.  b. 

A  protection  not  grantable  in  u  quote  hnpedit,  131.  a. 

Qjuarentena. 

Tbe  meaning  of  the  word,  5.  b. 
Where  the  wife  shall,  and  where  she  shall  not,  have 
it,  3«-  b.  34-  b. 

Quarrels. 

By  a  release  of,  all  actions  and  causes  of  actions  are 
rel^tsed,  999.  a. 

Qaeen. 

An  exempt  person  from  the  king,  and  where  she 

may  grant  and  purebase,  sue  and  be  sued  without 

him,  3.  a.  133.  a. 
Her  several  prerogatives  agreeing  with  those  of  the 

king,  133.  a.  h.  197.  a. 
Where  she  partaketh  of  the  condition  of  oemmon 

persons,  131.  a.  133.  b. 
Where  the  queen,  albeit  she  be  an  alien,  or  Jew* 

shall  be  endowedi  31.  b. 

Que 
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Que  Eaate. 

In  what  tliiiigs  a  prescription  by  afiie  eMoCe  thJl  be 
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good,  and  in  what  not,  lai.  a. 
Where  a  man  may  plead  a  ^  aUie  of  a  thing  that 

lieth  in  grant,  and  where  not,  i  a  i .  a. 
^y  whom,  and  of  what  estate  such  plea  shall  be 

good,  and  by  whom,  and  of  what  not,  lai.  a. 
In  what  person  a  ^  estate  ought  to   be  alleged, 

and  in  what  not,  131 .  b. 

Quid  Juris  Clarma.    See  Attornment, 
Infant,  Per  Qtue  Servitia. 

.Where  the  particolar  tenant  shall  be  compelled  to 
attorn  in  a  quid  jurit  eUtmat  upon  grant  of  the  re- 
Tenbn.  and  where  not,  318.  a. 

Where  the  lessee  shall  not  be  compelled  to  attorn 
in  a  fidd  jurit,  Sfc.  until  allowance  of  his  pdvi- 
leges,  3«a  b. 

Where  in  a  fuidjuru  clamat  by  baron  and  feme,  the 
privileges  of  the  lessee  shaU  be  entered  of  record 
notwithstanding  the  coverture;  lecuf  in  case  of 
an  infant,  330.  b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  fiod 
yarit  clamat ;  secitt  in  a  per  fiue  tervUia  or  quem 
reddttum  reddU,  316.  b. 

Where  one  paicener  grants  lier  estate  in  a  rever- 
sion by  fine,  the  conusee  shall  have  a  fuid  jwrit 
damat  for  a  moiety,  310.  b. 

Where  the  reversion  of  a  rent-charge  upon  a  grant 
Hbt  life  u  granted  over,  a  fuid  juris  clamat  lieth 
against  the  grantee  for  lifis,  and  not  against  the 
tertenant,3ii.  b. 

Where  the  nonsuit  of  one  plaintiff  in  Bqusdjwris 
clamat  shall  be  the  nonsuit  of  both,  139.  a. 

Quod  Ei  Defarceat.    See  Stat.  JV.  s.  c.  4. 

Wliere  and  against  whom  such  writ  lieth,  331.  b. 

364.  b. 
The  form  of  the  writ,  355.  a. 
Wliere  upon  a  recovery  by  default  in  an  action  of 

waste,  a  fuod  ei  drfcrceat  lieth,  355.  a.  and  b. 
Where  it  lieth  upon  a  recovery  by  default  in  assise. 

Where  notwitlbtanding  he  in  the  reversion  is  re- 
ceived upon  the  default  of  tenant  for  life,  and  a 
verdict  found  against  him,  a  tptad  a,  drforceut  lieth 
by  the  tenant,  355.  b. 

Where  it  lieth  upon  a  recovery  against  baron  and 
feme,  albeit  the  stat.  W,  3,  saith  against  tenant 
In  dower,  or  for  life,  356.  a. 

Where  it  lieth  not  by  the  wife  upon  such  recovery 
alter  the  death  of  the  husband,  356.  a. 

Rodmans  and  Radchemistres. 

Who  they  are,  5.  b.  86.  a. 

Ranaom.    See  Fines. 

What,  and  whence  derived,  137.  a. 

Riqte. 

The  signification  of  the  word,  133.  b. 
What  uffeoce  accounted  in  ancient  time,  and  how 
punished,  and  what  at  this  day,  ibid, 

Raiionabili  Parte  Bonorum, 

.Where  ^and  by  whom  such  wri^  lieth,  and  where 
and  by  whom  not,  1 76,  b. 


RaTuhnieDt  of  Ward.    See  Marriage, 
Stat.  W.  2.  c.  35.    Wardship. 

Where  and  by  whom  it  lieth,  89.  b* 

Where  it  lieth  against  the  sovereign  pf  a  house  of 

religion,  for  admitting  the  heir  to  be  there  pro- 

feawd,  137.  a. 

Rebutter.    See  Voucher,  Warranty. 

The  signification  and  derivation  of  the  word,  303.  b. 
365.  a. 

Where  an  assignee  shall  rebut  by  reason  of  a  war- 
ranty in  law,  and  where  not,  384.  b. 

Where  a  disseisor,  &c  or  other  tenant  not  privy  in 
estate,  or  to  the  deed,  shall  rebut,  and  where  not, 

389-0- 

Reduse.    See  Entry  Congeable. 

The  signification  and  derivation  of  the  word,  358.  b. 
Where  the  entry  of  a  person  recluse  shall  be  tolled 

by  a  discent  without  claim,  t6uU 
Where  such  person  shall  appear  by  attorney,  where 

others  mast  in  proper  person,  358.  b. 

Record.    See  Court,  Outlawry, 

Record,  what,  and  whence  derived,  1 17.  b.  360.  a. 
How  triable,  117.  b.  360.  a. 
When  a  record  is  alterable,  and  when  not,  36O.  a. 
Nul  tiel  record,  no  plea  against  the  king*s  letters 

patent,  ibid. 
Outlawry,  no  prejudice  until  it  be  of  record,  138.  b. 

388.  b. 
Where  strangers  shall  take  advantage  of  arecon}, 

35^  b. 

Recovery.  See  Error,  Executor,  Falsi- 
fying of  Recovery,  Forfeiture,  Remit- 
ter, Statutes  W.  3.  c.  3.  14  EL  c.  8. 
31  H.  8.C  15. 

The  etymology  and  signification  of  the  word,  154.  a. 

What  remedy  at  the  common  law  he  in  the  re- 
mainder or  reversion  had  upon  a  feigned  re- 
covery suffered  by  tenant  for  life,  and  what  at 
thb  day,  356.  a.  363.  a. 

Where  upon  a  recovery  asainst  tenant  in  tail  eze- 
CBtion  may  be  sued  against  bis  issue,  and  where 
not,  361.  b. 

Where  a  recovery  by  default  against  one  out  of  the 
realm  in  the  long's  service  shall  not  be  avoided 
by  error,  360.  b. 

Where  the  racoverer  shall  have  waste,  or  distrain 
for  a  rent,  for  which  the  recovetee  could  not, 
and  where  not,  104.  b. 

Where  no  bar  to  an  entail,  ^fio*  b. 

Lessee  for  years  may  falsify  a  recovery,  46.  a. 

Recovery  in  Value.     See  Execution, 
Voucher,  Warranty. 

Where  lands  by  purchase  shall  be  liable  to  execu- 
tion in  value  in  case  of  a  warranty  by  discent, 
and  where  not,  los.  a. 

Where  the  lancls  which  the  vouchee  had  at  the  time 
of  the  voucher,  or  mammtta  charim  brought,  shall 
be  liable  to  execution  in  value,  notwitlntanding 
alienation  before  judgment,  ibid. 

Where  a  recovery  being  had  against  tenant  in  tail, 

and 
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and  hn  wife  who  had  nothmg,  bpon  a  recovery 
oT«r  the  reoompeiue  shall  enure  to  the  husband 
only,  376.  b. 

Rediaseisin. 

Where  it  Uedi  not  upon  a  recoverv  in  a  writ  of 
right  dose  in  nature  of  aniaasUe  in  ancient  de- 
mesne, or  in  an  assbe  of  fresh  force  by  bill, 
154.  a. 

When  ^ren,  and  in  what  case,  154.  a. 

Where  it  lieth  against  one  disseisor  above,  albeit 
the  recovery  in  assise  was  against  two ;  secus 
where  one  disseisor  and  a  stranger  redisaexse  the 
platntifr,  154.  b. 

Where  it  lieth  not  against  the  husbond  and  wife 
npao  a  recovery  in  assise  against  the  wife,  but 
where  the  wife  was  plaintiff  in  tlic  assise,  she 
and  her  husband  may  join  in  the  redisseisin,  ibid. 

Where  two  several  redisseisins  may  lie  upon  one  re- 
corer^  in  assise,  ibid. 

Where  it  lieth  aninst  the  disseisor,  and  his  feoffee 
after  the  second  disseisui,  ibid. 

Where  it  lieth  not  agunst  the  tenant  in  the  first 
assise,  being  no  disseisor,  albeit  be  disseise  the 
plaintiff  after,  154.  b. 

Where  it  lieth  upon  a  rcdisseisin  of  parcel  of  the 
tenements  formerly  recovered,  ibid. 

Where  it  lieth  of  a  rent-seek  by  surplusage  formerly 
recovered  by  the  mesne  as  a  rent-service,  154.  b. 

Where  it  lieth  by  tenant  in  tail  after  possibility,  Ace. 
upon  a  reooveiy  by  him  being  tenant  in  special 
tulfibid. 

Where  it  lieth  upon  a  rcdisseisin  of  a  common  after 
a  recovery  of  the  land  out  of  which,  &c.  iUd, 

Register  of  Writs. 
Wlart,  and  its  antiquities,  16.  b.  73.  b.  159.  a. 

Relation.  See  Alien,  Attornment,  Bar- 
gain and  Sale,  Conditions,  Felony, 
GcaotSy  Leases,  Releases. 

How  the  woid  (pnedtct*}  in  grants  shall  have  rela- 
tion, fta  b. 

How  the  word  (eaiem)  shall  have  relation  where  two 
tiiiDM  are  mentioned  before,  so.  b. 

The  ration  and  force  of  the  word  (inde)  dfl.  b. 


Where  a  liBoffment  relating  to  the  estate  of  another 

AaU  )Htts  a  fee  simple  without  the  word  (heirs) 

9.b. 
WThere  and  to  what  intents  an  escheat  or  forfeiture 

ihall  relate  to  the  time  of  the  felony  committed, 

and  where  and  to  what  not,  13.  a.  390.  h. 
Where  a  relation  shall  not  work  a  wrong  or  charge 

to  a  diiid  person,  tfio.  a< 
Where  the  reUtion  itf  an  estate  gained  by  wrong 

ahall  not  defeat  an  estate  subsequent  gained  by 

i^pit,  877.  b. 

Releases.  See  Action,  Conditions,  Con- 
firmation, ExecuUon,  Grants,  Relation, 
Reservation,  Waaie. 

The  form  of  a  release,  364.  b. 

The  several  sorts  of  releases,  364.  a.  b. 


PON  LITTLETON.  (cxl) 

RE 

The  proper  words  of  releases,  and  what  words  shall 
be  said  to  amount  to  k  release,  and  what  not, 

364.  b.  306.  a. 

What  act  by  him  that  ri^ht  hath  shall  be  said  a 
release  in  law  of  his  right  or  action,  and  what 
not,  and  how  it  differeth  from  a  release  in  deed, 
164.  b. 

How  many  several  ways  areleasc  may  enure,  193.  b 
«73-  b. 

Where  a  release  of  right  to  one  that  hath  neither 
freehold  in  deed  or  in  law  shall  be  good,  and 
where  not,  965.  b.  a66.  a.  b.  967.  a.  384.  a.  b. 

Where  a  release  of  an  annuity  to  the  patron  in 
time  of  vacation  shall  be  good ;  teeut  to  the  ordi- 
nary, 366.  a. 

Where  privity  shall  be  requisite  to  the  release  of  a 
right,  and  where  not,  a6G.  a.  368.  a.  975;  a. 

Where  and  by  what  means  a  disseisee  may  release 
his  right  for  life  only,  and  where  and  by  what  not, 
264.  b. 

Where  by  a  release  of  all  right  in  the  land,  a  power 
or  authority  shall  be  determmed,  and  where  not, 

365.  b. 

Where  such  release  shall  not  extinct  a  future  right 

or  possibility,  364.  a.  b. 
Where  a  release  of  dower  to  him  in  the  reversion 

upon  an  estate  for  life  shall  b«  good,  364.  a. 
Where  a  release  to  the  tenant  'for  life  shall  enure 

to  him  in  the  reversion  or  remainder,  ete  eouverw, 

and  where  not,  367.  b.  per  tot.  pag.  375.  a.  b- 

379.  b.  385.  b.  397.  b. 
Where  and  to  what  purposes  a  release  to  him  that 

hath  but  a  bare  right  shall  be  good  and  available, 

and  where  and  to  what  not,  367.  a.  36B.  a.  b. 
*    369.  a. 
How  many  ways  a  seigniory,  rent  or  right  may  be 

released,  3to.  a. 
Where  a  release  to  him  that  hath  no  estate  or  right 

shall  be  good,  395.  b.  368.  a.  369.  a. 
Where  a  disseisor  makes  a  n^Iease  to  one  and  his 

heirs  pur  outer  vie,  a  release  by  the  disseisee  to 

the  heir  after  the  death  of  the  lessee  before  entry 

shall  extinct  his  right,  375.  a. 
Where  a  release  to  one  disseisor  shall  enure  to  the 

companion,  and  where  not,  194.  a.  375.  b.  376.  a. 

per  tot.  pag.  378.  a. 
Where  a  release  by  the  patron  to  one  usurper  shall 

enure  to  both,  194.  a.  376.  a. 
Where  a  release  to  one  feoffee  of  the  disseisor  sh^U 

enure  to  both,  194.  b.  376.  a.  377.  a. 
Where  a  release  to  one  trespasser  shall  be  available 

to  hiscompaiuun,333.  a. 
Where  a  release  to  the  executors  shall  be  a  good  bar 

in  an  action  against  thje  heir,  333.  a. 
Where  and  to  what  purposes  after  a  feoffment  in 

fee  by  the  tenant,  the  release  of  the  lord  shall  be 

good  to  the  feoffor,  and  where  and  to  what  not, 

96g.  a.  b. 
Where  such  feoffor  shall  take  advantage  of  a  release, 

by  the  lord  to  the  feoffee,  but  not  i  conveno, 

36$.  b. 
Where  a  release  to  the  assignee  of  tenant  for  life 

shall  be  a  good  plea  in  an  action  against  the 

tenant  lor  waste  done  before  the  assignment, 

369.  b. 

To  what  purposes  a  release  to  a  lessee  for  years 
before  entry,  or  to  him  that  hath  a  future  in- 
terest,  shaU  be  good,  and  to  what  not,  46.  b. 

370.  a. 

Where  a  release  to  one  in  revenlou  or  rcoiainder 

for 
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for  yean  fthall  be  good  to  enlarge  hU  estate* 
370.  a. 

Where  the  release  by  one  ioiut  lessee  for  years 
to  his  companion,  sliali  be  good  before  entiy, 
970.  b. 

Two  grantees  of  the  next  avoidance,  a  release  by 
the  one  to  the  other  before  the  charch  voids, 
good ;  teeta  after,  370.  b. 

Where  a  release  to  a  tenant  at  will  shall  be  good 
to  enUfge  his  estate ;  teau  to  a  tenant  at  suffer- 
ance, 270.  b.  271.  a. 

Where  npon  a  feoffment  in  trust  the  feoffor  occu- 
pies and  takes  the  profits,  a  release  to  him  by  the 
feoffees  shall  be  good,  271.  a.  b.  973.  a.  b. 

What  shall  be  said  a  sufficient  privity  whereupon 
a  release  may  enure  by  way  of  enlaigement  of 
the  estate,  and  what  not,  873.  b.  373.  a.  per  toe. 

In  what  release  words  of  limitation  are  requisite  to 
the  pauing  of  an  inheritance,  and  in  what  not, 
373.  b.  374.  a.  b.  S75.  a.  ftSo.  a. 

Where  a  feme  covert  is  tenant  for  life,  a  release  to 
the  husband  and  his  heirs  shall  be  good,  173.  b. 

Where  a  release  to  tenant  by  statute  merchant,  &c. 
or  guardian,  which  hold  over  for  the  value,  shall 
be  good  to  enlai;ge  their  estates,  ^73.  b. 

Lessee  for  ten  ^ears,  the  remainder  for  twenty 
years,  by  the  release  of  him  in  the  remainder  to 
the  lessee  he  shall  have  for  thirty  years,  373.  b. 

What  privity  requisite  to  a  release  which  enures  by 
way  of  mitter  tettatc,  873.  b. 

Where  and  to  what  purposes  the  release  of  one 
jointenant  to  his  companion  shall  enure  by  way 
of  mitter  Pe$tate,  and  where   and  to  what  no^ 

a73-  b. 
Where  the  release  of  one  coparcener  of  a  rent 
shall  enure  to  the  other  by  way  of  nutter  Fatatc, 
albeit  her  moiety  be  in  suspense,  etiie  e  conveno, 

«73-  b. 

Where  one  coparcener  of  a  rent  marries  the  ter- 
tenant,  and  the  other  releases  to  the  husbaiMi  and 
wife,  how  it  shall  enure,  quaere,  ibid. 

Where  a  release  of  a  rieht  upon  condition  shall  be 
good  i  tecui  of  a  condition  upon  condition,  374.  b. 

Where  lessee  for  years  is  ousted,  and  he  in  the  re- 
version disseised,  b^  the  release  of  the  lessee  to 
the  disseisor,  the  disseisee  may  enter;  tecta  in 
case  of  a  lease  for  life,  175.  b.  379.  a. 

Where  a  release  by  one  whose  entry  is  lawful  to 
him  that  is  in  by  wrong,  shall  purge  and  take 
away  all  mean  estates  and  tides ;  secttj  where  his 
entry  is  not  lawful,  366.  b.  377.  a.  b.  378.  a. 

Where  a  release  to  the  feoffee  of  lessee  for  life  of 
the  disseisor  shall  eiciude  the  disseisor  of  his 
entiy,  376.  b* 

Where  a  release  to  one  feoffee  of  such  lessee  shall 
bar  the  disseisor  as  to  both,  377.  a. 

Where  the  feoffee  of  a  disseisor  open  condition 
makes  a  feofiment  over,  a  release  by  the  disseisee 
to  the  second  feoffee  shall  extinct  the  condition ; 
seciff  of  a  release  to  the  first  feoffee,  377.  b. 

Where  the  release  of  the  disseisee  to  a  disseisor  to 
the  use  of  another,  shall  take  away  the  agreement 
of  eettuy  que  use,  377.  b. 

Where  tiK'O  disseisors  release  to  their  disseisor,  and 
after  disseise  him,  the  release  of  the  disseisee  to 
one  or  both  of  them  shall  not  exclude  the  second 
disseisor  to  re-enter,  978.  a. 


To  what  purposes  the  release  of  the  disseisee  to 
one  disseisor  shall  be  said  to  enure  by  way  of 
entry  and  feoffment,  and  to  what  not,  194.  b. 
378.  a.  b. 

Wliere  acts  done  to  or  6y  the  disseisor  shall  not  be 
avoided  by  the  alteration  of  his  estate,  by  the 
release  of  the  disseisee,  378.  a.  b. 

Where  an  alien  disseisor  is  indenixened,  by  the  re- 
lease of  the  disseisee  to  liim,  the  king  shall  not 
have  the  land ;  secui  if  he  were  the  feoffee  of  a 
disseisor,  378.  b. 

Where  the  lonl  disseises  his  tenant  and  is  disseised, 
the  release  of  the  tenant  to  the  second  disseisor 
shall  not  revive  the  seigniory ;  seciu  if  the  lord 
and  a  stranger  had  disseised  the  tenant,  and  tlie 
disseisee  released  to  the  stranger,  378.  b. 

Where  a  release  shall  be  said  to  enure  totally  by 
way  of  extinguishment,  and  where  only  as  to  some 
purposes,  379.  b.  380.  a.  313.  b. 

Where  a  release  to  one  jointenant  shall  enure  to  his 
companion,  and  where  not,  194.  a.  b. 

Where  a  release  by  one  jointenant  or  parcener  to 
his  companion  sliali  be  good,  and  where  not,  and 
bow  such  release  shall  enure,  193.  a.  per  tat.  pag. 
318.  a. 

Where  the  feme  mesne  and  the  tenant  intermany, 
and  the  lord  paramount  releases  to  the  husbsmd 
and  wife,  how  it  shall  enure,  fiMsre,  308.  a. 

Where  a  release  which  enures  by  way  of  extinguish- 
ment may  admit  of  a  limitation,  and  where  not, 
380.  a. 

Where  by  the  release  of  the  lord  to  his  tenant  of 
all  his  ri^t  in  the  land,  the  seigniorv  shall  be 
extinct  without  words  of  inheritance,  380.  a. 

Where  one  release  shall  enure  to  extinguish  several 
rights  in  one  and  the  same  land,  380.  a. 

Where  the  release  of  tlie  lord  of  all  his  right  to  the 
tenant,  and  a  lease  for  years  of  the  seignioiT, 
shall  extinguish  the  seigniory  and  estate  of  the 
lessee  also :  seciu  of  a  raease  to  them  and  their 
heirs,  380.  a. 

Where  in  mixt  actions  a  release  of  all  actions  real 
or  personal  shall  be  a  eood  bar,  385.  a.  b. 

Where  in  an  assise  by  Uiree  jointenants  a  release 
of  actions  personal  by  one  to  the  disseisor  shall 
not  bar  his  companion,  385.  a. 

Where  in  a  writ  of  ward  by  two,  a  release  by  one 
to  the  defendant  shall  enure  to  the  benefit  of  his 
oompanioo  for  the  whole,  385.  a. 

Where  a  release  of  actions  personal  shall  be  a  good 
bar  m  actions  real  where  damages  are  to  be  re- 
covered, and  where  not,  385.  a.  b. 

Where  a  release  of  all  actions  to  the  disseisor  or 
his  tenant  for  life  shall  not  extend  to  his 
feoffee  or  him  in  the  remainder,  375.  b.  385.  b. 
486.  a. 

Where  such  release  shall  not  prejudice  the  heir  of 
the  disseisee  of  his  action  alter  tlie  death  of  his 
ancestor,  385.  b. 

Where  a  release  of  actions  real  shall  be  avaikble 
only  to  the  tenant,  385.  b.  386.  a. 

Where  a  release  of  all  actions  shall  bar  a  right,  and 
where  not,  but  the  party  notwithstandmg  may 
enter  or  seise,  368.  a.  b. 

Where  a  release  of  actions  real  before  the  statute 
of  uses,  was  a  good  plea  by  Uie  pernor  of  the 
profits,  387.  a. 

Where  a  release  of  all  actions,  appeals  or  demands, 
shall  be  a  good  bar  in  an  appeal  of  death ;  secvs 

of 
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of  a  releiie  of  all  actioni  «nl  atid  penonat 

987.  b.  988.  a.  991.  K 
IVhere  a  releasa  of  actions  personal  shall  be  a  good 

bar  in  an  appeal  of  mayhem.  9B8.  a. 
Where  a  release  of  all  actions  shall  be  a  good  plea 

in  a  writ  of  error  or  attaint,  and  where  not,  a88.  b. 

989.  a. 
Bj  a  release  of  demands  what  things  are  released, 

991.  a.  999.  a.  399.  b. 
Where  bjr  a  release  of  quarrels  all  actions  and 

canses  of  actions  are  released,  999.  a. 
Where  a  release  of  all  actions  shall  discharge  an 

obligation  before  it  be  broken ;  scois  of  a  cove- 
nant, 999.  b. 
Where  bj  a  release  of  all  actions  a  rent  at  a  dav 

after,  or  an  annnitj  not  behind,  is  not  released, 

999.  b. 
Where  he  in  the  remainder  in  tail  releases  to  the 

tenant  for  life  in  possession  all  his  right,  what 

shall  pass,  345  b. 

Relief.     See   Debt,   Seijeanty,   Stat,  of 
Magna  Chartay  c.  3. 

Relief  what,  and  whence  derived,  76.  a.  83.  a.  b. 

What  the  relief  of  a  knight  and  each  nobleman  was 
bjr  the  common  law,  and  what  now  bj  the  statute, 
76.  a.  6^.  b.  83.  b.  106.  a. 

The  relief  of  the  tenant  who  holdcth  by  tlie  en- 
tire fee  of  a  knight's  moiety  or  third  part,  83.  a.  b. 

The  remedy  which  the  lord  hath  for  his  relief,  and 

where  an  action  of  debt  iieth  for  relief  and  where 

not,  83.  a. 
Where  the  lord  by  knight  service  shall  have  both 

wardship  and  relief  of  the  same  heir,  and  where 

neither,  83.  b. 
Where    the  heir  within  age   shall  pay  relief,  and 

where  not,  ibid. 
Where  the  successor  of  an  abbot  or  bishop  shall 

pay  relief,  and  where  not,  84.  a.  99.  a. 
Where  the  lord  shall  have  relief  of  the  heir  en- 
feoffed by  collusion,  84.  a. 
The  relief  of  a  tenant  in  socage,  90.  b.  91.  a. 
Where  the  rent  is  ten  shillings  or  a  pair  of  spurs, 

what  relief  shall  be  paid,  and  who  shall  have  the 

election,  90.  b.  91.  a. 
Where  the  rent  is  not  annual,  what  relief  shall  be 

paid,  91.  a. 
At  whiKt  time  the  relief  of  such  tenant  shall  be  due 

to  the  iordf  and  where  the  lord  shall  not  distrain 

till  a  certain  time,  91.  a.  9a.  a. 
Where  the  heir  of  cati»y  que  uu  shall  pay  relief, 

91.  a. 
Of  wli«t  service  a  relief  sliall  be  due,  and  of  what 

not,  91.  b.  93.  a. 

Remainder.  See  Entry  Congeable,  Heir, 
Instant,  Prerogative,  Releases,  Remit- 
ter»  Reversion,  Waste. 

Hemainder  what,  and  whence  derived,  49.  a.  143.  a. 

Where  it  shall  pass  without  deed,  49.  a.  143.  a. 

Where  a  remainder  may  depend  without  a  particular 
estate,  398.  a. 

Where  the  defeating  of  the  particular  estate  shall 
defeat  the  remainder,  and  where  not,  ibid, 

A  rent  granted  to  the  tertenant  for  life,  the  re- 
mainder in  fte,  a  good  remainder,  998.  a. 
Vot.  I. 
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Where  a  rent  is  granted  pur  outer  vie,  the  remain* 
der  in  tail  to  cittwf  que  vie,  a  good  remainder, 
398.  a. 

Where  by  the  grant  of  a  remamder  a  reversion  shall 

pass,  999.  b. 
Where  the  execution  of  a  particular  estate  upon  a 

fine  tur  grant  et  render,  shall  be  an  execution  of 

the  remainder,  354.  b. 
Where^  a  remainder  not  vesting  at  the  time  of  the 

)MrticuIar  estate  created  by  livery  shall  be  gr)pd, 

and  where  not,  364.  a.  377.  b.  378.  a. 


Remitter.  See  Appendant,  Charge, 
Entry  Congeable,  Fines,  Jointenant, 
Warranty. 

The  etymology  and  description  of  a  remitter,  347.  b. 

The  incidents  to  a  remitter,  348.  a. 

Where  a  remitter  shall  operate  upon  a  freehold  in 
law  descended  before  entry,  348.  a. 

Where  tenant  in  tail  disseises  his  discontinnee,  his 
issue  shall  be  remitted,  notwiih  stand  nig  the  in- 
fancy or  coverture  of  the  discominuee,  3.18.  a. 

Where  tenant  in  tail  enfeoffs  his  issue  within  age,  he 
is  remitted ;  seeia  of  a  use  remitted  to  hiia  upon 
a  feoffment,  348.  b.  350.  b.  351.  b. 

What  charges  by  the  issue  shall  be  avoided  by  a 
remitter,  and  what  not,  349.  a. 

Where  an  usurpation  shall  work  a  remitter,  194.  a. 

Where  the  issue  in  tail  within  age  enters,  or  inter- 
marries with  the  discontinuee,>  he  is  remitted ; 
scene  if  of  full  age,  aos.  b.  3^.  b. 

Where  a  right  without  an  action,  or  an  action 
without  a  right,  shall  work  no  remitter,  348.  a. 
349-  *>.  35^,  a. 

Where  tenant  in  tail  suffers  'an  erroneous  recovery, 
and  disseised  the  rccovcror,  and  dies,  his  issuers 
not  remitted,  349.  b. 

Where  a  stranger  usurps  upon  a  purchaser  of  an 
advowson,  and  ^ranu  to  him  in  fee,  who  dies,  his 
issue  is  not  remitted,  349.  b. 

Where  a  moiety  of  the  lands  discontinued  descend- 
ing upon  the  issue  in  tail  shall  be  a  remitter  only 
for  the  same  moiety,  350.  a. 

Where  tenant  in  tail  enlicoii's  his  issue  wiHiin  age 
and  a  stranger,  no  remitter  to  the  Issue  but  for  a 
'  moiety,  350.  a. 

Where  the  husband  discontinues,  and  retakes  to 
himself  and  his  wife  during  his  life,  the  feme  is 
remitted,  350.  b.  351.  b. 

Where  an  infiant  or  ferae  covert  shaU  be  remitted 
against  their  deed  indented,  or  acceptance  by 
fine,  353.  a. 

Where  upon  a  discontinuance  by  the  husband  by 
fine,  a  grant  and  render  to  the  wife  shall  l>e  a 
remitter  to  her,  albeit  she  be  no  party  to  the  writ, 
or  conusans,  353.  a. 

Where  baron  and  feme  tenants  in  special  tail  levy 
a  fine  at  the  oommon  law,  and  retake  in  fee,  the 
feme  is  not  remitted,  but  her  issue  upon  the  dis- 
cent  shall,  353.  a. 

Where  the  issue  in  tail  of  full  age  takes  husband, 
a  lease  to  her  and  her  husband  by  the  discon- 
tinnee shall  be  a  remitter,  353.  b. 

Wltere  a  man  shall  be  remitted  against  his  own  dis- 
continuance and  reprisal,  354.  a. 

Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to  alt  in  the  reversion  or   remainder, 

h  Wbera 
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When  a  remitter  to  the  particular  estate  sliall  be  a 
remitter  to  the  reyersion,  notwitlwtanding  a  mean 
remainder  be  barred  during  the  dlscontinttance, 
354.  b. 

Where  a  remitter  to  the  particular  estate  shall  de- 
vest a  remainder  or  reversion  settled  in  the  king 
daring  the  discontinuance,  iMd. 

Where  after  a  recovery  by  delanlt  against  a  feme, 
a  lease  to  her  and  her  husband  shall  be  a  remitter 
to  the  ifeme,  335.  a.  356.  a. 

Where  the  discontinoee  of  the  husband  enfeofls  the 
husband  and  wife  and  a  stranger,  the  wife  is  re- 
mitted to  a  moiety,  356.  b. 

Where  the  discontinaee  of  the  husband  makes  a 
lease  to  the  wife,  the  disagreement  of  the  husband 
shall  not  oust  the  feme  of  her  remitter,  356.  b. 

367.  •. 

Where  the  wife  being  remitted  durhig  the  cover- 
ture, may  after  the  death  of  her  husband  wa?e 
her  remitter,  and  where  not,  357.  a. 

Where  tenant  hi  tail  to  him  and  his  heirs  females 
discontinues,  and  retakes  in  fee,  and  dies,  having 
a  daughter,  the  son  bom  after  shall  not  devest 
the  remitter,  357.  a. 

Where  covin  in  the  husband  and  wife  to  disseise  the 
discontinuee,  and  enfeoff  them,  shall  hinder  the 
remitter  to  the  wife,  357.  a. 

Where  tenant  in  tail  and  his  issue  disseise  the  dis- 
continuee to  the  use  of  the  father,  who  dies,  the 
issue  is  not  remitted  against  the  discontinuee, 
albeit  he  be  against  all  others,  357.  b. 

Where  one  jointenant  is  of  covin  to  disseise  the  heir 
of  their  disseisor,  and  enfeoff  them,  the  other 
being  not  privy  to  the  covin  is  remitted  for  his 
part,  337.  b. 

Where  the  husband  discontinues  and  retakes  for 
life,  the  remainder  to  his  wife,  bv  the  death  of 
the  husband  the  wife  is  remitted  before  entry, 
and  eannot  wave,  358.  a.  b. 

Where  a  freehold  in  law  accruing  to  the  issue  in 
tail  or  disseisee  by  survivorship,  or  by  reason  of 
a  remainder,  shall  work  a  remitter,  and  where 
not,  3^.  b.  359.  a.  and  b. 

Wliere  an  abbot  or  bishop  discontinues,  and  retakes 
in  fee  by  licence,  the  suoces4for  shall  be  remitted 
and  defeat  the  mean  cliarges,  360  a.  b. 

Where  a  remitter  shall  be  wrougiit  by  a  matter  in 
pau  albeit  the  discontinuance  groweth  by  matter 
of  record,  355.  a.  356.  a.  361 .  b. 

Where  in  a  forraedon  or  writ  of  entry  the  tenant 
pleads  non  tenure  or  disclaims,  by  the  fentry  of 

.  the  issue  in  tail  or  disseisee,  they  are  remitted 
before  judguMot,  363.  a.  363.  a. 

Where  a  claim  in  pati  shall  not  hinder  a  remitter  ; 
tecut  of  an  indenture,  or  a  claim  of  record,  363.  b. 
364.8. 

Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  estate  he  is  remitted,  tecuM  of  a  right  of 
actioQ,  363.  b.  364.  a. 

Where  a  remitter  to  one  jointenant  shall  be  a  re- 
mitter to  his  companioa,  and  where  not,  364.  b. 

Rents.  See  Annuitv»  Appendant,  Ap- 
portionment, Confirmation,  Disconti- 
nuance, Disseisiti,  Distress,  Extinguish- 
ment, Fealty,  Grante,  Manor,  Reser- 
vation, Seism,  Stat.  32  H.  8.  c.  37. 
Suspension. 

The  derivation  of  the  word«  141.  b. 


The  division  of  rents,  141 .  b.  * 
Rent  service  what,  87.  b.  141.  b.  14S.  b. 
Such  rent  distrainable  of  common  right,  14a.  a.  b. 
How  such  rent  may  become  seek,  i$o.  a.  b.  151.  a. 
To  what  purposes  such  rent  beoome  seek  shall  be 
■   said  to  participate  of  the  nature  of  a  rent  ser- 
vice, and  to  what  not,  150.  b.  153.  a.  i(|^  b. 

.309-b. 
Out  of  what  things  a  rent  may  be  granted  or  re- 
served,  and    out  of  what  not,  47.  a.  14s.  a. 

144,  a. 
Where  a  tenure  being  by  homage,  fealty,  and  rent* 

by  a  recovery  or  grant  of  the  rent,  the  homage 

and  fealty  shall  pass,  and  where  not,  151.  a. 
Rent  charge,  what,  343.  b.  144.  a. 
Where  a  grant  to  distrain  shall  anoont  to  a  rent 

charge,  146.  b.  148.  a.  308.  a.  b. 
Where  words  in  a  grant  shall  amount  to  a  rent 

charge,  albeit  there  be  no  express  words  of  charge 

or  distress,  147.  a.- 
Where  in  a  grant  of  a  rent  a  promt  not  to  charge 

the  person  of  the  grantor  shall  be  good,  and 

where  not,  146.  a.  per  tot,  pag. 
Where  in  such  a  grant  a  promf  not  to  charge  the 

land  shall  be  void,  146.  a. 
Where  the  person  of  the  grantor  shall  be  chaiiged 

with  a  rent  charge,  notwithstanding  a  prveto  to 

discharge  his  person,  146.  b. 
Rent  seek,  what  and  whence  so  called,   143.  b. 

144.  a. 
Where  «  rent  is  granted  ont  of  one  manor  with  a 

chiuse  of  distress  in  another,  what  rent  it  shall  be, 

and  bow  construed,  147.  a.  per  foC.  pag. 
Where  a  rent  is  granted  out  of  two  acres,  with  a 

clause  of  dutress  in  one,  or  to  two  persons  with 

a  distress  to  one,  what  rent  it  shall  be  coostmed, 

147  b. 
When  it  shall  go  to  the  hev,  when  to  the  executor, 

aoo.a. 
Where  the  same  rent  may  be  both  chaige  and  seck» 

divernstemporibnt,  147.  b. 
Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 

and  a  term  for  years,  or  solely  ont  of  a  term  for 

years,  how  it  shall  be  construed,  ibid. 
Where  a  man  seised  of  twenty  acre^"  grants  a  rent 

of  SOS.  percipiend^  de  qxiAUbet  acrd,  how  it  shall 

be  construed,  147.  b.  367.  b. 
Where  the  bargahior  and  bargainee  join  in  the  gtvmt 

of  a  rent,  how  it  shall  be  construed  before,  an4 

how  after  enrolment,  147.  b. 
Where  a  rent  granted  for  owelty  of  partitfon  shall 

be  good  without  deed ;  tecu$  of  a  rent  of  oweltjr 

of  exchange,  169.  a. 
What  real  actions  lie  for  the  recovery  of  a  rent 

charge,  or  seek  after  seisin,  i6o«  a. 
Where  monev  given  in  seisin  of  a  rent  beforo 

the  day,  shall  not  be  abated  out  of  the  rent. 

Replevin.     See  Property,  Stat.   Marib. 

cap.  22, 

The  etjau>logy  of  the  word  (replevin),   145.  b. 

161.  a. 
Where  such  writ  lieth,  ibid. 
How  many  ways  goods' may  be  replevied,  145.  b. 
Where  a  replevin  bmught  by  him  that  had  no  prio> 
perty  in  the  goo^s  at  the  time  of  the  taking  shuU 
"be  good,  and  where  not,  145.  b, 

.     Where 
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Where  •  bimi  maj  IwYe  a  i^pferiu  of  gpodi  not 

dttmined,  145.  b.- 
The  leveral  pledaat  tbs  iheriff  oaght  to  take  in  a 

Kplerin,  145.  o. 
Where  a  replerin  Uetfa  notwithstanding  a  grant  to 

keep  the  goods  distrained   against  gages  and 

pledges,  145.  b. 
Where  a  repleTin  lietb  notwithstanding  the  pro- 
perty once  tried  and  found  for  the  defendant! 

146.  h. 
Where  the  beasts  of  sereral  men  are  taken,  they 

shall  not  join  in  a  replevin.  145.  b. 
In  a  replevin  property  to  the  plaintiff  and  a  stranger, 

or  where  there  be  two  pbuatiffs,  property  to  one 

of  them  a  good  plea,  ibid. 

RepoTL 
What,  and  whence  derived,  393.  a. 

Request.  &e  CoocUtion,  Demandy  Dower. 

What  shall  be  a  soiEdent  request  by  the  wife  to 
entitle  her  to  damages  in  a  writ  of  dower,  and 
what  not»  St.  b. 

Where  an  estate  is  to  be  made  upon  request  by 
force  of  a  conditkm,  by  whooi,  when,  anid  where 
soch  request  ought  to  be  made,  as(K  a. 

Resceit    See8iaiLW.2.  c^GhcesUr, 

c.  11. 

The  etymology  and  aigniifcation  of  the  word,  190.  b. 

36»*b. 
Wbere  a  feaM   bekig  receired   shaN  plead,  and 

adranti^ge  shall  be  taken  ageanet  her  as  a  feme 

sole,  and  where  not,  353.  a. 
When  in  an  action  of  waste  against  the  husband 

aod  wife,  upon  the  de&uit  S  the  husband  the 

wifie  shall  be  received,  355.  a. 
Where  he  in  the  reversion  shall  be  received  upon 

the  default  of  tenant  for  life,  albeit  the  statute 

apeaketh  of  a  remainder,  356.  a. 

RescouB. 

The  dfuoipdaa  and  derivation  of  rescous,  160.  b. 
WWiv  tiie  cattle  distcaaned  go  into  the  house  of  the 
owner,  the  not  delivery  of  them  shall  be  esteemed 
in  law  a  resoons,  161.  a. 
WWre  tlie  owner  may  aaake  resoons  of  a  distress 
taken  without  cause,  and  where  not,  47.  b. 
iGo.  b.  161.  a.    . 

Msoas  shall  be  a  disseisin  of  a  rent  service, 
whefenot,  i6o.b»  161. a. 
the  lord  distrains  his  tenant  in  the  highway 
bis  fee,  the  tenant  may  make  reicons^ 
iGi.a. 
Where  the  tenant  may  make  rescous  i^kni  a  db- 
treaa  of  the  lord  taken  out  of  his  fee,  and  where 
not,  161.  a. 
Where  tlie  party  not  guiltv  mav  make  reftpoos  upon 
am  sneit  of  the  shoiff  ior  felony,  and  where  not, 
i«i.  a. 


Reservation.     See  Annuity,  Condition, 
Confirmation^  Jointenantg,  Rents* 

Tbe  derivation  of  the  word,  14a.  b.  143.  a. 
Wbat  shall  be  tald  good  wc^s  of  reser>ration,  47.  a. 


PON   LITTLETON.  (c»t) 

KE 

Hie  difference  between  an  ezoeptbn  and  a  veeerva- 

tion,  47.  a. 
To  what  person  the  rvservation  ought  to  be  nmde, 

and  where  it  shall  be  good  to  a  stianger  to  the 

hod,  and  where  not,  47.  a.  143.  b.  913.  a.  and  b. 
Where  a  reservation  to  his  heira  without  any  thing 

to  the  party  himself  shall  be  good,  and  whne  not, 

99.b.  913.  b.  ai4.a. 
Reaernation  to  a  man,  or  his  heirs,  how  it  shall  be 

construed,  914.  a. 
Where  a  rent  reserved  to  one  jolntenant  sliall  be 

good  also  to  his  companion,  and  where  not,  47.  a. 

199.8.  914.  a.  318.8. 
Where  a  rent  is  reserved  generally,  to  what  persons 

it  shall  extend,  47.  a. 
Where  the  special  reservation  of  the  l»arty  shall 

destroy  the  general  intendment  of  the  law,  93.  a. 

47-  a*  305.  b. 
What  things  the  lord  may  reserve  for  rent,  and 

what  not,  91.  b.  149.8. 
Upon  what  estate  a  rent*service  may  be  reserved  at 

this  day,  and  upon  what  not,  149.  b.  143.  a. 
Where  a  rent  reserved  upon  a  bargain  and  sale 

shall  be  good,  144.  a. 
Where  a  rent  may  he  reserved  upon  a  release,  and 

where  not,  193.  b. 
Where  a  reservation  shall  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b.  144.  a. 
Where  an  entry  for  condition  broken  cannot  be* 

reserved  to  a  stranger,  914.  b. 
Where  tenant  for  life  and  he  in  the  reversion  join 

hi  a  lease  for  life  reservmg  a  rent,  how  it  shall 

enure,  914.  a. 
Where  the  lord  releases  to  his  tenant  by  fealty  and 

rent,  savins  or  reservina  to  him  his  rent,  what 

rent  it  shall  be  eanstmed,  150.  a. 
Reservation  at  Mkhadmoi  and  our  Lady-day,  upon 

a  lease  made  in  February,  shall  be  construed  at 

our  Lady-day  and  Miduidwtai,  917.  b. 

Re^ponsaUsp 
The  siguiicatlon  of  the  word,  198.  a. 

Hesiunmons. 

The  nature  of  such  writ,  and  where  it  lieth,  135.  b. 

The  several  kinds  of  resummons,  ibid. 

Where  after  judgment  that  the  tenant  shall  go  with- 


out day,  the  plaintiff  may  continue  the  cause  by 
a  resummons  < 
i3o*^-  363.8. 


a  resummons  or  re-attaci 


ly  oontii 
;nfflent, 


and  where  not. 


Betraxii. 

A  retraxit,  what,  and  how  it  differeth  from  a  non- 
suit and  departure,  138.  b.  139.  a. 

The  several  sorts  of  retraxit,  and  the  form  of  enter- 
ing them,  139<  a. 

Retainer. 

If  general,  shall  be  for  a  year,  49.  h. 

< 

Reve. 

The  signification  and  derivation  of  the  word,  61.  b. 
The  omce  and  duty  of  a  reve,  69.  a. 

Revenion.  £^^  Appendant,  Remainder. 

The  etymology  of  the  word,  149.  b. 

h  9  The 
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The  description  of  a  revcnaxm,  aa.  b. 

Where  an  ase  after  divers  particular  estates  is 

limited  to  the  right  heirs  of  the  feoffor,  it  shall 

be  said  in  him  as  a  reversion,  al.  b. 
Whef«  a  man  makes  a  f^ft  in  tail  or  lease  for  life, 

the  remainder  to  his  right  heirs,  it  shall  be  in  him 

as  a  reversion,  aa.  b. 
Where  a  feoffment  is  made  to  the  use  of  the  feoffor 

in  tail,  and  after  to  the  feoffee  in  fee,  the  feoffee 

hath  no  reversion,  ibid. 
What  reversion  shall  be  accounted  assets,  and  what 

not,  173- »•  - 

Where  a  reversion  upon  an  estatet  ail  shall  be  a  suf- 
ficient countenance  of  privity  between  parceners 
to  take  advantage  of  a  warranty  or  condition  in 
law,  175.  b. 

Reviver.     See  Extinguishment. 
Revocation.     See  Prerogative,  Uses. 


By  what  acts  a  power  to  revoke  uses  shall  be  extinct 
and  defeated,  and  by  what  not,  S37.  a.  215,  337* 
865.  b. 

Where  a  power  of  revocation  may  be  apportionedi 
and  where  not,  337.  a. 

Ricbel  [Judge.] 

Attempt  to  create  a  perpetuity,  377.  b. 

Right     See  Corporation,  Releases. 

The  signification  and  extent  of  the  word  (right), 

158.  b.  365.  a.  345.  a.  b. 
The  several  kinds  of  right,  366.  a.  345.  b. 
Common  right,  what,  and  how  taken,  143.  a. 
Where  the  law  ni^re  respecteth  a  leas  estate  by 

right,  than  a  greater  by  wrong,  43.  b. 
A  right  cannot  die,  379.  b. 
The  several  natures  of  writs  of  right,  158.  b. 
W^here  in  such  writ  the  demandant  ought  to  allege 

seisin  within  time  of  limitation ;  tectu  in  case  of 

the  king,  394.  a.  b. 
The  several  times  of  limitation  in  a  writ  of  right, 

114.  b.  115.  a. 
By  what  means  a  future  right  may  be  barred,  and 

by  what  not,  365.  a.  b.  ^ 

Where  a  recontinuance  of  a  right  of  possession  out 

of  the  hands  of  him  that  hath  the  absolute  right 

shall  draw  with  it  the  mere  right  to  the  land,  and 

where  not,  366.  a.  378.  b.  379.  a.  383.  b. 
Where  in  a  writ  of  right  the  mere  right  shall  be 

preferred  before  the  right  of  possession,  379.  a.  b. 

383.  b.  384.  a. 
Where  a  writ  of  right  lieth  for  a  rent,  160.  a. 
What  bhail  be  said  a  sufficient  seisin  to  maintain  a 

writ  of  right,  and  what  not,  3io.  b.  381.  a.  per 

tot.  pag.  393.  a. 
Where  judgment  final  shall  be  given  hi  such  writ, 

albeit  the  grand  assise  give  not  their  verdict  upon 

the  mere  right,  395.  b. 
The  form   of  the  judgment  in  a  writ  of  right, 

ibid. 
Within  what  time  claim  ought  to  be  made  for  the 

avoidance  of  such  judgment,  354.  363.  a. 

Riot.    See  Forcible  Entry. 

How  many  persons  may  make  one,  357.  a. 


O   COKE'S 
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Robbery.    See  Appeal. 

The  acceptation  and  derivadon  of  the  word,  388.  a. ; 

Ruscaria. 
The  meaning  of  mscaria,  5.  a. 

Saliva. 

What  tttlimi  u,  4.  b. 

What  shall  pass  m  a  grant  by  that  name,  Und, 

Scire  facias.    See  StaX.  JF,  9.  c.  ^5-    : 
32  H.  8.  c.  5. 

Such  writ  whence  so  called,  and  where  it  lieth, 

390.  b. 
A  release  of  actions,  a  good  bar  in  a  scire /iicuif, 

390.  b.  391.8.  . 

Where  and  upon  what  judgment  the  tenant  having 

a  warranty,  and  a  recovery  bemg  had  against  him. 

shall  have  a  scire /acios  upon  assets  descended 

after,  and  where  not,  366.  a. 
Where  in  such  writ  the  tenant  shall  recover  the  land 

lost,  and  where  the  assets  descended,  366.  a. 


Scutagium.    See  Escuage. 

The  meanmg  of  the  word,  68.  b.  75*  *• 

Seals.    See  Protection. 

The  antiquity  of  sealing  charters,  7.  a. 

When  sealing  with  arms  began,  ibid. 

Inheritances  passing  under  the  great  seal  of  England, 

shall  be  descendible  according  to  the  common  law 

of  England,  9.  a. 

Seisin.  See  Bastard,  Conditions,  Curtesy, 
Dower,  Possession,  Stat.  33  H.  8.  c.  3. 
Yillenage. 

The  signification  of  the  word,  153.  a. 
The  several  sorts  of  seisins,  39.  a. 
Where  a  seisin  of  parcel  shall  be  a  sufficient  seisin 
in  law  to  have  an  assise  fijr  the  whole,  153.  a. 

315.  a. 

What  shall  be  said  a  sufficient  seism  of  a  rent  to 
have  an  assise,  and  what  not,  159.  b.  160.  a. 
314.  b.  315.  a. 

Where  seisin  of  a  rent  by  the  lord  before  his  feoff- 
ment of  the  manor,  shall  not  enable  him  to  bring 
an  assise  after  entry  for    a  condition  broken, 

303.  b.  ,   ,1  u     • 

To  what  purposes  the  seisin  of  a  rent  shall  be  a 

seisin  of  the  reversion,  and  to  what  not,  16-  *• . 
Where  seisin  of  a  rent  by  the   hands  of  one  join- 

teuant  shall  be  good  for  all,  315.  a. 
Where  the  seisin  of  homage  or  fealty  shall  be  a  aeisin 

of  all  other  services,  6§.  a. 

Selda> 
The  signification  otidda,  4.  b.     . 

Selio  terra. 
What  it  means,  5.  b. 

Sequatur  sub  suo  Periculo. 

Whence  so  called,  101.  b. 
Where  the  writ  lieth,  ibid. 

Seijeaiiiy, 
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Serjeanty. 

Tbe  description  of  tenure  hy  grand  serjeanty,  and 

why  ao  ciJled,  105.  b. 
1H0W  it  differeth  £n>m  eacoage,   105.  b.   106.  a. 

andbi 
Hie  ipedal  properties  of  this  service,  105.  b. 
Tbe  holding  by  what  offices  shall  be  said  grand 

serjeantT,  100.  a. 
Where  tenure  by  oomage  shall  be  grand  serjeanty, 

and  wliere  not,  107.  a. 
Hie  relief  of  a  tenant  by  grand  serjeanty,  106.  b. 
Where  snch  tenant  may  take  a  deputy,  and  where 

not,  107.  a. 
Teonre  tasmtre  homaiem  ad  guerram  ufra  4  Moriir, 

gnnd  serjeanty,  Ubid. 
Whit  persons  are  capable  to  perform  this  service  in 

pmon,  and  what  not,  107.  b.  p«r  tot.  pag. 
The  mcidents  and  fruits  of  this  service,  loiB.  a. 
Tenure  by  petit  serjeanty  described,  108.  a. 
Such  tenure  bat  socage,  ibid, 

Senrices.  See  Appendant,  Apportion- 
ment, Extingujsmnent,  Fealty,  Grants, 
Homage,  .  Knight's  Service,  Rents, 
Seidn,  Tenure. 
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lyftfidt  etqwftuplex,  65.  a. 
What  said  to  be  foreign  service^  68.  b.  6g,  b.  74.  b. 
Where  a  corporal  service  may  be  performed  by 
deputy,  and  where  not,  70.  a.  b.  8s-  a*  107.  a.  b. 
What  oorporal^aervices  may  become  seek,  and  what 
.  not,  151.  a. 


Shaw. 


What  shaw  is,  4.  b. 


Sheriff.  See  Elegit,  Execution,  Stat.  W,2. 

c.  19. 

The  etymology  of  the  word,  109.  b.  168.  a. 
Whence  called  viscount,  168.  a. 
His  office  and  duty,  Ufid. 

The  antiquity  of  this  office,  and  bow  callqd  ancientljt 
168.  a. 

Shire. 

Hie  derivation  of  the  word,  50.  a.  168.  a. 

From  what  antiquity  tliis  kingdom  divided  into 

shires,  168.  a. 
Couoty,  whence  so  called,  50.  a. 

Simony.    See  Stat.  31  El,  c.  6. 

How  odious  in  law,  17.  b.  8^  a.  344.  b. 
Disables  the  clerk  for  ever,  lao.  a. 

Socage.    See  Escuage,  Guardian,  Relief, 
Stat.  Marl.  c.  17.  4  and  5  Anna. 

The  etymology  of  the  word,  86.  a.  b. 

Tenure  in  socage  described,  85.  b. 

How  sDch  tenants  were  anciently  called,  86.  a. 

What  tenure  which  is  not  knights  service  shall  be 

sud  a  tenure  m  socage,  and  what  not,  86.  a. 

87.  a.' 
What  things  incident  of  common  rij^t  to  snch 

tenure,  91:  fc  * 
What  person  mav  be  capable  of  a  guardianship  in 

aooi^  and  what  not,  88.  b. 


Where  a  guardian  in  socage  shall  have  a  ward  by 

cause  of  ward,  88.  b. 
Where  the  next  chosen  of  part  of  the  mother  shall 

be  guardian  in  socage  before  the  next  of  part  of 

the  father,  et  i  conveno,  39.  a.  88.  a. 
Where  two  are  in  equal  degree  of  affinity  to  the 

heir,  which  shall  be  guardian  in  socage,  88.  a. 
Where  he  shall.be  ffuardian,  to  whom  there  may  be 

any  possibility  of  descent,  88.  b. 
The  difference  between  the  common  and  civil  law 

in  that  point,  88.  b. 
Where  such  guardian  cannot  forfeit  or  dispose  of 

his  interest,  88.  b.  89.  a. 
Where  he  shall  not  present  to  the  benefice  of  tbe 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  shall  have  an  account  against 

guardian  in  socage,  89.  a. 
For  what  thmgs  he  shall  be  accountable,  88.  a. 

89.  b. 
What  allowances  he  ought  to  have  upon  his  account, 

89.  a. 
Where  upon  such  account  no  capiat  lieth  agamst  the 

guardian,  ibid. 
Where  a  stranger  shall  be  charged  as  guardian  in 

socage,  89.  b. 
Where  the  guardian  occupying  after  the  heir  ac- 
complish his  age  of  fourteen,  shall  be  charged  in 

an  account  as  bailiff,  90.  a. 

Sokemans  and  SohnannL 
The  meanbg  of  the  words,  5.  b.  86.  a. 

Solintis  et  SoUnum  Terra. 
What  they  are,  5.  a. 

Stadium  Terra. 

The  signification  thereof,  5.  b. 

Stagnum. 
Quid,  and  what  passes  by  it,  5.  a. 

Stanlaw. 

The  etymology  of  the  word,  4.  b. 

Statutes. 

Concerning  Statutes  in  General.      See 
Prerogative,  Prescription. 

Rules  observable  in  the  construction  of  statutes, 

381.  a.  b. 
The  preamble  a  good  mean  to  find  the  meaning  of 

a  statute,  70.  a. 
The  equity  of  a  statute,  what,  34.  b. 
Where  cas^  within  the  same  mischief  shall  be  taken 

within  the  same  remedy  of  a  statute,  76.  a.  77.  b. 

990.  b.  365.  b. 
Where  a  penal  statute  shall  be  taken  bv  equi^,  and 

where  not,  46.  b.  154.  a.  936.  a.  a6o.  b.  54.  b. 
What  shall  be  said  a  statute  or  act  of  parliament, 

where  the  king  only  is  mentioned,  and  where  not, 

98.  a.  b. 
Where  th^  statute  law  and  common  law  meet,  which 

shall  be  preferred,  49.  a. 
Where  a  statute  shall  be  extended  by  equity  to 

other  persons  than  arc  naiped  therein,  290.  a. 

h  3  Where 
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Where  a  statute  speaking  of  a  rereniotf  sbidl  eztcad 

to  a  remainder,  et  i  conoeno,  a8o.  b.  356.  a. 
Where  a  statute  shail  extend  bj  equity  to  othcar 

actions  than  are  mentioned,  ^  b.  365.  b. 
Where  a  statute  shall  extend  by  construetion  to 

another  manner  of  title  or  oonveyanoe  than  is 

mentioned,  396.  a.  365.  b^ 
Where  the  g^ierality  of  the  words  of  a  statute  shall 

he  restrauied  by  equity,  and  construction  made 

against  the  letter,  973.  a.  b.  390.  a.  360.  a.  365.  b. 

366.  a.  381.  b. 
Where  the  recital  of  a  statute  in  other  words  shall 

be  good,  and  where  not,  98.  b. 
Shall  never  be  construed  to  prejudice  an  innocent 

person,  360.  a. 
What  is  one,  what  not,  is  to  be  determined  by  the 

judges,  98.  b. 
Is  roost  nBturalfy  expounded  by  some  other  part  of 

itself,  383.  b. 

Magna  Charia^  Edit.  Anno  g  Regis  H.  3- 

The  divers  appellations  in  law  of  this  statute,  81.  a. 
The  several  times  it  hath  been  confirmed,  81.  a. 
"Ho  other  but  a  confirmation  of  the  common  law, 

81. a.  ii5.b. 
Judgment  or  statute  ag^unst  this   charter,   void, 

81.  a. 
Why  said  to  be  made  so  H.  3,  when  la  truth  it  was 

9  H.  3.  43.  a. 
Hagna  C/iorta,  c.  9,  of  relie6,  36.  a.  83.  b.  106.  a. 
-^— — —  c.  4,  of  waste,  53.  b. 

■  c.  7,  of  quarantines,  3a.  b. 

— — — —  c,  1 1 ,  of  common  pleas,  71.  b. 

c.  ao,  of  castlcguard,  70.  a. 

_— .^_  c,  39,  of  wager  of  law.    Who  sud 

to  be  haUwttt  within  this  statute,  168.  b. 

c.  33,  of  alienation  of  pait  of  the 


tenancy,  43.  a. 

— — —  c,  36,  of  mortmain,  a.  b. 


MertoHy  EdU.  so  Regis  H.  3* 

M«rton,  c.  i,  of  dower,  33.  b. 

— »*—  c.  3,  of  redisseisin,  154.  a.  and  b. 

— —  c.  5,  of  usunr  against  an  infimt,  346.  b, 

■  c.  9,  of  wards,  '76.  a.  80.  a.  81 .  a. 
— —  c.  8,  of  limitation,  114.  b.  115.  a. 

Marlbridge^  Edit.  52  Regis  H.  3. 

KarVbnigty  c,  17,  of  wards,  what  shall  be  said 
kffixma  dtoM  within  this  statute  for  the  heir  to 
have  an  account  against  the  guardian  in  socage, 
89.  a. 

— —  c.  33,  of  replevins,  145.  b. 

■  c.  uiL  whidi  giveth  a  writ  of  entry  in 
the  post,  338.  b.  339.  a. 

Wesim.  1.  Edit.  Anno  3  Regis  E.  1. 

Westm.  t,  c.  13,  of  rapes,  133.  b. 

■  c,  31,  of  waste  by  guardians,  53.  a. 
c.  36,  of  extortion,  368.  b. 

' c.  36,  of  ayde  jntrjik  marier  et  fairt  fiu 

chkcakr,  i6s.  b. 
"  c.  38,  of  limiitation»  1 14.  a.  1 15.  a. 

■■   ■       r.  40,  ofcooBlrrplca  of  voucher,  a^i  b. 
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GlocesteTf  Edit.  Anno  6  iZqp.  E.  1. 

GlocaSer^  c.  1,  of  damages^  369*  !>•  S^o^a* 

»  c  3,  of  coUateral  warranty,  and  the  ex* 
position  of  the  several  parts  of  this  itatuta,  3^ 
a.  b.  366.  a.  36i«  a.  and  b.  30a.  a.  and  b.  389. 
a.  and  b. 

c.  5,  of  waste,  53.  b.  54«  b.  too.  k  •47.  b. 


356.  b. 


c  6,  of  mofidneaSot  given  to  the  hcfars 
of  several  degrees  firom  the  common  ancestor, 
164.  a. 

c.  1 1,  of  resceit  of  tenant  Ibr  years,  lee. 


and  its  espoaition,  and  to  what  persons  it  •»> 
tendeth,  401  a.    V%4t  Stat,  ai  H.  8.  c.  1$. 

De  RdigiosiSf  Edit.  Anno  7  Regis  E.  1. 
2)el2f2^cop.  i,of  aiortnain,a.b»  , 

Acton  Bumelly  Edit.  Anno  \\  E.  i. 
Acton  But,  cap,  1,  of  recognisance,  389.  b. 

West.  a.  Anno  13  Reg.  E.  u 

Wcttm.  3,  cap,  1 .  De  dam  comtttumaitfrus,  and  what 
alienations  are  restrained  by  this  statute,  and 
what  not,  18.  h.  19.  a.  34.  a.  333.  b.  334.  a.  36a.  a. 
337.  b. 

The  occasion  of  making  this  statute,  and  the  cooik 
mendation  of  the  makers  thereof,  19.  a.  393.  b. 

WeOm.  3,  cap,  3,  of  ciu  in  vitd,  and  the  resceit  of 
femes,  380.  a.  353.  b.  353.  a.  355.  a.  b.  356.  a. 

cop.  4,  which  ^veth  a  qiid  ei  drfoneat,  and 

the  exposition  of  it,  and  to  what  -penaos  and 
aaions  it  extendeth,  331.  b.  3(4.  b.  355.  a.  and  b. 
36^.  a. 

cap.  5,  of  futre  impedit  and  darrdm  prc- 


itntmaU,  344.  b. 

tap.  9;  of  forejudger  of  meanes,  and  to  what 


persons  this  statute  extendeth,  and  to  what  not, 

100.  a.  b. 
—  tap,  la,  of  auditors  and  acoonnf,   89.  a. 

395.  a. 

cap.  13,  of  appeals,  139.  b.  389.  a. 

cap.  18,  of  elegit  and  executioiis,  and  how 

the   sheritf  ought  to  demean  himself  therein. 

989.  b. 

cap.  ^1 ,  o(  cemnit,  154.  a. 

— -  cap,  33,  of  waste  by  ji^enants  and  tenanta 

in  common,  300.  b. 

cap.  34,  of  a  writ  of  entry  in  rnanaiWi  cot^. 


64.  h. 

■         cap,  36,  of  double  damages  in  a  redisseisin, 
154.  a. 

ci9».  35,  of  ravishment  of  ward,  136^  b. 

'         cap,  fjd,  ofiurors,  158.  a. 

cap>  46»  w  execoticfn  by  iemjmeim  aAer 


the  year,  391.  a. 

De Mercatoriiusy  Edit.  Anno  13  Reg.  E.  I. 

De  Mereataribui,  cap.  i,  of  recognisance,  and  the 

exposition  of  the  parts  of  this  statute,  dSO.  b. 

390.  a. 
Aumo  18  JS.  I,  fttia  eiapiorci  termnm,  43.  K  98.  b. 

143- a. 
Anna  aft  £  i,  artic,  super  chart,  cap.  9,  of  jurora, 

153.  a. 

StaL 
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Stat  Edit.  Tempore  Regis  E.  3. 

Jhno  1  £  3.  cop,  13,  of  alienations  without  licence, 

43  b- 
ibw  95  £  3.  cogy.  19,  of  protections,  quia  indehU*, 

131*1»> 
Aam  31  £.  3.  cop.  1 1  ^  of  administrators,  133.  b. 

isao34  JSL  3.  cap.  15,  of  alienotions.  without  licence, 

43- h. 
Amo  34  E.  3.  cap.  16,  of  nondaim,  969.  a. 
Jmw  36  £.  3.  cap.  15,  of  counts  not  abating  for 

vaot  of  form,  304.  b.    Vide  title  Pleadings. 
Aim  38  £.  3.  cap,  4,  of  obligations  in  the  third  per- 

m  made  Toid,  and  to  what  bonds  construed  to 

eitend,  and  to  what  not,  999.  b.  930.  a. 

Stat  Edit.  Temp.  Regis  R.  s. 

ino  1  R.  9.  ct^.  g,  of  feoffments  for  maintenance, 

3%.a. 
Jbmo  9  12.  9.  cap,  10,  of  assises  in  eonfinio  comOatui, 

154. «. 
Aamg  R.  a. cap,  9,of  TiUeins,  194.  b.  195.  a. 
Ano  19  K  9.  cap.  9,  of  phidng  officers  of  justice, 

I34.**. 
Ant  16  K  9.  cap.  5,  of  prcmiititre,  130.  a. 

Stat  Edit.  Temp.  Regis  H.  4. 

Atmo  I  fl.  4.  cap.  6,  concerning  grants  by  the  king, 
anil  what  persons  are  restrained  by  tlus  act»  and 
whatnot,  133.8. 

iaa0  s  If.  4.  oip.  7,  of  nonsuits,  139.  b. 

ims  4  H.  4.  cap.  17,  of  age  to  enter  into  religion, 

157. «. 

Stat  EdU.  Temp.  Regis  H.  5. 

Ano  9  H^  5.  cap,  3,  of  juron,  and  how  expounded 
by  equity,  373.  a.  b. 

Stat.  Edit.  Temp.  Regis  H,  6. 

Akm  8  H.  6.  cap,  9,  of  forcible  entry,  957.  b. 

Stat.  EdU.  Temp.  Regis  H.  7. 

Amu  4  H.  7.  cap.  17,  of  the  wardsliip  of  the  heir  of 

eettwf  we  ute,  84.  b. 
Am»  4  H.  7«  ci^*  94,  of  fines,  a69.  a.  396.  a. 

379.  a.  b. 
.Amoii  H.  7.  cap.  90,  of  discontinuance  of  women's 

joiotures,  and  what  shall  be  said  an  alienation  of 

the  wife  within  the  statute,  and  what  not,  396,  b. 

365.b.  366.a.38i.a. 
ims  19  H,  7.  cap.  15,  of  uses,  91.  a.  11 7.  a. 

Stat.  Edit.  Temp.  Regis  H.  8. 

iaaa  7  H.  8.  cap.  4»  of  aTOwriei  by  recoverors, 
104.  b. 

Ahm»  91  JL  6.  cap,  '4,  of  sale  of  lands  by  executors, 
113.  a. 

Auo  91  H.  8.  cap.  15.  of  falsifying  recoveries  by 
lessees  lor  yean»  and  of  avowries  by  tlio  reco- 
verors, 46.  a.  104.  b. 

Amo  91  H.  8.  rap.  )9»  of  avowries,  and  the  exposi- 
tion of  several  parts  of  the  statutes,  968.  b. 
^19.  a. 

Amu^Z  H.  d.  cap.  3,  of  attaints,  994.  a. 


8T 


Anno  93  H.'8.  cap.  6*  of  giving  the  special  matter  In 
evidence  by  an  officer  aathorixed  by  the  commis* 
sion  of  Bewers,  9i  3.  a. 

Anna  93  if.  8.  cop.  9,  of  recognisance  and  statute- 
staple,  and  the  exposition  of  the  parts  of  this 
statute,  989.  b.  990.  a.  Vide  Stat.  39  H.  8. 
cap.  5. 

Anno  96  H.  8.  cap.  13,  of  forfeiture  of  lands  for 
treason,  379.  b.  399.  b. 

Auno  97  H.  8.  cap.  10,  of  uses,  187.  b.  937.  a.  979.  a. 
987.  a. 

Anna  97  H.  8.  cop.  eod.  of  women's  joiutures,  and 
what  shall  be  said  a  good  jointure  with  this 
statute,  and  what  not,  36.  b.  per  tat.  pag.  Vide 
tit.  Dower. 

Anno  98  H.  8.  cap.  15,  of  trial  before  Commissioners, 
for  piracy,  robbery,  kc»  upon  the  sea,  39i>  a. 

Anno  39  H.  8.  c.  i,  and  34  H.  8.  c.  5,  of  wills  and 
wardships,  and  the  exposition  of  the  several 
parts  of  these  statutes,  70.  a.  78.  a.  per  tot.  pag.  b. 
111.  b.  per  tot.  pag. 

Anno  39  If.  8.  c.  9,  of  limitations,  and  what  actions 
and  services  shall  be  said  withm  the  statute,  and 
whatnot,  115.  a. 

Anno  39  H.  8.  c.  5,  of  extents  and  executions,  and 
the  exposition  of  the  several  parts  of  this  statute, 
998.  b. 

Anno  39  H.  8.  e.  7,  of  tithes,  and  the  remedy  for 
them,  159.  a. 

What  shall  be  said  a  prctcnsed  right  or  title  withb 
this  statule,  and  what  not,  369.  a. 

What  persons  may  buy  or  sell  a  pretensed  right 
or  title  within  this  statute,  and  what  not, 
3^.  a.  b. 

Of  what  estate  such  pretensed  right  may  be,  ibid. 

By  what  way  or  means  such  person  may  gain 
such  'preteused  right  or  title,  and  by  what  not, 
3<^.b. 

^1111039  H.  8.  c.  98,  of  leases  by  tenants  hi  tail» 
husband  and  wife,  and  spiritual  corporations,  and 
what  things  requisite  to  the  perfection  of  such 
leases,  and  what  not,  44.  a.  and  b.  333.  a. 

Anno  39  H.  8.  c.  eod.  of  discontinuance  of  the  wife's 
estate  by  the  husband,  and  the  exposition  of  the 
several  clauses  in  this  branch  of  the  statute, 
396.  n.per  tot.  pag. 

Anno  39  H.  8.  c.  31,  of  recoveries  suffered  by  te- 
nants for  life,  369.  a.     Vide  Stat.  14  EHm.  c.  8. 

Anno  39  Jfif.  8.  c.  39,  of  partition  bet  ween  jointcnants 
and  tenants  in  common,  and  the  exposition  of 
the  parts  of  this  statute,  i69<  a.  173.  a.  b.  187.  iL 

Anm  39  H,  8.  r.  33,  of  descents  whicb  take  away 
entries,  and  the  exposition  of  the  several  parts 
of  this  statute,  938.  a.  965.  a.  Vide  tit.  Entry 
Cungeable. 

Anno  39  H.  8.  c.  34,  of  conditions,  and  the  exposi- 
tion of  the  several  parts  of  this  statute,  and  what 
person  shall  take  advantage  of  the  condition  with- 
in this  statute,  and  what  not,  915.  a.  b. 

Anno  39  U.  8.  c.  36.  of  fines,  379.  b.  Vide  Stat. 
4  H.  7.  c.  94. 

Anno  39  H.  8.  r.  37,  of  remedy  for  the  arrearages 
of  rents,  and  the  exposition  of  all  the  parts  of 
this  statute,  169.  a.  and  b.  per  tot.  pag.  351.  b. 

^iino39  H.  8.  c.  38,  of  marriages,  935.  a. 

Anno  39  H.  8.  c.  46,  and  33  H.  8.  c.  91 ,  OHicemiDg 
the  erection  of  the  court  of  wards,  77.  a. 

Anno  34  H.  8.  c,  5,  of  wills  and  wards.     Vide  Stat. 

39  H  8.  c-i. 
^no  34  IL  8.  r.  90«  of  recoveries  against  tcnaht  In 

h  4  t^il. 
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tail,  the  retention  or  remainder  m  the  king,  and 
the  cxpoMtioo  of  tbe  levcnd  parts  of  tfak  ftatntr^ 
335.  a.  37«.  b.  a73- a. 
Anno  35  H.  8.  c.  9,  of  trial  of  treaton  fnmmittrd 
out  of  the  reaim^  361.  b. 

Stat.  Edit.  Temp.  Regu  E.  6. 

Amw  3  £.  6.  c.  6,  of  remedies  lor  sobtractioo  of 
pnedial  f  Itbes,  159.  a. 

Anno  a  £.  6.  c.  8,  ooocerning  tbe  6ndiiig  of  offices, 
and  tbe  several  benrfils  arising  bj  tbe  same  sta- 
tute, 77.  b.  pcrM.  pag,  045.  a. 

Anno  3  4^  4  £.  6.  c.  4,  of  pieading  a  eoiutat  or 
tiMpeztmitf  of  the  kiof;*s  letters  patents,  335.  b. 
ru/cSut.  i3Etis.tr.  6. 

Stat.  Edit,  Temp,  Regina  Eliz. 

Anno  13  EUs,  c.  6,  of  pleaduig  a  conttat  or  nupexi- 

mas  of  tbe  king's  letters  patents,  335.  b.     Fufe 

Stat.  3  ^  4  £.  6.  c.  4. 
Anno  13  £<ts.  c.  10,  of  leases  by  ecclesiastical  cor- 
porations, and  the  exposition  of  the  parts  of  ttiis 

statute,  and   why   made,  44.  a.  and  b.    Vide 

Stat.  33  H,  8.  e.  38. 
Anno  13  EUm,  c.  i5,azoiast  fraudulent  conveyances, 

^c.  and  how  it  shall  be  extended  by  equity,  76.  a. 

390.  b. 
Anno  14  £/ts.  c.  8,  of  feigned  recoveries  soffered  by 

tenant  for  life,  380.  b.  356.  a.  363.  a. 
Anno  18  EtiM,  e,  10,  of  leases  by  spiritual  persons, 

44.  a.  and  b.     Vide  Stat.  33  H.  8.  c.  38.  and 

X3£/tt.r.  10. 
Anno  13  Elii,  c.  4,  of  fraudulent  conveyances,  ^c. 

and  who  shall  be   said  a  purchaser  within  this 

statute,  and  who  not,  3.  h.  390.  b. 
Anno  37  EHs.  c.  6,  of  jurors,  373.  b. 
Anno  31  £tis.  c.  6,  of  simony,  and  the  exposition  of 

it,  130.  a. 

Stat.  Edit»  Temp,  Regit  Jacohi. 

Anno  1  Jac,  e,  3,  of  estates  made  to  the  king  by 
bishops,  44.  a.  Vide  Stat.  13  Elix.  c.  10.  and 
i8£/ti.c.  10. 

Anne  7  Joe.  e,  5,  of  giving  a  specuil  matter  in  evi- 
dence by  the  king^  officers,  383.  a.  Vide  Stat. 
33  H.  8.  c.  5. 

Statute-Merchant  and  Staple.  See  Exe« 
cution,  Stat.  Acton  BumeU,  Stat.  De 
Mercatoribus,  Stat.  32  H,  8.  c,  5. 

Siethe  or  Stede. 
Wliatitis,4.  b. 

Steward.    See  Courts. 

The  etymology    and    signification  of  the  word 

(seneschal),  61.  a.  b. 
The  office  and  duty  of  a  steward  of  a  manor,  61.  b. 
11ie  retauierof  a  steward  of  a  conn,  good  without 

deed,  ibid. 
In  what  courts  the  steward  is  judge,  and  m  what 

iiuti  58.  a. 


Smnmoiis  and  Sevennoe.     &r  Detinue. 


Stowe. 


What  it  is,  4-  b. 


whatand  wbcace  derived,  ifiS.  h. 
The  seveiml  kinds  of  sanuMOS,  and  by  what  pefsoos 

itou^t  to  be  made,  ibid. 
Severance  what,  and  the  divers  softs  of  sevcnooe, 
139.  b. 

Smrrender.    See  Copyhold,  Waste. 

The  descHption  of  a  surrender,  337.  b. 

The  several  kinds  of  soirecders,  338.  a. 

Where  and  how  a  future  interest  any  be  sorren- 

dered,  338.  a. 
Where  and  of  what  things   a   surrender  shall  be 

good  without  deed,  and  where  and  of  what  not, 

338.  a. 
Where  the  acceptance  of  a  void  estate  shall  be  a 

surrender,  318.  b. 
Where  the  feoffment  of  a  particular  tenant  to  him 

in  the  reevrsion  or  remainder  shall  amount  to  a 

surrender,  43.  a.  353.  a. 
Where  tenant  for  life  and  he  in  the  reversion  join 

in  a  feoffment  by  parol,  this  shall  be  a  snnender 

of  the  tenant,  and  the  feoffment  of  hinv  in  the 

reversion,  303.  b. 
Where  tenant  for  life  makes  a  lease  for  his  own 

life  to  his  lessor,  the  remainder  to  his  lessor  and 

a  stranger  in  fee,  this  shall  be  a  surrender  for  one 

mo«ety,  and  forfeiture  for  the  other,  3^.  a. 
Where  and  to  what  respects  a  particular  estate  after 

surrender  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  338.  a.  b. 
Where  a  surrender  to  one  jointenant  shall  enure  to 

both,  193.  a.  314.  a. 
Where  a  surrender  upon  condition  shall  be  good, 

'3 1 8.  b. 
Where  a  freehold  and  inheritance  may  be  conveyed 

by  surrender  in  court,  59.  b.' 

Suspense.  See  Curtesy,  Discent,  Extin- 
guishmenty  Grants,  Knight  Senrice, 
Warranty. 

Tlie  signification   and    derivation    of    the    word, 

313- *• 
Where  a  seigniory  or  rent*service  may  be  suspended 

in  part,  and  in  etse  for  part,  and  where  not, 

148.  b. 
To  what  purposes  a  seigniory  suspended  in  part  of 

the  estate  shall  be  said  to  continue,  and  to  what 

not,  314.  a. 
Where  a  thing  in   suspense  in  the  ancestor  shall 

take  effect  by  disoent  in  his  heirs,  315;.  a.  b. 
Where  the  debtor  makes  the  debtee  his  executor, 

the  debt  is  in  suspense,  364.  b. 
Where  by  the  intermarriage  of  a  feme  executrix 

with  the  debtor,  the  debt  shall  be  in  suspense, 

ibid. 

Tail.  See  Attornment,  Conditions,  De- 
.  vise,  Discontinuance,  Entry  Congeable, 
Heirs,  Leases,  Prcemunire^  Quid  Juris 
Clamatf  Recoveries,  Stat  4  H.  7.  c,  14. 
3a  H. 8.C.  28.  3a  H,  8. c.  36.  34  H. 8. 
c.  20.  26  H.  8.  c.  23.  Warranty. 

The  etymology  and  derivation  of  the  word  (tail^) 
18.  b.  33.  a. 

The 
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Tbe  difisiofi  of  estates  tail,  19.  b. 

The  deaoripiion  of  %  tetiant  in  general  tail,  19.  b. 
The  description  of  a  tenant  in  special  tail,  ao.  b. 
Whst  things  may  be  intailed,  and  what  not,  19.  b. 

Mu  a.  399.  b. 
Where  an  estate  tail  vmj  be  created  witboat  the 

word  (heirs),  so.  b. 
Where  it  may  be  created  witboat  the  word  (body), 

sab. 
Where  withoat  the  word  (engendered),  so.  b. 
What  thmgs  incident  to  an  estate  tail,  SS4.  a. 
Where  by  a  gift  in'  tail  a  reversion  is  settled  in  the 
donor,  ss.  a.  b. 

Where  the  will  of  the  donor  in  estates  tul  shall  be 
obsenred,  and  where  not,  so.  b.  si.  a.  S4.  b. 

Where  a  man  shall  inherit  performam  dmd,  who  is 
Dot  issue  of  the  body  of  the  donee,  so.  b.  s6.  b. 
990.  a. 

the  tenare  between  sach  donor  and  donee,  and 
where  the  tenant  shall  hold  as  his  donor  holds 
over,  and  wbere  not,  S3,  a. 

A  gift  to  a  man  and  a  woman  not  married,  or 
where  one  or  both  are  severally  married,  and 
to  the  hein  of  their  bodies,  a  good  tail,  so.  b. 
95.  b. 

Wboe  a  man  may  convey  an  estate  to  himself  in 
tail,  9S.  b. 

A  gilt  to  a  woman  and  two  men,  and  the  heirs  of 
their  bodies,  how  it  shall  enure,  S5.  b.  184.  a. 

Apft  to  two  husbands  and  their  wives,  and  the 
hairs  of  their  bodies,  how  it  shall  enure,  35.  b. 

A  eift  to  one  and  his  heirs,  to  have  tu  him  and 
the  h^irs  of  his  body,  8f  e  converao,  what  estate, 
91.  a. 

A  gift  to  a  roan  and  the  heir  of  his  body,  et  uni 
ktrtdi  iptiuk  httredit,  a  good  tail,  ss.  a. 

Where  the  ifisne  male  inheritable  per  Jormam  dani, 
ought  to  convey  himself  by  males,  and  the  fe- 
male by  females,  S5.  a.  377.  a. 

Where  upon  a  gift  the  husband  shall  take  in  special 
tail,  and  the  wife  nothing,  or  but  for  life,  5f  e  con- 
tra, and  where  construction  shall  be  made  accord- 
ing to  the  inclination  of  the  word  (heirs),  s6.  ai 
vert€L*pag. 

A  gift  to  the  husband  and  wife,  and  the  heirs  of  the 
body  of  the  survivor,  what  estate,  and  when  said 
to  vest,  s6.  a. 

A  gift  to  a  man  and  his  hpirs  of  the  body  of  such 
a  feme  a  good  tail,  and  they  shall  be  intended  to 
be  gotten  by  the  donee,  s6.  b. 

A  gift  to  a  man  and  the  heirs  of  the  body  of  his  fa- 
ther, a  good  tail ;  sfcus  of  a  gift  to  him  and  the 
hein  of  his  body,  ^c.  s6.  b.  S7.  a. 

A  gift  to  a  man  and  his  heirs  males  or  females,  a  fee 
simple ;  kcum  of  a  devise,  S7.  a. 

A  gift  to  one  and  the  heirs  males  of  his  body  with 
condition  to  revert  if  he  die  without  heics  females 
of  bis  body,  a  void  condition,  164.  a. 

A  gift  to  a  man  to  have  to  him  and  the  heirs 

•  msles  of  his  body,  and  to  him  and  the  heirs  fe- 
males of  hia  body,  how  it  shall  be  construed^ 
377.  a. 

Where  and  what  leases  by  tenant  in  tail  shall  bind 
his  issue  at  this  day,  and  wbere  and  what  not, 
44.*.b. 

Where  a  chai|^  in  fee  by  tenant  in  tail  upon  the 
Imd,  sball  bind  his  iisue,  and  wliere  not,  343.  b. 

What  actions  in  the  realty  tenant  in  tail  may  have, 
and  what  not,  3S6.  b. 

What  act  or  conveyance  was  a  bar  to  an  estate- 


tail  at  the  common  law,  and  what  at  this  day. 

Where  an  estate  tail  may  be  barred  at  this  day, 
notwithstanding  a  reversion  or  remainder  in  the 
king,  and  where  not,  37s.  b.  373.  a.  375.  a. 

A  recovery  in  a  writ  of  right  or  cessooit,  no  bar, 

373- a- 
A  release  by  tenant  in  tul,  no  bar  to  his  issue  of  a 

warranty  intailed,  attaint,  or  writ  of  error,  so.  a. 
393-  b.  393-  <^- 

Tail  after  Possibility  of  Issue  Extioct. 

The  description  of  a  tenant  in  tail  after  possibility, 
and  why  so  caljed,  S7.  b.  s8.  a. 

The  privileges  which  such  tenant  hath  above  those 
of  a  lessee  for  life,  S7.  b.  s8.  b.  316.  a. 

The  qualities  of  his  estate  agreeing  with  those  of  a 
lessee  for  life,  s8.  a. 

Where  his  assignee  shall  not  have  those  privileges, 
s8.  a.  316.  a. 

By  what  means  such  estate  may  be  created  and  al- 
tered, and  by  what  not,  s8.  a. 

What  persons  may  be  tenants  after  possibility ,*aiMl 
wliat  not,  s8.  b. 

Taini  and  Tainland. 
What  they  are,  5.  b.  86.  a. 

Tallage. 

What  persons  are  freed  by  law  from  tallage,  31.  a. 
T6.  a. 

Tenant. 

Description  of  the  word,  1. 

Tenant  at  Will,  and  Sufferance.  See 
Emblement,  Release,  Stat*  6  AnruiFy 
c.iB. 

The  description  of  a  tenant  at  will,  55.  a. 

What  shall  he  said  a  determination  or  ooontermand 

of  the  will  of  the  lessor,  and  what  not,  55.  b. 

67.  b. 
*  What  shall  be  said  a  determination  in  law  of  the 

will  of  the  lessee,  and  what  not,  and  why,  55.  b. 

67.  •. 
What  profit  such  lessee  shall  have  which  comes  by 

his  own  inanurance  after  the  will  determined, 

and  what  not,  66'  b.  6^*  b* 
Where  he  shall  have  the  com,  and  where  not,  and 

^hy,  65.  ••  b- 
The  remedy  which  he  hath  to  come  by  the  com  or 
other   goods  after  the  will  determined,  66'  *• 

66.  a. 

Where  a  tenant  at  will  shall  be  punished  for  waste, 

and  where  not,  67*  *• 
Cannot  determine  his  will  before  or  after  the  day 

of  payment,  66*  b. 
What  remedy  the  lessor  hath  for  a  rent  reserved 

upon  a  lease  at  will,  67*  bt 
The  difference  between  a  tenant  at  will  by  the 

common  law,  and  by  the  custom,  6s.  b.  6^  a. 

93.  b. 
Who  properly  said  to  be  a  tenant  at  sufferanoet 

67.  b.  S71.  a. 

Where 
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.Wbcn  the  ftennor  contiuaing  b  potmrnkn  after  hu 
estate  ended,  ihell  be  a  tenant  at  sufierance,  er  a 
diMdaor,  at  tke  dectioD  of  his  leaaois  67*  h. 

The  dUFefCDoe  hatween  a  tenant  at  will  and  at  iiif* 
feiaoee,  tMd. 

Wheie  a  ^rdian  in  duralry  holding  over  his 
estate,  sluill  be  an  abator,  ^71.  a. 

Tenants  in  Common.  See  Accompt, 
Grants  y  Jointenants,  Partition,  Stat. 
IVest.  a.  c.  23.  38  JFf.  8.  c.  3a.  4  and 
5  Annay  Quare  Impedity  Waste. 

Tenancy  in  common  describedt  and  whence  so 
called,  188.  b.      . 

IVhere  a  ^h  to  two  in  thdr  politick  capacities,  or  to 
one  in  his  politick  and  another  in  his  natural 
capacity,  sluul  enure  to  them  in  common,  189.  b. 
I90«a. 

Where  a  lAan  may  be  tenant  in  common  with  him- 
self, and  where  with  himself  and  another,  igo.  a. 

193*  b. 
Where  a  verdict  finds  that  a  man  hath  duoi  porta 

maneru  m  tra  divUas,  this  shall  not  be  Intended 

in  common ;  seciu  where  it  is  dividendai,  190.  b. 
Where  tenants  in  common  may  be  by  prescription, 

195.8.  b. 
Where  and  in  what  actions  tenanti  in  common  shall 

join,  and  where  and  in  what  they  ought  to  sever, 

195<  b.  196.  a.  197.  a.  b.  198.  a.  b. 
Where  in  an  action  by  two  tenants  in  common,  the 

release  of  one  to  the  defendant  shall  go  in  benefit 

to  his  companion,  197.  b. 
Where  a  jomt  action  between  tenants  in  common 

shall  survive,  and  where  not,  198.  a. 
Where  tenants  in  common  may  make  partition,  and 

what  partition  between  them  shall  be  good,  and 

whatnot,  190.  b. 
Where  tenants  in  common  may  be  of  chattels, 

198.  a.  b.  199.  a. 
Where  and  what  actions  one  tenant  in  common  may 

have  against  his  companion,  and  where  and  what 

not,  199.  b.  300.  a.  uid  b. 

Tender  and  Refusal.  See  Avowry,  Con- 
dition, Homage,  Marriage,  Mortgage. 

Hie  dgnification  of  the  word  (tender),  ai  1.  a. 

Where  upon  tender  of  money,  &c.  a  refusal  by  the 
party  shall  be  a  perpetual  bar  to  him  for  the 
same  money,  and  where  not,  207.  a.  per  tot.  pag, 
S09.  a.  b. 

Where  a  tender  and  refusal  without  unccrt  pri$i 
shall  be  a  good  plea  in  debt  upon  an  obligation, 
and  where  not,  907.  a. 

Where  a  tender  of  money  in  bags  without  showing 
or  telUng  shall  be  sufficient,  908.  a. 

Where  a  tender  and  refusal  shall  give  a  third  per- 
son a  title  of  entry  or  forfeiture,  and  where  not, 

909.  a. 

Where  no  place  is  expressed  in  the  condition  fbr 

payment  of  money  or  performance  of  other  acts^ 

V   whiere  tender  and  performance  ought  to  be  made, 

910.  a.  b.  911.  a.  b.  9l9.  a. 

Tenellare  or  TaneUare. 
The  signMcation  of  the  words,  5.  a. 


Tenure.  See  Resenratiooi  Stat.  MagnA 
CharUh  cap.  «3,  and  for  each  Tenure 
see  its  proper  Title.  *  ^ 

The  several  acceptations  m  law  of  the  wevd  (tannre),* 

i.a. 
By  a  grant  of  all  tenements  what  shdl  pass,  ^  a. 
.     19.  b.  154.  a. 

Where  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  statute  of  quia  empt.  temarum, 

and  where  not,  43.  a. 
The  division  of  tenures,  95.  a. 
The  tenure  between  the  donor  and  donee  in  tail 

since  the  statnteof  Watm.  9,  and  how  construed, 

93.  a.  143.  a. 
What  said  to  be  a  tenure  in  capiu,  and  whence  so 

called,  108.  a. 
Where  a  tenure  may  be  of  the  kmg  as  of  his  person, 

and  no  tenure  in  capite,  108.  a. 
Tenure  by  oomage,  what,  106.  b. 
Tenure  to  be  vantrariui  regis  dmec  tuus  Jverii  pari 

aolearum  yrretH  4d.  69.  b. 
Tenure  to  be  a  hangman,  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king, 

65.  a. 
Cannot   be  Immediately  of  several  lords,  83.  a. 

150.  b. 
Cannot  be  of  one  lord  by  doing  service  to  another, 

83.  a.  150.  b. 

Testament.    See  Devise,  Executors. 

The  etymology  of  the  word,  399.  b. 
Testomentum,  quid  et  quohtpiex,  1 1 1 .  a. 
The  favourable  exposition  of  testaments,  11 9.  a. 
Where  land  shall  pass  by  wiUs  nuncupative,  and 

where  not,  iti.  a. 
Where  a  warranty  may  be  created  by  a  will,  and 

where  not,  368.  a. 
At  what  age  an  infimt  may  make  a  will,  and  at 

what  not,  89.  b. 

Testimonies.    See  Challenge,  Evidence, 

Juror. 

What  person  capable  to  be  a  witness,  and  what  not, 

6.  a.  b. 
Where  the  witnesses  shall  be  jouied  to  the  inquest 

for  the  trial  of  a  deed,  6.  b. 
In  what  cases  a  woman  admitted  to  be  a  witness, 

and  in  what  not,  6.  b.  95.  a. 
Where  the  party  to  the  usurious  contract  shall  not 

be  a  witness  in  an  information  against  an  osiurer. 

Tillage. 

Thacommendation  of  agriculture,  and  how  respected 

in  law,  85.  b. 
How  husbandmen  anciently  were  called,  5.  b. 
The  inconveniences  whic»  come  to  the  common* 

wealth  by  converting  tillage  into  pasture,  85.  b. 

Time.  ;S^  Condition,  Day,  Stat.  MertoHy 
c.  8.  West.  1.  c.  38,  3a  H.  8.  c.  2. 
1  Jac.  1. 

What  said  to  be  time  of  limitation,  and  tlie  seTcral 
sorts  of  it  to  several  purposes,  1 14.  b.  1 15.  a. 

The  time  of  limitation  in  act'ions  anciently,  and  at 
this  day,  115.  a. 

What 
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Wkit«ld  10  butane oC 

ii6.t. 
Hjfbere,  and  to  what  pnpoMs  the  kw  kith  Knuted 
,    a  jmr  wad  a  daj  to  be  a  kgal  and  eonwmAeat 
«  time,  354.  b. 
BfetUMr  of  a  lerrant  genefiUj,  for  what  tuae  k 

ihtU  be  OBitraed,'  4s.  b. 
Whtt  time  sufficient  to  gain  a  name  bj  leputation, 

smI  what  noty  3.  b. 

■ 

Tithes.    See  Stat  3d  H.  8.  c.  7. 
3  £•  6.  c.  6. 

How  tfaey  became  temporal  Inberitanoes,  and  the 
■  serenl  remedies  lor  them  at  this  day  in  the  tem- 
poral oourtSy  159.  a. 

Title.    See  Right. 

The  dcfirafion  and  description  of  a  title,  345.  b. 
The  senerality  of  the  «oni,  and  how  ererj  right  is 

a  title,  bot  not  e  awitra,  345.  b.  347.  h. 
Where  by  the  release  of  a  right,  a  litle  is  leieasedf 

tk  i  emmrwQ,  345.  b. 


Town. 


Whatitis,  115. 


Traverse.    See  Issue,  Office,  PI 
Stat.  3  E.  6.  c.  S. 

Where  a  traTerse  shall  be  admitted  on  a  traverse, 

and  where  not,  382.  b. 
Trarerae  of  the  place,  how  to  be,  i^. 

Treason.  See  Accessory,  Attainder, 
Escheat,  Felony,  Stat.  s6  ff.  8.  c.  13. 
35/^.8.  C.2. 

Where  the  party  arraii(ned  for  treason  stands  mnte, 
he  shall  have  jadgment  by  attainder  as  if  he  were 
convicted,  391.  a. 

Ao  mtent  to  mnrder  the  qoeen,  treason,  133.  b. 

Trespass.     See  Continual  Claim,  Release, 
Stat*  6  i^mur,  e.  15. 

TnmgirtAf,  quid  €t  nude,  57.  a. 

Trespess,  fi««ere  consannitNeiim  et  hdntiim  eepit,  by 

whom  it  lies,  and  agamst  whom,  and  agamst  whom 

not,  34.  a.  ^ 

Where  it  Keth  by  the  copyholder  against  his  lord, 

60.  b.  61. a. 
Where  the  abbot  and  monk  shall  have  trespass  for 

beating  the  monk,  13a.  b. 
Where  \be  lessor  shall  have  trespass  against  his  lessee 

at  will,  or  hiis  assignee  before  entry,  57.  a. 
lio-accessories  in  trespass,  57.  a. 

THal.  See  Baron,  Bastardy,  Challenge, 
Demurrer,  Juror,  Nobility,  Plenarty, 
Record,  Stat'  35  H.  8.  c.  3,     Venire^ 


Trid,  find  e(  fastupfer,  124.  b.  125.  a. 
^  antiqoity  of  trial  by  twelve  men,  155.  b. 
How  the  law  deiigbteth  in  the  number  of  twelve, 
155- a. 


Tfida  othtrwiM  thab  by  a  joiy  pf  Iwibs  «M^  74.  li 
In  trials  £rom  what  place  the  jory  onght  m  oooM^and 

from  what  b0C  iS6-  «•  b^ 
Where  vpon  iisae  of  heir  or  not  heir,  trial  shd  be 

where  the  birth  is  allegid,  and  not  wharS  the 

famd  lieth,  et  i  emuerw,  125.  b. 
Upon  issue  qmd  rcr  mm  cmcemt,  &c.  trial  shall  hb 

where  the  land  lieth,  and  not  wheas  the  Istlers 

patent  bear  date,  Hid. 
When  the  matter  eztendeth  into  a  place  at  rmwnuii 

law,  and  a  phwe  within  a  franchise,  where  it  ahaB 

be  tried,  tKd. 
Where  one  defendant  pleads  to  the  writ,  and  Hhs 

other  to  the  action,  which  shall  he  triad  int. 


Where  the  plea  of  one  defendant  bdng  to  part,  and 
the  plea  of  the  other  to-  the  whole,  that  which 
goeth  to  the  whole  shall  be  tried  fint,  aad  where 
not,  isfiab. 

Where  a  matter  alleged  oat  of  the  rcafan  may 
receive  trial,  and  how,  261.  a.  b. 

Where  the  original  act  is  done  within  the  Kalm,  and 

Eart  ovt  of  the  realm,  apon  which  issue  is  taken, 
ow  this  shall  be  tried,  and  whence  the  jury  a^iall 

come,  161.  b. 
How  murder  done  in  a  foreign  conntiy  may  be  tried 

and  punished  here,  74.  a.  161.  a. 
Where  one  dies  within  the  realm  upon  a  wauad  givett 
>    out  of  the  realm,  how  it  shall  be  tried,  74.  b. 
Li  what  cases  a  certificate  ihall  amount  to  a  trial, 

74.  a. 
How,  and  by  whom  the  reasonableness  of  a  thing 

shall  be  tried,  56.  b.  59.  b.  62.  a. 
Where  a  nobleman  being  arraigocd  shall  be  tried  b^ 

hu  peers,  136.  b.  204.  a. 
Of  things  done  beyond  sea,  how  to  be,  261. 


Tnaite. 


What  tawite  is,  4.k 


Vaccaria* 

The  signification  of  it,  5.  h. 

Valuation.     See  Dewey,  Livery,  Prioier 
Seisin,  Marriage. 

The  estate,  revenue,  and  valuation  of  a  duke,  eari, 

baron,  fy:,  6^»  a.  83*  b. 
The  revenue  and  valuation  of  a  knight,  68. h.  ^.^ 
The  livelihood  and  valuation  of  a  yeoman,  69.  a. 

Venire.    See  TriaL 

Venire  Inspidendom 
The  form  of  snch  writ,  and  where  at  lieth,  8.  hr 

Verdict.    See  Attaint,  Issue,  Trial. 

The  significatioa  and  dcrivatiQii  ef  the  WQsd,  as8.  S. 
The  sevstol  kfaida  of   veidieti,  Aft6.  K  aa^k  b. 

228.  a. 
The  form  of  a  general  vcrdfot,  asfi.  h» ' 
When  a  bar,  278.  h. 
Where  a  sf^scial  verdict  in«y  befeand  upMiariiyil 

peinfininvs,  926.  h. 

A  verdict 
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A  ^rdkt  finding  »  matter  inoertainlyi  not  good, 

997.  a. 
Where  a  verdict  finds  part  of  the  issue,  and  nothing 

for  the  residue,  it  shall  be  insufficient  for  the 

whole ;  jenu  where  it  finds  more  than  the  issue, 

997.  a. 
Where  an  estoppel  or  a  warranty  may  be  found  by 

verdict,  997.  a. 
Where  the  jury  may  vary  from  their  verdict,  and 

where  not,  997.  b. 
l¥here  a  verdict  found  against  the  letter  of  the  issue 

shall  be  good,  and  where  not,  1 14.  b. 
Where  the  delivery  of  a  letter,  or  other  writing  of 
.    evidence  to  the  jury  after  their  departure  fit>m 

the  bar,  shall  avoid  the  verdict,  and  where  not, 

997.  b. 
•Where  the  jury  may  give  a  privy  verdict,  and  where 

not,  9i2*j,  b. 
A  jury  sworn  and  charged  in  case  of  life  and  mem- 
ber cannot  be  discharged  before  verdict,  ibid. 
In  what  actions  and  upon  what  issues  a  special 

verdict  may  be  given,  997.  a  b. 
Where  a  general  verdict  in  a  matter  in  law  shall  be 

good,  998.  a. 

Veshira  Terra. 

What  passes  by  it,  4.  b. 

Village.     See  City,  Custom,  Manor, 

Trial. 

The  description  of  village,  and  whence  fco  called, 

115.  b. 
Where  the  village  or  town  shall  be  said  in  law 

to  cOnimue,  notwithstanding  the  decay  of  the 

houses,  115.  b. 
The  number  of  towns  in  England  and  Wala,  1 16.  a. 
Every  village  a  borough,  but  not  ^  converw,  1 15.  b. 
Where  md  till  vUU  is  pleaded,  whence  the  jury  shall 

come,  195.  b. 

Vlllenage  and  Villein.  See  Continual 
Claim,  Freehold,  Manumission,  Pre- 
scription. 

The  etymology  of  the  word,  1 16.  a. 

The  description  of  a  tenure  in  villenage,  1 16.  a. 

How  villeins  were  anciently  called,  116.  a. 

How  villenage  first  began,  116.  b. 

Where  a  fireeman  may  hold  in  villeiiage,  116.  a.  b. 

Ii7.br 
The  divers  kinds  of  villeins,  117.  b.  190.  a.  b. 
What  inheritances,  or  other  thuigs.  of  a  villein,  hb 

lord  shall  have,  and  what  not,  117.  a. 
Where  a  lessee  at  will  or  for  years,  fy:,  shall  have  the 

perquisite  of  his  villem  in  fee,  ibid,  1 94.  a.  b. 
In  what  right  a  bishop,  ^c.  shall  be  said  seised  of  the 

perquisite  of  liis  villein,  11 7.,  a.  194.  b. 
V^ere  by  the  entry  of  the  lord  upon  his  villein 

tenant  in  tail,  his  issue  shall  be  barred  for  ever, 

117.  a. 
Where  an  alienation,  escheat,  or  disoent  of  the  lands 
.    of  a  villdn,  shall  bar  the  title  of  his  lord,  before 

entry,  118.  a.  b.. 
Where  a  dinebin  to  the  villein  shall  prejudice  the 

lord  of  his  entry,  and  where  not,  1 1 8.  b. 
'What  shall  be  said  a  sufficient  daim  or  seisure  by 

the  lord,  to  vest  in  him  the  property  of  his 


idUein's  goods,  and  what  not,  118.  b.  145.  b. 

983.  a. 
Where  laches  of  entry  or  seisure  shall  not  prejudice 

the  king  of  the  hmds  or  goods  of  his  villein,  118.  a. 

119.  b. 
Where  the  lord  may  justify  his  entry  into  hmd,  to 

make  claim  to  a  reversion,  or  other  profit  of  his 

villein,  119.  a.  b. 
What  shall  be  said  a  sufikient  claim  by  the  lord,  to 

vest  in  him  the  ad  vow  son  of  his  villein,  and  what 

not,  119.  b.  190.  a. 
Villein  regardant  described,  and  whence  so  called, 

190.  b. 
Who  said  to  be  a  villein  in  gross,  I90.  b. 
How  a  man  ought  to  prescribe  in  a  villein  regardant, 

and  how  in  a  villein  in  grass,  191.  a. 
What  confession  in  a  court  of  record  shall  make  the 

party  a  villein,  and  what  not,  199.  b. 
Where  the  father  is  a  villein,  and  the  mother  free, 

et  i  contra,  how  their  issues  sliall  be  reputed  in 

law,  193.  a. 
A  bastard  no  villein,  unless  by  his  own  confession, 

193.  a. 
Where  and  what  actions  a  villein  or  niefe  shall  main- 
tain against  their  lord,  and  where  and  wliat  not, 

193.  b.  194.  a.  196.  b. 
In  what  cases  the  villein  shall  be  privileged  against 

the  seisure  of  his  lord,  albei^  he  is  not  iufran- 

chised,  1 36.  a.  b.  1 37.  b. 
Where  an  action  lieth  by  the  lord  again&t  the 

husband  for  marrying  his  niefe,  and  where  not, 

136.  a.  b. 
Where  and  what  charges  of  the  villein  upon  his 

land  are  voidable  by  the  lord  after  entry,  and 

where  and  what  not,  184.  b. . 
Where  and  by  what  means  the  lord  may  be  dis- 
seised or  dispossessed  of  his  villein,  and  by  what 

not,  306.  b.  307.  a. 
Where  the  disseisee  may  seise  his  rillein  regardant 

before  re-continuance  of  the  manor,  to  which,  ^c. 

and  where  not,  307.  a. 

Virgata  Terra. 
What  it  is,  5.  a.  69.  a. 

Visitor. 

What  power  he  has,  96.  a. 
Who  he  is,  345. 

Void  and  Voidable,  341.  Ik 

Voucher.  See  Bastard,  Recovery  in  Value^ 
Stat.  fV*  2.  c,  40.    Warranty. 

The   etymology  and    signification  of   the  'wdrd, 

101.  b. 
The  several  sorts  of  vouchers,  109.  a. 
The  several  process  against  the  vouchee,  and  upon 

what  default   after  process  judgment  shall  be 

given  against  the  tenant,   and  upon  what  not, 

101.  b.  393.  a. 
Where  upon  judgment  given  agamst  the  tenant,  lie 

shall  have  judgment  over,  against  the  vouchee, 
^    and' wher^  not,  101.  b.  393.  a. 
Where  the  tenant  after  he  hath  been  impleaded, 

and  judgment  given,   shall   have    a  mtrrantiti 

charUi,  or  vouch  again,  and  where  <not,  103.  a. 

Where  the  warranty  descends  upon  the  heir  at 

common 
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^minon  law,  md  tbe  land  to  a  special  heir,  the 

tenant  may  vouch  both,  370.  a.  b. 
Wheie  the  special  heir  shaU  join  with  the  heir  at 

common  law  to  deraign  a  warranty  paramoimty 

and  to  whom  the  recompense  inyalue  shall  enure, 

376.  h. 
Yfhen  and  how  a  man  or  his  assignee  may  vooch, 

by  reason  of  a  warranty  annexed  to  a  release  or 

conSrmation  where  nothing  passed,  385.  a.  b. 
"Where  a  man  may  Tooch  bjmself  by  reason  of  a 

wananty,  390.  a.  384.  b. 
Where  the   wife   being  feceived  shall  vouch  her 

husband  et  ^  conveno  the  husband  himself  and 

hb   wife,  albeit  the  warranty  be  in  suspense, 

390a. 
Where  and  how  an  infant  m  ventre  as  nwre  may  be 

▼ooched,  3go.  a. 
Where  the  feoffee  may  vouch  as  of  lai\ds  discharged 

of  a  rent  charge  or  seek ;  secus  as  of  lands  dis<* 

charged  of  a  rent  service,  388.  b.  380.  a. 
Where  a  purchaser  shall  vouch  as  heir,  384.  b. 

Uses.    See  Inteotions,  Revocations,  Stat. 
4  H.  7.  c.  17.  19  i/.  7.  c.  15.  37  H,  8. 

c.  10. 

The  definition  of  an  use,  979.  h. 

The   several  ways  whereby   uses  may  be  raised, 

tt7i.  b. 
Where  there  may  be  two  uses  m  eae  of  the  same 

land  at  the  same  time,  and  where  not,  971.  b. 

97a.  a. 
What  persons  may  be  seised  to  the  use  of  others, 

and  what  only  to  their  own  use,  19.  b. 
What  shall  be  said  a  sufficient  consideration  of  blood 

to  raise  an  use,  and  what  not,  193.  a.  937*  a. 
Where  uses  shall  ensue   the  nature  of  the  land, 

93.  a. 
'Where  by  the  same  conveyance  an  old  use  u  re- 

Toked,  a  new  may  be  created,  937.  a. 
Where  a  feofiment  is  made  to  the  use  of  a  last  will, 

or  of  such  persons  as  shall  be  named  in  a  last 

will,  in  whom  the  use  may  be  said  to  repose  in 

tbe  interim,  11 1.  b.  1 19.  a.  971.  a.  b. 
What  is  a  sufficient  consideration  to  raise  an  use, 

970.  a. 
An  nnliroited  use,  when  it  remains  in  the  feoffise, 

979.  a. 
Gives  cotuy  jue  use  neither  jut  in  re  nor  jus  ad  rem, 

979.  h. 
Ceatuy  que  ute  hath  no  remedy  but  in  a  court  of 

equity,  979.  b. 

Usurpation.    See  Quare  Impedit,  Presen- 
tation. 

■ 

The  several  acceptations  of  the  word,  and  how  it 
difiercth  from  a  disseisin,  intrusion,  Sfc,  977.  a.  b. 
Of  an  adf  owson,  how  it  operates,  409.  a. 

Wager  of  Lair. 

Wager  of  law,  what,"  and  the  manner  of  it,  and 

wkence  so  adled,  994.  b.  995.  a. 
Where  it  lieth,  and  in  whet  actions,  and  where  and 

in  what  not,  179.  b.  995.  a.  per  to(.  pa|:. 
Where  the  husband  and  wife  shall  wage  thdr  law 

for   the    debt  of  the  wife   before   coverture, 

J  79.  b. 


WA 

What  persons  may  wage  tbeic  km,  and  what  not,' 

179.  b.  995.  a. 
Where  a  man  shall  wage  his  law  of  another  man's 

deed,  and  where  not,  995.  a. 

Wales. 

The  etymoloe^  of  the  word,  175.  b. 
The  principuity  of  Walet  holden  anciently  of  the 
crown  of  En^nd,  97.  a. 

War.  See  Entry  Congeable,  Presentation. 

What  shall  be  the  time  of  peace,  and  what  the  time. 

of  war,  and  how  it  shall  be  tried,  949>  a.  b. 
The  ancient  manner  of  serving  the  king  in  hia  war, 

71.  a. 
Natives  more  serviceable  for  the  war  than  strangers, 

69.  a. 
Rules  and  observations  in  art  military,  71.  a. 

Wardship.  See  Guardian,  Marriage,  Re- 
lief, Stat.  4  H.  7.  c.  17.  3a  H.  8.  «•  !•  • 

Where  the  heir  of  disseisee  shall  be  in  ward  before 
recontinuance  of  his  estate,  76.  b.  970.  a. 

Where  the  heir  shall  be  in  ward,  all>eit  lus  ances- 
tor died  not  seised,  nor  without  the  homage  of 
the  lord,  76.  a. 

Where  by  the  determination  of  tbe  estate  or  tenure 
of  the  heir,  the  wardship  shall  cease,  76.  a.  b., 
948.  a. 

Where  the  heir  being  remitted,  or  recovers  in  a 
Jvrmedon  or  non  compm  mentit,  j(c.  shall  be  in 
ward,  76.  b. 

Where  the  lord  shall  have  a  double  wardship  for 
the  same  land,  76.  b. 

Where  the  heir  of  tenant  in  tail  shall  be  in  ward 
notwithstanding  a  discontinuance,  and  to  whon^ 
76.  b.  77.  a.  78.  a. 

Where  the  king  by  reason  of  wardship,  shall  have 
the  custody  of  lands  holden  of  other  lords,  and 
inheritances  which  lie  not  in  tenure,  and  wher«y 
not,  77.  a. 

Where  the  heir  at  this  day  shall  be  in  ward,  not- 
withstanding a  conveyance  over  by  his  fiithei  in 
his  life,  and  where  not,  78.  a.  per  tot.  pag. 

Where  the  heir  shall  be  in  ward  upon  a  couveyanoe^ 
by  his  ancestor,  for  the  advancement  of  his  wife 
or  children,  or  payment  of  his  debts,  and  where 
not,  78.  a.  per  tot,  pag. 

Where  a  conveyance  by  the  grandfather  to  the  son 
shall  cause  wardship,  and  where  not,  78.  a. 

Where  the  son  shall  be  in  ward,  albeit  nothmg  de- 
scend, 78.  b. 

Where  the  lord  shall  have  the  wardship  of  the  land, 
notwithstanding  the  marriage  of  the  heir  in  tho- 
life  of  his  ancestor,  75.  a.  79.  a. 

Where  a  man  hath  a  double  title  to  wardship,  one 
as  £ither,  and  the  other  as  guardian  in  chivah-y^ 
or  socage,  in  which  he  shall  be  said  to  be  in, 
84*  b.  88.  b* 

Where  the  heir  of  a  tenant  in  socage  shall  be  in 
ward,  176.  a. 

Where  wardship  may  be  granted  without  deed, 
and  where  not,  85.  a.  per  tot,  pag. 


Wardwit. 


What  it  is,  83.  a. 


Warranty 


(cawrt) 
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W«rf«iily.    Ssf  AiiHi,  Diicmitiitimnce, 
.  Estoppel,  Rebutter,  Recorery  in  Yalae, 
Release,  Scire  FaciaSyStaX.  GUmceti.c.  3* 
11  if.  7.  c.  ao-    Voucher. 
The  descriptioo  of  %  wamnt^,  365.  a. 
The  lerenl  kinds  of  warranties,  363.  a.  364.  b. 
To  what  thing*  a  wanranty  may  extend  or  be  an- 
.  ne^ed,  aiid  to  what  nott   101.  h.  966.  a.  b. 

389.  »•  u  ^ 

Upon  what  oonveyances  a  warranty  may  be  created, 

and  npon  what  not,  371.  a.  b.  s86.  a. 
What  words  are  leqaisite  to  the  creation  of  a  war- 
ranty in  deed,  383.  b.  384.  a. 
Where  the  word  (hein)  is  requisite  to  the  creation 

of  a  warranty  of  inheritance,  and  where  not,  47.  a. 

378.  a.  383.  b.  384.  b.  385.  b. 
Where  no  person  is  mentioned  in  the  claase  of 
'  warranty,  to  whom  it  shall  be  intended,  383.  b. 
What  words  shall  amount  to  a  warranty  in  law  of  a 

freehold  or  chattel,  and  to  what  estate  a  warranty 

in  bw  is  said  to  be  annexed,  and  to  what  not, 

384.  a.  b. 
Where  the  word  (dedS)  implied  a  warranty  of  m- 

beritaDoe  at  common  law,  and  where  only  for 

the  life  of  the  donor,  384.  a. 
When  it  iball  not  bar  the  kmg,  19.  b. 
Where  a  warranty  express  shall  not  take  away  a 

WBirant^  in  law,  384.  a. 
The  description  of  a  warranty  which  commences  by. 

^^ttf^i^T>,  and  why  so  called,  366.  b. 
Where  a  warranty,  albeit  the  disseisin  be  mediate 

or  to  another  person,  ihall  be  said  to  oomroenoe 

by  diiieisui,  and  shall  not  bar  tlie  heir,  366.  b. 

367.  a. 

Where  a  warranty  annexed  to  a  feoffment  many 
yean  after  the  dissasin  shall  be  said  to  com- 
mence by  disieisin,and  where  not,  367.  a.  369.  b. 
871.  a. 

Where  a  warranty  npon  a  feoffment  to  barreton 
or  extortionen,  wliereby  the  tenant  wares  the 
possession,  shall  be  said  to  oommenoe  by  disseisin, 

368.  a.  3^*  h. 

Where  a  third  person  shall  take  adrantage  of  a 
warranty  commenced  by  disseisin  to  another, 

A  wanranty  commendng  by  Intmsion,  abatement, 

4c.  no  bar,  367.  a. 
Where  a  warranty  annexed  to  a  feoffment  de  facto 

shall  bind  the  parties,  and  be  good  against  all 

but  him  that  right  hath,  367.  a.  b. 
The  description  of  a  lineal  warranty,  and  why  so 

called,  370.  a.  371.  a.  375.  a. 
Where  a  warranty  lineaDy  descending  shall  be  col- 

btenl,  370.  b.  371.  a.  374.  b.  376.  a.  379.  b. 
Where  a  warranty  collalcndly  descending  shall  be 

lineal,  370.  a.  371.  b. 
^IVHere  the  same  warranty  shall  be  collateral  in  re- 
spect of  some  penons,  and  lineal  in  respect  of 

others,  371.  b.  37ft.  a.  373.  b. 
Where  a  warranty  shall  be  lineal  to  the  heir,  albdt 

he  conveyeth  not  his  descent  .from  him  that  made 

the  warranty,  371. «,  b. 
Where  a  ttneal  warranty  shall   be  a  bar  to  a  fee 

simple,  hot  not  to  an  estate  tail  without  assets, 
•  374.  ft.  b.  ^3.  b. 
Where  baron  and  feme  tenants  in  special  tail  dis- 

oondnoe,  the  warranty  of  ^ther  shall  be  lineal  to 

the  issue  and  no  bar,  373.  a. 


Where  and  why  a  ooila»Bral  warranty  riiall  be  a  bar 
to  an  estate-tail,  and  the  rererskm  of  the  donor, 

373- «.  874-  b.  .  ,  ^    _* 

Where  a  wamnty  shall  bar  A  Intare  right,  305.  a* 

388.  b. 

Where  a  warranty  descending  in  one  right,  shall 
bar  the  heir  claiming  In  another;  secHi  of  an 
estoppel,  365.  b. 

Where  a  oollateial  warranty  shall  not  bar  a  right  by 
snccesAon,  37a  a.  b. 

No  bar  to  a  title  of  entry,  379.  b.  389.  a. 

Where  a  warranty  descending  upon  an  infant  or  feme 
ooTort  shall  be  a  bar,  and  where  not,  380.  a.  b. 

Where  the  wananty  of  tenant  by  the  curtesy  shall 
be  a  bar  to  the  issue  at  this  day,  and  wliere  not, 
and  what  remedy  the  heir  or  his  issue  hath  against 
tlie  alienee,  379.  b.  365.  a.  b.  366.  a.  381.  a.  b. 

389.  a.  b.  383.  a.  b. 

Where  the  warranty  of  the  husband,  being  not  tenant 
by  the  curtesy,  shall  be  a  bar  to  the  issue  of  the 
wife,  and'wheraiiot,366.  a. 

Where  the  warranty  of  tenant  in  dower  was  a  bar  at 
the  oommou  law,  and  how  restrained  at  this  day, 
3^  b.  374.  b.  380.  a.  381.  a. 

Where  the  king  shall  be  barred  of  a  right  of  possibi- 
lity of  reverter  by  the  collateral  warranty  of  a  sub- 
ject, and  where  not,  19.  b.  370.  b. 

Where  a  warranty  descending  upon  the  wife  shall 
hinder  her  disagreement  to  an  estate  made  during 
the  coverture,  388.  b. 

Where  a  coUateral  warranty  descending  upon  the 
issue  in  tail  before  the  discent  of  the  right  shall 
be  a  bar  to  him,  and  where  not,  388.  a.  b. 

Where  a  warranty  shall  bar.  albdt  the  estate  was 
nut  put  to  right  at  the  time  of  the  warranty 
made,  and  where  not,  388.  b.  389.  a. 

A  collateral  warranty  is  no  bar  in  a  writ  of  dower, 
or  CttUM  fnatrmoniipridoctUif  389.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  males, 
the  remainder  to  him  and  his  heirs  females,  dis- 
oontinnes  with  wanranty,  sudi  warranty  is  lineal 
to  both,  and  shall  bar  neither,  377.  a. 

Where  after  a  discontinuance,  a  warranty  descend- 
ins  upon  two  daughters,  where  only  one  b  inherit- 
aUe  to  the  estate,  shall  be  a  bar  to  the  daughter 
inheritable  for  the  whole,  373.  b. 

Where  tenant  in  tail  dies  haying  two  daughten, 
and  one  enters  and  makes  a  feoffment  with  war- 
ranty, this  shall  bar  the  other  sister,  as  to  her 
part,  but  not  as  to  the  part  of  the  feoffor,  373.  b. 

374. ». 
Where  a  warranty  shall  descend  only  to  the  heir  at 

the  common  law,  376.  a.  386.  a.  b.  387.  a. 
Where  two  brothen  being  by  divers  venters,  the 

eldest  releases  with  warranty  to  the  disseisor  of 

the  uncle,  and  dies  without  issue,  after  the  death 

of  the  unde,  the  entry  of  the  younger  is  congeable, 

notwithstanding  the  warranty,  387.  a. 
Where  the  fiither  upon  a  mediate  descent  shall  not 

be  bound,  or  take  advantage  of  a  warranty  made 

by  or  to  the  son,  11.  b.  ift.  a. 
Where  the'  heir  shall  be  bound  to  a  warranty  to 

which  his  ancestor  never  was,  and  where  not, 

385.  b.  38O.  a. 
Where  the  special  hehr  shall  join  with  the  heir  at 

the  common  law  to  deraign  a  warranty  paramount,^ 

and  how  the  recompense  In  value  snail  enure, 

ibid. 
Where  by  warranting  the  land,  all  rents,  tfc.  sus- 
pended 


/COMMENTARY   UPON   LITTLETaH, 

pended  or  diac)ia(]ged  at  the  time,  are  also  war- 
noted,  and  where  not  366.  b.  388.  b.  989.  a. 
Where  notwithstanding  knds  espeeially  birand  t« 

wanioty,  the  peraon  alio  of  the  feoffor  shall  be 

bound,  109.  b. 
Where  the  condition  of  an  obligation  is  to  defend 

the  lands  of  the  oblisee*  by  an  ouster  of  a  stranfer» 

the  condition  is  broken ;  tteui  of  a  coodiljoii  to 

warrant  the  lands,  ifc  384.  a. 
Where  a  warranty  may  be  defesled  in  part,  and 

stand  good  for  other  part,  3^.  b.  393.  a. 
Where  a  warranty  made  bjr  an  infant  and  one  of 

foU  age  shall  be  void  against  the  infant,  and 

good  ibr  the   whole  against  him  of  full  age, 

3^.b. 
Wherr  a  lease  for  life  is  nude  apon  condition  to 

hate  fee,  with  a  warranty  informd  pntdic^  by  the 

iacreaser  of  the  estate,  the  warranty  shall  in- 

cresse ;  secia  of  a  lease  for  years  npon  such  con- 
dition, 378.  a. 
A  leiae  for  years,  the  remainder  in  let  with  warruity 

nfarmd  prwdiet',  such  warranty  void  to  both, 

378.  b. 
AUase  to  two,  the  remainder  to  him  that  first  dies 

with  a  warranty  tn  formd  pnuUct\  by  the  death 

of  one,  his  heir  shall  have  the  warranty,  378.  b. 
Where  Imds  by  purchase  shall  be  liable  to  ezecotion 

in  Yalue*  in  case  of  warranty  by  descent,  and 

where  not,  10a.  a. 
Where  upon  a  warranty  for  life  tiie  recoveiy  in 

Tslue  shall  be  in  fee,  and  where  but  for  life, 

383-  b.  387-  «• 
Where  nn  assignee  shall  take  adTantage  of  a 

warranty  in  law,  and  where  not,  and  where  by 

way  of  Toacber,  and  where  only  by  rebutter, 

'98i.«.b. 
Where  a  warranty  in  Uw  and  assets  shall  be  a  good 

bar  in  a  femedon,  384.  b. 
What  person  shall  take  advantage  of  a  warranty  in 

deed,  as  asaigpee  by  way  of  voucher,  and  what 

not,  384.  b.  385.  a.  b.  390.  a. 
Where  an  assignee  of  part  of  the  land  or  estate 

•hali  voQch  as  assignee,  and  where  not,  and  by 

what  means    he  may  take    advantage  of  the 

warranty,  385.  a.  / 

Where  a  g^  in  tail  is  made  with  warranty  to  the 

donee,  his  heirs  and  assigns,  who  makes  a  feoff- 

mrnt  and  dies  witliout  issue,  the  feoffee  shall  not 

vouch  or  rebut ;  secus  of  such  a  gift  before  the 

statute  dt  dam»,  4c.  385.  a. 
Where  a  warranty  may  be  raised  upon  a  release  or 

eoofirmation  where  nothiqg  passes,  and  where 

the  party  shall  take  advantage  of  such  warranty 

by  way  of  voucher*  and  where  not,  371.  b* 

385.  a.  b.  337.  a. 
Where  a  warranty  shall  not  amend  or  enlarge  an 

estate.  385.  b. 
Where  the  estate  beins  avoided  before  or  after  the 

warranty  descended,   the   warrantv  annexed  is 

defeated  also,  ^,  a.  367.  b.  388.  b.  389*  % 

and  b. 
Where  by  a  re-feoffment  of  the  feoffor,  a  warranty 

tothe  fenffee,  hu  hein,  and  assigns,  is  defeated  ; 

tfcwf  of  a  feoffment  to  the  feoffor*  and  hit  wife, 

380.  b.  390.  a. 
Where  sodi  feoffee  enfeofls  one  of  his  feoffon,*the 

warren^  continues,  390.  a. 
^  Where  a  feaae  for  life  or  gift  in  tail  to  the  feoffor 

shall  be  a  suspension  of  the  warranty  during  the 

estates,  390.  a. 
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Where  a  suspended  wannntyaM ^ 

upon  tlie  issue  in  tail,  tofraer  with  tlie  lands  dis* 
continued,  shall  hinder  a  remitter,  390.  a.  bk 

Where  by  attainder  of  felony  or  treason,  a  waiian^ 
shall  be  defeated,  390.  Ik  391.  b. 

Where  tenant  in  tail  releases  to  his  disseisor  with 
wananty,  and  after  is  attainted  and  pardoned, 
the  warranty  shall  be  void  as  to  his  issue  before 
the  pardon,  bat  a  bar  to  his  issue  bom  after^ 
391.  b.  39a.  a. 

Where  a  seigniory  is  granted  with  wammty,  by 
the  escheat  of  the  tenancy,  the  warranty  is  de- 
feated, 39a.  b. 

Where  a  collateral  ancestor  releases  with  warranty, 
and  enten  into  religion,  by  his  deraignment  after 
the  warranty  is  defeated,  39ft.  b. 

What  words  in  a  release  shall  extinguish  a  warranty, 
and  what  not,  391.  b.  399.  b. 

Wliere  after  a  release  of  the  warranty  to  one 
feoffor,  the  feoffee  shall  vouch  the  other  for  a 
moiety ;  the  same  where  one  jointenant  releaae% 
his  companion  may  vouch,  393.  a. 

Where  there  shall  be  two  recoveries  in  value  upon 
one  warranty,  and  where  not,  393.  a. 

Where  a  warranty  lineal  and  assets  dcsoendlng 
upon  the  issue  in  tail,  shall  be  no  bar  to  his  issue 
after  alienation  of  the  assets;  mem  if  the  issue 
had  been  barred  in  a  formedon,  by  reason  of 
such  warranty  and  assets,  393.  b. 

WarreccNm  or  Warrectttm  Terr€t. 
The  signification  of  them,  ^  b. 

Warren.    See  Forrest. 

Waste.  See  Attaint,  Parson,  Qftod  JBi 
Defbrceatf  Release.  Stat.  W.  a.  1;.  t^. 

Writs. 

The  etymology  of  the  word,  59.  b. 
The  divers  kinds  of  waste,  5^  a. 
/   The  several  writs  of  waste,  54.  a. 
Ageiiist  what  persons  an  action  of  waste  lieth,  and 

against  what  not,  53.  a.  b.  54.  a. 
What  shall  be  said  waste  in  houses,  53.  a.  b. 
Where  destruction  of  fruit  trees  shall  be  waste,  and 

where  not,  53.  a. 
What  shall  be  said  wa&te  in  a  park,  dovehouse. 

What  shall  be  said  wasic  in  trees,  and  hi  what  trees 

waste  may  be  done,  ibid. 
Where  digging  of  gmveU  ndne,  ^  shatt  be  waste, 

and  where  not,  53.  b.  54.  b. 
The  suffering  of  land  to  be  suiroanded,  waste,  53.  b. 
Conversion  of  arable  land  hito  wood,  et  i  emjiup 


What  shall  be  said  waste  in  fences,  iMd. 
Wiiat  waste  ut  hammUmi,  53.  b. 
How  waste,  destruction,  and  exile  differ,  53.  a.  b. 
By  what  persons  an  action  of  waste  lieth,  53.  b. 
.Where  the  hdr  shall  have  an  action  for  waste 

done  m  the  life  of  his  ancestor,  and  when  not* 

68*  b*  19B. «. 
What  shall  be  said  a  good  plea  in  an  action  of  waite^ 

and  what  not,  53.  a.  b.  54.  b.  985.  a. 
Where,  by  the  alteration  of-the  reversion,  waste 
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Where 
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Where  waste  lies  against  tenant  bj  the  cnrtesj,  or 
-  in  dower  after  assignment,  and  where  not,  54.  a. 

316.  a. 
"Where  an  acdon  lieth  against  the  assignee  for 

waste  done  before  the  assignment,  and  where 

not,  54.  a. 
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ibid.  ^ 

Where  a  mean  remainder  or  reversion  shall  be  an 

impediment  to  bring  an  action  of  waste,  and 

where  not,  54.  a.  273.  a.  399.  b.  338.  b. 
Where  waste  lieth  against  a  guardian  in  chivalry, 

and  the  penalty  in  such  action,  54.  a. 
Destruction  to  what  value  shall  be  said  waste,  54.  a. 
For  waste  qMrrim,  all  the  land  shall  be  recuvercd, 

ibid. 
Where  tenant  for  life  shall  join  ia  an  action  of  waste, 

43.  a.  53.  b. 
Wher6  one  jointenant  or  tenant  in  common,  for  life   . 

or  in  fee,  shall  have  an  action  ef  waste  against 

his  companion,  and  where  not,  200.  b. 
What  interest  is  given  to  the  lessee  by  the  clause 

(without  impeachment  of  waste),  320.  a. 
Where  the  lessor  recovering  in  an  action  of  waste, 

shall  avoid  all  mean  estates  and  charges  nmde  by 

the  lessee,  and  where  not,  333.  b.  334.  a. 
Where  the  heir  shall  have  an  action  for  waste  done 

in  the  life  of  his  ancestor,  which  the  ancestor 

l|imself  could  not,  347.  b. 
Where  the  acceptance  of  a  surrender  by  the  lessor 

after  waste  done,  shall  conclude  him  of  hb  action 

of  waste,  385.  a. 
Where  in  an  action  of  waste  by  tenants  in  special 

tail*  the  death  of  one  without  issue  shall  abate  tlie 

writ,  385.  a.. 
Where  a  parson,  vicar,  &c.  shall  have  an  action  of 

waste,  341.  a. 
Where  by  the  release  of  him  in  the  remainder  in  tail 

to  tenant  for  life  of  all  his  right,  he  shall  not  have 

an  action  of  waste ;  seeiu  where  he  in  the  rever- 
sion in  fee  makes  such  release,  345.  b. 
Where  tenant  in  tail  leases  for  his  own  life,  an 

actian  of  waste  lieth  against  the  lessee,  .345.  b. 
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Where  an  action  of  waste  lieth,  albeit  the  lessor 

had  nothing  in  the  reversion  at  the  time  of  the 

waste  committed,  356.  a. 
l^liere  rient  en  U  revemon  shall  be  a  good  plea  by 

the  lessee  in  an  action  of  waste,  and  where  not, 

366.  a. 
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Wera  and  JFere. 
The  meaning  of  the  words,  137.  a.  387.  b. 

Wit  or  WUa. 
The  signification  of  the  words,  187.  a. 

Witness.     S^«  Evidence,  Testimony. 

Waodgdd. 
What  it  is,  334.  a. 

Words.     Sec  Exposition  of  Words. 

Worscot, 
What  it  is,  71.  a. 


Worth. 


What  it  is,  56. 


Way. 

The  several  kinds  of  ways,  56.  a. 
What  remedy  for  a  disturbance  in  a   public  or 
private  way,  and  what  not,  56.  a. 


Writs*     See  Action,  Annuity,  Amercia- 
ment,  Disseisin,    Q,uare  Impedity   and 
•    each  Writ  under  its  proper  Title. 

Brief,  undef  73  b. 

The  description  of  a  writ,  73.  b. 

The  several  sorts  of  writs,  73.  b. 

Where  writs  may  be  maintained  quia  timet,  before  ' 

any  molestation,  100.  a. 
Where  the  writ  shall  be  general  and  the  count  spe- 
cial, 36.' b.  53.  a.  54,  b.  344.  a. 
Upon  what  plea  to  the  disability  of  the  person  the 

writ  shall  abate,  and  upon  what  not,    133.  b. 

134-  a-  135*  b. 
Where  an  action  well  begun  determineth  in  part 

bv  the  act  of  law,  the  writ  as  to  the  whole  shall 

abate,  and  where  not,  285.  a. 
Where  the  profession  of  the  tenant  or  defendant  in 

religion  pendaitt  plaeito  shall  not  abate  the  writ, 

348.  h. 
Where  the  deprivation  of  the  defendant  shall  abate 

.the  writ ;  secta  of  a  resignatbn,  ibid. 
Where  several  writs  of  customs  and  services  lie 
.   for  the  deforcement  of  one  and  the  same  service^ 

164-  a- 
Writ  de  ingrani  tine  attenm  capituU,  whence  so 

called,  and  where  it  lieth,  335.  b. 
The  writ  ex^nm  fiMreld,  where  it  lieth,  11 1.  a.    • 
De  demo  reparandd,  where  it  lieth,  56.  b.  30O.  b. 
Of  error,  fe.  atuint,  hjc.  follow  the  nature  of  tiie 

original  writ,  139.  a. 
Of  error  on  k  itatute,  how  to  be,  54.  b. 

Year  and  a  Day.    See  Day,  Time.  , 

How  they  are  to  be  computed,  254.  b. 

In  what  cases  this  time  is  prescribed  by  law,  254.  b. 


Dedit  Deus  his  quoquejinem. 
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Wyth  Vk  Blackman  -  1 8.  b.  n.  7. 
Wytham  V.  Waterhouse,  351.  a.  n.  i.  L 


y. 


Yates  V.  Compton  -  1 13.  a.  s.  3. 
York's  (archbishop  of)  case,  33.  a.  n.  3. 
Young  V.  Steele  -  -  44.  a.  n*  i. 
Young  V.  Wright  -  130«  a.  n.  4. 
Young  V.  Young  -        •  135.  k  n.  i. 


Z. 


Zenger's  (Peter)  case  -  155.  b.  n.  5. 
Zouch's  case  -  -  347.  b.  n.  1. 
Zooch  V.  Parsons,  51.  b.  n«  3.  346.  a. 

n.  1, 
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AB 

AhaemnUf 

By  a^onoger  son,  342.  a.  n.  1. 

(a writ,  904.  a.  n.  I. 

See  more  ooDcerniog  AbatemeDt,  145.  ».  n.  a. 

S41.  a.  u.  3.    343.  b.  n.  1.    371.  b.  n.  1. 11. 

330*  b.D.  ]. 

Midum,  88.  b.  n.  14. 

Of  titles  of  honoiu;  165.  a.  n.  6. 

Of  thft  frediold  at  the  commoD  law  could  not  be ; 

^ovgli  it  might  be  of  the  inheritance  separated 

fiom  the  freehold,  3i6.  a.  n.  a. 
Ottiw  fineehold  is  admitted  in  equity,  ago.  b. 

^^^e(ber  the  fee  simple  of  a  person's  glebe  is  in 

»bmnce,34o.b.n.(B) 
Oi  the  uberitance,  why  it  was   viewed   with 

J^ioQsy  by  the  old  law;  and  the  reasons  of 

<«  modem  Uw  for  disconraging  it,  34a.  b.  n.  1. 
*e  Bwre  concerning  Abeyance,  55.  b.  n.  8.  19 1 .  a. 

o-i*    S16.  b.n.  3.    343.a.n.i. 

j*iait  and  modem  nse  of  the  word,  ga.  b.  n.  3. 
veftore  concerning  abjuration,  133.  a.  n.  1.  3. 

^«*W,  134.  a.  n.  5. 

2«  chest  locked,  to  be  kept,  89.  b,  n.  1. 
Jgoodi,  to  be  kept,  89.  b.  n.  4.  9. 
« rent. 60. an.  8. 

*"  ■««  concerning  Acceptance,  44.  b.  n.  7. 
tt-a.lL  4.    55,b.  n.14.    93.a.n.  3. 

Www, 

'*»hat  tenns  in  onr  law  it  answers,  I3t,  b.  n.  9. 

^*?*<«He,  as  to  bailees,  &c.  89.  b.  n.  3. 

'©L.  I. 


AC 

Account^ 

Suit  in  equity  by  prochein  amy  of  an  infiuit  for 

an  account,  89.  a.  n.  3. 
Action  of  account,  89.  a.  n.  3.    90.  b.  n.  3, 4,  5. 

199.  b.  n.  1.' 
Award  to  account,  effect  of,  139.  b.  n.  1. 
Jointenants  and  tenants  in  common  may  have 

inter  k,  173.  a.  n.  8.     199.  b.  n.  i. 
See  more  concerning  Account,  89.  a.  n.  4.  90.  b. 

n.  3.    159.  a.  n:  4. 

Accountant  to  the  Crimmy 
17a.  a.  n.  9.     191.  a.  note,  sect  VI.  9.      309.  a. 
n.  1.  III. 

Acknowledgment  Of  villenage,  1 17.  b.  n.  3. 
Acre,  Contents  of,  vary,  5.  b.  n.  4.. . 
AcctimuIoHon, 

Trusts  of,  390.  b.  n.  1.  XVIII. 
Of  profits  of  personal  estate,  during  a  susjiense 
or  contingency,  55.  b.  n.  8. 

Acquittal^ 
Implied  by  homage,  365.  a.  n.  1. 
See   more  concerning  Acquittal,    13.  a.  u.  3. 
33.  a.n.  6.    31.  a.  n.  3.    67.  b.  n.  1. 

AcquUtance^ 

Fbr  rent,  373.  a.  n.  3. 
,    Hade  by  obligee  to  one  obligor,  333.  a.  n.  1. 

Acty 
Of  law,  57.  a.  n.  1 .    1 49.  a .  n.  3. 
Of  parties,  ibid. 

Of  parliament,  37.  a.  n.  5.  51.  b.  n.  3.  95.  a. 
n.  4.  110.  a.  n.  7.  131.  b.  n.  3.  133.  a.  n  4. 
159.  b.  n.  3. 

Actions^ 
Yqt  defacing  tombs,  who  shaV  have,  18.  b*  n.  5. 
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AD 


A  L 


AchonSf 

On  the  caie. 

For  ravishment  of  ward,  88.  b^n.  13. ' 

For  low  of  service,  "7;*;  "•  ^v 

For  breach  of  contract,  ibid. 

In  the  nature  of  an  action  of  deceit,  ul  case  of 
fraud  in  a  vendor,  384.  a.  n.  I. 

See  more  concerning  Actions  on  the  case. 
56.  a.  n.  a.  56.  b.  n.  a.  57«  »•  \^'t' 
69.  b.n.6.    79.b.n.a.    8i.b.n.  a.    89.  b. 

n.  3.     101.  a.  n.  4.    96*-  »•  °«  *• 
Personal,  129.  b.  n.a. 
Civil,  161.  a.  n.  4* 
Apparently  vexations,  ibid. 
Conc(;niing  life  or  limb,  ibid. 
Keal. 

Division  of,  339.  a.  n.  1. 

Possessory,  239.  a.  n.  1.  078.  b.  n.  1. 
347.  b.  n.  1. 

Tbegistin,278.  b.  n.  1. 

Droitural,  339.  a.  n.  i.     347*  ^'^  ^» 

Some  late  attempts  to  revive,  339.  a.  n.  1. 
Against  the  heirof  a  disseisor,  339.  a.  n.  1. 
By  original,  385.  a.  n.  i . 
By  bUi,  ibid. 

Whether  personal  or  mixed,  ibid. 
See  more  concerning  Actions,  34.  b.  n.  3.    88.  b. 

n.  13.    ii5.a.n.  7.  lai.  a.  n.  1.  133.  b.  n.  1. 

133.  a. n.  1.3.    I35.b.  n.  1.     195.  b.n.3. 

Adjournment,  73.  a.  n  1. 
Attf^nctum,  tsi.  b.  n  6. 
Admeasurement 

Of  dower,  §9.  a.  n.  4. 

Administration, 

Of  a  wife's  personal  estate, 
At  common  law,  ^1.  a.  n.  1. 
Bv  statute,  ibid. 

De  bonis  non  of  a  wife  who  had  personal  estate 
en  auter  droit,  as  executrix  or  admimstratrix, 
351.  b.  n.  1. 

Who  entitled  to,  as  next  of  blood,  lo.  b.  n.  a. 

Infant  not  e-ntitied  to,  89.  b.  n.  6. 

Dodug  minority  of  an  executor,  when  it  deter- 
mines, ibid. 

See  more  conwming  Admimstration,  11.  a.  n.  1. 
90.  b.  n.4, 5.  310.  a.n*i. 

Admiralty  Court,  74.  b.  n.  1. 
Admittance, 

To  copyhold,  58.  b.  n.  5.  59.  a.  n.  a.   59.  b.  n.  8. 
^    60.  a.  n.  1.  a.    6a.  a.  a.  1.    185.  a.  n.  9. 

Admonilion, 
Of  ecclesiastical  court,  to  compel  marriage  upon 
a  contract,  79.  b.  n.  4. 

Advancement, 

Wliat  by  custom  will  exclude  a  child.     176.  b. 
n.  6t.  7.  0.9»io* 

Advotoson, 
Is  assets,  17.  b.  n.  3. 
In  gross,  seisin  in  law  of,  sufficient  to  give  title 

to  curtesy,  39.  a«  n.  4, 5. 
Appendant,  temble,  no  curtesy  of,  without  seisin 

in  deed  of  the. principal,  ibid.  n.  4. 
Whether  infant  may  present,  89.  a.  n.  t. 


Adwmson,  .   ... 

Why  the  king,  and  not  the  executors  of  a  bisbc^ 
who  had  an  advowson.  shall  present,  where  the 
church  became  void  in  the  bishop  s  lifietiaie, 

9a  a.  n.  4.  ,      1.    1  •     f. 

Appendant  to  a  manor,  wiU  not  pass  by  tiie  kmg  s 

glint  of  the  latter  witiiout  express  mention, 

131.  b.  n.  a.  ^        £.    u      ft 

Instance  of  a  partition  of,  referred  to,  164.  p.  »•  '>• 
Mortgagee  of,  compellable  to  present  nommee  of 

mortgagor!  ^05.  a.  n.  i .  sdly . 

Sale  of,  374-  ^-  »•  *•  v        « 

See  more  concerning  Advowson.  17-  »•  "•  »• 
18.  a.  n.  1,  a.  3a.  b.  n.  a.  46.  b.  n.  6.  iiS*  •• 
n.  6.  laa.  a.  n.  i.  165.  b.  n.  a.  166.  b.  n.  a,  3. 
171.  b.  n.  3.  186.  b.  n.  6, 7,  B,  9.  iQQ-  b.  n.  6- 
ai8.  a.n.  i.  a33-  b.  n.  1.  343.0.  i^  i.  349.  a. 
n.  a.  349.  b.  n.  a. 

^quivocum,  154.  b.  n.  7. 

Affiance,  34.  a.  n.  1 . 
whether  synonimous  with  marriage,  34.  a.  n.  a. 

Affinity, 
'As  an  impediment  to  marriage,  a4.   a-    »•  «• 

335.  a.  n.1.  - 

As  a  principal  challenge  to  the  airaj  or  to  the 

poll,  156.  a.  n.  1,  a.    167*  *•  ^  ®- 
Affirmative  Words,  115.  a.  n.  9. 

Who  shall  have,  34.  b.  n.  a. 

As  to  dower,  33.  a.  n.  7. 

As  to  a  jointure,  36.  b.  n.  7. 

See  mora  concerning  Age,  38.  b.  n.  1.    79-  •• 

n-  3»4*   79«  ^  n*  *•  ^*  b-  "•  ^'    *3i«  a.  n.  I. 

164.  a.  n.  I.    169.  a.  n.  a.    171.  b»  n.  a,  3. 

187.  a.  n.  t.    343.  a.  n.  3.    345.  b.  n.  a. 

Agium,  the  termination  of,  i76<b.n.  5. 

Agnati, 
In  the  Boman  law,  1 1.  a.  n.  3*    88.  b.  n.  6.      ^ 

Affreement, 

Parol,  169.  a.  n.  3. 

To  abide  by  the  custom,  whether  it  prevent*  a 

bequest  of  personal  estate,  176.  b.  n.  9. 
Of  record,  1  a  1 .  a.  n.  1 . 
Parol,  where  it  may  be  alleged  in  exptanation 

of  a  deed,  333.  b.  n.  a.  .' 

i       As  to  powers,  34a.  b.  n.  1.  VIL 

To    snfier  a  recovery   cannot   be   restrnined, 

379.  b.  n.  I. 
See  more  ooooeming  Agreements,  53.  a.  n.   7. 

57.  a.  n.  1.    59.  a.  n.  4.    79.  b.  n.  1.    lai.  «. 

n.  1,3.    180.  b.  n.  4» 

Aid, 
After  verdict,  la^.  a.  n.  a. 
To  deraisn  a  warranty  paramount,  174.  a.  n.  4- 
Prayer  lo,    between   parceners,   174.  b.   n.  %« 

187*  a.  n.  3. 
Prayer  in,  as  to  curtesy,  384.  b.  n.  1 . 

Aids, 

Abolished  by  12  Car.  II.  7^.  a.  n.  u    85. 1).  n.  1 . 
91.  a.  n.  1.    93.  b.n.  3.     108.  a.n.  1. 

Alien, 
A  use  will   arise  for,  on  a  covenant  to  staofd 

seised,  a.  b.  n.  1. 
Cannot  take  by  act  of  law,  ibid. 
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AudMsiog  with  king's  license,  may  hojd,  ft.  b.  n.  2. 

In  the  name  of^  trustee,  ibid. 
Mortgagee,  ibid. 

Xlngeodtied  to  hi*  property,  «hai,9.  b.  n.  9. 
TeniBt  in  ttU,  reooverj  by,  ibid. 
Gopyliolder,  lord  eatided.  ft.  b.  n.  4. 
dptehy  of,  to  take  chattels,  ft.  b.  n.  7.  9. 
AAunstntioD  to  the  eiectaof,  ft.  b.  n.  8. 
His  children  may  inherit  tm  each  other,  8.  a. 

n.  s.  5.    ift.  a.  n.  7. 
Friend  or  enemy,  how  triable,  and  capacities  of, 

199.  b.  n.  9,  3* 
Uded  to  dower,  wheB,3i.  b.  n.  9.  ift^k  b.  &  4. 
Whois  Dot,tboagh  bom  beyond  sea,  ift8.  bw  n.  a. 

See /(NNtoiaiits. 
Gnnt  of  rerersion  to,  310,  b.  n.  1. 
Seeame  concerBing  Aliens,  i6.  a.  n.  1.    31.  b. 

n.  10.  19Q.  a.B.  u  1S9.  b.  n.  1.  180.  b.  n.  ft. 

Bom  itaifects  the  coarse  of  defloent,8k  a.  n.  l,  2. 5.  * 
l^  a.  n.  7. 

Jliautian, 
BeCm  the  stat  of  qtuA  emptora,  state  of,  43.  a. 

Ahs  ibr,   except   by   costom,   abolish^   by 

13  Car.  n.  c.  34.    43.  b.  n.  ft* 
Beitnints  imposed  upon  by  the  feudal  system, 

tad  hoar  eluded,  191.  a.  note,  sect.  YL  6^  7»8. 

InvoloDtaiy,  state  of,  191.  a..nfite,soct  VI.  9. 

in  the  Roman  law,   191.  a.  note, 
8ect.VL9. 
Vohntary,  191.  a.  note,  sect  VL  9. 
rs^Mwutaij.,  194.  Ik  note,  sect.  VL  io> 
Condition  restrictire  of,  in  what  cases  good,  and 

to  what  extent,  923.  a.  n.  l.    ftft3.  b.  n.  1 . 
^btiints  npoA  by  the  law  of  Scotland,  294.  a. 

Lt. 

^hit  a  finfeitnre,  939.  b.  n.  1. 

Amp  &9  raatninta  upon  are  goavded  against, 

t7i-bbn.i.Vin.3. 
^'WrvatiaRs  on  attempts  to  restrain*  379.  b.  n.  1 . 
^Wrcf,  onder  the  statute  quia  emptom,  397.  a. 

B.ft.1. 
WoBlary,  fbr  debt,  330.  b.  a.  1. 
^  more  concemtng  Alienation,  3a  a.  n.  4. 

^  a.  n.  6.  6o.  a.  n.  1.  85.  b.  n.  1.  88.  b.n.  13. 

93.b.n.3.  94.  b.  n.  1.  3.  111.  b.  p.  1.  ifti.a. 

n.  I.    191.  a.  note,  sect.  YL  5.    fift4.  b.  n.  1 . 

Of  bribg  beyond  aea,  107.  a.  n.  6» 
^^piiied  by   tho  oomnion  law,   as   to  facts, 
1^  a.  n.  8. 

^SfJdiice,  old  oath  of,  68.  b.  n.  1. 
^  aore  concerning  Allegiance,   88.  b.  n.  a. 
I7ft.b.n.i.     S33-.  a.n.1. 

^fcifia/  Land^  65,  a.  n.  i. 
A«,  i^.a.n.  1. 

Oiee  (Mf,  asoally  given  to  the  Aichbishop  of 
Toifc,  94.  a.  D.  6. 

^'^*«ttw  of  a  deed,  35.  b.  n.  7. 

^^^mtliUy  dariog  a  suit,  959.  b.  n.  1 . 


AP 


AtnercementSf 

Formerly  an  object  of  attention,  127,  a.  m  1. 
161.  a.  n.  4. 

ATialogtf 
Between  the  decisions  of  equity  and   those  of 

law,  as  to  the  rule  that  equity  foUoweth  the 

hiw,  ft90.  b.  n.  1.  XVI. 
Observed  in  the  construction  of  the  statute  de 

donu  with  refieronoa  to  the  statute  o(  Glouettter, 

373.  b.  n.  ft. 
^^ft7].  b.  n.  I.  Y. 

Ancegtor^ 
On  several  limitations,  one  to  the  ancestor,  the 
.   other  to  hb  heir.    See  Shelley. 
Unless  there  is  an  interest  in,  the  heir  cannot  be 
entitled  by  descent,  386.  a.  n.  1. 

'  Ancient  Demesti€f  154.  a.  n.  11. 
Annuiti/j 

Of  mheritance,  forfeitable  for  treason,  ft.  a.  n.  1 . 
Not  an  hereditament  withiifi  the  stat.  of  mortmaiu, 

ft.  a.  n.  1. 
Not  intailable  within  the  stat  de  donis,  ft.  a.  n.  i .' 

fto.  a.  n.  4. 
Writ  of,  will  not  Ke  against  grantor's  hiir,  unless 

specially  bound,  144.  b.  n.  ft. 
Secuj  against  successors  of  a  body  politic, ibid. 
Auignable,  in  what  cases,  144.  b.  n.  i. 
Pro  ctmtUio  mpendendo,  144.  b.  n.  i . 
An  action  of,  1 46.  a.  n.  1 . 
See  more  concerning  Annuity,  1 7.  b.  n.  4.    83.  b. 

n.  5.    146.  a.  n.  3.   148.  a.  n.  3.   fti3.  b.  n.  1. 

933.  b.  n.  1.    300.  b.  n.  1. 

Antidpaiionf 
Of  a  wife's  separate  estate,  351.  a.  n.  t.  VL 

Antiquittfy  (Immemorial)  of  shivery,  117.  b.  n.  3. 

Appeal^ 
Effect  of  proceedings  in,  13.  a.  n.  8.  • 
Of  death,  156.  b.n.  3. 

Appeals  o/Fdoni/y  or  Mayhem^ 
101.  a.  n.  4. 

See  more  concerning  Appeal,  33.  a.  n.  1 1 .  33.  b. 
n.  ft.  4.  74.  b.  n.  1.  157.  a.  n.  4.  159.  a.  u.  4. 
168.  a.  n.  ft. 

Appearance^  139.  a.  n.  1. 

Appendants^ 
Are  ever  by  prescription,    laft,  ai  n.  ft.    Se^ 

Apfurtenmd, 
See  more  concerning  Appdbdants,  ifti.  b.  n.  ft, 
isi.  b.  n.6.    iftft.  a.  n.  1.3. 

AjpipUcatimij 
Of  purchase-moniey,  who  answerable  for,  ft90.  b, 
a.  1.  XI Y. 

Appointee^  210.  a.  n.  i. 
Appcintmenty 

Fower  of,  916.  b.  n.  ft.    271.  b.  n.  1.  VL  342.  b. 

.  n.  1. 1. 
Power  of,  as  to  the  rule  in  Shelley's  case,  299.  6. 

n.  1. 
See  more  concemlug  Appointment,  89.  a.  n.  1. 
112.  a.  n.  2. 
k9 
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Afpofiumment  of  Rent ^ 
On  s  sale,  371 .  b.  n.  i.  VII.  a. 
See  more  concerning  Appordoniaent,  33.  b.  n.  3. 
147.  b.  n.  7.     148.  b.  n.  1 .4,  5.    150.  a.  u.  3. 
soa.  b.  n.  9. 

Apprentices^ 

Interest  of  masters  in  property  acquired  by  tbdr 

personal  labour,  117.  a.  n.  1. 
Orwatennen  and  seaikring  persons,  ibid. 

Appropriation^  46.  b.  n.  1. 

Appurtenances^  isi.  b.  n.  3. 
Appurtenant  and  Appendant, 

What  things  may  be,  and  to  what,  131.  b.  n.  7. 

133.  a.  n.  I. 
Common,  need  not  be  prescribed  for,  where  there 

is  an  existing  gnmt,  133.  a.  n.  4. 
See  also  I3i.  b.  n.  5,  &  6. 

Archesy 

Court  of,  79.  b.  n.  1. 
Dean  of  the,  95.  a.  n.  1 . 

Archives y  109.  b.  n.  3. 

Argumentum  ab  incon'oenienti^  60.  a.  b.  1. 

ArmSf 
Historical  deduction,  and  obserrations  uponassiae 

of,  71.  a.  n.  1. 
Descent  of,  37.  a.  n.  3. 
Aad  name  of  a  settler,  337.  a.  n.  3.  II.  3,  3. 
See  also  as  to  Arms,  74.  b.  n.  1.     189.  a.  n.  3. 

Arrays 

Commissions  of,  71.  a.  n.  1. 
See  more  concerning  Array,  135.  a.  n.  3.     156.  a. 
n.  5.     157.  b.  n.  7. 

Arrectedf 

-    Deriration  of,  173.  b.  n.  n.  t*     >73*  b.  n.  3. 

Arresty  161.  a.  0.3. 

Arthur's 
ConsolidatingBritain  into  one  kingdom,  58.  b.  n.  4. 

Articles^  Marriage,  346.  a.  n.  1. 

Ascentf 

lineal,  reasoiu  for  excluding,  discussed,  1 1.  a.  n.  1 . 
Wbetber  excluded  in  the  Roman  law,  1 1.  a.  n.  3. 

Ashy  Cutting  of,  whether  waste,  53.  a.  n.  11. 

Assenty 
To  a  charter  of  feoffment,  48.  a.  n.  5. 
Of  the  commons  to  andent  statutes  may  be  pre- 
sumed, 159.  b.  n.  3. 

AssetSf 
Advowson  is,  1 7.  b.  n.  3. 
Estates  pur  auter  vie  not  (!eTised,  are,  41 .  b.  n.  5. 
Legal  and  equitable,  what  are,  3o8.  b.  n.  1. 
See  more  concerning  Assets,  39.  a.  n.  6.     1 18.  a. 

n.  3.     191.  a.  note,  sect.  VL  8.     191.  a.  note, 

sect.  VI.  9.    864.  b.  n.  1. 

Assignee, 

For  voucher,  315.  b.  n.  1. 

Within  33  H.8,  315.  b.n.  1. 

See  more  concerning  Assignee,  3 10.  a.  n.  T. 
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Assignees^  In  law,  351.  a.  n.  1.  IV. 

Asngnment, 

Conditional,  34.  b.  n.  10.     ^ 

Of  a  chose  in  action,  the  form  of,  33s.  b.  n.  1. 

Of  wbat  it  may  not  be,  365.  a.  n.  1. 

See  more  concerning  Assignment,  33.  b.  n.  1. 
34.  b.  n.  8,  9.  35.  a.  n.  3,  4.  7,  8,  9,  10, 
11,  13, 13.  35.  b.  n.  5.  37.  b.  n.  I ,  s.  38.  b. 
n.  1.    39.  a.n.4.    3o8.a.n.i. 

Assigns,  144.  b.  n.  1. 

Assise, 
In  what  ease  disseisee  shall  not  bave,  47.  b.  n.  13. 
Of  arms,  71.  a.  n.  1. 
Jncotfiniocamitaha,  154.  a.  n.  1,  3. 
The  great,  155.  a.  n.  3. 
Of  norel  disseisin,  151.  a.  n.  3. 
What  seisin  will  maintun,303.  b.  n.  1. 
See  more  concerning  Assise,  135.  b.  n.  I.  147.  a. 

n,  4.    153.  b.  n.  8.   154.  b.  n.  3.  6.  8.    155.  a. 

n.  3.   188.  a.  n.  10.   180.  b.  n.  5.  303.  b.  n.  1 . 

851.  a.  Hi  1.    851.  b.  n.  3.    304.  a.  n.  1. 

Assumpsit, 
To  take  a  benefit  may  be  presimied,  337.  b.  n.  i. 

Assurances^ 

Common,  I3i.  a.  n.  t. 
Attainder, 

Of  issue  in  tail,  in  vUA  patrii,  does  not  give  donor 

a  right  of  entry,  33.  a.  n.  3. 
Wbere  it  may  be  £Usified,  and  bow,  13.  b.  n.  1. 
Shall  relate  to  the  time  of  committing  the  offence, 

13.  a.  n.  7. 
Whether  necessary  to  arraign  anew,  for  a  seooiid 

felony,  390.  b.  n.  3. 
As  to  forfeiture,  391.  b.  n.  1. 
See' more  concerning  Attainder,  8.  a.  n.  3,  4;  5. 

13.  a.  n.  6, 7.    18.  a.  n.  4.    34.  b.  n.  3.    38.  h. 

n.  1.      33.  a.  n.  8.     40.  a.  n.  1.     40.  b.  n.  i. 

41.  a.  n.  3,  4,  5.    43.  b.  n.  3.    63.  a.  n.  1. 

133.  a.  n.  4.     134.  b.  n.  1.     371.  b.  n.  t.  II. 

365.  a.  n.  1. 

Attaint, 
6.  b.  n.  4.  138.  a.  n.  1.  155.  a.  n.  3.  155.  b.  n.  5. 
161.  a.n.4.    859.  b.  n.1.    355.  a.n.  1. 

Attorney, 
The  ongin  of  powers  of,  371.  b.  n.  1. 1. 
As  to  maintenance,  368.  b.  n.  1. 
Fiction  by  which,  in  the  Roman  law,  a  person 

might  plead  by,  368.  b.  n.  i. 
See  more   concerning  Attorney,  48.   I^r-'n.    s. 

49.  b.  n.  4.  50.  a.  n.  1.  53.  a.  n.  3.  65.  a.  d.  5. 

^.a. n.5.    333. b.n.  I. 

AttomieSf 

395.  a.  n.  1. 

Different  functions  of,  in  the  English  and  the 
Roman  law,  368*  b.  n.  1 . 

Attornment, 
Where  formerly  not  compellable,  148.  a.  n.  3. 
Nearly  abolished  by  stau  315.  a.  n.  3.  309.  a.  lu  i«, 
How  tar  made  unnecessary  by  the  statutes  of 

and  wills,  309.  a.  n.  1. 
To  the  oonusee  of  a  fine,  for  what  purposes  it 

necessary » 330.  a.  n.  1. 
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Whit  it  give  title  to»  330.  a:  n.  1. 

See  mora  concerning  Attorameut,  38.  «.  n.  3.  5. 

48. b. 0.1.  49.a.n.  1.  ii9.b.  n.a.  I5i.b.n.t. 

161.  b.  D.  3.    186.  b.  n.  6.  300.  a.  n.  X .  31 1.  a. 

n.1.    3i4.b.  n.  1.    3i6.b.  n.x.    3i8.b.n.i. 

3i9.b.n.(A) 

Audiiori, 
Appointed  by  s  court  in  an  action  of  account, 
199.  b.  n.  1. 

Ateria  Caruca^  161.  a.  n.  a. 

34. b.  tt.  II.  36.  b.  n. 6.  49.  a.  n.  6.  123.  b.  n.  1. 
AttgmeataUtm^  llie  court  of,  159.  a.  n.  4. 

Adhofi  and  Worla^      " 

E^Uned  orcfaaracteriied ;  ^^ner's  Abr.  9.  a.  n.  3. 
Lord  Bacon's  reading  of  stat.  of  uses,  13.  a.  n.  a. 
viu  b.  n.  1.  English  edition  of  Plowdcn's 
Comment,  33.  a.  n.  1.  Noy's  Rep.  54.  a.  n.  10. 
SaOiran's  lectores,  68.  a.  u.  3.  Ockbam,  58.  a. 
n.  3.  68.  )>.  n.  7^  BladL  Boole,  Red  Book, 
sad  Dialog,  of  the  Excfaeq.  68.  b.  n.  7.  Lit- 
tleton, MS.  introduction  to  tbc  third  book  of, 
163.  a.  n.  1.  Sanders  on  uses  and  trusts, 
371 .  b.  n.  Vm.  3.  Preston  on  estates,  33$.  b. 
a.  4*    On  meiger,  ibid.    On  the  rule  in  Sbel- 

'  167*8  086,  376.  b.  n.  VI.  Sugden  on  Purchases, 
•90.  b.  B.  1 .    On  Powers,  334.  b.  n.  1 . 

On  &iatiUa>nt,  371.  b.  n.  1.  lY. 

See  more  conoeraing  Authors,  86.  a.  n.  3.  98.  b. 
ii>  !•  106.  b.  n.  3.  107.  a.  n.  6.  108.  a.  n.  4. 
lOO.  a.  n.  4.  155.  b.  n.  5.  159.  b.  n.  3. 
i76.b.  n.5.t.  191.  a.  VI.  8.  3o8.  a.  (308.  b. 
13th  ed.)  n.  1.  3dlj.  337.  a.  n.  1.  III.  339.  a. 
a.  I.    361.  a.  n.  1.    363.  a.  n.  3. 

Avamry, 
For  homage  in  respect  of  the  wife*s  land,  upon 

whom  it  shall  be,  66.  b.  n.  3. 
Upon  a  disseisee,  366.  b.  n.  1 . 
J?«r  rent,  373.  a.  n.  3. 
See  more  concerning  Ayowrj,  30.  a.  n.  3.    66.  b. 

0. 3.    69.  b.  n.  1.    83.  a.  n.  3.     145.  b.  m  3. 

368.  a.  n.  3.    368.  b.  n.  1.    36^.  b.  n.  3. 

A^horky^ 
Where  exerciseable  after  the  death  of  the  party 

creating  It,  53.  b.  n.  7.        ' 
Ditference  between  a  naked  one,  and  one  coupled 

with  an  interest,  49.  b.  n.  1.     1 13.  a.  n.  s. 
Regd,99.  a.D.  1. 
Ab8ie,336.  a.n.  1. 
See  more  concerning  Authority,  53.  b.  n.  3.  90.  b. 

n.4.  ii3.a.n.6.    113.  a.  n.  3.    Ii5.a.n.i5. 

Toaooounty  139.  b.  n.  1.' 
Inteilocutory,  final,  ibid.     168.  a.  u.  3. 
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hi  king's  bench,  and  Bail  in  common  pleas,  dif- 
finmoe' between,  365.  b.  n.  3. 

BnkeSf  89.  a.  n..|0; 
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Not  liable  in  B.  R.  to  a  fine  for  a  bbe  claiBi» 

145.  b.  n.  1. 
Has  no  possession,  330.  b.  n.  1. 
See  more  concerning  Bailiff,  89.  a.  n.  3.     »73.  a. 

n.  8.  199.  b.  n.  1.  339.  b.  n.  3.  349.  a.  u.  1. 

BaiUffSy  Of  manors,  168.  b.  n.  1. 

BailtnefU, 
Of  goods,  several  points  respecting,  89.  a.  n.  7. 
9,10.    89.  b.  n.  1,3,3,  4. 

BanishmetUf  For  felony,  133.  a.  n.  1. 

Bankruptcy^ 

An  action  lies  for  a  commission  of,  falsely  and 
maliciously  sued  out,  161 .  o.  n.  4. 1 V. 

A  Bankrupt  s 
Intailed  lands  may  be   sold  by  the  commis- 
sioners, 191.  a.  note,  sect.  VI.  8. 
Lauded  property  is  subject  to  his  debts,  191.  a. 
note,  sect.  VL  9. 

A  proviso  between  landlord  and  tenanl  (or  ra- 
entry,  in  case  of,  is  good,  333.  b.  n.  r. 

(In  case  of),  the  bargain  and  sale  must  be  in- 
dented, 339.  a.  n.  3. 

As  to  baron  and  feme,  351.  n.  1.  IV. 

Bam^ 
Publication  of,  with  respect  to  the  marriage  of  an 
infant,  79.  b.  n.  1. 

Bar  (the), 

Functions  and  fees  of,  under  the  Roman,  Fk«nch, 
and  English  jurisprudences,  395.  a.  n.  8. 

Bay, 

To  an  entail  by  disoontinuanoe,  191.  a.  n*te, 

sect.  VI.  8. 
Of  dower  by  grant  of  rent   out  of 'the  land, 

36.  b.  n.  1 . 
Of  dower,  in  equity,  by  acceptance  of  a  collateral 

satislsction,  36.  b.n.  1. 
Of  dower  by  equitable  jointure,  36.  b.  n.  5. 
Of  dower  in  pleading,  38.  b.  n.  3.  ■  39.  a.  n.  3. 
See  more  concerning  Bar  of  Dower,  36.  b.  n.  3. 

4, 6,  7.    40.  b.  n.  3.    41.  a.  n.  3. 

Bargain  and  Sale^ 

For  years,  48.  a.  n.  3. 

Inrolled,  48.  a.  n.  3. 
.    By  statute,  370.  a.  n.  3. 

As  to  discontinuance,  330.  a.  n.  !•  VIL 

By  tenant  in  tail,  effect  of,  331.  a.  n.  i. 

As  to  powers,  343.  b.  n.  1 .  IV.     34B.  b.  n.  1 .  V. 

As  to  disseisin,  367.  a.n.  1. 

See  more  concerning  a  Bargain  and  Sale,  49.  a.  n.  1 . 
131.  a.  n.  1.  133.  a.  n.  8.  147.  b.  n.  4,  5. 
335.  b.  n.  3.  t.  339.  a.  n.  3.  371.  b.  n.  1.  VL 
371.  b.  n.  1.  VI.  1.    343.  b.  n.  1.  VIIL 

f 

Barky  Of  felled  trees,  165.  b.  n.  3. 

Baron  and  Feme^ 

Where  and  how  the  one  can  take  of  the  gift  of  the 

other,  3.  a.  n.  1.    397.  b.  n.  1.    And  where 

-not,  34.  a.  n.  1. 
Tenants  in  special  tail ;  if  divorced  a  mnetdo,  flee. 

become  tenants  for  Ufe  only,  35.  b.  n.  3. 
Deeds  of  feme  alone  are  void,  not  avoidable, 

43.  b.  n.  4. 
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fiaron  and  Fenuiy 

LimitationB  to,  and  to  the  hm,  &&  of  tbem, 
or  one  of  them,  how  coDitmedt  a6.  a.  o.  3. 

36.  h.  n.  1,  ft.    si9,jh     n.  3.    304,.  a.  n.  ft. 

37.  a.  n.  1. 

Hights  of  and  actions  against  the  former.  In 
respect  of  the  latter,  46.  b.  n.  5.  154.  b. 
J2. 1. 

Feme  ouiy  devise  by  custom,  1 1 1.  b.  r.  4. 

Trustee,  whether  she  may  convey  without  baron, 
113.  a.  n.6. 

Hay  convey  without  baron  in  performance  of  a 
condition,  or  in  exercise  of  a  naked  power, 
ibid. 

Exile  of  former,  entitles  feme  to  sue  alone,  133.  a. 
n.  3. 

The  latter  shall  have  deceit  for  fine  levied  by  the 
former  in  her  name,  133.  a.  n.  4. 

Tenant  to  the  praecipe  may  be  made  of  a  wife's 
estate  by  the  husband  alone,  without  a  fine, 
3ft5.  b.  u.  ft.  III. 

l>ase  b^,  bow  it  sliall  be  made,  333.  a.  n.  ft. 

"Where  it  shall  nut  bind  the  wife's  interest,  44.  a. 
n.3. 

Interest  of  the  former  in  the  chattels  real  and 
things  in  action  of  the  latter,  351.  a.  n.  1. 
184.  b.  n.  6.    399.  a.  n.  ft. 

}Iow,  when  the  latter  takes  en  auUr  drok,  351.  b. 
n.  1. 

As  to  trust  estates,  390.  b.  n.  1 .  XVI. 

Alienation  by  the  former  of  the  real  estates  of 
the  latter,  how  affected  by  sutotcs,  353.  b. 
n.  1. 

See  pleading,  36.  a.  n.  1 ;  partition,  171.  a.  n.  ft ; 
release,  304.  b.  n.  3. 
,    Tlie  interest  which  the  husband  takes  in  the 
chattels  real  and  things  in  action  of  his  wife, 
35' >  a.  n.  1. 

Where  the  husband  survives  his  wife,  ibid.  I. 

With  rei^Kscc  to  such  part  of  the  wife's  personalty 
as  is  not  in  her  possession,  ibid.  II. 

How  this  interest  -of  the  hasband  in,  and  his 
authority  over,  the  personal  estate  of  the  wife 
is  modified  bv  equity,  ibid.  II. 

If  the  husband  ba  obliged  to  resort  to  a  court  of 
equity,  to  recover  the  choses  in  action  of  the 
wife,  or  any  property  which  he  cannot  recover 
without  the  assistance  of  the  wife,  the  court  will 
not  interfere  unless  he  will  submit  to  dispense 
equity  before  it  be  administered  to  him, 
ibi(|.  m. 

Whether  the  wife's  equity  will  prevail  against 
the  assignee  of  the  hasband,  for  a  valuable 
consideration,  or  agamst  assignees  ui  law, 
ibid.  IV. 

Where  a  settlement  of  personal  estate,  except 
chattels  real,  is  executed  before  marriage,  and 
contains  an  express  stipolatioothat  the  woman, 
on  the  event  of  her  surviving  her  husband,  shall 
have  the  absolute  property,  or  shaU  have  the 
income  of  it  during  her  lirc,  no  deed  executed 
by  the  woman,  either  alone  or  jointly  with  her 
husband,  during  their  joint  lives,  can  transfer, 
charge,  or  in  any  mamier  aflect  her  contingent 
right  to  the  property  or  income,  by  survivor- 
ship,  ibid.  V. 

Some  of  the  general  rules  of  equity  respecting 
dispositions  by  a  married  woman  of  her  sepa> 
rate  estate,  ibid.  VI. 
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Baron  and  *^ww^. 
See  moreooncerning  Baron  and  Feme,45.  a.  n.  5. 
46.  b.  n.  6.  55.  b.  n.  5, 6,  7.  57.  b.  n.  ft.  66,  b. 
aft.  ifti.a.iLi.  1^6.  a.  n.  ft.  i7a.b.  n.4. 
185.  b.  n.  3.  185.  a.  n.  10.  187.  b.  n.  s. 
188.  a.  n*  1.  fti8.  b.  n.  ft.{.  Sft^.  a.  n.  a. 
ft4i.  b.  D.  1. 

BaroHCif 
Cannot  be  taken  in  execation  by  the  dtlc  of 
knight^  i6,  b.  n.  8. 

Barony^ 
By  writ,  whether  it  may  be  smrendflred,  i6.  b. 

n.ft. 
Does  not  ennoble,  antU  seat  taken  in  padiament, 

16.  b.  n.  3. 
By  letters  pitent,  ennobles  withont  sitting,  ibiiL 
M  ot  triable  by  the  reoord  of  pariiaoMnt,  ibid. 
Aland,  108.  e^n.  4. 
See  more  conoenuig  a  Barony«  9.  b.  n.  5.    99.  b. 

n.  1.      31.  bb  n.  o.     ^  &.  n.  5.     70.  b.  n.  ft. 

83.  b.  n.  *.    83.  b.  n.  3.    97.  a.  n.  .a»    94.  a. 

n.  4.    134.  b.  11.  1.    165.  a.  n.  7. 

Baronial  Possession^  134.  b.  n.  1. 
Baronial  Tenure,  134.  b.  n.  1. 

BaronSy 
The  king  cannot  create  a  dignity  between  tiiem 
and  baronets,  16.  b.  n.  8. 

Barons  by  tenure^  134.  b.n,  1. 

Bastardy 

Not  in  ene,  whether  capable  of  taking,  3.  b.  n.  1 . 

Use  in  favour  of,  where  good,  133.  a.  n.  8. 

Derivation  of  the  word,  343.  b.  n.  3. 

Rule,  that  ene  shall  not  be  adjudged  tuchpoit 
mmiem,  extends  only  to  a  single  iiMtanoai* 
'  344.  b.  n.  1. 

Special,  344.  b.  n.  3.  / 

General,  136.  a.  n.  3. 

Is  differentiv  considered  in  Germany  and  Eng- 
land, on  the  one  hand ;  and  in  Spain,  Italy»aiMl 
France,  on  the  other,  343.  b.  n.  3. 

Special  and  general,  how  triable,  345.  a.  n.  1. 

ISigM  and.  nSjkr  puisne^  170.  b.  n.  3,  4.  344.  b. 
n.  1. 

See  more  concerning  Bastards,  3.  b.  n.  1.  88.  b. 
n.  13.  i33.a.n.  1.  8.  138.  b.n.  1,3.  176.  a. 
n.  1.    344.  a.  n.  1,3. 

Battle,  Trial  by,  authors  upon,  394.  b.n.  i. 

Beasts, 

Escaping,  47.  b.  n.  ft,  3. 
Of  the  ^ogh,47.  a.n.  18. 

Beech,  May  be  timber,  53.  a.  n.  10. 

Benefice,  Full,  1 19.  a.  n.  i. 

Bequest,  Specific,  ft64.  b.  n.  1. 

Biens,  11 8. a.  n.3. 

Bigamy,  Meaning  of  the  term,  80.  b.  n.  1. 

Bitt, 

Of  rights,  ifto.  a.  n.  4. 

Of  naturaluatiou,  139.  a.  u.  1. 


lVP%lf.  TP  MOTES 


«c«) 


lO 


.  (XiitaadUf «»  to  the  TOtet  ol  hishopst  194.  b. 

n.1. 
Of  jnrtitioD,  169. «.  n.  a. 
ietion  by,  385.  a.  n.  1. 
Far  relief  hi  Eqvity,  mtt  b«  AM  witUa  dz 

BOBthf  dier  czeealiuo  in  ejectment,  ooo.  a. 

n.3. 
In  Farliaraeixt,  ftGo.  a.  n.  1. 
Jocbancery,  in  cue  of  fraud  in  a  Tendbr,  384.  a. 

n.  1. 

Biskoptf 

Dj  what  right  tey  dt  in  pariiament,  70.  b.  n.  s. 

134.  b.  n.1. 
Snfocttk  an^  ooadjntpr»  nature  of,  94.  a.  p.  3. 
FreceoeDce  of,  inter  je,  94.  a.  n.  5. 
ElecdTe,  95.  a.  n.  4. 
A  biahop  fiiaa  4f ecomci,  9^  a.  n.  4. 
Not  DOW  the  practice  of  the  crown  to  charge  with 

corofies  and  pensiom,  97.  a.  n.  3. 
Bow  dected  ia  the  Saxon  eca»  and  afterwarda, 

ijf.  a.  n.  1,  a,  3,  4,  5. 
Are  teised  in  lee,  395.  b.  n.  1.  II. 
See  more  concenung  Bishops, 90.  b.  n.  4.  isi.  b. 

0.3.    106.  a.n.  1. 

Bi^cpricSy 

Distmcdon  between  old  and  new,  in  respect  to 

the  patronage  of,  134.  a.  n..5^ 
The  Irish,  134.  a.  n.  5. 
IheWdsh,  I34.a.n.  5. 
See  more  ooncermng  Bishoprict,  94.  a.  n.  4. 

95.  a.  n.  3,  4.     97.  a.  n.  a.     109.  b.  n.  3. 

119.  a.  n.  1.     134.  a.  n.  1,  s,  3. 5. 

BkiBook,e%.h.iLr 
Elood, 
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o4  it3*  >•  D«  i« 

BocUdnd  and  FoUdand, 

Distinction  between,  6.  a.  n.  6. 
See  more  oonoeming  BockUnd,^8&  a.   n.  a. 
«7i.  b.  n.  i.L  1. 

Bond,  {see  Ohligaii(m)y 
Of  rengnadon,  106.  a.  n.  3.    3o6.  b.  n.  1. 
For  procoring  niarria«,  ibid. 
In  reitiaint  of  trade,  ibid. 
Coodition  of,  may  be  good  in  part,  and  void  in 

part,  ibid. 
Payment  to  obligee  at  any  time  before  action 

brought,  may  be  pleaded  in  bar  of  the  action, 

313.  b.n.  ]. 
In  the  third  person,  930.  a.  1 . 
Bebt,  whether  released  by  marriage,  964.  b. 

a.  a. 
Considered  an  agreement  in  equity,  ibid. 
See  more  ccmceniing  Bonds,  36.  a*  n.  6.    69.  b. 

a.  6.    17a.  a.  n.  3. 5.     180.  b.  n.  1.     190.  a. 

o.  3.    3oO.  a.  n.  1.  309.  a.  n.  1.  33a.  a.  n.  1. 

339.  b.  n.  1.    364.  b,  n.  1. 

^'^5^»ii7..b.n.3. 

(Mgin  of  the  word,  X09.  b.  n.  a.     108.  b.  n.  4. 
Whether,  unless  corporate,  it  may  be  a  city, 

109.  b.  n.  a,  3. 
See  more  concenung  Boroughs,  108.  b.  n.  a,  3* 

noji».n.a.    iii^b.  n.  1.    116.  a.n.  i.- 
^  also  Ttnura. 


Borough  EngUsht 

May  be  extended  and  restrained  by  special  cus- 
tom, as  to  descent,  1 10.  b.  n.  4. 

Chief  mstaoccs  of,  coHeeted  in  Bob.  on  Oav. 
140*  b.  n.  3> 

What  customs  in»  must  be  .spedally  pleaded, 

110.  b.  n.  3.     175.  b.  n.  4. 
'See  more  concerning  Borough  Eogllsh,  10.  a. 
n.  3,  4.    34.  b.  n.  3.     1 10.  b.  n.  5.    376.  a. 
n.  1. 

Boundaries^ 

Commisdons  to  ascertain,  169.  a.  n.  9. 

Of  kmd  may  depend  on  presumption  and  usage, 

a6i.  a.  n.  1. 
Whedier  prescription  and  usage  is  sufficient  to 

constitute  a  ri^t  to  the  sea,  261.  a.  n.  t. 

BoutetorUf  Barony  of,  165  a.  n.  6. 

BrehoUf 
Law,  in  Irahind,  when  abolished,  and  where  ex- 
plained, 141.  a.  n.  5.     176.  a.  n.  1. 
Law  of  partibility,  176.  a.  n.  1. 

British 

Seas,  the,  107.  a.  n.  6. 
Channel  or  £ka,  ibid. 

BrokagCf  Marriage,  ao6.  b.  n.  1. 

Burgage, 
Tenure  in,  »  not  varied  by  la  Car.  9.  c.  34. 

116.  a.n.  1. 
Tenure  in,  was  a  spedes  of  socage  tenure,  191.  a. 

note,  Sect.  VI.  II. 
Burgesses f  Of  parliament,  108.  b.n.  4. 

Cambridge, 
Manuscripts  of  littleton,  163.  a.  n.  1. 

Camp, 
Protections  for  women  attending  upon  a,  130.  a. 

n.  1. 

Canceliariif 
In  the  Roman  law,  390.  b.  n.  1*  L  a. 

Cancettingy 

A  deed,  divests  no  estate,  335.  b.  n.  1. 
Canons  Of  collegiate  churches,  95.  a.  n.  3. 
Cape  ad  valentiam,  The  grand,  386.  b.  n.  1. 

Capitulars^ 
Of  the  first  French  Kings,  164.  b.  n.  4. 

Caput  haronuBy  3i.b.  n.6. 
Catiovingianjamily,  191.  a.  note,  Sect.  IV. 
Carrier, 

Answerable  for  what  losses,  and  on  what  ground^ 
if  robbed,  89.  a.  n.  6.    89.  b.  Rr  3. 

See  more  concendng  Carriers,  89.  a.  n.'7.  9. 
89.  b.  n.  4* 

Carta  de  libertaiibus,  43.  a.  n.  4* 

Castle, 
As  towhat  passes  by  it,  5.  a.  n.  3. 
As  to  dower,  31.  b.  n.  5. 
Guard,  87.  a.  n.  x.    106.  b.  n.  a. 
'     k4 


(dii) 
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Cathedrals^  95.  a.  n.  a.  4. 

Certainty^ 
Tho  three  kinds  of,  303.  a.  n.  (B.) 
See  more  concerning  Certainty,  34.  b.  n.  5.  35.  b. 
n.5.    115.  a.  n.  5.    105.  a.  n.  a. 

CerUficaiej 
Of  the  major  and  aldermen  of  London  as  to  the 

custom  of  distribution,  176.  b.  n.  8. 
Of  a  bishop,  306.  a.  n.  1. 
Seealso,  74.  a.n.4. 

Cessaxitf 
Writof,  141.  a.11. 9. 
See  also,  47.  a.  n.  4.     154.  a.  n.  3.     143.  b.  n.  5. 

Cesser  J, 

Forfeiture  bj^,  14a.  a.  n.  a. 
Process  of,  in  the  lord's  court,  ibid. 
As  to  rent,  149.  a.  n.  3. 

Of  estate  taU,  proriso  for,  with  a  limitadon  over, 
323.  b.  n.  1.  . 

Ceiset  exeru/to,  ao8.  a.  n.  1. 
Cestui  que  Use^ 

Before  37  H.  8. 50.  a.  n.  1. 

Whether  there  can  be  cestui  ^e  u$e  under  the 

statute,  lu  any  case,  where  the  party  would 

not  have  been  ceUtd  que  trust  at  common  law, 

34a.b.  n.  1.  VIII. 
See  more  concerning  Cestui  que  Use,  191.  a.  note. 

Sect.  Vi.  XI.    371 .  b.  n.  1.  II. 

CAczcfy  115.  a.  n.  15. 

Challenges^ 
As  to  jurors,  135.  a.  n.  9.     156.  a.  n.  1.  3,  4,  5. 
156.  b.  n.  1, 3, 3, 4.     157.  a,  u.  6, 7,  8.  157.  b. 
u.  1,3,  3, 5, 6,  7, 8.     158.  a.  n.  5.      158.  b. 
II.  3,  3, 4. 

Chamberlain^ 
Great,  office  of,  how  descendible,  30.  a.  n.  1. 
165.  a.  n.  8. 

Chancellor^ 

'Vhe  courts  of  the,  191.  a.  note,  Sect  VI.  11. 

Tlte  difference  between  the  office  of,  in  this  coun- 
try, and  ou  the  Contment,  191.  a.  note.  Sect. 
VI.  11. 

Resort  to  for  redress  where  a  contract  was  left 
unperformed,  390.  b.  n.  i.1. 1. 

In  this  country,  theoriginai  office  of,  390.  b.  n.  1. 

L3. 

See  also,  169.  a.  n.  3. 

Chancellors 
Of  bishops  and  palatines,  390.  b.  n.  1. 1.  3. 
In  the  courts  of  foreign  countries,  390.  b.  n.  i .  L  3. 

ChaTicery^ 
Remedy  iu,  for  refusing  to  admit  a  surrenderee, 

59.  b.  n.  6. 
Relief  in,  against  forfeiture  for  waste,  63.  a.  n.  3. 
Wkh  irespect  to  guardians,  88.  b.  n.6.  I3. 
The  jurisdiction  of,  over  infants,  88.  b.  u.  16. 

over  tithes,  159.  a.  u.  4. 
Ar  to  estoppel  b^  partition  between  bastard  eigne 

and  mufier  puttne,  170.  b.  n.  4. 
Where  the  court  of  may  direct  infants  to  convey ' 

estates  vested  in  them  upon  trust,  or  by  way  of 

mortgage,  1 71,  b.  n.  ^. 
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Chapter^ 
To  what  ecclesiastical  bodies  the  name  b  appro- 
priate, 95.  a.  n.  3. 

Chapters^ 
The  new  deaneries  and,  95.  a.  n.  3. 
Hie  legal  mode  of  ooDstitatiDg  deans  of|  before 
king  John,  is  uncertain,  95.  a.  n.  4. 

Chargesy 

(Except  a  lease  for  years)  are  not  avoided  by  re- 
covery in  waste,  334.  a.  n.  1. 

On  real  property,  how  affected  by  a  prior  tens  oC 
years,  390.  b.  n.  1.  XV. 

Charitable  Donations^ 
191 .  a.  note.  Sect.  VI.  8. 

Charta  indentay  339.  a.  n.  1. 

CharUe  parttteey  339.  a.  n.  1. 

CharUe  paricUe ;  or^  paricoliBy  339.  a.  n.  1. 

Charta  uHdulatoriay  339.  a.  n.  u 

Charta  de  und  partey  339.  a.  n.  3. 

Charter  of  King  Johny 

As  to  the  election  of  a  dean  by  the  chapter,  95.  a. 

n.4. 
As  to  Ireland,  141.  b.  n.  1. 

Chartersy 
Detinue  will  lie  for,  where,  30.  a.  n.  a. 
Distinguished  (rom  deeds,  9.  b.  n.  1. 
As  to  the  appointment  of  deans,  95.  a.  d.  4. 
The  indenting  of,  143.  b.  n.  3. 
See  more  conceroing  Charters,   339.  a^   &.  i< 
361.  a.  n.  1. 

Chattelsy 
Real  and  choses  in  action,  of  a  wife,  5199.  a.  n.  3. 
Personal,  and  real,  of  a  wile,  351.  a.  n.  1. 
Sea  more  conceming  Chattels,  9.  a.  n.  1.     sa  a. 

n.5.  4ft.  a.  n.  7,  8.  111.  a.  n.  6.    iii.b.n.i. 

1 18.  a.  n.  3.    141.  a.  n.  3.    190.  a.  n.  a. 

ChesteTy  • 

Earldom  of,  how  it  became  annexed  to  the  Crowu, 

16$.  a.  n.  4. 
The  county  palatine  of,  how  affected  by  34  Geo.  3. 

157.  a.  n.  4. 
The  city  of,  is  excepted  in  4  W.  &  M.  c  a. 

176.  b.  a  5. 

ChetagCy 
Offence  of,  still  inquirable,  140.  a.  n.  3. 

Childy 

When  either  of  two  persons  may  be  its  legitimate 

father,   whether  it  shall  choose,   8.  a.  n.  7. 

133.  b.n.  1. 
Where  it  shall  take  jointly  with  the  parent,  and 

where  in  remainder,  9.  a.  n.  3,  3. 
Follows  the  condition  of  its  father,  b^  our  law 

133.  a.  n.4.  ' 

Seats,  by  the  civil  law,  ibid.  n.  7. 
Posthumous,  limitation  to,  secured,  398.  a.  n.^  3. 

ChUdreny 

Posthumous,  bom  after  the  usual  tiiae,  1^3.  b 
n.3.  . 

See  more  concerning  CfaildJnen«  ua»    a,    n.   3. 
133.  a«  n.  6. 
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dkeuif  Pieeeif  53.  a.  n.^. 

Wba^  143,  b.  n.  4.    9^  a.  n.  i. 

Chroalry^ 
Coon  of»  its  Gnmiiial  jmisdktioD,  74.  b.  n.  1. 

Closes, 

In  action,  assignable  tbroagh  the   mediam  of 

equity,  933.  b.  n.  1.    SQ5.  a.  n.  1. 
In  action  of  a  wife,  aoo.  a.  n.  s.    351.  a.  n.  1. 

IIL 
See  more  ooooeming  Choses  in  action,  90.  b.  n.  4. 

144.  b.  n.  1.     339.  b.  n.  1.     265.  a.  n.  1. 

3S0.a.n.  1. 

Chronicles^  (andent) 
As  to  deaneries,  95.  a.  n.'4. 

Chttrckwardens^ 
How  and  for  what  purposes  thej  are  capable  of 
porcfaasing  lands,  3.  a.  n.  4. 

Cion,  133.  a.  D«  3. 

Circuity^  191.  a.  note,  Sect  VI.  8. 

109.  b.  n.  3,  3.     110.  b.  n.  3.     ill.  b.  n.  1. 
113.  b.n.3. 

ChU  LaWf  133.  a.  n.  7. 

Gainif 
Cootinoa),  353.  b.  n.  1 . 
On  the  record  of  a  fine,  ibid. 
By  a  stranger  to  a  fine,  863.  a.  n.  (B) 
See  more  couoenung  Claim,  48.  b.  n.  4.     131.  a. 

n.  1.     i45.b.n.i.    si8.a.n.i,3,3.    343.b. 

n.  1.     S50.  b.  n.  1.    357.  a.  n.  1. 

ClanseSj 

Tor  shifting  tme  estate  on  the  accession  of  another, 
337.8.  n.  1.IL  1. 

(In  a  settlement)  for  shifting  au  estate,  and  for 
taking  a  name  and  using  arms,  reference  to 
cases  on,  337.  a.  n.  1.  II.  3. 

(In  a  strict  settlement)  which  enjoin  taking  the 
name  and  using  the  arms  of  the  settler,  observa- 
tions oa,  and  form  of,  337.  a.  n.  1.  II.  3. 

Tor  taking  a  name,  and  using  arms,  are  sometimes 
improperly  used,  337.3.  n.  1.  II.  3. 

^^S2/*  Benefit  of,  80.  b.  n.  1. 

CtietU, 
And  patron  in  the  Homan  law,  64.  a.  n.  1. 

Coadjutors  Of  a  bishop,  94.  b.  n.  3. 

Codey 
Civil  Napoleon,  as  to  registration,  390.  xb.  n.  1. 
XIII. 

Codesy 
Napoleon,  191.  a.  note,  Sect.  III.  3. 
Of  the  German  tribes,  ibid,  note,  Sect  TV. 

CegRaiiy 
fu  the  Koman  law,  1 1.  a.  s.  3.    88.  b.  n.  6. 


CO 


CoAoiftafsofiy 

Averment  a^onst,  in  case  vi  baioo  and  feme, 
133.  b.  ILL 

Cbsji, 
Of  the  kingdom,  S07.  b.  n.  1. 
Corrent,  tender  of  a  sum  in,is  good««07.  b.  B.  3- 

CoUaUral  things^  313.  a.  n.  1. 

Collation  of  (roods f 
In  the  dvil  law,  176.  a.  n.  10. 

CoUeges  and  Chapter s^  95.  a.  n.  1 . 
Collegiate  Churchesy  95.  a.  n.  s. 
Coloni  et  gleha  adscriptitH^  64.  a.  n.  1. 
Commandment^  Before  disseisin,  180.  b.  d.  4. 
Commencement  Of  a  lease,  46.  b.  n.  9, 10. 
CommendamSj  Tbe  case  of,  1  is.  a.  n.  3. 

CommercCp 
How  &voored  hj  the  law,  47.  a.  n.  14.    191.  a. 
note.  Sect.  VL  5. 9.    37 1 .  b.  n.  1 .  VII.  3. 

Commissiony 
In  chancery,  for  examination  of  witnesses,  a  date» 

but  for  partition,  an  open  proceeding,  1^.  b. 

n.3. 
Of  array,  7i.a.n.  1. 
Of  bankruptcy,  161 .  a.  n.  4. 
To  ascertam  boundaries,  169.  a.  n.  s. 
Of  partition,  ibid. 
Of  Jdscbeat,  305.  a.  n.  1.  1st. 
See  more  concerning  CoounisaoUj  88.  b.  a.  iff. 

157.  b.  n.  3. 

Commissioners^ 
Of  oyer  and  terminer,  74.  b.  n.  i . 

Commitment  f  Of. a  jury  to  prison,  155.  b.  n.  5. 

Commstteey 

To  assign  dower,  38.  b.  n.  1.  • 

Of  a  lunatic,  88.  b.  n.  6. 

(Ilie  king's)  of  an  inCuit  heir,  169.  a.  n.  3. 

Common^ 
Appendant,  must  be  by  prescription,  133.  a.  n.  3. 
Appurtenant,  may  be  by  grant,  as  well  as  by  pie- 

scription,  1 33.  a.  u.  4. 
In  gross,  whether  it  can  be  sons  nomhrt,  13I.  a. 

n.5. 
Appurtenant,  apportionment  of,  147.  a.  n.  7. 
Appendant  or  appurtenant,  recovered  with  the 

land,  151. a.  n.3. 
Appendant  or  appurtenant,  154.  b*  n.  6. 
Sims  nsMifrre,  164.  b.  n.  8. 
Right  of,  138.  a.  n.  3.    371.  b.  n.  I.  IL    S90.  b. 

n.  i.in.    391.  b.  n.  1. 
See  more  concerning  right  of  CominoD,  33.  a.  n.  6. 

Common  Assurances^  131.  a.  n.  i. 
Commoner,  16.  b.  n.  8. 

Common  LatiOt 

The  courts  oC^  35' b.  n.  1. 
'  See  more  ooncemhig  Common  Law,  88.  b.  n.  l6. 

89.  a.  n.  7.      115.  a.  n.   8,  9.  11.  14,  15. 

119.  a.  n.  1.    130.  a.  h.  4.     121.  b.  n.3. 

.Common  PUaSj 

Court  of,  its  origiflj  7 1 .  b.  n.  >• . 
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Common  Recavertff  135.  a.  n.  1. 

OofWfioitf 9 
The  boose  of«  4a.  b.  n.  1.    64.  a,  n.  1  *.  1 10.  a. 
n.  4.    159.  b.  n.  ft.    960,  a.  il  1. 

Camnnme  conmUumj  ne.  a.  n.  4. 

CotnpositioTu  amieablef  121.  a.  n.  1. 

Computattotif 

Ab  to  a  leaae»  45.  b.  u.  3.    46.  b.  n.  8, 9. 
Conclusion,  45.  a.  a.  6, 7*  8.    168.  a.  n.  a. 

Condition^ 
Who  shall  enter  for  breach  of,  13.  a.  n.  3. 
Biestroyed  or  not»  46.  b.  n.  4.    977.  b.  n.  d. 
May  be  apportumed,  where,  148.  b.  n.  4.  S09.b. 

n.  3. 
Effect  of  entiy  lor  breach  of,  aoa.  b.  n.  9. 
For  payment  of  a  sum  nomine  pceiue,  strictness  re* 

quired  in,  153.  b.  n.  9. 
Origin  and  applicatbn  of  the  doctrine  of«  90i.  a. 

n.  1. 
Express,  or  conventionary,  9oi.  a.  n.  1. 
•   Saved,  909.  a.  n.  3.    995.  a.  n.  1. 

In  law,  or  implied,  901.  a.  n.  i:    934.  a.  n.  1. 

941.  a.  n«  4. 
Distinguished  from  a  remainder,  and  a  amditional 

limitation,  903.  b.  n.  1. 
At  common  law ;  in  the  citiI  law ;  in  the  canon 

law,  901.  a.  n.  1.     937.  a.  n.  1.  III. 
Performed  or  not,  where,  905.  b.  n.  1.    907.  a. 

B.^    919.  b.  0.  1.    913.  a.  u.  1.    919.  a. 

n.  1. 
Impossible,  the  different  kinds  of,  906.  a.  n.  1. 

995.  a.  n.  1. 
Against  Uw,  906.  a.  n.  1 .    See  Aiienation,  993.  a. 

n.  I.    993,  b.  XL  1. 
Special,  of  entry  until  sattsfiiction,  903.  a.  n.  3. 
Who  may  take  advantage  of,  as  assignees  within 

the  39  Hen.  8.    915.  b.  n.  1. 


General,  of  re-entry,  903.  a.  n.  9. 

iiQ.  b. 


n.  1.    990.  b. 


Performance  of,  cypret,  919, 

n.  1. 
Not  to  alioi  or  assign  leases,  903.  b.  n.  1.  993.  b. 

Doctrine  of,  as  applicable  to  legacies,  937.  a.  n.  1 . 

JLIIL 
Anneied  to  the  estate  of  a  tenant  to  the  pcedpe, 

903.b.Ji.  i.IV. 
Praeedenl  and  snbseqQent,  observations  upon, 

937.  a.  n.  1.    994.  a.  n.9.    310.  b.  n.  i« 
When.binding  on  lands,  in  the  hands  q£  disseisor,  ^ 

940.  a.  n.  9. 
Fnced/mt  estate  granted  on,  vests  not  till  per- 
formance of,  310.  b.  n.  !• 
&apiiqp9iit»  906.  a.  11.  1. 
Of  a  bpnd,  9o6.  a.  n.  1.    9o6.  b.  n.  f . 
Some  cases  in  which  the  peifoimance  of  may  be 

excused,  907.  a.n.  1. 
Why  money  only  may  be  satisfied  by  a  collateral 

thing,  913.  a.  n.  1. 
To  le-infeoff  the  feoffor  and.  his  wife  in  tail,  &c 

may  he  perlbnned  after  the  wife's  second  mar- 

nage»9i8.b.  n.  i(« 
Not  to  alien,  993.  a.  n.  1. 
Not  to  make  a  tortious  alienation,  993.  b.  n.  1. 
A  void,  does  not  frustrate  a  recovery  or  a  fine, 

993.  b.  D.  I.  - 


941.8. 
309.9. 


Condition, 

To  defeat  a  freehold,  995.  a.  n.  s. 

In  gross,  930.  b.  n.  1. 

Breach  of,  936.  a.  n.  1. 

Making  void  a  devise,  on  maxriage  widioot  con- 
sent, 937.  a.  B.  1. 

Whether  precedent  or  subsequent,  is  entitled  to 
relief  in  equity,  937.  a*  n.  1 . 

Annexed  to  a  fee  coBditional,  390.  b.  n.  1.  IV. 

To  take  a  name  and  use  arms,  may  be  discharge4 
by  a  recovery ;  determined  by  the  estate's  vest- 
ins  in  the  settler's  heir  at  law ;  released  by  such 
heir ;  and  a  right  of  entry  upon  a  breach  of, 
may  be  barred  by  a  fine  with  proclamations, 
397.  a.  n.  9.  IL  3.     . 

Cannot  restrain  the  power  of  tenant  in  tail  to 
make  a  lawful  alienation,  379.  b.  n.  1. 

See  more  concerning  Conditions,  49.  a.  n.  11. 
48.  b.  n.  6.  50.  b.  n.  1.  59.  a.  n.  9.  55*  h. 
n.  10.  69.  a.  n.  1.  1 19.  a.  n.  6.  147.  b.  n.  7. 
150.  a.  n.  4.  -153.  a.  n.  6.  153.  b.  n.  9« 
163.  b.  n.'  4.  i6i4.  a.  n.  3.  173.  b.  n.  4. 
901.  b.  n.  3.  909.  b.  n.  1.  903.  a.  n.  1,  9. 
905.  a.  n.  1*  1st.  907.  a.  n.  9.  918.  a.  n.  1, 
9,3.  918.  b.  n.  1.3.  99i.a.  n.1.  999.  b. 
n.  9.  996.  a.  n.  1.  940.  b.  n. «,  3. 
n.  4.  959.  b.  n.  I.  971.  b.  n.  1.  II. 
n,  1.    353.a.n.  1. 

Conditional  Fees,  19.  a.  n.  9, 3,  4. 

Conditional  Limitation, 
49.  a.  n.  6.    903.  b.  n.  1.  L 

Conditional  Purchases,  994.  a.  n.  9. 

Confession  of  villenage,  199.  b.  n.  9. 

Confirmation, 
Tiom  lord  paramount  to  tenant  paravail,  effect 

of,  159.  b.  n.  1,  9. 
Orant  to  tenant  at  will,  enures  as  a,  49.  a.  n.  i. 
What  is  its  operation,  995.  b.  n.  1,  9,  3. 
In  what  it  differs  from  a  release,  996.  a.  n.  9. 
Is  good  without  privitv, ibid. 
Must  confirm  the  whole  estate  of  a  tenant  of 

freehold  or  inheritance,  but  may  confimi  part 

only  of  a  term  of  years,  997.  a.  n.  i. 
By  enlargement  should  be  distinguished  from  a 

conveyance  or   devise  to  the  ri^ht  heira  of 

tenant  for  life,  999.  b.  n.  i  • 
Before  induction  is  void,  300.  b.  n.  i. 
Of  leases  made  by  ecclesiastics,  301.  a.  n.  i. 
To  lessee  for  years  to  make  bun  tenant  for  life, 

307.  b.  n.  1. 

See  more  concerning  ConfirmSltion,  45.  a.  n.  6, 
7,  8.  1 59.  b.  n.  3.  1 87.  b.  n.  4.  996.  a.  xi.  1  • 
300.  a.  n.  1. 

CongS  d^Elire, 

The  king's,  95.  a.  n.  4.     134.  a.  n.  4. 

Conquest,  ( the),  76.  b.  n.  1. 

Consangtdniti/, 
Different  degrees  of  in  the  canon  and  civil  law, 

93.  b.  n.  3. 
Authors  upon,  94.  a.  n.  1, 9, 

See  more  concerning  Consanguinity,  ^3.  b.  n.  ^ 
l6o.  a.  n«  !•    935. «.  n,  i.  ... 
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Consent  qfLtiseet 

IWywn,toKyei5ror«eWn,48.b.  n.  0. 
•  >MB»i«aiiicenHiigCciiMem,ibid.  79.b.n.  i. 
(to.tt.ii.1.    ^•b.iL4.    131.8.11.1.    ia5.b. 

0.  I. 

Coiuenators  of  the  Peace,  1 14.  b.  n.  i. 
Qmddertttionf 

Good,  133.  a.  n.  8. 
Valuable,  ibid. 

Of  blood,  ibid,   sgo-  b.  d.  i.  X. 
Sec  more  concerning  Consideration,  40.  a.a.  1. 
«90.  b.  n.  1.  V.  4. 

Cmuptraof,  161.  a.  a  4. 
Censtabky 
High, office  of,  eztiiict,  74.  b.  n.  i. 

Construction^ 

Of  common  lav  after  tbe  same  is  declared  by 
•tetotc,  ii5.a.n.9.  ^ 

Of  kv,  88  to  nianomission,  133.  a.  n.  3. 

Sec  more  cooceraing  Construction  of  law,  147.  a. 
n.  2.     183.  b.  n.  1.  ^' 

Ccmdy  among  tbe  Romans,  168.  a.  n,  5. 
Cmdempt, 

Of  royal  authority,  as  to  homage,  66.  b.  n.  1. 
OnOin^ent  ' 

^^^*^*"?^f"?  executory  estates  and  interests, 
«id  possib Jities  with  an  Interest,  the  transrais- 
MMity,  conreyance,  assignment,  and  devise  of. 
aog.  a.  n.  1,  ' 

Contingent  Interest, 

Ofawifc  iu  chattels  real  and  personal,  351. a.  n.  1. 

Omtracty 

Cwrious,  cannot  be  remedied  by  any   subse- 

qocnt  agreement,  covenant,    or  assiimment. 

223.  b.  n.  3.  o  » 

Jot  to  eienaae  powen,  343.  b.  n.  1.  VII. 
^more  coJiceming  Contracts,  33.  «.  n.  10. 

30.  b.  n.  7.    47.  b.  n.  7,    79.  b.  n.  1,  3,  4. 

133«  a.  n.  o« 

Of  tenant  fer  life  towards  redemption  of  mort- 
age, soS.  a.  n.  1. 

Comteyances,  , 

Ai  ^nmon  kiw  and  to  nses,  difference  between, 

188.  a.  n.  13.     371.  b.  n.  1. 
flj  felons,  &c.  43.  b.  n.  3. 

By  custom,  as  to  the  secret  examinaUon  of  femes 

covert,  131.  a.  u.  1. 
Tortious  and  rightfiil,  371.  b.  n.  1.  L  3. 

Costeyancers, 
^  practice  of,  iu  asslgnuig  terms  for  years  to 
>ttend    the    inheritance   to    prevent    dower. 
808.  a.  n.  1. 

'^  ^T^  ^  i?  advising  upon  titles,  consi- 
dered by  Lord  Hardwicke  as  tbe  reason  of  the 
domination   m  Radnor  and  Vandebendy, 

^ttitaal,l^b«n.«6. 

^property  to  K.  B.  145.  b.  n.  1. 
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Coparcenerif 

How  affected  by  Mch  othttKi  acti,  te%  b.  n.  4. 
What  mav  be  divided  between,  165.  a.  n.  1 . 4. 8. 
what  seisin  of  one  will  give  possession  to  the 

other,  186.  b.  n.  6. 
May  release  inter  se,  119.  b.  a.  1. 
Fhie  levied  by  one  to  another,  how  it  oparates^ 

ibid* 

Inter  se,  what  amonnts  to  an  ouster  of  one. 

343.  b.n.  1. 
Disseisin  of  two,  wheUe  one  of  them  bath  issue 

and  dies,  364.  b.n.  (A) 
See  more  concerning  Coparceners,  148.  b.  n.  a. 

I53.».n.i.     i64a.n.4.6.7»«.    i^.a.n.3. 

to6.  b.  n.  3, 3.    167.  b,  n.  1,  3.    174.  a.  a*  4. 

I74'b.  n.  5.  175.  a.  n.  i.  176.  b.n.  3.  186.  b. 

n.  8.    300.  b.  n.  1.    343.  a.  n.  1.'    349.  a.  n,  3. 

367.a.n.  1.    373.  b.  n.  3. 

Copy, 

Of  court  roll,  36.  b»  n.  4. 

Sworn,  98.  b.  n.  1. 

Of  a  record,  117.  b.  n.  4. 

Copyhold, 

Purchased  by  an  alien,  escheaU  to  the  lord. 
3.  b.  n.  4. 

In  pleading,  most  be  expressed  to  be  ad  volunSa^ 

Urn  dornxM,  58.  a.  n.  1. 
Surrender  of,  may  be  taken  by  lord  or  stewmd, 

out  of  the  manor,  58.  a.  n.  4,  and  that  without 

speaal  custom,  ,<59.  a.  n.  6. 

What  estate  passes  by,59.  b.  n.  3. 
Where  tiiere  are  two  stewards,  grant  of  by  one 

IS  good,  58.  a.  n.  5.  •' 

Gnacdian  in  socage  may  grant,  in  his  own  name. 
58.  b.  n.  3.  .       ' 

Heir  cannot  hold  courts  daring  the  interest  of 

his  guardian,  ibid. 
Grant  of,  in  rerersion,  by  dMMtnui  pro  temmnt. 

good,  58.  b.  n.  4.  "T     » 

In  fee,  lord  disseisor  may  accept  surrender  oC 

and  admit  to,  but  not  if  hafd  fiw  life  only. 

6Q.  b.  n.  5.  ^' 

Grant  of,  by  heir  before  assignment  of  dower, 
not  bmding  on  doweress,  58.  b.  n.  6. 

Custom  of  granting,  may  be  destroyed,  as  to  th« 
puticular  tenant,  bat  ramaia  as  to  ravenbner 
58.  b.  n.  7.  ' 

Tithes  grantable  as,  58.  b.  n.  9. 

Cannot   be  partitioned  without  lord's  lieettse 

59-a*n-i*  ' 

Release  of,  by  and  to  whom  it  may  be  made 

fift.e.  a.  3.  J  » 

Forfeiture  of,  by  lease  or  aUenation,  what  amounts 
to,|S9.  >^n.  3,4. 

Forfeiture  of,   by  nonpayment  of  fine,  what 
60.  a.  n.  1.  ' 

By  waste  what,  and  by  whom,  and  when  to 
betakeaaiWiti^of,  63.  a.  n.  t. 

When  rehired  against  in  equity,  ibid. 

Whether,  for  attimder,  befoi;^  admittawe 
03.  a.  n.  1.  ' 

Admittance  to,  whetlier  con^ellaUe  by  actioB 
on  the  cue,  59,  b.  Q.  6L  j  «-««■ 

Fine  upon  admittance  to,  by  whMn,  and  what 
I>ayable,fi9.h.n.8.    sw-b-n/iT 

Entail  of,  barable  by  surrender.  Or  recovery,  or 
forfeiture  and  re.grant,«o.a.n.  3.  «^).bLn.i. 
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CopyAoUy 
Tnu  upon,  tmptM  lies  agBuist  tbe  lofd  for 

CQttii^  60.  b.  n.  4. 
Suirenderee  of,  hath  nothing  till  admittance, 

though  his  heir  shall  be  admttod,  6q,  a*  n.  s. 
Acceptance  of  rent  bjr  the  lord,  a  good  adnuttaoce 

to,  ibid. 
Admittance  of  a  second  surrenderee  to,  an  ad- 

nnttanoe  of  the  iist  by  implicatiou,  ibid. 
Whether  surrender  of  good,  if  made  by  any  other 

than  the  customary  symbol,  61.  a.  n.  3. 
As  to  the  commencement  of  the  surrenderee's 

estate  in,  6a.  a.  n.  1  • 
Propriety  of  receiving  fealty  for,  68.  b.  n.  5* 
Devise  of,  may  be  by  writing  unattested,  111.  b. 

n.  3. 
Whether  within  the  3Sd  Hen.  8.  respcctbg  par- 
titions, i87.a.  n^a. 
Not  within  the  stat.  of  ium,  371.  b.  n.  1.  VIII.  a. 
Tenures,  93.  a.  n.  1. 
See  more  concerning   Copyhold,    14.  b.  n.  6. 

33.  a.  n.  5.  41.  b.  n.  3.  44.  b.  n.  7.  58.  b.  n.a.  8. 

59.  a.  n.  5.    59.  b.  n.  1.  3, 4,  5.    6o.  b.  n.  a. 

61.  a.  n.  I.   6a.  a.n.3.   63.a.ii.  a,  3.    88.  b. 

n.  13. 16.    iii.b.  n.  1.     174.  a.  n.  1.    185.  aj 

n.9.     I90.b.n.4.  390,  a.  n.  1.  V.  a,    agcb. 

n.  i.X.    338.  a.  n.  1. 

CopyholdeT^ 

.   Whether  debt  lies  against  for  his  rent,  57.  b.  n.  1 . 
See  more  concerning  Copyholders,  186.  a.  n.  4. 
357.  b.  n.  1. 

Cortif 
In  sheaves  or  cocks,  or  loose,  or  in  straw,  may 

be  distrained,  47.  a.  n.  16. 
&c  growing,  may  be  distrained,  47.  b.  n.  1. 

ComagCf 

Tenure  by,  106.  h.  n.  a.  106.  b.  (107.  a.  13th  ed.) 
n.a*. 

Coroify, 

.  Where  gnintable  to  more  than  one,  190.  a.  n.  x. 
See   more  concerning   a  Corody,  17.  b.   n.  4. 
97.  a.  n.  3* 

CwonerSf  154.  a.  n.  1 1.  157.  b.  n.  7.  158.  a.  n.  ^. 
161.  a.  n.  4.    i68.a.n«3. 

Corporatiotif 
Sole  or  aggregate,  may  take  lands  in  fee  without 

words  of  succession,  where,  8.  b.  n.  7.    9.  b. 

n.  7.    94.  b.  n.'4. 
Sole,  may  take  chattels  in  succession,  where, 

8.  a.n.1.    190.  a.  n.  84 
Parson  and  churchwardens  may  be  by  custom, 

3.  a.  A.  4. 
Whether  lands  given  to  shall,  upon  dissolution 

of,  revert  or  escheat,  13.  b.  n.  a. 
Aggreoate,  may  in  some  cases  act  without  deed, 

94^  b.  n.  3. 
Sole,  distinction  between  description  of  by  both 

natural  and  politic  name,  and  by  politic  name 

alone,94*b«n.6* 
Successors  of,  bound  without  being   specially 

named,  144*  b.  n.a. 
Leases  from  8^390.  b.  n.  x.  XI. 

Corporation^ 
Ronitter  to  a,  360.  a.  u*  1 . 
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CorporeUwHy 
See  more  ooneeming 

15.  b.  n.  4.  16.  a.  n.  1.  43.  a.  n.  i.  45.  a.  n«  4. 
5a.  b.  n.  8«  9.  66.  hi  n.  3.  109.  b.  n.a.  371.  b. 
n.  1.  Vr.  a. 

Costs  in  Actions  or  SuitSf 
At  Uw,  statutes  respecting,  161.  a.  n.  4. 
-    -    -  how  satisfied  before  and  since  the  statute 

of  Gloucester,  355.  b.  n.  i« 
In  equity,  how  awarded,  ibid. 

Costs  and  Expenses, 
Of  guardians,  bailiffs,  and  receivers,  89.  a.  n.  3, 4. 
See  more  concerning  Costs,  3a.  b.  n.  4.    65.  a. 
n.  4.    357.  a.  n.  a.  .  303.  a.  n.  1. 

CovenatU, 

To  repair,  generally,  whether  it  extends  to  the 
case  of  fire  within  6  Ann.  c.  31.    57.  a.  n.  1. 

To  stand  seised,  133.  a.  n.  8.  305.  b.  n*  1 1. 
a37.  b.  n.  a.    371.  b.  n.  1.  VI.  VI.  1.  • 

Not  to  alien  a  lease  for  years,  303.  b.  n.  i. 

Against  a  right  of  dower,  308.  n.n.  i. 

In  gross,  315.  b.  n.  1. 

Not  to  assign  leases,  333.  b.  n.  1. 

Who,  not  a  party  to  the  deed,  may  enter  into  or 
be  benefited  by,  330.  b.  n.  1.    331.  a.  n.  1. 

Action  of,  for  rent,  369.  b.  n.  3. 

Whether  a  release  is  a  bar  to  a,  before  breach, 
391.  b.  n.  I. 

Action  of,  against  lessor  for  loss  of  a  term  for 
years,  by  recovery  against  the  tenant  of  the 
freehold, 335.  a.  n.  I. 

Personal,  391.  b.  n.  1. 

Ueal,  ibid. 

In  law,  ibid. 

Not  to  assign,  extends  not  to  an  under  lease, 
338.  a.  n.  1. 

To  stand  seised,  as  to  discontinuance,  330.  a. 
n.  I.  VIL 

To  stand  seised  by  tenant  in  tail,  efifect  of^ 
331.  a.  n.  1. 

To  staiid  seised,  as  to  powers,  343.  b.  n.  i.  IV.  V. 

How  expounded,  as  to  the  context.  &c«  384.  a.  n.  1  • 

General,  implied,  may  be  restramed  by  express 
covenant,  ibid. 

General,  express,  b  not  restrained  by  a  subse- 
quent express  covenant,  unless  it  can  be  eon«> 
sidered  as  part  of  the  general  covenant,  ibid. 

A  writ  of,  lies  against  lessor  by  lessee  for  years, 
whether  the  title  be  good  or  bad,  if  he  coven- 
ants to  warranf  and  dcifend  the  land,  389.  a.  n.  3. 

See  Warranty, 

Covenants, 
Collateral  to  the  grantor's  interest  do  nof  ran 

with  the  land,  315.  b.  n«  1. 
Incident  tu  a  reversionary  interest,  are  extin- 
guished by  the  merger  of  that  reversionai^ 

interest,  ibid. 
(The  usual,)  for  title,  reference  to  a  chapter  on» 

384.  a.  n.  1. 
Of  eariy  vendors,  a  purchaser  may  avail  himseiC 

of,  ibid. 
For  lessor  to  enter  and  view  the  lands  demiacfl>^ 

•351.  a.  n.  1. 
Sae  more  concerning  Covenants,  36.  b.  n.  7*^ 

41.  b.  n.  6.    45.  a.  n.  3.    47.  a.  n.  7.    54.  ]^«. 

n.  1.    55.  a.  n.  5.    59.  a.  n.  4.    377.  b.  n.  »« 

379*  b.  n.  1 . 
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OnenHry  Act,  The,  ivj.^  n.  q. 

Gmetiurey 
With  respect  to  powers,  authorities,  and  trosts 


Ccltii^ 


vested  in  the  wife,  i  is.  a.  n.  6. 
See  more  conceming  Coverture,   IS3.  a.  n.  3. 
a4i..b.  n.  1.    347.  b.  n.  1.    See  also  Boron 
BDdFemf. 

CwWf  35.a.n.6,7.    SeeFitmi. 

Counterparts^  aag.  a.  n.  3. 

QmnterpkOf  39.  a.  n.  6. 

CouxtieSy 
Utmedyior  reoorering  hereditaments  in  different 

counties,  154.  a.  n.  3. 
Antiqaitj  of  the  division  of,  168.  a.  n.  6. 

See  iDore  oonoeniing  Connties,  xio.  b.  n.  9. 

125.  a.  n.  9.     154.  a.n.1. 

Court, 
Of  wtids,  38.  b.  n.  1 .    88.  b.  n.  16. 
B«roD,56, a.  n.  4,  5.    58. b.  n.  1. 
Ecdenastical,  79.  b.  n.  4.  89.  b.  n.  ^.  1  St6.  a.  n.  9. 
Of  King's  Bench,  89.  b.  n.  6. 
Of  Chmeerj,  ibid. 

Of  Common  Law,  89.  b.  n.  6.    135.  b.  n.  l. 
Of  Record,  117.  b.  n.  3; 
Of  the  Lord,  193.  b^n.  1.    141.  a.  n.  9. 
Of  Friesbuid,  the  supreme,  193.  b.  n.  9. 
The  County,  145.  b.n.  x. 
Rolb,  i]5.a.n.  10. 

See  more  concerning  Courts,  59.  a.  n.  6.    61  •  b, 
n.  9.    69.  a.  n.  i.    195.  a.  n.  9. 

Covitanier  de  Nommndie, 

({5.  a.  n.  1.    191.  a.  note^  sect.  III.  3. 

Creation  Moneyy  83.b.n.5. 

Creditor^ 
Ibde  ezccntor  hj  debtor,  964.  b.  n.  i  • 
Of  a  testator,  990.  b.  n.  1.  XIV.  1. 
See  Inore  oonoeming  Creditors,  57.  a.   n.   1. 
ii3.a«n«'9.    191.  a.  note,  sect.  VI.  8.    993.  b. 
D.  I.    994.  a.  D.  I.    990. b.  n.  1.  XIII. 

Crimes, 
Committed  in  foreign  countries,  in  what  courts 

triable,  74.  b.  n.  1. 
See'more  concerning  Crimes,  89.  b.  n.  6.  195.  a. 

11.9.     198.  b.  n.  1. 

Criminal  Judicature,  74.  b.  n.  1. 
Cross  Remainders,  i95.b.ii.j. 

Sncoession  of  th«,  99.  b.  n.  9. 

The  power  of,  in  creating  tenures,  93.  b.  n.  3. 

The  light  of  the,  as  to  corodies  and  pensions, 

$7.  a.  xu  3. 
Debts,  909.  a.n.1. 

Curator, 

Appointed  ^as  guardian)  by  the  ecclesiastical 
oourt,  88.  D.  n.  16. 

Curia  regis,  71.  b.  n.  9. 

Curtesi/, 
Title  to,  conferred  by  possession  of  lessee,  yrith- 
out  entry,  99.  a.  n.  3. 


CrU 


Curtesy, 
Of  ah  advowson  in  gross,  by  sebin  in  bw,  99.  a. 

n.4f  5- 
Of  an  adTowson  appendant  (tembU)  by  seisin  in 

deed  of  the  principal,  99.  a.  n.  4. 
^  Whether  of  rent  reserved  on  an  estate  of  free-   - 

hold,  99.  a.  n.  7. 
Of  eqoit^le  estates,  except  where  profits  are 

directed  to  be  paid  dunne  the  wife's  life  for 

her  separate  use,  99.  a.  n.  o. 
Title  to,  how  affected  by  suspension  of  the  wife's 

estate,  99.  b.  n.  9. 
Whether  of  a  title  of  honour,  99.  b.  n.  1 .    1^.  a. 

n.7. 
To  entitle  to,  what  formerly  was  proof  of  issue 

bom  alive,  99.  b.  n.  5. 
In  gavelkind  estates  is  of  a  moiety  only,  30.  a.  n.  1  • 
Ceases  if  husband  marries,  ibid. 
Shall  be  of  rent  de  now  granted  in  tail,  30.  a.  n.  9. 
Whether  of  estates  aliened  and  regranted,  30.  a. 

n.4« 
Whether  of  estates  of  an  idiot,  30.  b.  n.  9« 
Second  husband  entitled  to,  thoogh  there  be  an 

adult  hdr  by  the  first,  30.  a.  n.  5. 
Where  wife  has  two  distinct  seisins,  husband  may 

elect  out  of  which  he  will  have  curtesy,  33.  a. 

n,  5. 
Of  a  trust  is  admitted,  990.  b.  n.  i.  XVI. 
Of  titles  and  dignities  has  long  ceased,  395.  b. 

.  n.  9.  iir. 

Tenant  by,  cannot  vouch,  butjnay  pray  inaid, 

384.b.  n.  1. 
See  more  conceming  Curtesy,  19.  a.  n.  9.    99.  b. 

»•  3»4*  30. a. n.  3*  30. b. n. 4.^6, 7.  40.a. n.  i,9. 

4l.b. n.9.  53.b.  n.  11.  54.a.n.  1.  57.  a.n.1. 

8o.a.n.  1.    111.  a.n.1.    i69.b,n.3.  174*  !>• 

n.  5.    176«  a.  n.  9.    905.  a.  n.  1 .  3dly.  905.  a. 

n.  1. 4thly.   9o8.  a.  n.  1.   941.  a.  n.  4.  941,  b. 

n.  1.    979.  b.  n.  1.    990.  a.  n«  i. 

Custom, 
Essentials  to,  1 10.  b.  n.  1 . 
Extent  of,  1 10.  b.  n.  9«  4. 
Its  effects  upon  testamentary  dispositions  of  per- 
sonalty, 176.  b.  n.  5 1,  6. 
Special,  89.  a.  n.  7.    176,  b.  n.  6.    190.  a.  n«  9. 
General,  89.  a.  n.  7. 
Of  the  province  of  York,  1 76.  b.  n.  7. 
Of  London  as  to  notice  to  quit,  970.  b.  n.  i. 
See  more  concerning  Custom  of  London,  1 1 1«  b. 

n.4.    I76.b.n.  0,9. 
See  more  concerning  Customs,  in  genersl,  33.  b. 

n.7. 10, It.  41. a.  n.5.  43.a.n.3.  43. b. n.9. 

'49.  a.  n.  6.    58.  a.  n.  4.    58.  b.  n.  4. 7.    59.  a. 

n.4. 6.   60. a. n.  1.3.    60. b.n.1..  6i.|i.n*9. 

63.  a.  n.  1.    68.  a.  n.  5.    70.  b.  n.  9.    83.  a. 

n.  3.     85,  b,  n.  1.     88.  b.  n.  13.  15,  16. 

93.  a.  n.1,9.    iio.b.  n.  3.    iii.a.n.  3,5. 

in.b.  n.3,  4.  ii9«b.  n.9.  ]i5.a.n.8,9. 15. 

I9i.a.  n.  1.     134.  b.n.  1.     140.  b.  n.1,9. 

141.  a.  n.  9.  4,  5.    154.  a.  n.  7.    155*  a.  .n.  3» 

171:  b.  n.  5.  175.  b.  n.  4.  187.  a.  n«  1.  ^70.  b. 

n.1.    97i.b.n.  i.VIILi.    379.b.n«ir 

Customary  Descent,  140. b. n.9. 

Customary  Freehold, 
Will  be  intended,  m  pleadins,  if,  &c.  60.  a.  m  I . 
Cases  of  instanced,  49.  a.  n.  o. 
What,  and  what  copyhold,  59,  b.n.  1. 
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Cuttomary  FreehoUy 
P^ctLSOteafiffe  t9  Tole  St  electioBi,  59.  k  B.  !• 
flee  also  338.  a.  n.  1. 

Cvpres, 
uoctratc,  aao.  b.  n.  1. 

Eitate,  in  Littleton,  sect.  35a.  Lord  WHuiott's  re- 
marks on  the,  318.  b.  n.  3  J. 

CyrographuiHt  sag.  a.  n.  1. 


D. 


DamageJeasaTity  47.  a.  n.  13, 13. 
DamaeeSf 

.    Specul,  &6.  a.  n.  9, 

By  reason  of  a  fidse  and  malicious  suit,  t6i .  a.  n.4. 

DonUe,  i54.a«n«5' 

On  de6uilt»  155.  a.  d.  3. 

In  waste,  355.  a.  n.  t . 

By  tile  statme  of  Gloucester,  355.  b.  n.  1 . 

Were  to  be  recovered  at  common  law,  in  personal 

and  mixed  actions,  but  not  in  real  actions, 
.    Ibid. 
.    See  more  oonoeming  Damages,  3a.  a.  n.  5.^ 

33.  b.  n.  4,  5.    33.  a.  n.  1,  s,  3. 6.    37.  b.  n.  a. 

38.  b.  B.  16*  1 17*  a.  n.  1.  197.  b.  n.  4.  141.  a. 

U.9.     i54.b.B.  1.     ift5.b.n.  5.     161. a.  n.4. 

ao8.  a,  n.  1.     951,  a.  n.  1.  «  957.  a.  n.  1,  9. 

Date,  Of  a  lease,  4$.  b.n.  8, 9. 

Dayy  The  natural,  as  to  rent,  909.  a.  n.  9. 

Deans,  Vvieos  kinds  of,  96*  ••n*  i« 

Deaneries^ 

*   Aeooont  of,  and  of  the  mode  of  election  to;  95.  a. 

Death, 

Oflessor,  47.  a.n.  8. 

Of  feoflfor  or  feoffee  before  entry,  48.  b.  n.  5. 
CIvH  and  natoral,  139.  a.  n.  i.     133.  a.  n.  1.  3. 
i8i«  b*  n.  5. 

Death-bed  Dispositions,  1 1 1.  b.  n.  i. 
Debt, 

By  bond,  47*  ^  ^»  8« 

Action  of,  whether  it  lies  against  copyholder  for 
ient,57<h.  n.  i« 

Afiden  of,  for  rent,  96^.  b.  n.  3*       / 

See  more  concerning  an  action  of  debt,  83.  a.  n.  4. 

*    83.  b.  n.  1.  00.  b.  n.  3. 146,  b.  n.  1.  304.  a.  n.  1 . 

On  record  to  the  crown,  909;  a«  n.  i.  V.  3. 

To  the  crown  by  simpid  oohtract,  909.  a.  n,  i.  V.  l. 

Attachment  for*  as  to  disseisin,  330.  b.  n.  i. 

By  simple  contnct,  a  judgment  after  a  vendor^s 
death  in  an  action  on  the  case,  iu  the  nature 
of  an  action  of  deceit,  in  case  of  fraud  in  the 
▼coder  can  only  charge  his  property  as  a, 
364;  a,  n.  I. 

Debis, 

Of  an  ancestor,  by  the  Reiaaii  law,  were  payable 

by  his  heir«  191.  a.  note,  sect.  VI.  5. 
By  simple  contract,  191.  a.  note,  sect.  VT.  9. 
HysKdalty.ibid. 
To  the  crown,  ibid.    949.  b.  n.  i. 
Of  record*  lyu  s^aote,  sect.  VL  fK 


DB 


Debts, 

Of  a  testator,  9o8.  a.  (9o8.  b.  13th  ed,)  n.  1 .  9dly. 
To  the  crown,  succinct  riew  of  the  prerogative 
remedies  for  the  recovery  of : 
T.  At  the  common  law : 
n.  Under  the  sUtuteof  H.  8 : 
in.  Under  the  statutes' of  Q.  Elis. ;  and  under 
the  act  passed,  for  this  purpose,  hi  the 
reign  of  "is  U^  Majesty ; 
IV.  Of  the  general  effect  of  these  remedies, 
909.  a.  n.  1. 
SpeciSed  or  scheduled,  or  not,  990.  bw  n.  I. 

XIV.  9. 
To  the  cfawn,  no  outstanding  term  is  a  proteetioa 

against,  990.  b.  n.  1.  XV. 
And  legacies,  990.  b.  n.  1.  XIV.  3,  4. 
GenerS  ;  spedfied,  990.  b.  n.  i.  XIV.  l. 
See  more  conceraiug  Debts,  19.  b.  n.  9.    17.  b. 
n.  3.     44.  b.  n,  3.     47.  a.  n.  4.     47.  b.  n.  9. 
57.  a.  n.    1.      150.  a.   n,  9.      191.  a.  note, 
sect.  VL  5.     1 9 1 .  a.  note,  sect.  VI.  9.    994.  a. 
n«i.    939.b.  n.1.    9^.  b.  n.i.    97i.,a.n.i. 

Debtor, 

To  the  king's  debtor,  909.  a.  n.  1.  V.  3. 
Madrexecutor  by  creditor,  964.  b.  n.  1. 

Debtors,  Insolvent,  191.  a*  note,  sect.  VI.  8. 
Declaration, 

In  ejectment,  45.  a.  n.  7,  8. 
Offidelit;^,68.b.D.  1.  ' 
(In  pleading)  as  to  general  customs,  89.  a.  n.  7. 
Of  rights,  190.  a.  n«  4. 

Decrees,  Inter^utory  and  final,  x8B.  a.  n.  9. 

De  Donis  (the  Statute), 
What  is  intailabl^  within,  no.  a.  n.  5. 
Does  not  extend  to  the  Isle  of  lian,  ibid. 
See  more  concerning  the  statute  De  Dcmus,  I9l,a. 
n.  1.    397.  a.  n.  9. 1. 

Deed, 

Delivery  of»  49.  b.  n.  5. 

Indented,  186.  a.  n.  9. 

A  deed,  void  as  a  bargain  and  sale,  may  operate 

as  a  covenant  to  stand  seised  and  vice  vertd, 

971.  b.  n.  1.  VI.  I.  Q37. b.  n.  9. 
Whether  a  deed,  void  as  a  surrender,  may  operate 

as  a  covenant  to  stand  seised,  337.  b.  n.  9. 
A  deed,  though  void  as  a  bargain  and  sale,  for 

want  of  inroiment  may  c^erate  as  a  grant  of 

a  reversion  expectant  on  a  lease  for  years  or  at 

will,  337.b.u.9« 
To  whom  the  custody  of  it  belongs  in  the  casf 

of  conveyances  to  nses,  6.  a»  n«  4.      See 

UhOfttTtm 

One  named  in  the  habendum  only  shall  take, 

7.  a.  n*  3.  .. 

Where  one  not  a  party  to  it  shall  take  by  Uor 

not,  96.  b.  n.  4. 
Profert  of,  where  necessary  or  not,  35.  b.  n.  61 

9ft6.a.  u.  1.    97t.b.n.i.VL9. 
Non  at  factum,  where  pleadable  to,  35.  b.  n,  7. 

Of  a  body  corporate,  when  complete,  36.  a.  n.  &. 
Delivery  of,  what  is,  36.  a.  n.  9. 
Of  a  feme  covert   void,  of  an  infont  voidahleip 

49.b.  n.  4. 
Things  iocoiporeal  will  not  pass  without,  47.  n« 

n.  9, 
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Of  tf  nfiuit,  on  what  groimds  it  b  coastroed 

voidibleMty,  51.  b.  b.  3. 
When  and  how  to  be  expUined  or  ftitered  bj 

pirol  ■ereement,  999.  b.  b.  &• 
Sifemt  kiads  of  daeds,  143.  b.  d.  3.  M^.  a.n. 

1.  s»  3- 
CmoeUed ;  rased ;  interiliMd ;  or  with  brokeo  or 

dflftcedtealt,  35.U1I.7.   «9S.b.  lui. 
Who  boand  by  whhoat  leidiag,  330.  b.  d.  i. 
Where  indenlatiaii   necasiaiy  to  iti  Talidtty, 

S99.a,ii«  I. 
Who  not  a  i>artjr  to,  may  be  bound  or  benefited 

by,  931.  a,  n.  1  •. 
Coortwill  not  detain,  thoajgh  found  not  to  be 

those  of  the  party  producing  them,  931 .  b.  n.  1 . 
CoDstmction  of,  a>  to  general  and  pardcolar  in- 

tentkm,  271.  b.  n.  1.  VIL  3. 
Aj  to  technical  expressions,  371.  b.  n«  1.  VII«  9. 
See  more  concerning  Deeds,  6.  a.  n»  5.  7.  a, 

11.8.4.  9-b-o«  1*  36*^ n.  1,3,3,4.7.  45, b. 

0.1.   48.  a.'n.  i."7,8.   49.a.n.8.   59.a.n.i. 

5S.b.n.4.    94.b.  n.3.    ii5.a.n.5.     171. b. 

n.  4.     190.  b.  n.  4,  5.     335.  at  n.  3.    935.  b. 

JU3t.    93a.  a.  a.  1. 

-D«W>47.  a.n.  11. 
If  a  put  whether  they  belong  to  the  heir,  8.  a* 

Of  tenant  for  life,  46.  a.  n.  3. 

Of foocfiee,  46.  a.  n.  3. 

By  one  where  two  are  Touched,  386.  a.  n.  i« . 

Befeasance^ 

Of  an  obli^tion,  307.  a.  n.  9. 
When  it  may  be  made,  336.  k  n.  i« 

Defence^ 

iiCgal  import  of  the  term  in  pleadings,  137.  b.  n.  3. 
See  more  eonoeming  Defence,  197.  b.  n;  3,  4. 
135*  b.  n.  1. 

utfendantSy  Obstinate  and  Texatious,  161.  a.  n.  4. 

Of  a  worI  and  its  etymology  confeonded,  1 10.  a. 
0.1. 

Derivation  of,  331.  b.  m  1. 

In  its  general,  and  In  its  particular  sig»iification, 

331.  b.  n.  1. 
Groonded  on  the  non-peiformanoe  of  a  ooTcnant 

real,  331.  b.  n.  1. 
lo  lerying  a  finc^  331.  b.  n.  1. 
See  more  concenuiig  Deforcement, 390.  b.  n.  i.III. 

330*  b.  n.  1. 

Of  consaogimuty,  diffieremse  of,  ui  the  civil  and 

eanonlaw,  93.b.n.  3. 
Alto  dliaciain,  &e. 339.  a^  n.  9. 
Kot  expreisly  named  in  the  Levitical  law  are  yet 

prohibited  by  that,  and  the  33  H.  8. 335.  a.  n.  i. 
See  more  49oaoeming  J>egrees,  33.  b.  n.  i,  9. 

34.  a.  n.  1  • 

'^^^f  In  criminal  justice,  135.  a.  n.  3«  > 
Bf^^gaieSf  Cooft  of,  79.  b.  n.  i. 

Or  bhrth  of  a  child  before  or  after  the  usual  time, 

133.  b.n.  1,3. 
Or  dower  by  the  sheriff;  34.  b,  n.  4. 
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DeUoeryp 
Ofabond,  a6.a.o.  6. 
Of  a  deed  as  an  escrow,  36.  a.  b.  3. 
-    -    -    by  an  infent,  5i»  b.  n.  3. 
See   more  concerning  the  DeCreiy  of  a  Dead, 
36.  a.  n,  4. 7.    49.  a.  n.  1. 

Demandy 

Of  rent,  where  necessary  or  not,  to  give  title  to 

re-enter,  &c  303.  a.  n.  3.  303.  a.  n.  l. 
For  money  to  be  paid  at  a  certain  plaos  may  be 

made  at  any  other  place,  3io.  b.  n.  1  {• 
See  more  concerning  Demands,  153.  a.  n.  6. 

153.  b.  n.  8.    301.  b.  n.  1.  3.    303*  a*  n.  1. 

39i.b.n.i. 

Andent,  154.  a.  a.  11. 

Lands  in  tenure  cannot  be  said  to  descend  as 
demesne,  940.  b.  (341.  a.  13th  edit)  n.  i* 

Demesnes f  Of  a  manor,  44.  b.  n.  7.    1 33.  a.  n.  1 . 

Demise,  47,  b.  n.  7. 

Demist  or  Concessit  49.  a.  n.  1. 

De  modo  tevandijines^  i9i.  a.  n.  1. 

Demurrer, 
Trial  on  a,  155.  b.  n.  5. 
To  evidence,  155.  b.  A.  5. 
See  more  concerning  Demurrer,  79.  #•  n.  3« 

115.  a.  n.  15.     164.  a,  B.  4,     983.  a.  b»  1. 

303.  a.  n.  1. 

Denial,  of  rent,  i6o.  b.  n.  3. 
Denization,  199.  b.  n.  6. 
DenixeHf  19.  a.  n*  7. 
Depasturing,  The  right  of,  9eK  a.  n.  i . 
De prarogativd  regis,  191. h,iu^   . 

Deputy,  107.  a.  n.  5*    1^  a.  n.  8. 
Descender,  A  formedon  in,  1 15.  a.  n.  i. 
Descent, 
Authors  upon  the  law  o^  10.  h.  n«    14,  a.  n.  9. 
Ex  pane  maUmd,  where  it  continues,  and  what 
shall   be  a  purchase  and  break  the  deaoaiit, 
19.  b.  n.  9. 
What,  and  what  a  purchase,  in  <»ae  of  a  davise 

to  the  heir,  ibid. 
May  be  through  one  parent,  though  the  other  be 

an  alien  or  attainted,  19«  a.  n.  7. 
Where  prevented  by  seignioiy  and  faomafs^  is.  b. 
n.3. 

Where  to  the  heirs  ex  parte  aMttrai,  1 3.  a.  a.  4, 5. 
By  the  half  blood,  why  exduded,  and  whan, 

14.  a.  n.3. 6.  * 

To  daughters,  by  different  femai,  aa  heirs  to  tbelr 

father,  I4.a.n.5. 
Where  course  of,  enkiged  by  biivif^  issve, 

I9.a.n.9. 
How  affected  by  11  aud  13  W.  3,  c  4i8,  a.D.  8. 
Defeated  by  dower,  341.  a.  n.  u 
Of  legal  and  equitable  estates  the  sapKu  191,  a, 

note,  sect.  VI.  1 1.    390.  b.  n.  1.  XVI. 
Partible,  175.  b.  n.  6.    176.  a.  n.  1, 
The  fruits  of  tenure  incident  to^  191,  a.  Mit 

VLu. 
Of  a  remainder  or  reversion,  339.  b.  n.9. 
Which  tojls  entry,  941.  b.  n.  i.  949.  a.  n.  l« 
To  the  heir  of  a  disseisor,  978.  b.  n.  1,  347.  V,iui, 
By  the  Salic  Uw,  395.  b.  n.3.  IIL 
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Descentf 

Of  tlie  crown  of  France^  and  of  other  dignities 

there,  335.  h.  n.  9.  Id. 
Of  fiefr,  as  to  feaiales,  395.  b.  n.  9.  IIL 
As  to  renutter>  347.  b.  n.  i. 
To  the  heir,  cannot  .be  where  the  ancestor  is 

sednded  from  taking,  386.  a.  n.  i. 
See/nore  concerning  Decent,  &.  a.  n.  9.  9.  a.n.4. 

lo.a.  n»3.     ii.a.n.1.    ii.b.  n.  3, 4.     19.  a. 

II.  4.    15.  b.  n. 9. 4.    17.  b,  n.  3.    18.  b.  n.  9. 

ip.  ••  n.  3, 4*  94.  b.  n.  9, 3.  95.  a.  n.  1 .   96.  b. 

n.  3.    37.  a.  n«  5.    98.  a.  n.  8.     40.  a.  n,  9. 

40.  b.  n.  3.  55.  b.  n.  9.   57.  b.  n.  6.  60.  a.  n.  1. 

87.  b.n.i.  88.b.n.9.5,6. 11.13.  9i.b.u.i. 

93.a.n.9.    94.b.n«i.    iio.b.n.4.    140.  b. 

n.  9.     165.  a.  n.  4.  7,  8, 9.     175.  b.  n.  3, 4* 

I76.a.n.  !•  936.a.n.i.  938.0.  n.i.  939.0. 

n.  1. 4.    939.  b.  n.  I,  9,  3.    940.  b.  n.  9,  3. 

949.  a.  n.  I,    943.  a.  n.  9*     945.  b.  u.  1,  9. 

5^8.a.n.  1.  949.B.n.  1.  950. b. n.  1.  977.B. 

n.  1.    334*  b.n.  i. 

Dcscrytiotlf  of  a  corporation  sole,  94.  b.  n.  5. 
DeipenseTf  Barony  of,  165.  a«  n.  6. 

Detainer  ot  rent,  161.  b.  n.  9. 
JDetoMHi^li^  of  charters,  39.  a.  n.3. 

DeHnue  for  charters,  90.  a.  n.  9. 
Deeisey 

Of  knd,  passes  the  fee  without  words  of  inherit- 
ance, if  the  devisee  is  charged  with  a  gross  sum, 

9.  b.  n.  9. 
SeeuM,  if  the  som  be  ]iajable  out  of  the  profits  of 

the  land,  ibid. 
Construction  of,  proximo  eotutmgumUa^  et  tsn^ 

gttttiif,.iO.  b.  n.9. 
Construction  of  a  devise  to  A,  and  his  heirs  male, 

97.0.  n.  4. 
History  of  the  power  of  disposing  by,  111.  b. 

n.1.3,4. 
Requisites  to  a  derise,  within  99  Car.  9.  c.  3.  and 

extent  of  that  stat.  1 1 1 .  b.  n.  3. 
By  custom,  where  it  should  even  now  be  re- 
sorted to,  1 1 1.  b.  n.  4. 
Effsct  of  two  inconsistent  ones  in  the  same  will, 

91. a.n.4;    119. b.  n.  1. 
Superstitious,  11 9.  b.  n.  9. 
Of  lands  operates  as  a  legel  conveyance,  191.  a. 

note,  sect.  VL  10. 
Of  lands  to  be  sold  by  executors,  936.  a.  n.  1. 
Executory,  941.  a.  n.  1,    971. b.  n.  1.  VIT.  9. 
By  statute  and  by  custom,  971.  b.  n.  1,  VIII.  1 . 
In  general  tenns,  whether  it  passes  estates  in 

mortgage  and  trust  estates,  905.  a  n.  1.  5tfaly. 

379.b.n.i. 
See  mere  oonceAiuir  Devises,  9.  b.  n.  3.    19.  b. 

n.  9.      14.  a.  n.  S,     90.  b.  n.  9.     99.  b.  n.  4. 

98.  a.  n.  8.  36.  b.  n.  6.  41.  b.  n.  5.  49.  a.  n.  9. 

59.  b.11.9.  7.  69.a.n.  1.  88.  b.n.  11.  111.  a. 

n.5.  ii9.b.n.  9.  ii3^a.n.  9,3.    154.8.11.7. 

185.  a.  n.  10.    913.  b.  n.  i.    993.  a.  n.  1.. 

940.b«B.9,3. 

Dialogue  (Tlie)  of  the  Exchequer,  68.  b.  n.  7. 

Dies  juridicus,  135.8.  n.  1. 

Dies  nonjurididf  135.  a.  n.  3. 

D^fdtieSy 
'Titles  of,  king  cuiuot  create,  with  a  mesne  be- 
tween baron  and  baronet,  16.  b.  n.  8. 
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Dignities^ 
K»w  determined  or  surrendered,  16.  b.  n.  9. 
Piecedence  in  respect  of»  16.  b.  n.  4. 
May  be  granted  without  naming  a  pbice,  90.  a.  n.  3. 
Intail  thereof  cannot  be  barred,  ibid. 
Whether  husband  entitled  to,  by  curtesy,  99.  b. 

n.  1.    165.  a.n*7* 
Annexation  of  creation  money  to,  83.  b.  n.  5. 
Though  in  abeyance  m^  be  revived  by  royal 

nomination,  165.8.  n.  o. 
To  whom  descendible,  165.  a.  n.  7, 8. 
See  more  concerning  Dignities,  9.  a.  n.9.  I5.b. 

n.  3.  16.  b.  n.  1.  165.  a.  n.  4. 

Diocese  f  94.  a.  n.  3. 
Disabilit^^  190.  a.  n.3. 
Disappropriation,  46.  b.  n.  1 . 
Disclaimer  y  46.  a.  n.  3. 

Discontinuances^ 

Where  originally  for  life,  enlarged  by  accession 
of  the  fee,  49,  b.  n.  9. 

Discontinuance, 

L  General  import  of,  395.  a.  n.  i. 
Usual  import  of. 
At  present; 

In  Littleton's  time,  ibid. 
Analogy  between  it,  and  interraption  (and 

prescription)  in  the  Civil  law,  ibid. 
Applies  solely  to  those  cases  where  the 
freehold  is  divested,  ibid. 
II.  By  ecclesiastical  persons,  395.  b.  n.  1 . 

III.  By  persons  seised  t'ure  taorit,  ibid.  n.  9. 

IV.  By  tenants   in  tail  with   respect  to  their 

issue,  396.  b.  n.  1. 
V.  By  tenants  in  tail  with  respect  to  the  rever- 
sioner, 397.8.  n.  1.    333.  b.  n.  1. 
VI.  By  tenants  in  tail  with  respect  to  those  in 
remainder,  397.  a.  u.  9. 

Observations  on   the   effect   of    the 
statutes  de  douu  and  futa  empUfm, 
ibid.  I. 
Distinction  between  a  remainder  li- 
mited after  an  estate  tail,  and  a  con- 
ditional, or  contingent  nse,  limited 
upon,  or  after  such  an  estate,  ibid.  IT. 
As  to  clauses  for  shifting  the  se- 
cond estate,  on  the  accession  of 
the  family  estate,  ibid.  II.  1. 
As  to  clauses  enjoining  persons, 
to  whom  estates  are  limited  in 
strict  settlement,  to  take  the 
name  and  use  the  arms  of  the 
settler,  ibid.  IL  9. 
The  injunction  of  taking  a  parti- 
cular name,  and  using    parti- 
cular arms,  is  sometimes  im- 
properly used,  ibid.  IL  3. 
VIL  Modes  of  ooaveyance  which  work  a  discon- 
tinuance, 330.8.  n.i. 
VIU.  Cannot  be  of  things  lying  in  grant,  unless 
by  election,  339.  a.  n.  1. 
IX.  Hie  conveyance  must  be  of  such  an  estate 
as  in  its  original  creation  may,  by  pos» 
sibility,  endure  beyond  the  life  of  the 
tenant  in  tail,  333.  a.  n.  1 . 
Ends  when  the  estate  conveyed  determines, 
ibid. 
X.  To,  or  with  the  concurrence  of,  (he  remain- 
der man  or  reversioner,  335.  a.  n.  9. 
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Dmndmuaneef 

Ibr  life,  is  oootmued  after  the  determination  of 
the  life  estate,  where  the  rerersion  or  remainder 
is  executed  in  possession  in  a  third  penou 
during  the  life  of  the  tenant  in  tail,  333.  b.  n.  i. 

Asto&  king,  373.  b.  n.  i. 

See  more  oonoeniing  Disoontinnanoe,  60.  a.  n.  3. 
lai.  s,  n.  1.  163.  b.  n.  4.  191.  a.  note,  sect. 
VL8.  soo.b.  n.  i.  904.  b.  n.  1.  a50.  b. 
D.  1.    300.  a.  n.  s. 

disconHnuoTf 
DifaeQce  between  the  alienee  of,  and  the  heir 
oralieneeof  a  disseisor,  325.  a.  n.  i« 

DiscGvmf, 
Enforoed    m  Chancery  and   the    Exchequer, 

159.  a.  n.  4* 

Tlie  ages  of,  as  to  infants,  79*  a.  n.  3.    79.  b.  n.  3. 
8^a.n.  I.    89.b.  n.  6. 

IXsparaganeni^  Bi,h,iu^.  88.b.n.ii. 

Or  jjoeuse  to  alien  in  mortmain,  99.  a.  n.  1. 
With  a  disability  created  by  statute,  130«  a. 

."•3.4. 

As  to  Biamage,  335.  a.  n.  1.    944.  b.  n.  a. 

J^ifemng  PtnoCTf  iftaa.n.4.  i34.a.n.  1. 

Bittoseef 
Avoiny  of  the  lord  upon,  fi68.  a.  n.  0. 
Ki  remedies  to  recover  possession,  339.  a.  o.  1. 
After  1 R.  s,  c.  9.  191.  a.  note,  sect.  VI.  1 1. 
^j  he  may  not  mter  upon  a  person  who  is  in 
by  judgment  of  law,  335.  a.  u.  1. 

Kmsin, 

Actnal  or  by  election,  where,  57.  a«  n.  3.    57«  b. 

"•5.    153.  b.  n.  7.    339.  a,  n.  i.   366.  b.  n,  1 . 

S30.  b.  n.  1. 
yfritof,  J54.  a.  D.  II. 

Whether  replevin  of  a  rent  charge  is,  160.  b.  n.  3. 
What  arooonts  to,  ibid. 
Byinfrjits,  and  femes  covert,  must  be  by  their 

own  proper  acts,  i8o.  b.  n.  4. 
Why  of  tenant  for  life,  makes  a  fee  in  disseisor, 

180.  b.  n.  7. 
By  procurement,  iBi.  a.  n.  1. 

^''^of|d39*>-  o*  ^* 
Of  rati,  i8i.a.  n.  3. 
Of  kod  does  not  disturb  rent  issuing  out  of  the 

laDd,366.b.  n.  1. 
By  a  guardian's  holding  over,  371.  a.  n.  3. 
Caimot  be  qualified,  s^.  b.  n.  1. 
With  respect  to  discontinuance,  335.  a.  n.  t. 
Tht  notoriety   of,  countervails   livery,  330.  a. 

iti.vn. 

Investigation  of  the  learning  upon  the  subject  of, 
with  respect  to  the  question^ — What  possession 
is  required  in  the  feoffor  to  make  his  feoffment 
an  actual  disseisin  of  the  freehold,  not  merely 
adfaaeiain  which  is  such  at  the  election  of  the 
•P^ftJiddO.  b.  n.  1. 

Actaal,as  defined  by  lord  Mansfield,  ibid. 

By  election,  aa  explained   by  lord   Mansfield, 
ibid. 

Actaal,  the  precise  definition  of  was  considered 
by  lord  Mansfield  as  once  well  known,  but  not 
then  to  be  found,  ibid. 
Voul. 


DI 


Dissminj 
Mr.  Butler's  role  for  dtstin^uishiug  thoae  acts 
which  amount  to  actual  disseisin,  firom  timse 
which  are   only  such  at   the  election  of  the 

P«"ty»  330- b- n-  *• 
By  tenants  for  years  and  othen  having  estates 

less  than  of  freehold,  the  books  which  speak 

of  generally,  must  be  understood  of  actual  dis- 
seisins  and    not   of  disseisins   by  election, 

ibid. 
An  actual,  is  made  by  the  feoffment  of  tenant  for 

years,  since  a  fine  levied  by  the  feoffee  will 

bar  the  lessor  at  the  end  of  five  years,  ibid. 
An  actual,  may  be   made  by  the  feoffments  of 

copyholders,  tenants  for  years,  bv  elegit,  sta< 

tut«%  at  will,  or  by  sufferance,  ibid. 
Of  things  lying  in  grant  is  only  such  at  election, 

339. a.  n.  I.VIII. 
As  to  damages,  355.  b.  n.  1. 
Of  two  coparceners  where  one  hath  issue  and 

dies,  364.  b.  n.  f  A). 
Actual,  the  editors  opinion  on,  seems  confirmed 

by  sect  698,  and  lord  Coke's  commentary 

upon  it,  367.  a.  n.  1. 
After  34  H.  8.  373.  a.  n.  1, 3. 
See  Entry,  50.  a.  n.  3.    57.  b.  n.  6.  &c. 
See   more   concerning  Disseisin,  30.   b.   a.  4. 

47.  b.  n.  13.   53.  a.  n.  9.    55.  b.  n.  1 1 .   58.  b. 

n.5.  59.a.n.3.    I53.b.n.3.5.   i6i.b.  n.  3. 

180.  b.  n.  5.     188.  a.  n.  10.    339.  a.  n.  4,  5. 

339.  b.  n.  3.    340.  a.  n.  I,  3.     341.  a.  n.  3. 

34i.b.  n.  1.  349.  a«n.  1.   348.a.n.  1.  349.8. 

n.  1.    35i.a.  n.  1.    357.3.  n.i.    363.8.  n.i. 

366.  a.  n.  (A).     367.  a.  n.  1.     368.  a.  n.  9. 

371.  b.  n.  I.  II.     375.  b.  n.  1.    377. a.  n.  i. 

378.  b.  n.  1.     390.  b.  n.  1.  V.  4.    349.  b. 

n.  i.m. 
Disseisor^ 

The  nature  of  his  interest,  194.  b.  n.  3.  338.  a. 
n.  1.    364.8.  n.  1.    366.8.  n.  I. 

Donee  and  feoffee  of,  is  out  of  37  H.  6.  c  1 . 
338.  a.  n.  3. 

Heir  of,  what  estate  the  law  will  defend  bis  pos- 
session of,  and  why,  339.  b.  n.  3 .    350.  b. «.  1 . 

Assignment  of  dower  to  widow  of,  by  disseisee, 
341.  a.  n.  I. 

Title  of  completed  by  release  from  disseisee, 
364.  a.  n.  1. 

Who  is,  or  not,  371.  a.  n.  1 , 3. 

Release  to  one  shall  not  enure  to  bis  companion, 
375.  b.  n.  1. 

What  be  may  plead,  385.  b.  n.  1. 

Cannot  acquire  less  than  a  fee,  896.  b.  n.  1 . 

The  feoffee  of,  after  a  jeu  and  a  day,  was  an<* 
ciently  held  to  have  right  of  possession,  and  to 
put  the  disseisee  to  bis  writ  of  entry,  as  in  the 
case  of  a  descent  to  liis  heir,  330.  b.  n.  1 . 

The  different  degrees  of  title  iu  a  disseisor,  kc. 
347.  b.  n.  1 . 

Dissolfitiofiy  Of  monasteries,  139.  b.  n.  1. 
See  Release,  per  mitter  U  dnnt, 

JDistresSf 
May  be  made  for  arrears  after  determination  of 

particular  estate,  47.  a.  n.  6. 
At  what  time  it  may  be  made,  47.  b.  n.  6. 
Of  what  things  it  may  be  made,  47.  a.  n.  1 1 ,  13, 

13, 14. 16,  17,  18.    47.  b.  n.  1,  9. 
May  be  sold,  at  what  time,  47.  b.  n.  7. 
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WUrt,  of  beMt$  whkh  ««ca|^»  47-  K  n.  9, ). 
May  be  Inpoundcd  on  mnj  pMt  of  tlie  laud, 

47.  V.  n.  4. 
Authon  upou  and  statutes  refeting  to,  47.  h.  n.  7. 
\Vher«  U  m»y  be  wade  ^  a  reUef,  8a-  a.  d.  3. 
DilVvrrnoe  betviceu  acts  ol'  law  and  acts  of  the 

(lariY  re»|>cctUu(  power  of»  150.  b.  11. 1. 
'I1h>  ktug  iMay  dtstrMA  on  all  the  lands  of.h'is 

lessee,  47.  a.  lu  1.  and  take  his  cattle  iu  the 

K'tgh\N«v>  )6l.a.  II  3. 
Klle^t  uf 'teuder  of  rent  before  or  after  distress, 

Itkt.  b,  U.4, 
May  bv  made  hy  reiiresentatWes  of  tenants  for 

ItiV,  iti>i.  H.  n.  4.    16a.  b.  n.  1. 
HUtMtory  |>ro\islon8  respecting,  collected,  16a.  b. 

\>  Mil  rt)«|>ect  to  the  avowrj.  Is  a  chose  in  action, 

aau.  a.  u.i. 
Him  more  concerning  Distress,  34.  b.  n. 4.    47.  a. 

II,  4.  15.    47.  b.  n.  5.    55.  b.  D.  13.    57-  b. 

II,  I.    67.  b.  n.  1.    68.  b.  n.  5.    83.  a.  n.  4. 

83.  b.  n.  1 .    91.  b.  n.  3.    93.  a.  n.  ft.     141.  a* 

u«  9.     143.  b.  n.  5.    144.  a.  n.  1.    147.  a. 

II*  9.  5.     147.  b.  n.  9.     148. a.  n.  1. 4.    I50.a. 

n,  3.     151.  b.  n.  5.    153.  a.  n.  1.  4.    154*  a. 

IU9.     i6o,  b.  n.  3.      161.  a.  n.  3.     i6g,  b. 

n.  1.     191.  a.  note,  Sect.  VI.  9.    909.  a.  n.  9. 

909.  b.  n.  I.    909.  a.  n.  1.  L     914.  a.  n.  i. 

968.  b.  n.  1.    319.  b.  u.  (A). 

Distribution^ 

111  exclusion  of  the  testamentary  power,  176.  b. 

n.  6. 
The  statute  of,  176.  b.  n.  10. 

Divorce, 

On  reversal  of  sentence  of,  a  writ  Issues  out  of 

CbBncer3*,  33.  a.  n.  1 1. 
See  more  concerning  Divorce,  95.  b.  n.  9.    39.  a. 

n.  9.    33. b.  n.  1.     136. a.  n.  1.    935.  a.  n.  i. 

Domesday  Booky  1 .  b.  n.  9.    83.  a.  n.  1. 
Dominium  directum,  191.  a.  note.  Sect  IL 
Dominium  utile,  191,  a.  note.  Sect.  II. 
Dominus  litis,  in  the  Roman  law,  368.  b.  n.  1. 

Domus,^h.n.i. 

Dofwer, 

Wife  of  an  idiot  entitled  to,  30.  b.  n.  9. 

Keason  whj  the  law  gave,  30.  b.  n.  8. 

Doweress,  how  attendant  in  respect  of  serrices, 
31.9.  n.  9. 

Whether  prevented  by  a  contingent  mesne  estate, 
98.  a.  n.  7.    939.  b.  n.  3. 

0(  land  held  upon  condition,  after  entry  for  con- 
dition broken,  31.  a.  u.  4. 

Doweress  shall  not  have  emblements,  39.  a.  n.  7. 

Hlmll  be  of  an  estate  as  it  was  in  the  seisin  of  the 
husband,  39.  a.  n.  8. 

Of  what  seisin  generally,  31.  b.  n.  7.  38.  a. 
Ill  10.    939.  b.  0.3. 

Uf  how  much,  on  eviction  of  part  by  title  para- 
iMouiUi  3i.a.  n.  6. 

\\\\  iif  H  trust,  99.  a.  n.  6.  31.  b.  n.  3.  908.  a. 
w  1 1  nor  of  a  cnsthe,  31.  b.  n.  5.  nof  of  the 
\>4|ilui  iiianiion  of  a  barony  by  tenure,  ibid.  n.  6. 
^>  >i  Kit  Isnd  held  in  joint-tenancy,  35.  a.  n.  1 . 

\^>  *.  n.  3. 

V^>i^  vuUtlcd  to,  if  married  hy  king's  license,    I 
i«   b«  11.9.     199.  b.  n.  4.  I 


Doner^ 

Asugnment  of,  by  whom,  what  and  how  it  slioold 
be  made,  39.  a.  n.  3. 5.  8.  39.  b.  n.  1.  34.  b. 
n.  1.    35.  a.  n.  1,  9.    38.  b.  u.  1. 

Of  rent  reserved  in  tail  so  long  as  the  tail  conti- 
nues, 39.  a.  n.  4.    998.  a.  n.  9 . 

Whether  in  case  of  a  divorce  causa  adukerii,  31 .  a. 
n.  9, 10. 

Where  doweress  shall  hold  chai^d,  39.  b.  n.  9. 
908.  a.  n.  X . 

Damages  in,  what  and  how  assessed,  39.  b.  n.  4. 

33.  a.  n.  1.  6. 

Where  baron  has  two  distinct  aetniu,  the  wife 

may  elect,  33.  a.  n.  ^ 
Where  of  lauds  purchased  and  aliened  during  the 

time  wife  was  not  dowable,  39.  b.  n.  8. 
By  custom,  instances  of,  33.  b.  n.  7. 11.  authors 

upon,  39.  b.  n.  5.    iii.a.n«i« 
Wife  cannot  wave  costomary  for  eommon  law 

dower,  33.  b.  n.  lo. 
Ad  ostium,  &c.  must  be  immediately  ,i|/%er  mar- 

n<^g«>  34*  *•  n*  3* 
Ad  ot^um,  &C.  may  be  of  after-purchased  lands, 

34.  a.  n.  4. 

Ad  ctthun,  &c  wife  may  recover  by  action  or  en- 
try, 34.  b.  n.  ^. 

When  once  assigned  by  metes  and  bounds,  te- 
nant in,  notwithstanding  refusal,  may  after- 
wards enter,  34.  b.  n.  5. 

If  hchr  assigns  buds  not  taliject  to  dower,  the 
doweress  shall  hold  them  as  tenant  in  dower, 

34.  b.  n.  9. 

So  of  landA  taken  by  doweress  in  exchange,  ibid. 
Bar  or  satufadfion  of,  or  not,  what,  34.  b,  n.  lo. 

36.  b.  n.  1  •  3. 5, 6.  * 
Ex  oaenstt  patrit,  34.  a,  n.  3.      35.  a.  n.  14. 

35.  b.  n.  9. 4.     176.  a.  n.  3. 

Where  equity  compeb  the  whfe  to  elect,  36.  b.  n.  6. 

llie  fipeefaoid,  diough  assigned,  not  in  the  wife  till 
entry,  37,  a.  n.  1. 

Entry  upon  lands  asngned  in,  when  it  may  be 
made,  37.  b.  n.  9. 

Voucher  in  wardship  in  dower,  38.  b.*n.  9. 

Where  judgment  shall.be  against  heir  and  where 
against  vouchee,  39.  a.  n.  6. 

By  custom,  36.  a.  n.  8. 

De  la  pkut  beale,  virtually  abolished  by  19  Cor.  9. 
C.94.    39.b.  n.3. 

As  to  the  loss  of  dower  by  the  busliMuid'a  offences, 
40.  b.  n.  I. 

Whether  of  lands  of  a  traitor  aliened  befive  com- 
mission of  the  treason,  41.  a.  n.  3. 

Ex  amenta  patrii  and  ad  orttum,  &c.  whether  de- 
feated by  the  husband's  offences,  41.  a.  n.  4, 5. 

Whether  ezecttton  of  tenant  iu,  slutll  pay  rent  in 
.  respect  of  emblements,  55.  b.   n.  3.  see  also 
EmbUmentt. 

Execution  of,  not  prevented  by  lenee  for  years 
subsisting  at  husband's  death,  167.  a.  n.  a« 

How  affected  by  terms  of  years,  9o8.  a.  n.  1. 

May  be  prevented  by  tlie  usual  estate  for  pre- 
serving contingent  remainders,  939.  b.  n.  3. 

Tenant  in,  how  uie  shall  bold,  and  be  said  to  be 
in,  940.  b.  (941.  a.  13th  ed.)  n.  i. 

Assignment  of,  941.  a.  n.  9. 

Where  it   shall  continue   or   not  after  the  fee 
charged  with  it  is  determined,  941.  a.  a.  4. 

Out  of  a  fee  determinable,  941.  a.  n.  4.  III. 

Out  of   an  estate  in   fee  conditional^    341.  a. 
n.  4.  IV. 

Outof  an  estate  iu  tail,  941.  a.  n.4.  IV. 
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Oit  of  a  fee  fimited,  S41.  a.  n.  4.  VT. 

Oft tnit  his  been  relitued»  990.  b.  n.  i.  XVI. 

Maj  be  oF  lands  entaUed,  where  it  would  DOt  be  of 

a  lent  entailed,  998.  a.  n.  s. 

ne  fflodesfoimerij  used  to  prevent,  by  limitipg 

.    the  estate: 

1.  to  the  pmchaaer,  and  a  trustee,  joindj 

mfee; 

9.  to  the  pnrdiasery  and  a  trnsteei  and  the 

heirs  of  the  trustee,  are  objectionable, 

37$.b.  n.  1. 

Fha  for  preventing  saggetted 

by  Mr.  Botler,  \  «,,«  v   «    1 
l^Mr.reame,/37».b.  n.  1. 

See  abo  the  notes  from  30.  b.  n.  7.  to  41.  a.  n.  5. 

both  indasivciy . 
See  jDore  c^qce^ning  Dower,  19.  a.  n.  7.    19.  a. 

n.  9.    98.  a.  n.  7.    ^  a.  n.  7.    46.  b.  n.  5. 

54<**n'i*    67*  ^^.1*    53.  b.  n.6.    8q.  a. 

a  I.    ;  19.  Ik  ]^  9.    )9i3.  a.^  5.    148.  b.  n.  3. 

ifi^  a.  n.  .9»      iCfg.  bw  a.  1.     174.  a.  n.  3. 

906. »•  0.  r .  .4^bly.    994.^*  n-  !•    841*  a.  n.  3. 

m-  fc.  ;9..i..£[»     «7^  b*  VL,  I,    999.  a.  n.  I. 

MS>bwii.|. 

i>H6M  ttrntom,  e4.a.  A  1. 

l>iietTiiaIby,74.b.n.i. 

ArioWy  Tbe  oooDty  palatine  of,  157.  a.  n.  4. 


haUm, 
4.kik3,*,  t.    ^a.n.5.    165.  a.  n.  7. 

W  Marshal^ 
Atcoatd  of  tbe  office  of,  90.  a.  n.  1. 
Offidai  pofwer  of,  74.  b.  n.  1. 

EMnmgSf 

Of appicntioes  and  servants,  117.  a.  n.  i- 
Courtf  88.  b.  n.  16. 


(Kew)  of  law  books,  observations  00,  176.  b. 
fcfit. 

Of  die  Frinoe  of  Wales's  children,  110.  a.  n.  5. 
Hoard  i^  Coj^essor, 

Ihe  faort  of,  168.  a.  a.  4, 5. 

fydmeni, 

Kaaedy  of,  exteaded  by  statute,  on  non-payment 

of  rent,  soa.  a.  0.3. 
Feoflbr  may  have,  under  a  title  of  re-entry  till 

payment,  Btc  903.  a.  n.  9. 
U  DOC  bfooght  within  91  years  alter  tbe  tide  ac- 
crued, is  barred  by  tbe  statute  of  limitations, 

330.b.ii.  1. 
See  more  concerning  Ejectment,  45.  a.  n.  7,  8. 

141.  a.  n.  3.     903.  a.  n.  3.    908.  b.  n.  1.  4thlY. 

939.  a.  n.  1.    S54.  b.  n.  1.  970.  b.  n.  1.  990.  b. 

a.  1.  XV.  XVL    309.  b.  n.  I. 

To  wave  dower  or  to  wave  a  will,  36.  b.  n.  6. 
to  wave  a  jointure  and  to  take  dower,  36*  b.  n.  7. 
To  tdoe  by  statute  or  common  law,  49.  a.  n.  1. 
Of  knigltta  offt.tfaAjb&re,  ^  b.  a  1. 


lying  m 


Section^ 
Of  guanlian,  88.  b.  n.  16. 
Canonical-,  95.  a.  n.  4. 
Parliamentaiy,  109.  b.  n.  9. 
To  wave  a  portion,  17G.  b.  n.  8. 
Disseisin  by,  330.  b.  n.  1. 
Disseisins  and  discontinuances  of  tl 

grant  are  only  soch  by,  339.  a.  n.  1, 
To  take  by  statute  or  to  enter,  347.  b.  n.  i. 
Of  a  wife  to  he  remitter  or  not,  where  both  estates 

are  waveable,  357.  a.  n.  1.  VIL 
To  make  a  rent  charge  an  annuity,  144.  b.  n.  9. 
See  more  concerning  Election,  36.  b.  n.  3.    49.  a. 

n.  1.    57.  a.  n.  3.    57.  b.  n.  5.    63.  a.  n.  1. 

74.  b.  n,  i«    95. a.  u.  4.     I  io.«.  n.  9.  193.  b. 

ILL    I34.a.n.  1,9.4.    i36*b.n.  i.    145.  a. 

n.  1,9,3.    145.  b.  u.  3.    I53.b»n.7.  918.  b. 

n*  3.    995.  a.  n.  1.    939.  a.  n.  1.    966.  b. 

n.  1.  ^ 

EkgU, 

Tenant  by,  cannot  hold  over,  if  inteirupted  by 
war,  949.  b.  n.  1. 

Elisors f  158.  a.  n.  4. 

ElopemetUf 

39.  a.  n.  10.    33.  a.  n.  8.    33.  b.  n,  9. 

KmblemcntSf  . 

Who  shall  have  or  not,  39.  a.  n.  7.  55.  a.  n.  1. 
4.5*    55*b.  n.i,9,3,4,6*6»7*  >o,  11, 19. 

Emphyteusis^  64.  a.  n.  1. 

Emphyteuta,  191.  a.  note,  sect.  n. 

EmphyteuttcarUy  64.a.  n.  1. 

Enfranchisement^  193.  a.  n.  3. 6, 7. 

England^ 
The  laws  of,  141.  b.  n.  1. 
The  crown  of,  165.  a.  n.  9. 

EnffUshy 
Blodus,  69.  Ix  ni9. 
Statutes,  i4i.b.n.9. 

Enlargement^ 

Of  an  estate  by  release,  9^.  a.  n.  1.  970.  a. 
n.  3.  971.  b.  n.  1.  VI.  9.  979.  b.  n.  t. 
973.  b.  n.  9. 

Entails^ 
The  introdoction  of,  191.  a.  note,  sect.  VI.  7. 
In  England,  ibid. 
Within  the  statute  cfe  donii,  requisites  to,  90.  a. 

n.5. 
When  first  loosened,  I9i.  a.  n.  1. 
See  rati. 

Entryy 

Not  always  necessary  to  g^vc  seisin  ta  deed,  99.  a. 
n.  3. 

For  forfeiture,  when  it  may  be  made,  49.  a.  n.  1. 

Disseisee  of  lands  in  duFereut  counties,  must 
enter  in  each,  50.'a.  n.  9.  ■ 

Tolled  by  guardian  abator  dying  seised,  ^,  b. 
n.  6. 

To  distram  and  to  avoid  an  estate,  difference  be- 
tween, 144.  a.  n.  1. 

An  ouster,  proof  of,  i|^  nqt  necessary  in  eject- 
n^jcpt,  909.  a.  n.  3. 

]?or  a  condition  broken,  effect  of,  909.  b.  n.  9. 

Until  satis&ctioo  of  rent,  903.  a.  n.  1. 
19 
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ErUfv, 

Different  kindi  of  powen  of,  90$.  a.  n.  3. 

A  power  of,  Umited  by  way  of  use,  ibid. 

Or  daim,  by  whom  it  may  be  made,  si 8.  a.  n.  3. 

On  a  disseisor,  939.  a.  n.  1 . 

Tolled,  or  not,  by  deatbof  disseisor  in  possession, 

ftjig.  a«  n.  4. 
Of  devisee,  not  tolled  by  entry  and  death  of  heir, 

340.  b.  n.  9. 
Seeus  after  fine  and  non-claim,  ibid. 
Not  tolled,  by  descent  cast  after  condition  broken, 

940.  b.  n.  3. 
For  breach  of  condition,  941.  a.  n.  4. 
Descent  to  toU,  must  be  immediate,  941 .  b.  n.  1 . 
....    -  must  be  without  fraud,  949.  a.  n.  1. 
Of  posthumous  child,  tolled  by  descent  cast,  qu. 

945.  b.  n.  1. 
Of  Infant  disseisee,  tolled  by  descent  cast  after 

his  hill  age,  945.  b.  n.  9. 
Of  termor  before  descent  cast,  revests  freehold  in 
.   disseisee ;  seciu,if  after  descent,  949.  a.  n.  x. 
To  avoid  a  fine,  950.8.  n.  1.  951.  a.  n.  i.  959.  b. 

n.  1. 
Limitation  of  right  of,  950.  a.  n.  i« 
Saved  by  continual  claim,  950.  b.  n.  1. 
Of  lessor  iat  life,  when  it  may  be  made,  951.  a. 

n.  1. 
Or  daim  to  avoid  a  fine,  959.%.  n.  i. 
For  a  condition  broken,  959.  b.  n.  1. 
To  complete  the  landlord's  title,  954.  b.  n.  t. 
To  rebut  the  defendant's  title,  954.  b.  n.  1. 
Actnal,  in  what  cases  necessary  to  avoid  a  fine 
I  and  confer  a  title,  954.  b.  n.  1  • 
Forcible,  penalties  and  remedy  for,  957.  a«  n.  1« 

957.  b.  n.  I. 
By  lessee  disseised,  318.  b.  n.  1 . 
See  more  concerning  Entry,  34.  b.  n.  3.  5.  9. 

37.  b.  n.  1,  9.    46.  b.  n.  9.    48.  b.  n.  6.  8. 

57.b.  n.i.  88.b.n.ii.   i9i.a.n.i.   197.8. 

n.  1.     141.8.  n.  9.    i63.b.  U.4.  iBo.b.  n.  4. 

189.  a.  n.  1.     191 .  a.  note,  sect.  VI.  8.    909.  a. 

11. 1  •    903.  a.  n.  9.   908.  b.  lu  1 .  4tfaly.   9 1 8.  a. 

11.9.   918.  b.  n.  3.    940.  a.  n.  1.   945.  b.  n.  9. 

947.  b.  n.  I.  948.  a.  n.  1 .  970.  a.  n.  9.  971.  a. 

n.  1.    978.b.  n.  1. 

Construction  of  statutes  by,  and  authors  upon, 

94.  b.  n.  1. 
To  which  personal  estate  is  entitled  when  the  land 

is  the  primary  Aind  for  the  payment  of  a  debt, 

and  the  personalty  only  auxiliary,  and  vice  verta, 

908.  a.  (908.  b.  13th  ed.)  n.  1.  9dly. 
Where  the  parties  have  equal,  he  who  has.  the 

law  is  preferred,  976.  b.  n.  ^  990.  b.  n.  1.  XV. 
Never  wants  a  trustee,  990.  b.  n.  1.  VI. 
Amdogy  between  the  decisions  in  equity  and  the 

decisions  at  law,  990.  b.  n.  1 .  XVI. 
See  more  concerning  Equity, 48.  a.  n.3.   89.8. 

n.  1.    ii9.a.n.  6.    ii9.b.  n.9.    ii3.a.n.9. 

193. a. n. 8.   i35.b.  n.1.   141.8. n.9.  161. a. 

n.  4.    939.  b.  n.  1. 

Eauity  of  RedempHon^ 

,He  nature  of,  905.  a.  n.  1. 4tbly. 

All  persons  interested  in  the,  may  redeem,  9o8.  a. 

n.  1. 
See  Mmigagtu    And  see  further,  as  to  Equity 

of  Redemption,  99.  a,  n.  6.    905.  a.  n.  1. 

lit,  3dly.    908.  a.  (9o8.  b.  13th  ed.)  n.  1. 

jdly,  4dily .    990.  b.  n.  1 .  XV.  XVI, 
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EriscOf  164.  b.  n.  9. 
jBrror, 


Amendable,  197.  a.  n.  1« 
In  assignment  of  dower,  34.  b.  n.  1. 
In  non-«ntry  of  amercements,  197.  a.  n.  1. 
Writ  of, 
Foonded  npon  a  judge's  direction  made  part  oi 

the  record,  I55.b.  u.5. 
For  reversal  of  judgment  in  ejectment,  909.  a. 

n,  3. 
In  what  cases,  for  wliat,  and  to  what  oowts  it 
lies,  959.  b.  n.  1. 
See  more  concerning  Writs  of  Error,  14.  a.  n.  6. 
195.8. n.9.    131.8.  n.  I. 

Escheat^ 
Where  land  shall  escheat  to  the  lord,  instead  of 

reverting  to  the  donor,  13.  b.  d.  9. 
Title  by,  explained,  18. b.  n.  9. 
What  will  prevent,  13.  a.  n.8.  936.  a.  n.  1. 
Cannot  be,  of  a  rent  charge,  998.  a.  n.  9. 
In  a  general  sense,  358.  b.  n.  (A). 
See  mors  concerning  Escheat,    19«  a.  nl  4.  6» 

13.8.  n.  6.  58.b.  n.7.  77.  a.  n.  1.  99.b.  n.  1. 

108. a.  n.  3.  191.  a.  note, sect.  VL  ti.  905.  a. 

n.  1.  ist,4thly.    940.  a.n.1.   97i.b*n.KU* 

379.  b.  n.  1. 

Eicheator^  16^  a.  n.  9. 

Escroto^  36.  a.  n.  3, 4. 

Escuage, 
Assessment  of,  6g.  b.  n.  '3.    79.  b.  n.  3. 
Arbitrary  before  Magna  Charta,  79.  b.  lu  1 . . 
When  and  how  payable, 79.  b.  n.  4,  5. 
Whether  a  tenure  of  itself,  or  an 'incident  only  to 

tenure,  73.  a.  n.  9.     106.  b.  n^  &. 
Whether  due  for  general,  or  only  for  particular 

foreign  service,  74.  a.  n.  i. 
Abolished  by  19  Car.  9.  c  94.    74.  b.  n.  1 . 
Not  an  inseparable  incident  to  knights  service, 

106.  b.  n.  9. 
The  introduction  of  the  tenure  ofj  191.  a.  note, 

sect.  VI.  11. 
See  the  notes  from  68.  b.  n.  6,  to  74.  b.  n.  1.  botii 

inclunvaly.     And  see  further  as  to  Eacuage, 

85.  b.  n«i.   107.8.11.5.   108.  a.  n.1.    115.8. 

B.  3* 

Esplees,  17.  b.  n.4. 

Essoin, 
De  tnvWo  regit,  manner  of  casting,  65.  b.  n.  4,  5. 

Essoins  de  ulira  marCj  107.  a.  n.  6. 

Estates  J  per  outer  viey 

Whether  they  might  go  to  executors  or  admini- 
strators before  99  Qu  9,  c.  3,  and  14  G.  tt. 
c.  90.  4i.b.  n.4. 

Not  intaiiable  within  tlie  stat.  de  dahit,  thougb 
capable  of  settlement  by  way  of  intail,  90.  a. 
n.5. 

How,  and  bv  whom,  interests  in,  in  the  nature  of 
estates  tad,  may  be  barred,  ibid. 

Are  devisable,  41 .  b.  n.  5.    1 1 1.  b.  n.  1 . 3. 

Shall  go  to  the  heirasspedal  occupant,  41.  b.  n.  4. 

If  heir,  not  entitled  as  such,  to  execatora  or  ad- 
ministrators, ibid. 

la  either  case  are  assets,  ibid. 

In  case  of  intestacy,  and  heir  not  jsntitled.  ara 
distributable  as  pergonal  estate,  ibid* 


INDEX   TO   NOTES. 


(dxv) 


EX 


ftf  fan,  as  to  doirer,  33.  a.  n.  3.    See  Tenu 

far  Yian,  and  Dower. 
For  life  (Mus  under  what  wtfrds,  4a.  a.  n.  10, 11 . 
Tail,  when  loosened,  idi.  a.  n.  1.    See  TaiL 
What  legal  and  what  equitable,  ago.  b.  n.  1.  VIEL 
Of  tenaBts   by  statute  merchant,  and  statute 

s^rie,  why  oooaideied  as  chattels,  so8.  b. 

a  1.  lit 
See  more  eonoendng  Eatates,  ft.  a.  n.  3.    37.  b. 

n.  s.    See  also  Fee. 

'  Bj  nuicier  of  record,  or  not,  difference  between, 

47.  b.  o.  13. 
What  amounts  to,  I7p.b.  n.  3, 4.    373.  a.  u.  3. 
Reaaoo,  why  allowed,  35s.  a.  d.  1.  . 
Bj  warranty,  373.  b.  n,  a. 
See  fliore  oonceroing  Estoppel,  13.  a.  d,  a.  47.  b. 

ail.    93.  a.  n.  ft.    iai.a.n.  1.     igi.a.  n.i. 

33a.  a.  n.  1.    34a.  b.  n.  1.  III. 

'£f^rayf,  119.8.  n.  1. 

Eirtpementf  355*  a.  n.  1. 
Eitmlogies^  S^c. 

.   0£  aanes  by  which  things  are  passed,  obserra- 
tioos  on  Coke's  inquiries  into,  6.  a.  n.  3. 
See  more  conceniiog   Etymology,  86.  a.  n.  1. 
106.  b.  n.  4*    110.  a.   n.  1.     11a.  a.   n.  7. 
i4a.a.  s.  4«    141.8.  n.a. 

EiKiioHy 
B7  title  paramount,  041  .a.  n.  4. 
•And  other  troubles  in  the  civil  law,  365.  a.  n.  1. 
.After  mere  inTcstiture,  ibid. 
With  respect  to  warranty,  and  whether  the  lord 

was  ancientiy  liable  to  compensate  the  loss  of 

the  fief,  ibid. 
See  more  concerning  Eviction,  31.  a.  n.  6.  147.  a. 

n.  5.    174.  a.n.  1.3.     191. a.  note,  sect.  VL  8. 

971' b.  n.  1. 1.  1. 

Emdence^ 
Admissible  or  not,  of  persons  infamous,  6.  b.  n.  1. 
Of  debts.  6.  b.  n.  a. 
Of  infidels,  itnd. 
Of  baron  or   feme,  against  each  other, 

6.  b.  n.  6. 
Of  persons  interested,  6.  b.  u.  7. 
Of  infants,  17a.  b.  n.  1. 
l^eoairer  to,  155.  b.  n.  5. 
beaming  and  anthers  upon,  7.  a.  n.  1. 
Copy  of  a  record  is,  1 17.  b.  n.  4. 
By  which  the  right  to  the  soU  of  a  park  may  be 

proved  against  common  ridit,  a6i.  a.  n«  1. 
Of  intention,  371.  b.  u.  1.  YII.  a. 
Cootwicty  of,  a^o.  b.  n.  1 .  XIIL 
^  more  concerning  Evidence,  74.  a.  n.  1 .  98.  b. 
o.  1.    115.  a.  n«  4.  15.    ia6.  a.  n.  a.    158.  b. 
a-  a.    aa5.  b.  n.  a  t.  344.  a.  n.  a.    347.  a.  n.  a. 
961.  a.  n.  1.    a7i.  b.  n.  1.  VI.  a.    390.  b. 
R'l'X.  353.  a.  D.  1. 

Secretin  case  of  a  fine,  iai.a.D.1. 

'  44*  b.  n.  6.  59.  a.  n.  4.    143.8.  n.i.  155.  b.  n.  5. 
>^.a*n.5. 
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Exchange^ 

Cannot  be  between  more  than  two  parties,  50.  b 

n.  t.    51.  a.  n.  1. 
Of  freeholds  or  terms  eioeeding  three  years, 

must  be  in  writing,  50.  b.  n.  a. 
•Whether  the  subjects  of  need  be  •»  esse,  50.  b.  n.  4. 
By  in&nt  voidable  only,  51.  b.  n.  3. 
If  by  the  king,  must  be  by  writing  recorded, 

51.  a.  n.  a. 
The  word  eaecftoi^  b  necessary  in  a  deed  of 

exchange,  51.  b.  n.  a. 
Avoided  as  to  part  b  void  for  the  whole,  I74.a.  n.  i . 
From  Ireland  to  Endand,  as  to  money,  ai  1.  b.  n.a. 
See  more  concemmg   Exchanges,  34.  b.  n.  9. 

50.  b.  n.  3.5.    5i.b.n.  1.  a7i.b.n.  1.  YLa. 

309.  a.  n.  1. 

Excheqtter^ 

Chamber,  73.  a.  n.  1. 

llie  Court  of,  as  to  crown  debtors,  191.  a.  note, 

sect.  VL  9. 
See   more  ooncermng  the  Court  of  j^chequer, 

7i.b.  n.3.    159.  a.  n. 4.    i7i.b.n.5.  ao9.a. 

n.  i.lV. 

Execution^ 

On  a  recognisance,  statute  or  judgment,  1 84.  b.  n.5. 

Upoh  a  statute  or  recognisance  is  void  against  an 
Infimt  heir;  whether  void  against  the  ancestor's 
lessee  for  years»  or  aplust  the  mother  en- 
dowed by  tlie  infknt  heir,  390.  a.  n.  i. 

See  more  concerning  Execution,  47.  a,  u.  18. 
48.b.  n.  4.  150.  a.  n.  a.  153.  a.  n.  4.  154.8. 
n.  9.    a66.  b.  n.  a.    389.  a.  n.  a. 

Executor  de  son  torty  371.8.  ia.  1. 

ExecutorSf 

Account  against,  when  it  lies,  90.  b.  n.  a,  3, 4, 5. 
Power  of  selling  ^ven  to,  whether  it  shall  sur- 
vive, 1 13.  a.  n.  a.    336.  a.  n.  1. 
Are  only  assignees  in  law,  and  cannot  take  as 

appointees  or  special  assignees,  aio.  a.  n.  I. 
Are  not.bound  to  seek  a  payee  under  the  will  if 

no  place  b  named,  a  1.0.  o.  n.  1  j. 
Pebtoror  creditor  how  privileged,  364.  b.  n.  1. 
Power  of  leasing  may  .vest  in  as  assignees,  a  10.  a. 

n.  1. 
The   testator's  personalty  vests  in,  absolutely, 

390.  b.  n.  i.XIV.  1. 
With  a  trust  or  a.  power  to  sell,  390.  b.  n.  1.  IX. 
An  action  at  la\r  by  a  husband,  for  a  legacy  duo 

to  hb  wifc.does  not  lie  against,  351 .  a.  d.  1 .  IV. 
See  more  concerning  Executors,  54.  b.    n.  )(. 

55.  b.  n.  1,3,3.    ^-  ^'  ^'  ^*     ii>'  a.  n.  6. 

ii8.a.n.3.    i46.b.  n.  1.  i8i.b.  n. 3.  191.8. 

note,  sect.  VI.  9.     303..a.  n.  3.    364.  b.  n  3. 

343.  b.  n.  1.  IlL 

Executory, 
I>evises,  how  far  good,  337.  a.  n.  3.  II.  1. 
Things,  336.  b.  n.  1. 

Exemplification^ 

Of  letters  patent,  335.  b.  n.  3. 
Under  the  groat  seal,  98.  b.  n.  1. 

ExttCf  133.  a.  n.  1.3, 

Expenses f  17a.  a.  n.  7*    303.  a.'  n,  3. 

Experience^  88.  b.  n.  13. 

Exposition  of  one  statute  by  another,  131. a.  n.  1. 
I3 
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EsUniy 
What  it  shall  bind,  sgo.  a.  n.  i . 
See  more  concerning  Extent,  153.  a.  n.  4«  19I.  a. 
note,  t^t.  VL  9. 

Extinguishment^ 
Of  right  by  nleaie,  9(^7.  a.  b.  1 .    97B*  b.  n.  1 . 
See  more  conceitiiDg  Eztingnbhinent,  49.  a.  n.  4. 

6Sf  a.  n.  1.    131.  a.  n.  1.     147.  b.  n.  u  7. 

148.  b.  n.  1.  5.     149.  a.  n.  3.     15a.  b.  n.  9. 4* 

968.  a.  a.  1.    997.  b.  n.  1. 

£yrff9,  of  the  Forest,  115.  a.  n.  15. 

F. 

Fttcty 

Matters  of,  1^.  b.  n.  4,  ^ 
Issuable,  195.  a.  n.  9. 

FactorSy  89.  a.  n.  6. 

Faith  to  the  Ling,  66.  b.  n.  i .    68.  a.  n.  3. 

Famifyy  The  royal,  133.  b.  n.  1. 

Favour 
To  the  king,  whether  it  is  an  exception  to  a 
juror,  156.  a.  n.  4. 

fiaki^. 
To,  what  estate  incident,  67.  b.  n.  9.    93.  a.  n.  1 . 
Difference  between  it  and  homage,  68.  a.  u.  1, 9. 

68.  b.  n.  5. 
"Whether  it  may  be  done  by  attorney,  68.  a.  n.  5. 
Distinction  between,  when  done  to  the  iLing,  and 

the  old  oath  of  allegiance,  68.  b.  n.  1. 
The  law  upoo,  the  same  as  when  Coke  wrote, 

68.  b.  n.  5« 
Title  to  remains,  though  unusual  to  exact  it,  ibid. 
See  more  concerning  Fealrv,  66.  b.  n.  9.    68.  a. 

n.*  to  a»  !•  68. a.  n. 6.  85.  b.  n.  1.  93. b«  n.  i* 

io6.b.  n.  9.    115.  a.  n.  3.    151.  b.  n.  5.  159.  a. 

n.  6.    159.  b.  n.  1.    164.  b.  n.  4. 

Littleton's  explanation  of,  defended,  1.  a.  n.  1. 

Simple  moveable,  4.  a.  n.  4. 

Passes  to  a  corporation  without  the  word  fiieres- 

soft,  where,  8.  b.  n*  7* 
On  a  fee,  18.  a.  n.  7. 
Simple,  19.  a.  n.  9, 3. 
Conditional  at  common  law ,  90.  a.  n.  3.    191 .  a. 

note,  sect  VL  7.     9oi.  a.  n.  1.     994^8.  n.  9. 

941.8.  n.  4.  971.  b.  n.  1. 1. 1.  396.  b.  n.  1.  IV. 
Descendible  to  males  only,  97.  a.  n.  5. 
Qualified,  97.  a.  n.  6, 7. 

£Tery  estate  was  once  called  a,  971.  b.  n.  1. 1«  1. 
Condidoual,  at  common  law,  the  effects  of,  990.  b. 

lu  1.  V.  1.         * 
Base,  998.  a.  n.  9. 
At  common  law  and  after  the  statutes  de  donit  and 

quia  emptoret,  397.  a.  n.  9.  T. 
Simple  conditional  as  to  warranty  at  common  law, 

373-  !>•  D-  a- 
Simple  as  to  warranty  at  common  law,  373.  b.  n«  9. 
Conditional  in  a  subjeci  with  the  possibility  of 

reverter  in  the  king,  whether  it  might  have 

been  aliened  at  common  law,  379.  b.  n.  3. 
Simple,  conveyances  in,  as  to  implied  warranty, 

384.8.  n.  1. 
Simple,  by  what  words  created,  90.  b.  n.  9. 
Tail, ibid.    91.  a. 

n.  1, 9,  3.    97.  a.  n.  5« 
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Fee, 

Detemlnkble,  97.  a*  n.  6.    041.  a.  n.  4«  ^ 
Whether  in  abeyance,  or  not,  by  a  UmitatMO  t» 

two  and  the  heirs  of  Hbc  survivor,  19!.  a.  n,  i. 
Conditional,  at  common  law,  descent  of,  enlarged 
by  birth  of  issue,  where>  19,  a.  n.  9.  4. 
How  recoverable  by  the  issue,  i^k  a-  n.  6* 
Alienation  of,  did  i^t.  bar  the  king's  possi- 
bility of  reverter.  19.  b.  n.  1. 
See  more  concerning  a  Fee*  i*  b.  n.  4, 5*    ^i*  >• 
n.  7.    44.8.  n.1. 

FeeSy 
Of  a  counsellor  at  law  are  h€Knoraiy»  995.  a.  n*  i« 

FeeFamiy 
Meaning  of,  143.  b.  n.  5. 
Rent,  ibid. 

Fdany^ 
When  it  may  be  traversed,  13.  b.  n.  i. 
Appeal  of,  13.  a.  n*  8. 
See  AtUando',    Aikl  see  more  oonceniing  Fek>iijrf 

9.  b.  n.  10.    41.  a.  n.4«    195.  a.  n.  9.    197.  i. 

n.  9.   156.  a.  n.  4, 5.   157.  a.  n.  4.    157.  b«ti.  8. 

161. a.  n. 3, 4.    979.  a.  n.  i.    305.  b.  n.  i. 

FevMy 

Noble  by  birtb,  (as  a  danghter  of  a  itaiquis/ 
&C.),  how  her  rank  is  aiffected  by  marriage, 
16.  b«  n.6. 

Feme  Covert^ 

See  Baron  and  feme,  also,  19.  b«  n.  9.  59.  a.  n.  9. 
191.  a.  n.  1,9.  133.  a.  a.  1.  i7i.b.  n.5r 
180.  b.  n.  4.    353.  a.  n.  1.  V.    379.  b.  n.  1. 

FemaUs,  Their  age  of  discretion,  79.  a.  n.  3. 

Fecffet  to  uses  at  oonnnon  law,  971 .  b.  ■•  1.  H* 

Feoffment^ 

of  a  moiety,  190.  b.  n.  9. 

How  different  firom  lease  and  release,  907.  ^  n.  3^ 

With  conctition,  difference  between  it  and  an 
obligation,  990.  b.  n.  1. 

To  the  uses  of  a  will,  and  to  such  uses  as  feoffor 
should  appoint  by  wiU,  difference  betweekif 
119.8.  n.9. 

Import  of  the  term,  and  ancient  use  of,  971 .  b.  n.  I « 

Voidable  may  be  avoided  by  an  acdoo,  978.  b*n.i. 

By  an  infant  is  voidable,  ibid. 

By  lessor,  318.  b.  n.  1. 

As  to  discontinuance,  330.  a.  n.  1.  VII. 

Bv  the  old  feudal  law,  330.  b.  n.  1. 

Charters  of,  ibid.     ■ 

How  its  original  solemnity  and  notoriety  became 
lessened,  and  what  effect  this  had  on  its  sub- 
sequent operation  and  efficacy  as  to  disseisin, 
ibid. 

It  bad  the  same  effect  andently  in  taking  away 
entry  as  a  descent  to  the  heir,  but  has  not  lost 
its  efficacy  in  odier  respects,  ibid. 

It  has  bean  made  with  the  same  oeremdnies,  and 
attended  with  the  same  efficacy  and  operation, 
from  the  reign  of  Uemy  11.  to  the  [present 
time,  ibid. 

Made  by  a  person  in  possession,  under  a  verdict, 
which  he  obtains  in  ejectment  by  a  pretended 
title,  is  fraudulent  and  void,  ibid. 

By  a  copyholder,  or  a  tenant  for  years,  ()r  at  wiu» 
who  i&er  the  feoffment  continues  in  possestioB 
and  pays  rent,  b  firaadulent  and  Toidt  lM». 
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lb  effect  to  pass  a  freehold  by  disseisin,  330.  b. 

D.1.    3^. a.  n.  1. 
Bjr  temnt  in  tail  takes  away  tba  entry  of  the 

iirae  and  reduces  him  to  a  fonnedon,  331.  a. 

n.1. 
Bj  tenant  in  tail  in  possession  to  the  immediate 

renttinder-ouai  or  reversioner,  is  not  a  discon- 

tinoasce ;  bnt  it  is,  if  it  is  made  to  a  stronger, 

tboQgb  the  reversioner  or  remainder-man  join 

in  the  feoi&nent,  335.  a.  n.  a.  X. 
Ai  to  powers,  34a,  b.  n.  1.  III.  IV.  V.  VI, 

IX.  1. 
See  more  concerning  Feoffments,  9.  a.  o.  5.  35.  a. 

a.  3.    36.  a.  n.  s.    43.  a.  u.  1.    48.  a.  n.  3. 

48.  b.  n.  6.  49.  a.  n.  1.  50.  a.  n.  1.   59.  a.  n.  3. 

93.  b.  n.  *     iiQ.  a.  n.  a.  6.     186.  a.  a  6. 

aai.  a.  n.  1.    330.  b.  n.   1.    347.  b.  n.  1. 

^8.  a.  n.   1*    364.  a.  n.   i.    965.  b.  n.  1. 

969.  b.  n.  i,a.  371.  b.  n.  1.  VI.  VI.  a.  390.  b. 

D.  ].  V.  4.     343.  b.  n.  1.  m. 

Ferme^  what  passes  by,  £.  a.  u.  5. 

Origin  and  history  of,  and  authors  upon,  64.  a. 

0. 1.    191.  a.  note,  sect.  VL  1 1. 
A  saodnct  aocoont  of  Uie  diflerent  nations  by 

whom  they  were  established,  ibid.  sect.  I. 
......    of  their  nature,  and  particv- 

iariy  of  these  peculiar   marks  and  qualities, 
which  distingmsh  them  from  other  laws,  ib.  II. 
1st.  The  right  to  the  soil  and  the  right  to 
the  profits  of  the  soil  were  separate,  ibid. 

ad.  Immoveable  or  real  property  only  was 
admitted  to  be  held  in  feudality,  or  in  other 
words,  to  be  the  substance  of  a  fief,  ibid. 

3d.  llie  nature  of  the  relation  between 
the  chief  and  the  vassals,  ibid. 
Some  account  of  the  principal  written  documents, 
which  are  the  sources  from  which  the  learning 
respecting  them  is  derived,  ibid.  sect.  III. 
Codes  of  law,  ibid,  sect  IIL  1. 
The  capitularies,  ibid.  sect.  III.  a. 
The  customary  law,  ibid.  sect.  III.  3. 
Some  account  of  the  principal  events.  In  the  earW 
history  of  the  feuds  of  foreign  countries,  ibid.lv. 
Some  account  of 
The  States-General  of  the  nations  on  the  con- 
tinent in  which  the  feudal  policy  has  been 
introduced,  ibid.  sect.  V.  1. 
The  Pailiamentsof  such  nations,  ibid.  sect.  V.  a. 
Their  NoUUty,  ibid.  sect.  V.  3. 
The  difference  between  the  Parliament  and 
Nobility  of  those  nations  and  the  Parliament 
and  Nobility  of  England,  ibid  sect.  V.  4. 
An  historical  view  of  the  revolutions  of  the  feud 
in  England,  ibid,  sect  VI. 
On  the  time  when  feuds  may  be  supposed  to 
have  been  first  established  in  England, 
ibid,  sect  VI.  1. 
On  the  fruits  and  incidents  of  the  feudal 

teftnrC)  ibid.  sect.  VI.  a. 
On  the  feudal  jioUty  of  this  country,  with 
respect  to  the  inheritance  and  alienation 
of  land ;  and  the  principal  points  of  diffe- 
leooe  between  the  Boman  and  Jeudal 
joiiaprudence,  in  the  articles  of  heirabip, 
ibid.  sect.  VL  3, 
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An  historical  view  of  the  revolutions  of  the  feud 
in  England,  191 .  a.  note,  sect.  VI. 
The  order  of  succession  of  the  subject  of  the 

dvil  law,  ibid,  sect  VI.  4. 
The  absolute  and  unqualified  property  of  the 
subject  of  the  civil  law,  and  the  limited 
and  qualified  property  of  the  feudal  tenant, 
in  their  respective  possessions,  ibid.  VI.  5. 
The  means  by  which  some  of  the  general 
restraints  upon  the  alienation  of  real  pro- 
perty, introduced  by  the  feud,  have  been 
removed,  ibid.  sect.  vL  6. 
Of  entails,  ibid,  sect  VL  7. 
The  means  by  which  the  restramts  created 
by  entails  were  eluded  or  removed,  ibid, 
sect.  VI.  8. 
The  attachment  of  lands  for  debt ;  in  reeard 
to  its  effect  upon  them,  while  they  oontuoe 
in  the  possession  of  the  party  himself;  in 
regard  to  its  efiect  upon  them,  when,  in 
possession  of  the  heir  or  devisee ;  in  regard 
to  the  prerogative  remedies  for  the  reco- 
very of  crown  debts,  ibid,  sect  VI.  9. 
Ou  testamentary  alienation,  ibid.  sectVL  io. 
A  detail  of  some  of  the  principal  drcnm- 
staiices  in  the  history  of  the  decline  and 
iaSX  of  the  feud  in  this  country,  ibid.  VL  1 1 . 
Import  of  terms  relaline  to,  366.  b.  n.  1 . 
Whether  b^  the  old  feudal  law  they  could  be 
aliened  without  mutual  consent,  309.  a.  n.  1. 1 V. 
See  more  concerning  Feuds,  ii.a.  n.  i.    14.  a. 
n.  1.    43.  a.  n.  a.    390.  b.  n.  1.  L  a.  and  see 
rufu 

Feuda  data  el  oUaia^  191.  a.  note,  sect  VI.  1. 

Feudal  Customy  ni.b.  n.i. 

Feudal  Institutions^  334.  a.  n.  1. 

Feudal  Land^  65.  a.  n.  1. 

Feudal  LaWy 

Writers  upon,  191 .  a.  note,  sect.  VL  1  u 
The  meaning  of,  ibid.  sect.  I. 

Feudal  Tenures,  76.  b.  n.  i.    83.  a.  n.  1. 

FicHony 

In  the  feudal  law,  as  to  descent,  191.  a.  note, 
sect.  VL  4. 

Fidei  Commusariusy 

In  the  Koman  law,  191.  a.  note,  sect.  VL  5. 

Fidei  Commissuniy 

In  the  Roman  law,  191.  a.  note,  sect.  VI.  5. 

Fiefy  Definition  of,  191.  a.  note,  sect  II. 

Fiefsy 

Improper, 64.  a.  n.  1.    30i.  a.  n.  1. 

were  descendible  to  females,  335.  b.  n.  3.  IIL 

Proper,  were  not  descendible  to  fenules,  ibid. 

Gratuitous,  distingubhed  fiom  a  voluBtuy  dona- 
tion, 365.  a.  n.  1. 

See  more  concerning  Fiefs,  65.  a.  n.  i.  68.  a.  n.  3. 
141.  a.  n.  3.  See  also  Fmds,  FetidaZ  CuUMn,  &c. 

FiUuSy 

N^hiralut  Ufftimuf,  otifpcitna,  in  the  Roman  kw, 
344.  a.  n.  1. 
U 
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tines  leviedy 

By  tenant  in  tiul,  before  convictioD  for  murder, 

effect  of,  Q.  b.  n.  lo. 
Sur  Ttnder,  96.  b.  n.  4.    390.  b.  n.  1  • 
Bv  disseisee,  effiect  of,  494  a.  n.  4. 
ifistorj  and  effects  of, 

Inextinguishm^  dormant  titles,  lai.a.  n.  1,  a. 
In  barring  the  issue  in  tail,  ibid, 
lu  passing  the  interests  of  femes  covert,  ibid. 
In  barring  rfj^hts  and  titles  of  entry,  S40.  b. 
n.a* 

Fov^er  of  levying,  033.  b.  n.  1. 

Sur  conusance  de  droit  come  ceo,  &c.  *jB,  a.  n«  3. 
Qoo.  b.  n.  1 .    333.  b.  n.  1. 

May  be  a  bar  to  a  devisee,  after  five  years  non- 
claim,  240.  b.  n.  d. 

By  infant  can  be  reversed  during  bis  minority 
only,  947.  a.  n.  a. 

May  DC  levied  by  infant  tmstee  within  7th  Ann. 
ibid. 

By  idiots  and  lanatics,  ibid. 

l£>w  avoidable,  S5i.a.  n.  1.  35a.  b.  n.  1.  354.  b. 
n.  I. 

At  common  law,  when  a  bar,  363.  a.  n.  1. 

Before  the  statute  of  non-claim,  ibid. 

Are  necessary  to  pass  a  wife's  life  estate,  if  the 
same  is  not  subject  to  a  power  of  appointment, 
371.  b.  n.  I.  VIL  3. 

Mistake  sometimes  made  in  directing  the  uses  of, 
ibid. 

On  original  writs,  390.  b.  n.  i,  I.  3. 

Introduction  of,  ibid.  n.  1.  V.  3. 

Of  trust  estates,  ibid.  n.  1.  XVI. 

Of  a  seigniory,  319.  b.  n.  (A). 

Of  a  wife's  estate  are  not  necessary  for  making  a 
tenant  to  the  prsecipe,  335.  b.  n.  3.  III. 

By  both  husband  and  wife  of  her  lands,  are  not 
within  33  H.  8,  c  38.    336.  a.  n.  1 . 

With  proclamations,  353.  b.  n.  1.  337.  a.  n.  3.  II.3. 

Executed  and  execntory,  dutinction  between  with 
respect  to  discontinuance,  330.  a.  n.  1.  VII. 

By  feoff'ee  of  tenant  for  years  will  bar  the  lessor 
at  the  end  of  five  years,  and  therefore  the  feoff- 
ment is  an  actual  disseisin,  330.  b.  n.  1. 

By  feoffee  are  void  where  the  feoffment  is  frau- 
dulent, ibid. 

As  to  the  expression.  That  they  have  no  opera- 
tion upon  any  estate  or  interest  not  previously 
turned  to  a  right,  and  how  for  this  is  inac- 
curate, 333.  b.  n.  1. 

By  a  disseisor,  Intruder,  or  abater,  operate  merely 
as  a  bar,  and  not  as  a  conveyance,  ibid. 

By  tenant  for  life,  do  not  operate  as  a  bar  only, 
but  also  as  a  forfeiture,  ibid. 

In  which  tenant  for  life  and  a  reroainder-raau  in 
tail  join,  are  no  discontinuance  to  the  rever- 
sioner in  fee,  335.  a.  n.  3.  X. 

As  to  powers,  343.  b.  n.  1.  III.  IV.  V.  VI.  l,  3. 
IX.  1,3. 

Their  effect  on  a  wife's  contingent  interest  in 
land,  351.  a.  n.  1.  V. 

Since  the  4  U.  7.  as  to  remitter,  353.  b.  n.  1. 

As  to  disseisin,  367.  a.  n.  1. 

Before  34  U.  8.  barred,  but  did  not  diacontinne, 
an  estate  tail,  where  the  reversion  was  in  the 
king,  373.  b.  n.  1. 

Of  lauds  entailed  with  the  reversion  in  the  king, 
their  effect  befora  and  since  the  34  H.  8. 
373.  b.  n.  3. 
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Fines  levied^ 

By  adisseisor  of  tenant  In  tail  with  the  ft^erHoA 

in  the  king  within  34  H.  8.  wbetlier  they  bar 

th«  estate  tail,  373.  a.  n.  3. 
See  more  oonoeming  Fines  of  land,  14.  a.  n.  & 

30.  a.  n.  3.    38,  b,  n.  i.    46.  b.  n.  3.    ii3.a. 

n.  6f.    131.  a.  n.*.    I3i.a.n.i.    I33.a.n.4. 

I4I.  a.  n.  3.  191.  a.  n.  1.  ibid,  note,  sect.  VI. 8. 

303.  b.  n,  I. IV.  305.  a.  n.  1-  3dly.  350. a. n.  i. 

363.  a.  n.  (B).  363.  a.  n.  3.    371.  b.  n.  i.  V. 

ibid.  n.  ).  VI.    ibid.  n.  i.  VI.  3.    390.  b. 

n.  I.  V.  4.  ibid.  n.  1.  VII.  330«  t-  «•  »•  3^5*  ^• 

^  (A).    879.  b.  n.  1.      . 

FineSy  {as  to  copyhold). 
Due  to  the  lord,  59.  b.  n.  8.    60.  a.  n.  i. 
Due  for  grant  of  copyhold  by  jointenants,  tenants 

in  common,  &c.  for  surrender  and  common 

recovery  by  plaint,  303.  b.  n.  1. 

Fines  (due  to  the  Ung\ 

For  being  excused    trom  taking   the  order  of 

knighthood,  69.  a.  n.  7. 
For  default  of  military  service,  71 .  a.  n.  1. 
Fines  and  amercements,  145.  b.   n.  1.     l6i.  a. 

n.4.  V. 
Fine  and  ransom,  357.  a.  n.  1. 
Fines  for  alienation,  43.  a.  n.  3.     43.  b.  n.  3« 

85.  a.  n.  1.    93.  b.  n.  3. 

Fire, 
Accidental,   who  answerable   for,  53.  ■•   n.  7* 
53.  b.  n.  5.    57'  «•  n«  1. 

Fishy  Royal,  361.  a.  n.  1. 

Fisheriff 
Several,  whether  the  soil  passes  by  grant  of,  or 

not,  4.  b.  n.  3.    133.  a.  n.  7. 
In  what  different  firom  common  and  free  fishery, 

138.  a.  n.  7. 

Fixtures,  who  is  entitled  to  remove,  53.  a.  n.  5. 

Foldcourse 
Hath  various  meanings,  and  what,  6.  a.  n.  1. 

Folkland, 
And  bockland,  distmction  between,  6,  a.   n.  6. 

86.  a.  n.  3. 

Foreclosure,  305.  a.  n.  1. 4thiy. 

Forest, 
The  king's,  1 15.  a.  n.  15. 
Statutes,  ibid. 

Forester,  115.  a.  n.  13. 

Force,  180.  b.  n.4. 

Forcible  Entry,  357.  a.  n.  1.    357,  b.  n.  1. 

Forfeiture, 

Blay  be  of  a  remainder  expectant  upon  an  estate 

tail,  i4«b.  n.  4« 
What  amounts  to,  43.  a.  n.  1.  58.  a.  n.4«  193.  a. 

n.  1.    333.  b.n.1.    853.a.n.i. 
Of  marriage,  88.  b.  n.  1 1. 
For  non-payment  of  rent,  303.  a.  n.  3. 
By  acceptance,  353.  a.  n.  1 . 
As  to  warranty,  367.  b.  n.  i.    373.  b.  n.  3. 
Of  lands  and  goods  by  a  man  killed  in.^beUioD« 

in  what  case  there  shall  be,  390.  b.  n«  ^. 
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thrfeiiure. 
On  attBindfT,  rrfcTence  to  a  discussion  of  tlie 

policy  and  jnstice  of  our  laws  of,  391.  b.  n.  i. 
See  more  concerning  Forfeiture,  s8.  a.  n.  1,  ft. 

49.  a.  n.  1.    55.  b.  n.  10.    69«  ^  n*  3>4*6* 

60,  a.  B.  1.   do.  b.  n.  1.   63.  a^  n.  1,  ft.    64.  a. 

n.  1.    88. b.  n.  11.    88.  b.  n.  13.    99.a.  n.  1. 

ii9.a.n.  1.  I30.a.n.  4«  141.  a.  n.  ft.  145.  a. 

n.3.    303.  a.n.  1.    307.  a.  n.  3.    334.  a.  n.  3. 

333.  a.  n.  1.    366.  b.  n.  1.    371.  b.  jd.  1.  II. 

sgcbwn.  i.y.  4.    333.b.n.i. 

FoTfnmottf 
In  descender,  whether  it  lay  at  common  law, 

19.  a.  n.  3. 
See  more  concenung   Formedon  in  Descender, 

19.  a.  n.  5.     191 .  a.  note,  sect.  VI.  8.    336.  b. 

n.  1.  IV. 
limitation  of  writs  of,  1 15.  a.  n.  3. 
Ill  remainder,  in  reverter,  in  descender,  ibid. 
By  issue  of  a  parcener,  in  whose,  name  it  should 

be  brought,  173.  a.  n.  4. 
In  Remainder,  337.  a.  n.  1 .  I. 
In  Reverter,  337.  a.  n.  1.  V. 

Foundershipy  of  deaneries,  95.  a.  n.  4. 
FWT  Seas,  The,  107.  a   n.  6. 
Franc-aleuy  1^  a.  n.  1. 
Frane-aleu  sans  tiircy  65.  a.  n.  1. 
France^ 
Descent  of  the  crown  of,  as  to  the  exclusion  of 
females ;  and  descent  of  other  dignities  there, 
335.  b.  D.  ft.  III. 

Franchise^ 
Of  iishtog  in  public  rivers  by  derivation  from  the 

ciown,i3ft.  a.n.7. 
0faport,ft6i.a.n.  1. 
A>yal,ibid. 
Franchises  and  liberties  are  excepted  in  3 1  Jam.  1 , 

c  3,  for  limitujg  the  king's  title,  1 19.  a.  n.  1. 

Fraakalmoigney 
Not  affected  by  13  Car.  3,  c  34,  loo.  b.  n.  1. 
feoffment  of  estates  given  in,  371.  b.  n.  1. 1.  1. 

Franhuarriagej 
Gift  in,  is  confined  to  the  donees  and  the  issue 

between  them,  19.  a.  n.  3,  3. 
Gifts  in,  where  good,  31.  b.  n.  3. 
Bemcdj  of  the  issue  m,  after  fourth  degree, 

33.  a.  n.  6. 
luues  of  doiior  and  donee  in,  may  intermarry 

during  the  degree;,  33.  b.  n.  1. 
Cannot  be  created  by  devise,  385.  b.  n.  4. 
See  more  oonceming  Frankmarriage,  30.  a.  n.  1. 

31.  a.  n.  6,  7.    31.  b.  n.  i,fl.    33.  a.  n.  1. 

36.  b.  n.  4.   31.  a.  n.  3.    174.  b.  n.  3.    176.  a. 

n.  3.     176.  b.  n.  3.    371.  b.  n.  1. 1.  1. 

I^ranJk'plgdge, 
Sense  of,  m  used  m  Magna  Charta,  115.  a.  n.  10. 

Framdf 

In  obtaming  a  verdict  in  ejectment,  and  conse- 
qnentlj  toe  possession  under  it  by  a  pretended 
titie,  renders  void  a  feoffment  afterwards  made 
by  the  person  so  in  possession,  330.  b.  n.  1. 

In  oontinaing  in  possession  and  paying  rent  after 
a  feoffment,  is  sufficient  to  make  void  the 
same,  Ibid. 


GA 

Fraudj 
In  a  vender,  384.  a.  n.  1. 
See  more  concemii^  FVand,  3.  b.  n.  9.    33.  a. 

n.  10.    35.  a.  n.  0.    48.  a.  n.  3.    55.  b.  n.  16. 

59.  a.  n.  4.  88.  b.  n.  11.   isi.  a.  n.  1.   191.3. 

note,  sect  VI.  11.    309.  a.  n.  1.  V.  1.  ft36..b. 

n.  1.    ft68.  b.  n.  I.  390.  b.  n.  1.  XIV.  1.  XV. 

330.  b.  n.  1. 

Frauds  and  Perjuries, 
Statute  of,  1 1 1.  b.  n.  3, 4.    890.  b.  b.  1.  X.  XIIL 

Fraudulent  Conveyances  and  DeoiseSf 

The  statutes  aninst,  191.  a.  note,  sect.  VI.  9. 
390.  b.  n.  i.XIII. 

Freehold, 

Estate  of,;what  is,  or  not,  and  when,  4s.  a.  n.  6, 7. 
45.  b.  n.  ft.    fto3.  a.  n.  s. 

At  common  law,  may,  by  custom,  be  conveyed 
without  livery,  49.  a.  q.  6. 

Passing  by  convevance  at  common  law  must  im- 
mediately vest  m  some  person ;  it  is  otherwise 
as  to  conveyances  under  the  statute  of  uses, 
trusts  in  equity,  and  grants  of  rents  de  tumo, 
3 16.  b.  n.  3. 
.  Upon  condition  broken,  is  not  vested  till  entty^ 
3i8.  b.  n.  3. 

Where  it  shall  remain  to  the  grantor,  &ck  bj 
implication,  316.  a.  n.  ft. 

Explanation  of,  3G6.  b.  n.  1. 

No  estate  of,  vested  bv  common  recovery  till 
execution  served,  366.  b.  n.  ft. 

Lands  of  a  wife,  351.  a.  n.  1. 

See  more  concerning  Freehold,  37.  b.  n.  1.  48.  a. 
n.  3.  48.  b.  B.  1.  &8.  a.  n.  1.  69.  b.  n.  1. 
157.3.  n.  1. 

Freeholders^ 
By  what  names  they  were  anciently  designate^r 

64.b.iL  1. 
By  the  feudal  law,  330.  b.  n.  1. 

Free  Pledge^  i]5.a.  n.  10. 

Fruit  Treesy  53.  a.  n.  6. 

Futurity  f  Words  of,  their  effect,  30.  b.  n.  3. 


6. 


Gahet  or  Gavel^  140.  a,  n.  4. 
Gavelet^ 
An  ancient  process  for  recovering  rent  and  service 

in  respect  of  gavelkind  lands,  14ft.  a.  n.  ft. 
Given  by  statute  for  recovering  rent  servioe  in 

London,  ibid. 
The  statute  of,  ibid. 

Gavelkind^ 
Custom  of,  extends  to  estates  tail,  to.  a.  n.  3. 

1 10.  b.  n.  4. 
Etymology  of  the  term,  140.  a.  n.  4. 
Extension  of  custom  of,  to  collaterals,  univeiwl  in 

Kent,  140.  b.  n.  1. 
Statutes  for  abolishiiig,  in  particuhu' binds,  how 

construed,  140.  b.  n.  ft. 
Lands  alienable  by  mlants  at  fifteen,  171.  k  n.  5. 
Descent  in,  m  lands  ui  Wales  taken  away  by 

statute,  175.  b.n.  3. 
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the  term,  984.  a.  ik  1. 


CrvoMmd, 
DeiceDt  ID,  in  Inbnd,  abolidied  with  the  cuatom 

^tmiftry;  i7€La.  a.  1. 
WlMt  cntoiM  in,  most  Im  ipeciBllj  pleaded, 

175.  t).  n.  4- 
See  mate  eonoeniing<HiveIki]id»  10.  a.  n*  4.  94.  b. 
B.3.    ^a.n.1.    33.  h.D.9.    11i4a.11.]. 
141.  a.  n.  a«     166.  b.  n.  a.     175*  b.  n.  6. 
187.  a.  n.  1. 

Geittf  8i(Diicatkm<»f»96.  a.D.3. 
Lord  GdWs  transktion  of,  u  erroneous,  68.  b.  n.  3. 

German  Oceans  107.  a.  n.  6. 

Gffif  t«3.a.iL8. 
legal  import  of  t 

Givef 

Operation  of  the  werd ; 

1.  In  conveyances  of  estates  In  fee  simple, 
a.  As  to  estates  tail  and  leases  for  life. 
^  In  leases  for  yean*  384.  a.  n.  1. 

Gld)ey 
/A  parson's,)  whether  the  fee  simple  of,  is  m 
abeyance,  340.  b.  n.  (B). 

Glossariesy 
Those  most  nsefol  in  the  stod^  of  EngBsh  law, 
iuftory,  and  antiquities,  specified,  6.  a.  n.  ft* 

Goodtf  ^  ^   ^ 

Acceptance  of,  to  be  kept  or  earned,  89.  a.n.9. 

Or  chattels,  118.  a.  n.  3. 
OfaTfllehi,  118.  b.  n.  4. 

Grand  Sefjean^y^ 

i05.b.n.t.    i07.a.n.fl.5«    io8.a,n.i. 
GraTigCy  5.  a.  n.  Id. 

Good,  tlioQ|^   grantee  named  in  the  habemiMm 

only,  7.  a.  n.  3. 
What  estates  at  common  law  lay  in  grants  and 

what  in  Itrery,  48.  a.  n.  1. 
Fro  frtUmo  amore,  49.  a.  n.  1. 
Parol,  169.  a.  u.  4. 

Of  tldnes  lyins  in  grant,  333.  b.  n.  1. 
Ori^nal  sixnincation  of  the  word,  27 1 .  b.  n.  1 . 1. 9. 
The  word  m  a  conTcyance  of  an  inheritance  does 

not  imply  a  warranty,  and  if  it  did  its  foree 

and  operation  mig^t  be  qualified  and  restrained 

by  express  covenant,  384.  a.  n.  i. 
Whether  it  is  dangenras  for  a  trustee  to  coarey 

by  the  word,  or  essential  for  a  purchaser  to 

require  it,  384.  a.  n.  i. 
The  operation  of  tlie  word ; 

1.  In  conveyances  of  estates  in  fee  simple. 

9.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  ibid. 

Granny 

Royal,  not  avoided  by  nonage,  ct  mmUiUr,  15.  b. 

n.4«    i8.ain.9. 
By  letters  patent,  pass   hmds  without  livery, 

ibid. 
<ee  mete  cmwemhig  Grants,  39.  a.  n.  10.  41.  b. 

D«  8-    49.a.n.  1.    59.4.n.4«    88.b.n.i3. 

ii9«b.  ■•«•     i9i.b.n.9.     199.  a.  n.  4. 7. 

199.  a.  n.  I.    147.  ••  n.  a.    159.  a.  n.  1,  i,  3. 

961.  a.  n.  1. 
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Chrtat  BrUainf 
Whether  befose  the  union  it  had  leg^tive  powe6 
and  the  appellant  jurisdiction  over  Irehnd/ 
i4i.Jb.n.9«andn«t« 


In  socage,  aihd  in  chivalry,  confined  to  a  descent, 

87.  b.n.  1. 

Who  shall  be,  and  the  power  and  nature  of  the 

office  espiained,  88.  b.  n.  9. 6.  13. 
Jwrtnahitm,  88.  b.  n.  19. 
By  statute,  88.  b.  n.  1 3, 14, 15, 16.    93.  b.  n.  3« 
Costomary  in  respect  to  copyholds,  88.  b.  n.  i6« 
By  election  of  the  infant  himself,  ibid. 
By  appointment  of  the  lord  chancellor,  itnd.* 
Ad  tteM,ihidi  and  135.  b.  n.  i. 
Par  came  dt  ward,  what  it  was,  and  who  was  en* 

titled  to  be,  88.  b.  n.  3.  13. 
To  what  extent  the  half-blood  excluded  fnm 

being  guardian  in  socage,  88.  b.  a.  5. 
By  nature,  and  in  socage,  difference  between, 

88.  b.  n.  9* 

In  chivalry,  nature  and  privileges  of,  87.  b.  n«  !• 

88.  b.  n.9. 11. 
By  nature,  who  entitled  to  be,  88.  b.  u.  9. 19« 

Objects  and  power  of,  88.  b.  n.  13. 
Testamentary  or  by  deed,  appointment,  and  privi- 
leges of,  under  19  Car.  9,  c.  94.  88.  b.  n.  is,  13^ 
Power  given  hj  this  statute  does  not  extend  to 

copyholds,  88.  b.  n.  16. 
By  nurture,  who  shall  be,  88.  b.  n.  19, 13.  89.  a. 

n.  1. 
Account  against,  where,  and  when  it  lies,  89.  a. 

n.9.    90. b. n.9. 
How  chargeable  in  account,  89.  a.  n.  3. 
In  socage,  cannot  assign,  90.  b.  n.  1 . 
In  socage,  87.  b.  n.  i.    88.  a.  n.  1.    88.  b.  n.  9. 

5t  6. 9. 13*    89.  a.  n.  1.    90.  b.  n.  1, 9. 
By  appointment  of  tiie  epclesiasticni  court,  88.  b. 

n.  18. 
Natanl,88.b.n«i9. 
By  will,  88.  b.  n.  13. 
See  more  concerning  Guardians,  35.  a.  n.  1 1, 19* 

38.  b.  n.  1.     39.  a.  n.  9.     54.  a.  n.  3.      57.  a. 

n.  1.    57.  b.  n.  9.  6.    58.  b.  n.  3.    79.  b.  n,  i« 

81.  b.  n.  9.    89.  a.  n.  4.    89.  b.  n.  6.    90.  a. 

n.  1.    971. a. n.9. 

Guineasj 
Whence  they  took  thdr  name,  307.  b.  n.  1. 


H. 


Habeas  Corpus,  i55.b.n.  5. 

Habendum, 
Its  effect  in  correcting  the  premises,  7.  a.  n.  3. 

91.  a.  n.  1, 9.  96.  b.  n.  4.  180.  b.  n.  1.  ^99.  a. 

n.  1. 
After  the  death  of  the  srantor,  49.  a.  n.  !• 
See  more  concerning  the  habendum,  46.  b.  n.  9. 

48.  b.  n.  1.    183.  b.  n.  9,3. 

Habere  fadas  seisinam,  59.  a.  n.  6. 

Half'Uaod, 
where  not  excluded,  96.  b.  n.  3. 
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Id  tdetttntf  ii  more  rigidly exdnded  in  England 
than  in  other  feudal  ooontfksy  191.  a»  note, 
sect  VL4. 

See  &tM.  And  alio>  14.  a.  n.  3. 5.  14.  b.  n. a»3. 
i5.bbn.  3. 

HomtHj  110.  b.  D.  t.    195.  a.  n.  a. 
Hardwick,  Lard.    See  JlAWKrye,  108.  a.  n.  1. 
Aoy,  mj  be  diitraioed,  47.  a.  n.  16. 

Siognlar,  where  nomtn  eoUectiwm,  8.  b.  n.  4. 

%a.  a.  n.  4. 
Clummg  customary  land,  hy  detcmt,  must  be  the 

heir  according  to  the  custom,  10.  a.  n.  3. 
By  jmrchate,  mast  be  the  heir  at  common  law, 
unless  controlled  by  special  words,  1  o  .a.  n.  4. 
May  mherit  from  one  parent,  though  the  other 

be  an  alien  or  attainted,  19.  a.  n.  7. 
Shall  hare  action  against  the  defacer  of  Us  an- 
cestor's monument,  iS.  b.  n»  5. 
Uale,  cannot  deduce  his  descent  through  females, 

et  mce  vend,  19.  a.  n.  4. 
Where  he  shall  take  by  descent,  and  where  by 

purchase,  lo.  b.  n.  a.    aa,  b.  n.  4.    34.  b.  n.  a. 

a6.  b.  n.  a. 
Female,  whether  to  take  by  pnvehase  as,  she  matt 

be  heir  as  well  as  female,  94.  b.  n.  3.    164.  a. 

D.9. 

PresumptiTe,  88.  b.  n.  19. 

Apparent,  ibid. 

In  tall,  191.  a.n.  I, 

Is  not  bound,  if  not  named  fn  a  bond,  &c  unless 
the  bond,  &c.  is  made  by  a  body  politic,  or  (by 
statote,  and,  according  to  lord  Coke,  by  com- 
mon law,)  to  thekmg,  144.  b.  n. «.  909.  a.n.  1. 

Where  he  shall  take,  though  not  named,  148.  a. 
o.  2. 

Nature  of  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  3. 

Takes  by  descent  when  an  estate  is  limited  to  a 
husband  and  wife  and  the  heirs  of  their  two 
bodies,  ai8.  b.  (919.  a.  13th  ed.)  n.  3.  H. 

Takes  by  pmcfaase  when  an  estate  is  limited  to 
one  only  and  the  hein  of  two,  ibid. 

How  triaUe  who  is,  943.  a.  n.  9. 

Cnroottake  by  descent,  unless  there  is  an  interest 
m  his  ancestor  at  the  time  of  his  decease, 
3B6.a.ii.  1. 

When  a  fistber  and  his  heir  apparent  join  in  a 
warranty,  after  the  father's  death,  the  son  is 
liable  in  hu  own  right,  and  as  heir,  386.  a.  n.  i. 

See  mora  concerning  Heirs,  9.  b.  n.  6.  10.  a. 
n.  1,  a.  3a.  b.  n.  1.  38.  b.  n.  1.  39.  a.  n.  6. 
90.  b.  n.  4.  94.  b.  n.  1.4.  144.  b.  n.  9.  aig.  b. 
n.  J. 

Heir 'Loom  8 f 
Bj  custom,  not  alienable  by  devise,  18.  b.  n.  6. 
By  derisc  or  settlement,  subject  to  all  rules  con- 

oeming  executory  devises,  i8.  b.  n.  7. 
Gmes  of,  and  authors  upon,  ibid. 
See  mora  «9CMiceming  Heir-Looms,  8.  a.  n.  9,  10. 

9>a*  n.  1. 

Herdsco,  i64.b.n.9. 

HereditamentSy 
EMent  of  the  word,  and  bow  it  differs  from  fcne- 
1, 1  •  1x«  ii«  6. 


HO 


HereditamenJtty 
With  respect  to  what  pafteaby  this  wm^^.  n^  %.  3. 
(Incorporeal),  a  rent  cantet  \m  rtitiied  eat  ^, 

except  by  the  king,  47.  a.  n.  i. 
Lying  m  livery,  dishnggidhed  Dhon  those  lying  in 

grant,  48.  a.  B.  1.3. 
(Not  lying  in  tenura),  guardmiislup  in  sogage 

extends  to,  88.  b.  n.  13. 
(Incorporeal),  are  sometimas  incinded  in  the  word 

tenements,  154*  ^  ^*  7* 

Hares  Jidn  cfmmssarM^ 
In  the  Roman  Uw,  191.  a.  note,  sect  VL  it. 

HieresJidudariuSf 
In  the  Rdman  law,  191.  a.  note,  sect  VL  A* 

HeriotSy 
Distinction  between  them  and  rdkh,  83.  a.  n«  i« 
Are  preserved  by  la  Car*  a,  c.  a4.    85.  fa.  ■•  U 

Hide,  Of  hmd,(^  a.n.  a. 

Highxoa^, 
Action  on  the  case  lies  for  damages  by  neglect  to 

repair,  56.  b.n.  a. 
Distresses  on  the,  161.  a.  n.  i. 

Hire,  89.  a.  n.  6. 9. 

History^ 
Ancient,  191.  a.  note,  sect  IV. 
Modem,  ibid. 

Holding  oveTf 
Penalties  of,  57.  b.  n«  a,  3. 

HomasCy 

To  £e  king,  special  act  passed  to  excuse  die 

kissing  ix^ptj  reason  of  peitilcnoe,  64.a.n,  j^ft 
To  the  kmg  oiFnnot  by  the  king  of  v^^nA  fy^ 

(yuienne,  &c.  65.  a.  n.  3. 
liege,  ibid. 

Auncestral,  ^  b.  n.  a.    G7.  b.  n.  i.    106.  b. n.  a* 
By  a  bishop,  65.  b.  n.  3. 
Importance  of  the  express  saving  to  the  king  on 

peiformmg,  66.  b.  n.  1.    68.  a.  n.  3. 
llw  importance  of,  both   to  lord  and  tenantt 

67.  b.  n.  1. 
For  the  feme's  hmd,  how  the  lord  mif^t  av<on«  fe^ 

66.  b.  n.  a. 

What  means  the  law  gave  to  compel,  67.  b.  b«  K 
Whether  it  might  be  received  by  a  parson,  67.  a.. 

n.  1. 
Abolished  by  la  Car.  9,  c 94.    67.  b.  n«  U 
Could  not  be  done  by  attorney,  68.  a.  n.  5. 
Different  kinds  of,  referred  to,  68.  b.  n«  1. 
Auncestrel,  expired  before  19  Car,  9. 105.  a.  n«  i. 
Tenure  by,  ibid. 
Bound  the  lord  to  acquittal  and  wamn^,  ^ffo*  e- 

n.  1. 
The  grant  of  homage  annoestrd  by  the  word  dedi 

imports  a  warranty,  384.  a.  n.  1. 
See  more  concernfaij^  Hommre,  64.  a.  n.  i**,  to 

67.  b.  n.  1,  inclusively.  See  also,  30.  a.  n.3. 
67.  a.  n.  9.  68.  a.  n.  1,  a.  4. 6.  w.  b.  IL  5. 
73.  a.n.  1.  85.  b.  n.  1.  106.  b.  n.  a.  ii5.a. 
n.  3.  i64.b.  a.  7.  a7i.b.n.  i.1. 1.  3fii5.a. 
n.  1.    384.8.  u.  u 

Homagers,  64.  a.  n.  i». 

5nipSr,  68.  b.  n.  4. 

I,  65.  a«  n*  3.    68.  a.  n.  3.    68.  b.ik 4« 
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Hamagmmf 

Km  ugeum,  65>  «•  o*  3« 
M«E«iMi,  68.  b.  D.  4. 

HomtUfSf  64.8.0. 1*. 
Honoff 

Or  land  bttTooy,  the  nature  <^,  5.  a.  n«  1.    10ft.  a. 

n.4. 
(The  gennine),  is  a  land  barooy,  108.  a.  n.  4. 
Titalar,  ibid. 
See  also,  77.  a.  n.  1.    110.  b.u.s. 

Honour^ 

And  arms,  matters  relative  to,  74.  b«  n.  i« 

Hcpt, 

Belons  to  ezecator  though  not  gathered,  where, 
55*  n.  n*  i. 

Horseif  distrained  for  rent,  &c«  47.  a.  n.  la. 
Hotckpotf 

PartitioQ  by,  169.8.  n.  9. 

With  respect  to  laads  given  in  frankmarriage, 
where  other  lands  descend,  176.  b.  n.  a. 

Law  respecting,  where  a  deceased  father's  per- 
sonal estate  is  divided  by  custom  among  his 
children,  1 76.  b.  n.  8, 9. 

House  of  Commons,  64.  b.  n.  1. 

House  of  Lords^  1 10.  a.  n.  5.    1 34.  b.  n.  1. 

Hundreds,  1 10.  b.  n.  a.  1  a  1 .  b.  n.  7.  1 35.  a.  d.  a. 

Hundredors, 
135.  a.  n.  a.    157.  a.  n.  3, 4.    a7a.  a.  n.  i« 

Mi/poiheca,  the  Roman,  305.  a.  n.  1.  1st 


I.  &  J. 

IdiUcy, 
(Of  a  wife)  found  by  office,  whether  it  defeats 
the  husband's  title  by  curtesy,  301.  b.  n.  a. 

Idioty 

Who,  346.  b.  n.  1. 

Wiie  of,  entitled  to  dower,  30.  b.  n.  a. 
See  more  concerning  Idiots,  80.  a.  n.  1.    88.  b. 
n.  16.    181.  b.  n.  a.    347.  a.  n.  a, 

Jewuk  Law,  u.a.  n.  1. 
Jewish  Nation,  ibid. 
Jems, 

As  to  dower,  33.  a.  n.  1 . 

Blay  present  to  advowsons,  391.  a.  n.  a.  IV.  1. 

IntMcaiion, 
Of  cross  remainders,  1 95.  b.  n.  1. 
Of  trust  for  a  child,  390.  b.  n.  1 .  X. 
Of  trust  may  be  rebutted,  ibid. 
Of  a  freehold  estate  in  an  ancestor,  with  respect 

to  the  rule  in  Shelley's  case,  399.  b.  n.  1 . 
Of  consent  in  a  grantee,  337.  b.  n.  1. 
See  more  concerning  Implication,  30.  a.  n.  i. 

33.  b.  n.  3,  3.    55.  a.  n.  3.  56.  a.  n.  1.   60.  a. 

n.  3.    67. b.  n.  I.     133.  a.  n.  7.     153.  a.  n.  1. 

ai6.  b.  n. 3.  337. a.D.  1. 1.  371.  b.  n.  1.  VII.  3. 

398.  &i  n.  3. 
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Imprisonment, 
l6i.  a.  n*4.    191.  a.  note,  sect  VI.  9*    ftid* 
VI.  11.    357.8.  n.i. 

Improved  Value,  33.a.n.8« 

Incidents, 
Separable  and  inseparable,  151.  b.  n.  3.5.  153.8. 
n.  6.    See  also  lai.  b.  n.  6. 

Indosure,  160.  b.  0.4. 

Inconvenience,  66.  a.  n.  i .    153.  b.  n.  6, 7. 

Incumbent,  119.  b.  n.4. 

Indenization,  i^g,h.u.  6,  * 

Indentures, 

Origin  and  Qse  of,  143.  b.  n.  3.    339  a,  n.  1. 

What  deeds  must  be,  339.  a.  n.  1. 

In  the  third  person,  330.  a.  n.  1. 

See  also  143.  b.  n.  3,  4.    339.  a.  n.  1, 3, 3. 

Indenting  of  Deeds,  339.  a.  n.  1. 

Indictment,  43.b.n.3. 

Indictments, 

135.  a.   n.  3.     155.  8.  n.  3.     157,  a.   n.  4. 
161.  a.  n.  4. 

IndixisibiUty,  165.  a.  n.  1. 4. 
Induction,  90.  b.  n.  4. 
Infamy,  6.  bw  n.  i. 

Infancy, 

Of  an  heir  b  a  personal  privilege  against  cxecatiun 
upon  a  statute,  &c.  390.  a.  n«  1. 

Infant, 
What  office  capable  of  holdmg,  3.  b.  n.  4. 
Whether  bound  by  a  jointure,  36.  b.  n.  7. 
Deeds  and  acta  of,  what  void,  and  what  void- 
able, 43.  b.  n.  4.    45.b.n.  I.    5i.b.n.  3. 
Cannot  execute  a  power  coupled  with  an  interest, 

53.8.  n.  3.     i7i.b.  n.5. 
May  be  an  attorney  to  deliver  seisin,  53.  a.  n.  1. 
Female,   age  of  discretion  what,  79.  a.  o.  3. 

79.  b.n.  1. 
The  custody  of  his   person  draws  after  it  the 

custody  of  his  property,  88.  b.  n.  13. 
Whether  his  person  and  estate  should  be  in  the 

custody  of  a  guardian  appointed  by  the  eccle- 
siastical court,  88.  b.  n.  16. 
When,  and  how,  he  may  sue  his  guardian,  89.  a. 

n.  3. 
Whether  he  may  present  to  a  church,  89.  a.  n.  1 . 
Cannot  be  an  administrator,  though  he  may  be  an 

executor,  89.  b.  n.6. 
At  what  age  he  may  make  a  will  of  personal 

estate,  ibid.     1 7 1 .  b.  n.  6.    364,  b.  n.  3. 
May  make  a  will  of  real  estate  by^  custom, 

111.  b.  n.4. 
By  whom  he  nuy  sue,  and  be  sued,  135.  b.  n.  i. 
Trustee  or   mortgagee  enabled  to  convey    by 

7  Ann.  c  15.  171.  bw  n.  5. 
May  alien  gavelkind  lands  at  fifteen,  ibid. 
Single  bond  of,  for  necessaries,  good,  173.  a.  n.  3. 
At  what  age  and  how  examinable  as  a  witness, 

173.  b«  n.  1. 
Cannot  sever  a  joint-tenancy,  346.  a.  n.  1. 
May  reverse  his  fme  when  under  age,  but  not 

after,  347.  a.  n.  3. 


INDEX   TO   MOTES. 


(dxxni) 


IN 


'IVosree  within  the  7th  Aan.  c.  19,  may  levy  fines 

and  snlier  recoveries,  ibid,  ond  306.  b.  n.  1.  VIL 
Met  make  an  executor  at  seventeen,  as  he  might 

then  Biake  a  wiU  by  the  civil  law,  964.  b.  n.  3. 
Trastee  may  by  orderof  Chancery,  upon  petition, 

convey  the  estates  held  in  trust,  971.  b.  n.  1. 

VII.  a.    ftgo.b.  n.  1.  vn. 
Camot  convey  under  a  power  withoat  an  act  of 

parliament,  971.  b.  n.  i.  VII.  9. 
May  suffer  a  common  recovery  under  a  privy 

sea],  380.  b.  n.  1. 
Seqmore  concerning  Infiuits,  43.  b.  n.  1.  65.  b. 

n.  4.  79.  b.  n.  3.  88. b.  n.  11. 16.  i]9.a.  n.  i. 

191.  a.  n.  1.  131.  a.  n.  1.  155.  a,  n.  3.  169.  a« 

n.  9.    170.  a.  n.  1.    171.  b.  n.  9, 3,  4.    179.  a. 

n.  5.  180.  b.  n.  4.  187.  a.  n.  t.  945.  b.  n.  1, 9. 

947.  b.  n.  1.  948.  a.  n.  1.  978.  b.  n.  1.  347.  b.- 

n.  1.  363-  a.  n.  1.  V.    379.b.  n.  1. 

InfbmUiHonj 
69.  b.n.1.    135.  a.  n.  I.    161.8.  n.  4. 

In/rOs  or  intra,  quatuor  tnariaf 
Royal  dominion  and  jurisdiction  there,  107.  a.  n.  6. 
Meaning  and   eitent  of  the   term  illosirated, 
107.  b.  n.  6. 

Ingrossir^  Con,  &c.  135.  a.  n.  1. 

Inheritance^ 

May  descend  from  one  parent,  though  the  other 
be  an  alien  or  attainted,  19.  a,  n.  7. 

Of  oopvhold  laud,  61.  a.  n.  1. 

lodiviiible,  1O5.  a.  n.  9. 

Nature  of,  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  3. 

Words  of,  are  as  necessarjf  in  a  wiU  as  in  a  deed, 
to  create  a  fee,  191.  a.  note,  sect.  VI.  10. 

Conveyed  to  the  heirs  of  tenant  for  life,  how  it 
shall  affect  his  esUte,  999.  b.  n.  1 .    See  SheUey. 

/nAi6t^Wty  in  Scotland,  994.  a.  n.  1. 

Injunction,  54.  a.  n.  5.    141.  a.  n.  9. 

Innkeeper f  89.  a.  n.  7. 

Inquest^  158.  k  n.  3. 

Inauiry, 

Of  dying  seised  and  damages,  as  to  dower, 
39.  b.  n.  4. 

Inquisition 

On  •  conunission  of -escheat,  905.  a.  n.  i.  1st 
S«e  also  1 15.  a.  n.  15.     193.  b.  n.  1. 

Inrolment, 

48.  a.  n.  3.  49.  a.  u.  1.  1 17.  b.  n.  4.  191.  a.  n.  1. 
i47-b.  n.4,5. 

Inspection  of  mfant,  131.  a.  n.  1. 

/nstoii^,  i85.b.  n.  1. 

Institution,  90.  b.  n.  4. 

Intention, 

£vidcnoe  of,  971.  b.  n.  1.  VIL  9. 

Oin  testator,  ibid.  n.  I.VIII.  1. 

See    mora  coocemfang  Intention,  36.  b.  n.  6. 

S4.  b.  n.  3.   79.  a.  n.  9.    1 13.  a.  n.  9.    191.  a. 

iiote,^pct  VL  10.  905.  a.  n.  1.  5thly.  971.  b. 

D.  1.  VII.  9.    937.  a.  n.  1, 1. 
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Interest^ 
Present  rate  of  In  England,  4.  a.  n.  1. 
.....  in  Ireland  and  the  plantations, 

ibid. 
A  lease  may  commence  in  interest,  and  not  in 

computation,  46.  b.  n.  8, 9. 
Merely  of  trust,  90.  b.  n.  4. 
Both  of  profit  and  trust,  ibid. 

Interlineation, 
In  a  deed,  35.  b.  n.  7.  995.  b.  n.  1. 

Interpleader,  943.  a.  n.  9. 

Intestatei, 
The  statutes  for  distributing  the  personal  estates 
of,  save  customs,  176.  b.  n.  5. 

Intestacy,  36.  b.  n,  7.    176.  b.  n.  5. 10. 

Intrusion, 
57. b.  n.  4.    971.  b.  n.  1.  II.    330.  b.  n.  1. 

Investiture, 
Of  the  feudists,  971.  b.  n.  1. 1. 1. 
Whether  it  alone  entitled  the  tenant  to  claim  an 

equivalent  from  the  lord  in  case  of  evietioiv 

365.8.  n.  1. 
See  also  134.  a.  n.  1,  9. 

Joint  Estate 
To  husband  and  wife  before  marriage,  or  afttr» 

187.  b.  n.9.  4, 

Jointenanttf 
Power  of  attorney  from,  to  deliver  seisin  good, 

though  one  afterwards  die,  59.  b.  n.  6, 
Of  copyhold,  may  release  to  each  other,  without 

fine  or  surrender,  59.  a.  n.  9. 
Remedy  of  one  against  the  other,  179.  a.  n.  8.' 
Being  an  alien  and  natural  bom  subject,  qu.  right 

of  survivorship  between,  180.  b.  n.  i. 
Right  of  survivorship  between,  where  good  or  not, 

i8t*a.  n.9. 
Severance  of  estate  of,  what  amounts  to,  ibid. 
For  life  with  the  remainder  in  fee  in  one  of  t\iem, 

184.  a.  n.  3.     184.  b.  n.9. 
What  seisin  of  the  one  will  give  title  to  the  oth«r» 

i86.  b.  n.  6. 
By  the  statute  of  uses,  or  by  the  common  law* 

188.  a.  n.  13. 

Where  joint  words  operate  severally,  189.  b.  n..3. 

For  life,  191.  a.  n.  1. 

In  fee,  ibid. 

Release  of  inter  te  passes  a  fee,  without  the  word 

hekn,  193*  &•  Q*  i* 
And  tenants  in  common,  may  have  account  infer 

<0f  199<  h.  n.  1* 
One,  keeping  his  part,  may  vouch  after  severance 

by  the  odier.    by  partition  both  lose  the  benefit 

of  the  warranty,  385.  b.  n.  9. 
Waninty  to  three^  who  are  jomt  tenants,  if  cuUihet 

eorum,  u  a  joint  warranty ;  otherwise  when 

they  are  tenants  in  common,  385.  b.  n.  3. 

Jointenancyt 
May  be  severed  by  gnmt  of  reversion  or  deicenf, 

189.  b.  n.  9. 

What  words  will  make,  or  pat  the  fee  in  abty- 

anoe,  191.  a.  n.  1. 
Where,  though  estates  commence  at  different 

times,  i88«  a.  n,  13.  . 
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Joiniemmc^f 

Seremoe  oC  wluit  anicMniti  Ip.  igt.  «•  n,  i. 
Wbetber  tefmblflbj  w  iaftnt*  ^4^. ««  n.  i. 

Jof  n^  Words  J 

Constrned   to  operate  teyeraUy,  188.  a.  n.  11. 

189.  b.  n.  3. 

Paanngtwo  entire  tliEnfls  teTerally,  1 89.  b.  n.  3, 
See  moreoonoeniing  JotDteoancy  and  Joiiitenauts,' 

180.  a.  n«  fti  to  188.  a«  n.  13.  both  incIouTe, 

si.a.u.4.  31.  b.  n.4.  35.  a.  n.  1,9.  44.  a. 
'  n.  a.    54.  a.  n.4.    55. b.  a.  6.    lu.b.  n.  1. 

119.  b.  n.  1.  149.  a.  n.  3.  i6i.b«n.3.  i6l4.a. 

n«  4«   164.  b.  n.  4.    169.  a.  n.  a.   190.  a.  n.  s. 

190.  b.  n.4.     330.  b.   n«  1.    3G7.  a.   n.  1. 
373.  b.  n.  3. 

JoiniwreSj 

What  good  as,  in  rqoitj,  or  not,  36.  b.  n.  5. 7. 
Whether  infant  bound  by,  36.  b.  n.  7. 
Power  to  aetlJe»  343.  b.  n.  1 . 1.  II.  V.  VI.  1,  3. 
(And  Portions),  power  to  charge  with,  343.  b. 

n.  i.VL  1. 
8eealio36.b.n.3,3.  5.  7.  37Ub.  n.  1.  VII.  ft. 

390.  b.  n«  1.  XV. 

When  title  by  curtesy  was  introduced  there, 
30.  a.  n*  5« 

The  manner  of  appointing  to  tlie  old  and  new 
deaneries  there,  95*  a.  n.  4. 

When  the  laws  of  England  were  first  introduced 
there,  141.  b.  n.  1. 

Whether  subject  ^before  the  Union)  to  the  leois* 
latl ve  power  of  ureat  BritttO,  and  the  appellant 
jurisdiction,  141.  b.  n.  3. 

And  Great  Britain  united  into  one  kingdom, 
141.  b.  n.t. 

Whether  the  chancelior  here  can  hold  plea  of  trust 
of  landi  there,  l^a.  n.3. 

Abolition  there  of  the  custom  of  tanistry  and 
of  garelkind  descent  as  incident  to  it,  and 
generally  of  the  Brehon  law,  176.  a.  u.  1. 

Whether  (in  the  case  stilted)  a  portion  charged 
on  estates  in  Ireland  ought  to  be  paid  in  Eng- 
land without  deduction  for  exchange,  3ii.  b. 
n.3. 

The  34  H.  8.  c.  30.  is  not  of  force  in  Ireland, 
and  therefore  the  knowledge  of  the  common 
law  is  necessary  there  (Lord  Nott.  MSS.), 
373.  b.  n.  3. 

See  also  16.  b.  n.  4.    37i.b.  n.  1.VI.  3. 

Iriik  ModuSp  69.  b.  n.  3. 

IriA  SeOf  or  St.  George's  Channel,  107.  a.  n«  6. 

Inlaw,  155. b.  n.5. 

In  lM)t*  ibid.  135.  a.  n.  3. 

CoUnlomlt  157.  b.  o.  8. 

Vvnetfaer  the  king  may  consult  them  extrajudi- 
cially, 110. a.  n.5. 

Protinoeof,  on  trials,  155.  b.  n.  5. 

See  also  71.  b.  n.  1.  no.  a.  n.  5.  1 15.  a.  n.  15. 
141.  a.  n.3.    i^.b.  n.5. 

JudgffiCfitSf 
In  real  Actions,  ^heie  against  heir,  and  .wliere 

against  vouchee,  39.  a.  m  6. 
fiilBflocBtory  and  final,  difference  between,  1 39.  b. 

n.  I.    i6».  a.  n.  3. 
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Judgments^ 
Puiitkm  by  iwdg^KOt,  i(^  a.11.  s. 
For  debt  er  namagn,  191.  a.  note,  sect. 
Writ  of  false  jud^nsnt,  359.  b.  n.  i. 
Of  which  a  purcbKser  has  net  notice,  378.  b.  n.  i. 
It  is  safe,  in  some  cases,  to  dispense  with  a  search 

for,  390.  b.  n.  1.  XV. 
At  common  law  judgment  in  a  writ  of  right  was 

not  a  bar  to  a  diMeisee  until  execntion  saed, 

363.  a.  n.  1. 
Judgment  in  felony,  305.  b.  n.  1. 
Savmg  in,  good  or  void,  ibid. 
See  more  concerning  Judgments,  33.  b.  n.4. 

33.  a.  n.  1.  39.  a.  n.  5.  39.  b.  n.  4.  46.  a.  n.  3. 

73.  a.  n.  3.  131.  a.  n.  1.  135.  a.  n.  3.  135*  •• 

n.  1.   303.  b.  n.  1.  IV. 

Judicial  Capacity,  134.  b.  n.  i. 

Jura  Corona f  70.  b.  n.3. 

Juraia^  154.  b.  n.  8. 

Juris  consubiy  in  the  Roman  law,  395.  a.  n.  1. 

Jurisdiction^ 

Of  the  court  of  chivalry  held  before  the  earl  mar- 
shal only,  without  a  high  constable,  74.  b.  n.  1 . 

The  appellant,  141.  b.  n.  3.     186.  a.  n.  3. 

Equitable,  169.  a.  n.  3. 

See  more  cooceming  Jurisdiction,  88.  b.  n.  16. 
94.  a.  u.  3.  135.  a.  n.  3.  137.  b.  n.  3.  141.  a. 
n.  3. 

Jurisprudence, 
In  subjects  of,  a  knowledge  of  the  pttfoU  stale  of 

things  depends  on  a  reference  to  the  «mcieiit 

one,  105.  a.  n.  1. 
Roman,  191.*.  pote,  sect.  IV. 

Juris  utrum,  155.  a.  n.  1. 

Jurors, 
Worth  £.6  per  annum,  37s.  a.  n.  i. 
Worth  £.10  per  annum,  ibid. 
Worth  40  s.  in  goods,  373.  a.  n.  1. 
See  more  concerning  Jurors,  155.  a.  n.  3.  15$.  b. 

n.  5.  157.  a.  n.  7,  8.  157.  b.  n.  1, 3,  3.  158. a. 

n.  I.    158.  b.  n.  1,3,  3,  4. 

Jury, 
From  the  visne,  law  respecting,  135.  a.   n.  3. 

136.  a.  n.  1. 
May  still,  in  criminal  cases,  be  challenged  for  de- 
fault of  hundredors,  135.  a.  n.  8.     157.  a.  n.  4. 
Number  of,  more  or  less  than  twelve,   in  dif- 

Idrent  cases,  155.  a.  n.  3.    159.  o.  n.  3. 
The  grand,  155.  a.  n.  3. 
The  rights  of  a,  155.  b.  n.  5. 
Must  be  d€  corpare  comttatus,  where,  155;  b.  n.  3. 

I57ra.  n.4. 
May  find  a  general  verdict,  and  so  far  may  decide 

lioth  the  law  and  the  fact,  155.  b.  11.  5. 
Can  try  issues  in  fiict  only,  not  issues  in  law, 

ibid, 
finding  against  judge's  recommendatiou,  cause 

for  a  new  trial,  ibid. 
Origin  of,  155.  b.  n.  6. 
What  are  pr^ic^  causes  of  challenge  to,  156.  a. 

Q.  1, 3.  5.     157.  a.  n.  6.    157.  b.  n.  5, 6. 
Np  challenge  now  can  be  taken  to,  for  want  of  a 

knight,  156.  a.  n.  g. 
Challen^  of,  for  favour  to  (he  king,  whether 

allowed,  156.  a.  n.4. 
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In  8  writ  of  riglbt,  when  chaUenfe  to»  shoold  be 

taken,  I56.b.  n«i« 
Challenge  to,  anj  be  tiken  b j  the  king,  aft  what 

tiine,  156.  h.  n.  4« 
VenUct  of,  ynid,  where,  157.  b.  n.  5. 
Peiemptory  challenges  to,  on  collateral  issoes 

denied,  157.  b.  n.  3. 
Challenges  to,  where  inquest  for  information 

merely,  158.  b.  n.  3. 
Qualifications  of,  973.  a.  n.  1. 
See  more  oonceming  a  Jury,  6.  b.  n.  3.  98.  b.  n.  i . 

1 17.  b.  n.  4.  155.  a.  n«  a.  155.  b.  n.  4.  157.  a. 

n.  1.3.  161.  a.  n.  4.  331.  b.  n.  1.  344.  a.  u.  4. 

Jus  accreseendiy  18a.  a.  n.  5. 

Jus  passessionis,  338.  a.  lu  i. 

Jus  MariSy 

Of  the  king  of  Enghmd,  considered  and  discussed, 

ft6i.a.n.  1. 
To  whom  the  soil  between  high  and  bw  water 

mark  belongs,  ibid« 

JusHcCy 

The  eseoition  of,  is  isYOuied,  53.  b.  n«  3.  i8i«  b. 

>i.4« 
Criminal,  195.  a.  n.  3. 

Of  the  peace,  141.  a.  n.  3.    I55.b.n.4.    159.  a* 

0.4. 


K. 
Kefdf 

The  femedy  of  ^wletin,  141 .  a.  n.  3. 
Gavelkind  descent  in,  175.  b.  n.  3. 

Khis  of  Greqt  Britain  and  Jrdandy 
Tides  of,  7.  b.  n.  3.  5.    119.  a.  n.  i, 
Httving  the  legal  estate,  shall  hold  discharged  of 

uses  and  trasta,  where,  1 3.  a.  n.  7. 
r«rrhnwn  by  or  descents  Qpon,  how  they  shall 

devolve,  I5.b.  n.  4.    i6,  a^  n.  8. 
Though  an  aUen,  shall  take  the  crown,  16.  a.  n.  1. 
Shall  be  in,  in  pomt  of  reTerter,  on  forfeiture  of 

donee  in  tail  of  his  grant,  18.  a.  n.  4. 
SeeuM,  if  he  chums  the  remainder  by  purchase, 

ibid. 
Whether  the  reformatioB,  and  the  assertioQ  of 

the  kins's  supremacy  influenced  the  manner  of 

appotntrng  to  deaneries  and  bbboprics,  95.  a. 

B.  4. 
His  confirmation  of  the  choice  of  a  dean  by  the 

diapter  is  required  hj  king  John's  charter,  Ibid« 
His  ooqnsel  for  matters  of  law,  1  lo.  a*  n.  5. 
Cannot  dispense  with  a  disability  created  by 

statnle,  130.  a.  n.  3. 
Hia  dispensing  powers  generallpr,  130.  a.  n.  4. 
DiUzeaa  of  freehold  by  the  kuig's  writ,  was  ex- 
cepted in  Stat.  53  H.  3. 143.  a.  n.  3. 
Hia  prerogative,  in  chai)s;ing  persons  as  aooount- 

■nts,  173.  a.  n.  9. 
In  lespect  to  the  coin,  307.  b.  n.  i. 
Estates  of  hit  debtors,  bound  from  what  time, 

^09.  a.  n.  1. 
Effect  of  his  release  to  one  of  several  obligors, 

933.  a.n.  I. 
May  give  or  take  by  assignoMnt,  a  chose  in  action, 

333.  b.  n.  I. 
Cnnnot  be  dissdsed*  339.  a.  n.  5, 
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King  of  Qreat  Britain  and  Irdand^' 

As  to  wanantT,  370.  b.  n.  i. 

As  to  84  H.  8,  c.  36«  379.  b.  n.  3. 

How  afiected  by  the  ooomioB  and  statute  law, 

where  there  is  an  estate  tail  in  a  subject  with 

the  reversion  in  the  king,  iUd. 
See  Lfmt,  44.  b.  n.  4.    Ami,  47.  a.  n.  1.    £r- 

ckoiigf,  51.  a.  n.  3.    Nvtfum  Ttatpia  occMrrfl 

Ttgit  119.  a.  n.  I.  Admwtim,  I3i.  b.  n,  3.  Bx- 

ewtnff  301.  b.  n.  3.    Jui  Marii,  361.  a.  ci.  i. 

W&rdthip,  84.  a.  n.  3.    WmrtMty,  370.  b.  n.  1. 
See  more  concerning  the  King,  7.  b.  n.  1.  3, 4.  6. 

9.8.  n.i.   19.  b.n.1.  33«a.n.4*   3S.b.n«i. 

43.  b.  n.  1, 3.    48.  b.  n.  7.   57.  b.n.  4.    58.  b. 

n.  7.  61.  b.n.1.  71.  b.n.1.  88.  b.  n.  11. 16. 

90.  b.  n.  3,  4*  6.     95.  a.  n.  4.    110.  a.  n.  5. 

115.  a.  n.  15.      131.  a.  n.  1.      139.  b.  n.  3« 

131.  b.  n.  3.   133.  b.  n.  1.    134.  a.  n.  1, 3. 4, 5. 

135.  b.  n.  1.     143.  b.  n.  5.    144.  I».  n.  3. 

153.  a.  n.  3.    1^6.  a.  n.  4,  5.    156.  b.  n.  4. 

157.  b.  n.  8.  161.  a.  n.  1.  1^.  a.  n.  3.^  190.  a. 

n.  3.    180.  b«  n.  3.    191.  a.  note^  sect.  YI.  9. 

339.  a.  n.  5.      865.  a.  n.  i.     314.  b.  n,  i. 

335.  a.  n.  1.    373.  b.  n.  1. 

King's  Benchy 
Though  the  king  be  actoaUy  present  in  the  ooort 

of,  the  judlMture  belongs  to  the  jodges  oAly, 

71.  b.  lu  1. 
See  also,  74. b.  n.  u    145.  b.  n.  l. 

King  of  France^  65.  a.  n.  3. 

Knighfs  Fe$y  ContenU  of,  69.b.  n.  1. 
See  also  5.  a.  n.  6.     69.  a.  a  3, 4,  5.  7.     83.  h. 
n.  3. 

Knighi's  Service^ 

.Jncdgrite,  30.  h.n.  1. 

Tenure  by,  converted  Into  socage  by  13  Ch.  3. 

c.  34.  43.  a.  n.  3. 
See  more  concerning  Knight's  Service^  74«  h.  n.  1, 

to  85.  a.  n.  1,  hoUtk  inclusively,  67.  b.  n.  1.  ^9.  b. 

n.3.   7i.a.n.  I.    73.a.n.5.    73.  a. n.  9.  74. a. 

n.  1.  85.b.  n.  i.  87.  a.  n.  1.  88.  b.  n.  11, 13. 

93*b.  n.  3.    io(K.b.  n.  3.   I07.a.  n.  5.  io8«a. 

ILL    ill.  b.n.  1.    191.  a.  note,  sect.  VL  11. 

Kniffhthoody 
Who  fiormeriy  compelkble  to  accept,  ^  a.  n.  7. 
Such  power  of  compulsion  abolished  by  16  Car.  i. 
c  30.  ibid. 


L, 


67*  h.  n«  4.  90.  b. n.  6.  3^.  b..n.  1.  970«  b. n.  1. 

LancasteTy 
County  palatine  of,  157.  a.  n.  4. 
Dutchy  of,  314.  b.  n.  1. 

Landy 

Vesture  of,  4.  b.  u.  1. 

Profits  of,  4.  b.  n.  5. 

Where  at  common  law  it  shall  pass  either  by  de- 
livery of  the  deed,  or  by  lireiy  of  seisin,  49.  a. 
n.1. 

Quantity  of,  contained  in  an  ozgang,  yard  land, 
and  hide,  is  uncertain,  69.  a.  n.  3. 

Allodial,  in  what  countries  then  is,  6^  tun.  1. 


(dixyi) 
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How  it  may  be  aoquired^  18.  b.  n.  i,  a. 

No  interest  m»  of  longer  domtion  than  three  years, 

can  be  created  bj  parol,  48.  a.  n.  3. 
Hislorj  of  testamentary  power  over,  1 1 1.  b.  u.  1. 
See  more  concerning  liind,  4.  a.  n.  a.  5.  a.  n.  1 1. 

6.a.  D.  6.  111. a. n.  3. 111.  b.  n.  3. 199.  a.  n.  1. 

Landlord  and  Tenant^ 

What  fixtures  tenant  is  entitled  to  remore  doring 
his  term,  53.  a.  n.  5. 

How-afiected  by  6  Ami.  c.  31.  53.  a.  n.  7.  54.  a. 
n.5. 

VThether  covenant  to  repair  generally,  extends  to 
the  case  of  6re  within  that  statute,  57.  a.  n.  1. 

Law,  as  to  accidental  burning  of  tenant's  house, 
discussed,  ibid. 

Remedy  to  recover  possession,  where  tenant  de- 
serts the  premises,  14a.  a.  u.  a. 

Lapse, 
Of  time,  119.  a.  n.  1. 
Of  legacy,  a37.  a.  n.  1 .  III. 

Laierauj 
Council  of,  holden  in  iai5, 81.  b.  n.  a. 

LaiWf 
Of  marque  or  reprisal,  11.  b.  n.  a. 
When  a  rule  of  law  has  long  prevailed  it  ought  to 

be  supported,  though  ii  be  not  strictly  agreeable 

to  natural  reason,  a4.  b.  n.  3. 
Of  nations,  107.  a.  n.  6. 

Rules  and  maxims  of,  15a.  b.  n.  6, 7.  i86.  a.  n.  3. 
Matters  or  questions  of  law,  155.  b.  n.  5. 
Of  civil  obligation,  191.  a.  note,  sect.  IV. 
Of  tenure,  ibid. 

Latoif 

Of  Edward  the  confessor,  68.  b.  n.  3,  4.    168.  a. 

n»  4»  5'  7* 
Of  Ireland,  141.  b.n.  1. 

Laying  in  xoaity  la?.  a.  n.  a. 
Leasetf 

By  corporations  sole  and  aggregate,  diflference 
between,  43.  a.  n.  1.    45.  a.  n.  4. 

By  baron  and  feme,  or  hy  baron  alone  of  the 
Jatter's  land,  shall  not  bind  feme,  where,  4a.  a. 
n.  a.^  46.  b.  n.  3, 4.  ^ 

By  tenant  in  tail,  a8.  b.  n.  1.  44.  b.  n.  I.  46.  b. 
n.  a.    ago.  b.  n.  1.  V.  3. 

Difference  of  commencement  of,  under  the  words, 
"  from  the  day  of  making"  and  «  from  the 
*'  making,"  44.  a.  n.  4,  and  *'  frum  the  date" 
and  **  from  the  day  of  the  date,"  46.  b.  n.  8, 9. 

Of  tithes  by  ecclesiastics,  44.  b.  n.  3.  47.  a.  n.  3. 

By  the  king  during  the  vacancy  of  a  see,  44.  b.  n.  4. 

Reservations  upon,  good  or  not,  44.  b.  n.  6, 7. 
ai3.  b.  n.  1. 

For  three  years,  48.  a  n.  3. 

For  years,  44.  a.  n.  1.  to  54.  b.  n.  4,  both  inclu- 
sively, aoi.  b.  n.  3.  ao9,  a.  n.  1.  V.  3.  351.  b. 
n.  3.    ago.  a.  n.  1 . 

For  years  at  common  law,  ago.  b.  n.  1.  XV. 
a7o.  a.  n.  a. 

For  a  long  term  of  years,  330.  b.  n.  i. 

F«r  Ufe,  41.  b.  n.  1.  to  43.  b.  n.  a,  both  inclu- 
sively,   a&i.b.  n.  3. 

By  ecclesiastics,  and  corporations,, good  or  not, 
and  against  whom,  44.  b.  n.  3.  7,  8,  g.  45.  a. 
n.a.  4.  .46.  a.  a  7.    . 

«  ■  -,  confirmaijon  of,  301.  a.  n.  1. 
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Leases, 

By  tenants  in  common,  not  good  if  made  jointly, 

45.a.  n.  7. 
By  infiints,  voidable  only,  45.  b.  n.  1. 
Aided  by  livery,  though  otherwise  void,  45.  b.  n.  a. 
Duration  of,  how  calculated,  45.  b.  n.  3. 
Law  against  leases  for  more  than  forty  years,  if  it 

ever  existed,  was  soon  antiquated,  40.  a.  n.  1 . 
By  one  coparcener  avoided  by  allotment  of  tlie 

land  to  the  other  coparcener  on  partition,  46.  b. 

n.  5. 
In  prtttcnti  by  tenant  in  tail  not  avoided  by  fine, 

levied  by  issue  before  entry,  46.  b.  n.  a. 
Effect  of  mis-recitals  in  respect  to  the  commence- 
ment of,  46.  b.  n.  10. 
By  estoppel,  what  will  turn  to  an  interest,  47.  b. 

n.  11. 
For  years  may  be  delivered  by  attorney  by  parol, 

48.  b.  n.  a. 
How  affected  by  partition,  167.  a.  n.  a. 
For  years,  survive  before  entry,  18a.  a.  n.  t. 
By  ce$tiu  que  vh  before  a7  H.  8,  rendering  rent 

to  himself,  a  13.  b.  n.  1. 
Under  a  power,  a  14.  a.  n.  1. 
By  mortgagor  and  mortgagee,  ai5.  b.  n.  1. 
with  proviso  for  re-entry  on  the  tenant's  bank- 
ruptcy, aa3.  b.  n.  I. 
What  provisions  for  determining,  allowed,  ibidy — 

and  how  construed,  308.  a.  n.  1. 
Are  as  covenants  real,  a4g.  a.  n.  1 . 
Of  an  advowson,  a4g.  a.  n.  a. 
Uses  declared  of  leases  for  years  in  existence  are 

not  executed,  a7i.  b.  n.  1.  VIII.  3. 
Gmned  by  undue  means  or  suppression  of  the 

tenant  right  of  renewal,  ago.  b.  n.  1.  XL 
From  corporations,  ibid. 
For  years  or  for  lives,  intended  to  be  settled  upon 

trusts,  corresponding  with  a  strict  settlement  of 

a  real  estate,  ago.  b.  n.  1.  XIL 
By  tenant  for  life  and  remainder-man,  30a.  b.  n.  1 . 
By  ecclesiastical  persons,  3a5.  b.  n.  1 .  II. 
O^  the  wife's  hind  under  3a  H.  8,  ought  to  be 

made  in  the  names  of  both  husband  and  wife, 

333.  a.  n.  a. 

For  years  by  tenant  in  tail  do  not  disturb  the 
descent  of  the  estate,  but  leases  for  life  do, 

334.  b.  n.  1. 

Power  to  execute  leases,  34a.  b-  n.  1.  II. 

Power  of  leasing,  34a.  b.  n.  i.  VI.  1. 

For  years  made  by  him  who  is  remitted,  is  not 

defeated  by  the  remitter,  358.  a.  n.  1.  VIII. 
For  life  or  years,  as  to  implied  warranty,  384.  a. 

n.  1. 
See  Surrender,  Terms  for  yean,  Statutes,  47.  a.  n.  4. 

And  see  more  concerning  Leases,  3.  a.  n.  6. 

15.  a.  n.  a.     17.  b.  n.  3.    31.  a.  n.  a.    55^  a. 

n.  1.  5.    55'  b.  n.  1.  4.  13,  14.    59.  a.  n.  4. 

63.  a.  n.  1.    88.  b.  n.  13.    gs.  b.  n.  1.    93.  b. 

n.  *.     141.  a.  n.  a.     165.  b.n.4.     186.  a.  n.  9. 

186.  b.  n.  4.     187.  b.  n.  4.      19a.  a.  n.  i. 

ao3.  b.  n.  1.  FV.    aio.  a.  n.  1.    an.- a.  n.  1. 

ai5.  a.  n.  1.   ai5.  b.  n.  1.  aag.  a.  n.  a.  a30.  b. 

n.  1.    a34.a.n.  1.    a5i.a.  n.  1.    a70.b.  a.  1. 

a7i.b.  n.  1.  VI.a.  VII.a.     agcb.  n.  i.XV. 

300.  a.  n.  a. 

Lease  and  Release, 

How  different  from   a  feoffment,  and  effect  of 

conveyance  by,  ao7.  a.  n.  3.^-48.  a.  n.  3. 
What  estates  may  be  conveyed  by,a70.  a.  n.  3. 
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Lmm  and  Rekasey 

In  what  respect  it  operates  as  a  cominon  law 
coDTeyance,  and  in  what  it  operates  audcr  tlie 
statute  of  nses,  971.  b.n.  i.Vl.&VL^. 

Not  pleadable  as  a  grant,  301.  b;  n.  9. 

Aa  to  disoontinnance,  330.  a.  n.  1.  VII. 

As  to  powers,  34a.  b.  n.  1.  IV.  V. 

LeetSy 

Frequency  of  holding,  how  affected  by  Magna 

Charta,  115.  a. n.  10,  ii,  is. 
Of  private  persons,  115.  a.  n.  11. 
To  which  waif  and  stray  are  appurtenant,  isi.  b. 

n.7. 
Appurtenant  to  a  manor,  ibid. 

LoMciegy 

Charged  on  real  estate  are  presumed  to  lapse  Ibr 
the  benefit  of  the  heir,  if  the  legatee  dies  before 
the  time  of  payment,  337.  a.  n.  1 .  L 

Chaived  upon  personalty  and  given  to  a  man  at,' 
or  if,  or  when  he  attains  91,  distinffnished 
(with  respect  to  lapse)  from  similar  legacies 
payable  to  a  man  at,  or  if,  or  when  he  attains 
fti,  937.  a.  n.  1.  IL 

Charged  on  a  miied  fund,  with  respect  to  lapae, 
«37.  a.  n.  1.  III. 

Specific,  964.  b.  n.  1. 

To  a  wife  with  respect  to  her  husband,  351.  a. 
n.  1.  IL 

An  action  at  law  by  a  husband  against  executors 
for  a  legacy  doe  to  hb  wife,  does  not  lie, 
351.  a.  n.  1.  IV. 

See  morecoDoeming  Legacies,  19.  b.  n.  9.  937.  a. 
n.  1.  L    990.  b.  n.  1.  XIV.  1.  3,  4. 

L^ulaHoUy 
Ine  power  of,  cannot  be  exercised  by  the  king, 
without  the  two  houses  of  parliament,  190.  a. 

B-4. 

Leaslaturey 

llie  early  proceedings  of  the,  960.  a.  n.  1. 

L^iHrnaofy 
Observations  upon  the  criterion  of,  in  respect  to 

tiiBe  of  births  and  separation  of  the  parties, 

and  proofs  of,  193.  b.  n.  1,  9.    196.  a.  n.  9. 

944.  a.  n.  9. 
By   subsequent   marriage,  dvil  and  canon  law 

reapecting,  944.  b.  n.  9.  945.  a.  n.  1. 
-    -     -  rej^tad  by  the  English  legislature,  ibid. 
See  alao  107.  a.  n.  6.    193.  b.  n.9.    196.  a.  n.  9. 


For  years  of  land  by  the  guardhn  cannot  assign 

dower,  38.  b.  n.  1  • 
Of  a  copyholder,  as  to  forfeiture  by  waste, 

63.  a.  n.  9. 
"Etdty  of,  vests  the  fraehold  in  the  person  having 

the  right  of  posses^n,  949.  a.  u.  1. 
X3kebt  fiei  not  ajpainst,  after  acceptance  of  rent 

finoin   his   assignee,   though   covenant   does, 

969.  b.  n.  3. 

Letter  of  Attorney y 

36.  a.  n.  5.  48.  b.  n.  1.  6.  8.  49.  a.  n.  1.  59.  a. 
n-  1*  3-  7-  9-  59.  b.  n.  9,  3,  4,  5,  6,  7,  8,  9. 
5^  a.  n.  3. 

Letter  missioe'  (the  King's), 

With  respect  to  deaneries,  95.  a.  n.  4. 
....     tobishoprics,  134.  a.n.  4. 
V01..I. 
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Letters  Patenty 
The  constat,  or  taspextrnvs  of,  may  be  pleaded, 

995.  b.  n.  3. 
See  more  oonoeming  Letters  Patent,  88.  b.  n.  16. 

95.  a.  n.  4.     109.  b.   n.  3.     134.  a.  n.  3.  ^ 

135.  b.  n.  1. 

Leoitical  DegreeSy  935.  a.  n.  i. 

Lex  lociy  79.  b.  n.i. 

Lex  mercatoriay  189.  a.  n.  5. 

LiMy 

Privilege  of  parliament  does  not  i  xtend  to  cases 

of,  198.  b.  n.  1. 
Provinces  of  judge  and  jury  in  prosecutions  for 

state  libels,  155.  b.  n.  5. 

Libera  pischariuy 

Whether  Ubera,  ex  vi  termini,  implies  common, 
199.  a.  n.  7. 

LibertieSy  Ancient,  115.  a.  n.  11. 

Liberties  and  Franchisesy 
Are  excepted  in  9i  Jam.  I.  c.  9.  1 19.  a.  n.  1, 

Liberty  is  fovoured  by  law,  145.  b.  n.  9. 

Licettsey 

To  alien  serjeanties,  43.  a.  n.  3. 

For  the  appropriation  of  an  advowson,  46.  b.  n.  1. 

To  make  partition  of  copyhold  between  parceners. 

To  make  a  lease  of  ,oopyhold  land,  59.  a.  n.  4. 

63.  0.  n.  1. 
For  marriage,  79.  b.  n.  1. 
To  alien  in  mortmain,  5a.  b.  n.  10.    99.  a.n.  i. 
From  a  master  ior  his  apprentice  to  serve  a  third 

person,  117.  a.  n.  1. 
To  retail  wine,  190.  a.  n.  4. 

Lien, 
With  respect  to  crown  debts,  909.  a.  n.  1 .  V.  1. 3.  ' 

Life  Estatey 
Its  value,  with  respect  to  the  remainders  over, 
998.  a.  n.  1. 

Li/e  and  Limb,  74.  b.  n.  1.    161.  a.  n.  4. 

Life  (Natural),  139.  a.  n.  1. 

Lightningy 

And  other  like  inevitable  accidents,  89.  b.  n.  9, 

Limitation  of  Timcy 

Of  memory,  86.  b.  n.  *. 

With  respect  to  persons  beyond  sea,  107.  a,  n.  6. 
To  what  cases  39  H.  8.  extends,  1 15.  a.  n.  4,  5, 6. 
In  respect  to  suits  as  to  right  of  patronage  taken 

away  by  7  Ann.  c  18.  1 15.  a.n.  6. 
Principal  stat  rekting  to,  is  11  Jac.  1.  c  16. 

115.  a.  n.  7. 
As  to  the  king's  title,  119.  a.  n.  1 . 
Is  shortened  by  levying  a  fine,  191.  a.  n.  1. 
In  ejectment,  330.  b.  n.  1. 
Bight  of  entry,  how  affected  by,  9i  Jac.  c.  16, 

and  4  Ac  5  Ann.  c.  16.  950.  a.  n.  1. 
The  statutes  respecting,  1 9 1 .  a.  n.  1 .   950.  a.  n<  i . 

959.  b.  n.  1.     961  *.  a.  n.  1.     969.  a.  n.  (B). 

990.  b.  n.  1.  XVI.    330.  b.  n.  1. 
See  more  concemmg  Limitation  of  Time,  83.  a.  n.9, 

93.  a.  n.  9.     1 15.  a.  n.  1, 9, 3. 
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Limitaiioru, 
Fronmt  mmituset  oanurngmiuttitis  of  the  dcYisor, 

who  shall  take  b^,  lo.  b.  n.  a. 
By  deed,  to  a  roan  and  his  bein  inale  lawfully  be> 

gott«n»  90.  b.  n.  2. 
-    .    -  to  him  and  the  heirs  of  him  lawfujlj  be- 
gotten, ibid. 
In  tail,  as  to  the  expressions  proereatk,ffnertdndk, 

in  pctUrum  procreandk,  30.  b.  n.  3. 
To  a  person  and  such  heir  of  her  body  as  should 

be  living  at  her  death,  witli  remainder  over, 

113.  a.  n.  4. 
Who  may  take  by  purchase  or  descent,  under  the 

words  hrin  female  tfthe  body,  34.  b.  n.  3. 
(Conditional),  distinguished  from,  conditions  and 

remainders,  303.  b.  n.  i.  I[f. 
To  hoaband  and  wife  and  the  heirs  of  their  two 

bodies,  3i8.b.  n.  3||. 
To  a  widow,  and  the  heirs  of  the  bodies  of  ber  de- 
ceased husband  and  herself  begotten,  ibid. 
To  posthumous  children,  398.  a.  r..  3. 
Introduced  under  stat  of  uses,  371.  b.  n.  1.  V. 
In  restraint  of  the  power  of  a  tenant  in  tail  to 

suffer  a  common  recovery  are  void,  379.  b.  n.  i. 

LUtgationf 

Vezatioos,  provisions  against,  161.  a.  n.  4. 

Littleton, 
The  Cambridge  MSS.  of. 
Veil.  MS.  nyii.  i63.a.  n.  1. 
Paper  MS.  zzvii. 
The  numeruos  editions  of,  vii.  viii.  xxv. 

Liveriesy 

And  the  conrt  of  wards  and  liveries,  taken  away 
by  13  Cha.  s.  c.  84.    85.  b.  n.  1. 

Liverv, 

By  the  king,  after  full  age,  38.  b.  n.  1 . 

Sued  by  a  widow  on  a  fine  come  ceo,  78.  a.  n,  3. 

Whether  the  suing  of  a  writ  of  livery  was  confined 

to  tenure  i.t  de  coronA,  87.  a.  n.  i. 
Sued  to  the  crown  by  an  heir,  88.  b.  n.  11. 
And  primer  seiitn,  taken  away  by  13  Ch.  3.  c.  34. 

loiB.  b.n.  1. 
Writ  of  livery  and  partition,  i69.a.  n.  3. 
Sued  by  muUer  puisne  with  bastard  eigne,  170.  b. 

n.  4. 

Livery  of  Seisin  j 

Origmand  history  of,  48.  a.  n.  3. 

Substitution  of  the   notoriety  of  inrolment  for 

that  of  livery,  48.  a.  n.  3. 
Nearly  siipeneded  by  couveyancts  to  uses,  and 

upon  trusts,  48.  b.  n.  3. 
What  does  not  amount  to«48.  a.  n.  5, 
Tenant  in  potsossion  cannot  take  by,  48.  b.  n.  7. 
Good  or  void,  with  rospect  to  the^eed,  48. 1».  n.  1, 

331.  a.  n.  1. 
Feoffor,  if  abfeat,  cannot  give,  nor  feoffee,  if 

abaent,  take   by  attorney  cwated  by  parol, 

48.  b.  n.  3. 
iiood  thongh  not  given  upon  the  land,  48.  b. 

n.  3, 4* 
(By  attomev)  good  or  void,  and  when  it  may  be 

i)»ade,  and  how,  48.  b.  n.  6.   50.  a.11.  1.  59.  a. 

n.  3, 3. 9.    53.  b.  n.  3, 3. 54  7. 9. 
B^d  to  pass  a  remainder,  if  there  be  a  prior  estate 
of  freehold  not  sinrrendered,  48.  b.  n.  7. 
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Livejy  of  Seisin, 
Seetu,  if  such  prior  estate  be  for  years  only, 

48.  b.  n.  7* 
W*hen  good  or  not,  'if  lessee  be  upon  the  lyid, 

48.  b.  n.  8.    ^2,  a.  n.  9« 
Whether  livery,  in  one  county,  of  a  manor,  passes 
'    a  part  of  it  m  another  county,  50.  a.  o.  3. 
Bad  to  pate  a  remainder  expectant  on  a  lease  ^r 

years,  if  made  after  delivery  of  the   deed, 

49.  b.  n.  5. 
Was  necessary  for  a  lease  for  lives  before  the 

statute  of  ases,  and  therefore  such  a  lease  was 

a  feoffment,  93.  b.  n.  ^. 
By  a  termor  for  years  is  good,  330.  b.  n.  1. 
By  a  bailiff  is  ineffectual,  ibid. 
As  to  discontinnance,  330.  a.  n.  1.  VII. 
Secundum  fonnam  charts  331.  a.  n.  1. 
See  more  concerning  livery  of  Seisin,  41^  b.  n.  3. 

48.  a.  n.  1 . 4. 6,  7,  8.  48.  b.  n.  5.  49.  a.  n.  1.  8. 

49.  b.  n.  4*  53.  a.  n.  4.  7.  53.  b.  n.  €.  8. 
^.  a.  n.  3.  1 1 1.  b.  n.  1.  153.  b.  n.  9^  364.  a. 
n.  1. 

Livery  StMe,  47.  a.  n.  14. 

Loci  Le^,  to  what  extent  allowed,  79.  b«  m  i* 

London  (the  City  of), 
The  process  there,  called  gavelet,  for  the  recoveiy 

of  rent,  has  fallen  into  disuse,  143.  a.  n.  3. 
Notwithstandmg  the  customary  division  there,  the 

whole  of  personal  estate  may  now  be  disposed 

of  by  will,  176.  b.  n.  5. 
The  custom  there,  as  to  distribntion,  certified  by 

the  mayor  and  aldermen,  176.  b.  n.  8. 
Custom  there  as  to  advancement  and  hotchpot, 

176.  b.  n.  9. 

Lords  (the  House  of). 

Have  declined  taking  the  opinion  of  the  jodg^. 

extrajudicially,  1 10.  a.  o.  5. 
With  respect  to  its  judicial  capacity  and  legislative 

character,  and  the  title  by  which  bishops  sit 

there,  134.  b.  n.  1. 

Lords  Court,  133.  b,  n.  1.    141.  a.  n.  3. 
Lord  and  Vassal, 

In  the  feudal  law,  were  widely  different  from  the 
patron  and  client  of  the  Roman  law,  64.  a.  n.  1  • 

Lord  Muyor^ 
fn  London  tithes  are  recoverable  before  hb  lord* 
ship,  with  an  appeal  to  the  lord  chancellor* 
1^.  a.  n.  4. 

Losses, 
By  trustees,  89.  a.  n.  5. 
By  carriers,  89.  a.  n.  6. 
By  bailees, or  pawnees,  B9.  a.  n.  10. 
By  carriers  or  masters  of  ships,  89.  b.  n.  3. 
Of  letters  with  exchequer  bills  in  them,  B9.  b. 
n.  3. 

LunaticSf 
80.  a.  «.  1.     86.  b.  n.  G.  16.     346.  b.  n.  1. 
347.  a.  B.  3, 

Lifons  (the  Council  of),  80.  b.  n.  i. 
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Magna  ChartOf 
43.8.0.4.    8i.b.  n.  I.    no.*.  11.4.    115.0. 

a.  to. 
CoDsiTDCtton  of,  as  it  retpecU  touins  and  leeU, 

1I6-B-  n-  ii>  11. 

Maidens  (under  sixteen)^     . 
Object  of  4  and  5  Ph.  and  M .  respecting,  M.  b. 
tt.14. 

Maiming, 
A  capital  felooj,  wberei  127.  a.  n.  9. 

Mmntenanee^ 
Or  themgct  diefleribed  la  Cbe  liook  of  awiies,  and 

by  Latnbatd  as  inqviAble  by  a  joiy,  140.  a. 

n.  3. 
la  labocfffng  a  ytay,  157.  h*  d.  6. 
Manin  of  lite  comftion  law  to  previetit  maintenance, 

fi(S5.a.  a.  1. 
By  «i  iHomey,  3OB.  b.  a.  1. 

MalOf 
Intt,  \ao.  a.  n.  4.    206.  a.  n.  1..  206.  b.  n.  1. 
PraU6ita»  ibid. 

Man  (lOie  of), 
Not  within  the  stat  de  tfuMii,  of  aset,  and  wiUs» 
M. «.  u.  5. 

Mioulamus,  949.  b.  n.  1. 

Mamdaief  Boytd,  1 10.  a.  n.  5. 

ManoVy 
idMT  bave  tpedal  costoioa,  and  it  is  safer  to 

aBe«B  castemary  dower  within  a  manor  than 

within  a  town,  1 10.  b.  n.  3. 
Wbctker  before  tiie  statue  dt  frtmigatita  ttgu, 

tbe  lcjqg*s  gtmitt  of  a  manor  woald  pass  an  ad- 

vowflOB  appendant  without  express  mention  of 

It,  191.  b.  n.  3. 
Ab  advowsou  is  appendant  to  the  demesnes  and 

not  to  the  rents  or  services,  laa.  a.  n.  1. 
Beat  hs  surplusage  to  the  mesne,  where  tbo  lord 

paiclMses  the  tenancy,  150.  b.  n.  4. 
Reoovery  of  a  nmnor  was  a  tacit  recovery  of  a 

^vittein  lagsrdaat,  ti^i.a.  n.3. 
I|y  pfOKriptioii  the  lord  may  have  a  woodward, 

and  the  bark  of  feOed  trees,  165.  b.  n.  i. 
Paititian  without  any  particular  agreement  about 

aa  advowsoo  appendant,  165.  b.  a.  3. 
BaiKffii  of  a  manor,  id8.  b.  n.  1. 
An  advowson  apfeadant  couU  not  be  disannezed 

hg  fiaoffinent  without  deed,  190.  b.  n.  5. 
Hie  scmI  between  high  and  low  water  mark  may 

be  pared  of  a  manor,  361.  a.  a.  1. 
SeeraorecoDcem]ngMaaors,5.an.3.  39.akn.4. 

3a.  b.  a.  9.    44.  b.  n.  7.    48.  b.  n.  a.    50.  a. 

n.  3.   53.  a.  n.  9.  57.  b.  n.  1.   58.  a.  a.  4,5,  6. 

OB.  Ikii.  i,ft.7,8«    6i.b.n.i,3.    93.a.n.i. 

Mmmmmisnemy  if:).«.a.3. 
Manuscfini  Jfote^ 

Of  JLocd  Hardwicko's  aigament  in  J]  ill  v.  Adams, 
car  Swanoock  9.  Lyford,  on  the  goaeni  doctrine, 
mymik  m  a  pratectfoa  against 


MA 


dower,  and  its  appUcation  to  the  peaat  tbcH  in 
question,  so8.a.  n.  1. 

MarcheSy  107.  a.  n.  1. 
Marchety  140.  a.  n. «. 
Mannerty  aft  to  nunaqiaHve  wiBs,  1 1 1.  a.  n.  3. 

Maraue  or  Reprisal^ 
Bererenceto  a  treatise  on  the  law  of,  11.  b.  n.  9. 

Marriage  Act^  B8.  b.  n.  i(J. 

Marriages, 

Degrees   of  affinity   within   which    prohibited, 

tt4.  a.  n.a.    335.b.  n.  1. 
Of  infants,  what  necessary  to  the  validity  of, 

79.  b.  n.  1. 
Scotch,  validity  of,  ibid. 
Clandestine,  universatly  annulled,  ibid. 
Difference  between  contracts  of,  per  verba  de  pr<e- 

MNtt  ti  per  verha  de  fuUtro,  and  how  bmdlng 

upon  infiinta,  79.  b.  n.  9. 
Not  dissoluble  Dow,pneroiitracftb  coi4«d,79.  b.  n.  4. 
Of  idiots  and  lunatics  when  void,  do.  a.  n.  1. 
Guardian  in  socage  is  accountable  to  a  son  for 

the  value  of  his  marriage  as  well  as  for  the 

profits  of  his  land,  88.  b.  n.  9. 
Of  the  royal  family  how  regulated,  133.  b.  n,  1. 
i)f  nief,  with  a  freeman,  or  her  lord,  bow  fiur  an 

enfranchisement,  103.  a.  n.3. 
OJT  villein  with  a  freewoman,  its  effect,  123.  a. 

n.  6. 
Marriage  bf okag^,  l€f6.  b.  n.  I . 
Between  obligee  and  obligor,  939,  a.  a.  1. 
Are  voidable  by  reason  ojfa^nity  or  consanguinity, 

335.  a.n,  I. 
Reference  to  a  writer  on  the  Roamo  doctrine  of 

marriage,  945.  a.  o.  -i . 
Subsequent  to  the  birth  of  issue,  their  effect  in 

the  civil  and  caaon  law,  In  the  fa#  of  Engbittd, 

and  in  France,  Germany,  and  Uoltamd,  ibid. 
In  what  degree  subject  to  the  authority  and  in- 
fluence of  the  secular  power,  ibid. 
Are  not  a  release  of  a  promise  for  which  an  action 

cannot  rise  durins  the  coverture,  nor  in  equity 

of  a  bond  debt,  904.  b.  n.  9. 
Their  etTect  on  the  wife's  lands  of  inheritance  and 

personal  estate,  395.  b.  n.  9.  III. 
See  more  ooncerniug  Marriages,  d.  a.  ii.  7.   33.  a. 

n.  10.    34.  a.  n.  9.    79.  a.  n.  3.    89.  b.  nv  1. 

84.  a.  n.  9.    85.  ^.  n.  1.    88.  b.  n.  1 1. 14.  t6. 

107.  a.  n.  9.    108.  a.  n.  1.  1 10.  a.  n.  5.  193.  a. 

n.  4, 5. 7.  193.  b.  n.  t,  9.    136.  a.  n.  9.   134.  a. 

n.  5.     136.  a.  n.  1.    191 .  a.  nota>  sect.  VI.  1 1 . 

937.  a.  n.  1.  944.  a.  n.  9.  144.  b.  tu  a.  945.  a« 

a*  1*    399.  a.  n.  9. 

Masters, 
Of  ships,  what  losiesreeponsiMe  for,  89.  b.  n.  4. 
And  apprentioe,  1 17.  a.  a.  i» 
And  servant,  ibid. 

Ma^er, 

Of  law,  1 10.  a.  n.  5. 
Of  record,  1 19.  a.  u.  i. 

MatimSf 

Reference  to  a  treatise  on,  159.  b.  n.  7. 

(The  four)  w^ged  in  fovour  of  bonds  of  re^gna- 

tion,  in  a  case  which  coadeauied  them,.  186.  a, 

n.3. 
See  also,  159,  b.  n.  ^    »53.  a.  a.  9. 
m  9 
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Mayhem f  i6i,tL,  n.  4.  y. 

Measures  (  Weights  and  J,  159.  b.  n.  3. 

Memoryf 

Time  out  of,  86.  b.  n.  *. 

Tvoae  of,  105.  a.  n.  1.  109.  b.-  n.  a.  111.  a. 
o.  5. 

Merchants^ 

Joint,  18a.  a.  D.  4. 

See  more  coucen^ing  Merchanta,  90.  b.  n.  3. 
172.  a.  n.  7.     191.  a.  oote,  sect.  VI.  9. 

Mercy  f 

Explanation  of  the  words  "  And  John  in  mercj, 
&c"  393.  a.  n.  (A.) 

Merger^ 

Of  a  charge  paid  off  by  tenant  for  life,  does  not 
necessarily  take  place,  339.  b.  n.  3. 

Of  right  m  the  freehold,  378.  b.  n.  1. 

Was  never  favoajned  at  law,  and  still  less  in 
equity,  338.  b.  n.  4. 

Whether  there  is,  of  a  term  for  years  m  a  tenant 
to  the  prsecipe,  or  in  trustees  for  preserving 
contingent  remainders  after  their  entry  for  for- 
feiture, ibid. 

Beference  to  a  treatise  on,  ibid. 

What  union  of  estates  is  not,  ibid. 

See  more  concerning  Merger,  18.  a.  n.  4.  a8.  a« 
n.  7.  41.  b.  n.  1.  43.  b.  n.  3.  185.  a.  n.  8. 
371. b.  n.  I.  VI.  3. 

Merlon f  ThesUtnteof,  81.  b.  n.  3. 

Mesnakyy  153.  b.  n.  3.    167.  b.  n.  1. 

Mesne,  lord,  and  tenant, 
3i.a.  n.  3.     150.  b.  n.  4.     153.  b.  n.  1.    153.  a. 
n.  1. 

Mesne  IncumhranceSy  390.  b.  n.  1.  XV. 

Mesne  Profits, 

Posthumous  son  entitled  to,  if  claiming  by  pur- 
chase, 11.  b.  n.  4. 

SccuM,  if  claiming  by  descent,  ibid. 

Of  personalty  dunng  suspense  of  vesting,  accu- 
mulate and  go  with  the  principal,  55.  b.  n.  8. 

See  also,  357.  a.  n.  s. 

Mesne  Values,  33.  a.  n.  3.  4. 
Messuage, 

What  passes  by  the  word,  5.  b.  n.  1.  56.  b. 
n.  1. 

Michaelmas  Term, 
Abbreviation 'of,  135.  a.  n.  3. 

Militia,  71.  a.  n.  1. 

MiliHa  Act,  391.  a.  n.  3.  IV.  3. 

MiU,  53.  a.  n.  9. 

Mines, 
53.  b.  n.  1.    54.  b.  n.  a.     165.  a.  d.  1.    330.  a. 
n.  !•. 

Minorities, 
Disposition  of  rents  during,  371.  b.  n.  1.  VII.  s^ 

Mischief, 
The  law  prefers  a  pnwte  mischief  to  a  puhHc  in- 
convenience, 153.  b.  n.  6. 

Misredtal,  46.  b.  n.  10. 
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MO 
Mistrial,  135.  a.  n.  3. 
Modus  tenendi  parliamentum,  6^.  b.  n.  s. 
Monasteries,  94.  a.  n.  3.    139.  b.  n.  i. 

Monttraverunt  de  raiionabilibus  devisis, 
133.  a.  n.  7. 

Monuments, 
Heir  shall  have  action  for  defacing,  18.  b.  n  4«  5* 

Mortdancestor,  (Writ  of  J, 
31.  a.  n.  5.    356-  h.  n.  1. 

Mortgages, 
After  condition  broken,  the  mortgagee  mav,  by 
ejectment,  recover  the  possession  of  the  land, 
without  notice,  305.  a.  n.  1. 
The  law  of, 

1  stvAs  to  the  origin  of  mortgages ; 
3dly.  What  constitutes  a  mortgage; 
3dly.  The  nature  of  the  estates  of  the  mort- 
gagor and  mortgagee ; 
4thly.  The  nature  of  an  equity  of  redemption ; 
5thly.  On  general  devises   by  mortgages  in 
fee  of  their  real  estates,  305.  a.  n.  1. 
The  debt  and  securities,  how  considered  iu  eqohy; 

and  how,  at  law,  ibid. 
Who  may  or  shall  redeem,  and  in  what  propor- 
tions, 308.  a.  n.  1. 
Redemption  of,  by  contribution,  ibid. 
For  years,  with  respect  to  dower,  ibid. 
Succinct  observations, 

1  St.  On  the  right  of  the  executors  to  receive  the 

mortgage  debt ; 
3dly.  On  the  application  of  the  mortgagor's 
persooafestate  in  discharge  of  his  mort- 
gage debts ; 
3dly.  On  limiting  the  right  of  redemption  to 
persons  not  entitled  to  the  ownership  of 
the  land,  when  the  mortgage   is  exe- 
cuted ; 
4thly.  On  the  length  of  possession  by  a  mort- 
gagee which  bars  the  mortgagoi^s  right 
of  redemption,  308.  a.  (3o8.  b.  13th  ed.) 
n.  1. 
In  fee  are   chattel   interests  in  equity,  3o8.  a. 

(308.  b.  13th  ed.)  u.  1.  1st. 

Whether  the  estate  or  the  person  receiving  the 

money  is  to  be  debtor  for  it,  where  such  person 

has  only  a  partial  estate,  ibid.  3dly. 

When  discharged  by  tenant  for  life,'  whether  the 

debt  continues  a  subsisting  charge,  339.  b.  11. 3. 

Of  renewable  leaseholds,  what  provisions  should 

be  inserted  in,  390.  b.'n.  1.  XI. 
When  the  money  secured  upon  mortgage  is  settled 
or  assigned  upon  various  trusts,  there  should  be 
two  deeds,  ibid.  n.  1.  XIV.  5. 
For  long  terms  of  yean,  305.  a.   n.  i.  4^y- 

390.  b.  n.  1.  XV. 
Forfeiture  of,  ibid. 
In  the  civil  law,  ibid. 

Mortgagees,  lessees,  &c.  are  considered  as  par- 
chasers,  ibid. 
See  more  concerning  Mortgages,  171.  b.  n.  5. 
333.  b.  n.  3.     337.  a.  n.  1 .  III.     371.  b.  n.^  1 . 
VII.  3.  390.  b.  n.  1.  XrV.  1,3,3*  4-    309.  a. 

Power  of  granting  licenses  to  alien  in,  99.  a.  n.  1 . 
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Mortnutm, 

Qdes  and  towns  having  customs  to  devise  in 
moftmain,  i  la.  b.  n.  a. 

Mortmain  Fees^  ^.  a.  n.  i. 

MuUer  puisne^  170.  b.  n.  3, 4. 

Mttmcipal  Lavoy  107,  a.  n.  & 

MurdcTy 
74.  b.  n.  1.  157.  a.  n.  4.  161.  a.  n.  3.  390.  b.n.a. 


N. 
Name^ 

And amaof  a  settler,  337.  a.  n.  3. IL  a,  3. 

NaluralUfiSy  13a.  a.  n.  i. 

Natural- bom  subject ^ 
May  derive  title  bj  descent  thimigh  his  parents 

though  aliens,  8.  a.  n.  3. 
Who,  thoogh  born  beyond  sea,  8.  a.  n.  1.     ia8.  a. 

n.  a.    lag.  a.  n.  a. 

!      Naturalizationy 

I  A  bill  of,  with  the  usual  clause,  lag.  a.  n.  1 . 

An  act  of,  without  any  exception,  ibid. 

Natunzlized  persons. 
Incapacities  of,  139.  a,  n.  1. 

Natural  chUdy 

{In  tht  Haman  law),  Filiutnatunlu  d  vulgo  barbtt' 
rorum  epponitur  Ugitimo.  Sed  revera  cpponittar 
JUio  ad(^ptiBO,^c.  344.  a.  n.  1. 

N^qtive  toords. 
In    a  statute   declaratory  bf  the  common  law, 
115.  a.  n.  9. 

Neighbourhood  or  Visne,  135.  a.  n.  a. 

Next  0/ bloody  88.  b.  n.  a.  5,  6,  7. 13. 

Nief, 
Married  to  a  freeman,  whether  she  is  enfranchised 
far  ever,  or  entided  to  dower;  and  why  the 
issue  are   free  by  the  common  law,  133.  a. 
n-  3. 4»  5. 7- 

Nihil  diciiy 
Recovery  on,  to  bar  a  lessee  of  his  term,  46.  a. 

n.3. 
Recovery  upon,  in  waste,  355.  a.  n.  1. 

NobHityy 
W^eie^  a  man  may  be  noble  pw  outer  tie, 

16.  b.  n.  7. 
Of  the  nations  on  the  continent,  191.  a.  note, 

•ecu  V.  3. 
Tbe  Engliah,  how  it  diflers  from  that  of  foreign 

oatioos,  ibid.  V.  4. 
Letters  of,  in  France,  343.  b.  n.  3. 
Of  France,  as  to  descent,  he  335.  b.  n.  3.  IIL 
See  also,  9.  b.  n.  4.     16.  b.  u.  4,  5, 6. 

NoU  proseguiy 
Agamst  tviro  after  or  before  judgment  against  the 
other,  933.  a.  II.  1. 

Non^cUttfHf 

The  statute  of,  131.  a.  n.  1. 
Dnriiig  five  vears  after  a  fine  levied  by  an  heir 
ban  a  devi8ee»icc.  Si40.  b.  n.  3. 
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Non^datm, 
By  a  stranger  to  a  fine,  effect  of,  at  common  law^ 

363k  a^  m  (B}% 
Reference  to  cases  on  the  present  efiect  of  time 

in  barring  legal  remedies  and  conferring  titles, 

ibidk 

Non  compos  mentisy 
Whether  he  can  plead  his  own  disability,  a.  b» 

n.  13.    347.  a.  n.  3. 
Distinctions  respecting  madness,  346.  b.  n.  1. 
Semel  Jvribundut  temper  Juribundm  premmitur, 

ibid. 
Reference  to  cases  on  lunacy,  ibid. 
A  fine  levied  by  an  idiot  or  other  insane  person 

is  good>  347.  a.  n.  s. 

Non  estfactumy  (in  pleading)*  35.  b.  n«  7* 

Non  obstante,  isck  a.  n.  3* 

Nonsuit,  i39«  a.  n.  1.    139*  b.  n^  K    333. a^  n.  i» 

Non-user,  a6i.  a.  n.  1. 

Nota, 
Observations  on  CM%  inferences  from  thu  word, 
17. b.n.  1.    33.  a.n.3. 

Notice 
To  quit,  where  and  what  necessary  or  not,  57.  b. 

n.  3.    370.  b.  n.  I . 
Of  a  tru»t,  with  respect  to   privity  of  person, 

390.  b.  n.  1.  III. 
Of  a  trust,  as  to  responsibility  for  the  application 

of  money  paid  to  trustees,  390.  b.  n.  1.  XiV. 
Of  a  trust  is  implied  bv  equity,  where  a  trustee 

conveys  without  consideration  to  a  person  who 

has  not  express  notice,  390.  b.  n.  1.  IV.  V.  4. 
Of  a  prior  incumbrance,  ibid.  n.  i .  XV. 
Of  a  setderaent,  343.  b.  n.  1.  VIII. 
See  more  concerning  Notice,  47.  b.  n.  3.    59,  a. 

n.  4*    63.  a.  n.  3.    66.  b.  n.  3.    167.  b.  n.  i, 

307.  a.  n.  1.    809.  a.  n.  1.  V.  ] .    370.  b.  n.  1. 

390.  b.  n.  1.  XIIL     390.  b.  n.  1.  XIV.  1. 

309.  a.  n.  1. 

Notoriety, 
Of  title,  339.  b.n.  3. 
Of  possession,  375.  b.  n.  U 
OfIivef7,330.a.n.  1. 
See  more  concerning  Notoriety,  48.  a.  n.  3.  98,  b. 

n.  1.    350.  b.  n.  1.     364;  a.  n.  i.    371.  b. 

n.  1.  in.    390.  b.  n.  1.  XIII. 

North  Sea  (the),  107.  a.  n.  6. 

Nuisance  in  a  Highway y  56.  a.  n.3. 

NuUum  tempus  occurrit  regi, 
Exceptions  to  this  rule  specified,  1 19.  a.  n.  i. 
With  respect  to  survivorship  before  office  found, 

where  a  purchase  is  made  by  an  alien  and  a 

subject,  180.  b.  n.3. 

Nuncupative  Wills y  1 1 1.  a.  n.  3. 


O. 

Oathy 
Of  allegiance,  68.  b.n.  1,  3.  173.  b.  n.  i.  933«a. 

n.  1.    391.  a.n.3.  IL IV.  1. 
Of  suprema^,  130.  a.  n.  3.  333.  a,  n.  1.  39i«  •• 
n.a.  II.  Iv.  1. 
m3 
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Oath, 
Of  score^k  in  «  oooHiiiiffkiA  to  psmm»  vilB«ne«, 
and  with  respect  to  commiuiBM  of  pwdtion, 
167.  b.  1^  3. 
.  Of  abjuTAtiPO*  391-  a.  11.  9.  n. 
Prescribed,  for  Roman  catholics,  by  18  Gecw  3. 

c.  60.  391.  a.  0.  9.  Ill  3. 
.    .    .    -  b^  31  Geo.  3.  c.  3a.    391.  a.  n.  9. 

IIL3. 
Under  the  militia  act,  391.  a.  b.  9.  IV.  3. 
See  more  concerning  Oatba,  65.  b.  n.  4.    1 10.  a. 
n.  5*    199*  ^*  n.  1. 

Obligaiiony 

Hade  to  lie  kin^  191.  a.  note^  «ect  VI-  9* 

What  payment  u  pleadable  a4  a  bat  to,  919.  b. 
n.  1. 

Difierence  between  it  and  a  feoffment  on  condi- 
tion, 990.  b.  n.  1 . 

In  the  disjonctive,  995.  a.  n.  1. 

•Where  a  release  to  one  obligor  shall  be  a  dischai*ge 
to  both,  939.  a.  n.  1. 

Where  tjie  obligee  is  made  executor  by  the  obli- 
gor, 964.  b.  n.  3. 

Sm  Btnd;  and  farther  concerning  ObligatioBs, 
46.  b.  n.  8.  179.  a.  n.  9.  907.  a.  A.  9.  913.  b. 
n.  1.    990*  b.  n.  1. 

Oecupanc^f 
In  what  cases,  and  of  what  things  it  may  be, 

4i.b.n.  1,9,3,4,5. 
Special)  99.  a.  n.  3.    41.  b.  n.  9.  4. 
General,  is  now  prevented  by  statute,  41 .  b.  n.  4, 5. 

998.  a.  n.  1.    388.  a.  n.  1. 
In  time  df  war,  949.  b.  n.  9. 

/odicial,  whether  grantable  in  re?ersion,  3.  b.  n.  5. 

Grant  of  by  ecclesiastics,.  44.  a.  n.  1. 

Office  of  sheriff,  tap.  a.  a.  a- 

Sale  of,  ibid. 

Of  honour,  1CI5.  a^  o.  8. 

,  Found  under  the  great  seaL  180^  b.  a.  9. 

Civil  and  military,  with  respect  to.forfeitutt  and 

penalties  for  not  taking  the  oaths  prescribed  by 

several  statutes,  933.  a.  n.  1.     391.  a.  n.  9. 
See  more  concerning  Offices,  3.  b.  n.  3.  6.    15.  b. 

n.  3.     17.  b.  n.  4.  '  90.  ^.  B.  1.    30.  b.  n.  9. 

95.  f^.  n.  4.    1  isf.  a.  n.  9.    190.  a.  a.  4.  199.  a. 

1).  1.    943*  a.  n.  9. 

Onus  prdbandif  93,  a.  n.  9. 

Or^  construed  and^,  &  b  n.  5. 

Orders^  Intariocaloiy^aBd  floel,  168.  a.  n.  9. 

Ordinance^ 
How  it  diffees  finora  a. statute,  159.  b.  n.  9. 
See  more  concerning  Ordinances,  49.  b.  »•  i. 
i>5.  a.n.  13.     151^.  b.  B.  1.    fl6Q.a.B.i. 

Ore^  165.  a.  n.  1, 

Orphanage  montes,  190.  a.  n.  9. 

Original 
And  counterparts  of  a  deed,  999.  a.  n.  3. 
Action  by,  985.  a.  n.  1. 

Qmsier, 

Porcible,  remedy  fer,  givaa  to  penom  not  haTUig 
>    .t|M freehold,  957*  b.  >l  1.    971. a,D.  1^ 
See  also,  48.  b.  n.  7.    55.  b.  n.  14. 
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Otuler  le  maine^  48.  b.  n.6. 
OutUswry^ 


1 


Whether  given  by  the  common  law  against  con- 
structive breaches  of  the  peace,  i98b  b^  a.  1. 

Whether  a  determination  of  an  eitate  at  nilV 
55.  b.  n.  13. 

In  personal  actions*  whether  a  disyaWip^lieB  «• 
be  a  juror,  158.  a.  n.  1. 

See  more  concerning  Outlawry,  41.  %  n.  9* 
]07.a.n.&     i99.b.n.4.    190.  b.  n«i. 

Oxgang^ 
Varies  as  to  its  contents,  6^.  a.  n.  9. 


P. 

Pal/ridtu,  149.  a.  n.  1. 

Pand^ 

Of  jurors,  195..  %  IV  9.^  15^  a^  a  3^  i^i*  ^ 
n.  1.  4. 

Paragium^  import  of  the  term,  175,  b.  n.  5. 

Paramount  Lord^ 
Act  of,  cannot  alter  the  tenure  between  the  mesoe 

lord,  and  tenant  paravait,  159.  b.  n.  1, 
How   his  release    to  tenant  paravail  opentes, 
159.  b.  u.  3. 

Parceners^ 

By  the  common  law,  163.  a.  n.  i.  ta^  17^.  bw  lu  !• 
both  indasively. 

By  custoB),  I75rb.  n..9,  to  >89w  a»  n.  I.  hoUi^ in- 
clusively. 

See  Coparcenen;  and  also,  59.  a.  lu  1.  185.  a.  n.  9. 
^87.  a.  n.  3.     188.  a.  n.  lo, 

ParcoJractOi  (de\  an  action,  47.  b,  n,  &. 

Pardon^ 
Of  alienation,  43.  a.  n.  3. 
By  prerogative,  I90w  a.  n.  4. 

Parliament^ 

Whether,  on  an  election  for  a  member  of,  an 
action  lies  against  a  returning  oiEcer  for  re- 
fusing a  vote,  81.  b.  n.  9. 

Town  not  corporate  may  acquire  the  right  of 
electing  representatives  in,  109.  b.  n.  9. 

Elymolo^,  and  first  use  of  the  wQtdt  no.  a. 
n.  1.  3. 

Scotch,  history  of,  ibid.  a.  a* 

Origin  of  the  commons  in,  1 10.  a.  n.  4.  960.9*  iv  l* 

The  power  of,  i9o.  a.  n.  3. 

FrivUege  of,  doea  nocesctend  to  casea  of  Ubd, 
198.  b.  n.  1. 

Duration  of,  1 10.  a.  n.  6. 

Acts  of,  1 31 .  b.  n.  9. 

The  rolh  or  records  of,  133.  a.  n.  tt.  igg.  b.  a*  1. 
96b.  a.  n.  1. 

The  English,  how  it  diffbrs  fren  the  parKaiaeals 
of  foreiga  natious>  191.  a.  BOle>  sect.  V.  4. 

See  more  coaceming  ParliameAt^  tH.  b.  b;  4. 
79.  a.  n.  9.  99.  a.  n.  1.  190.  lu  n.  4.  29^^  a» 
n*  1.    134.  a.  n.  1,  9.    134.  b^  n.  1. 

Parliamentum  tenendi  moduSf 
Remarks  on  its  antiquity,  69.  b.  n.  s.  ]«i9«  V  n.  2^ 

Parol, 
A  lei^se  for  yean  BMy  be  dallwed  b^  altamay 
appouitecl  by  parMb  4$*  U  a.  9. 
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Pardy 

The  reason  why  a  hustmnd's  infkncy  would  not 
warrant  the  parol  to  demur,  in  a  suit  lor  the 
wile's  labd,  is  the  principle  upon  which  baron 
aad  feme  may  levy  a  fine  of  tlie  wife's  land, 
isi.  a.,n.  1. 

Agreement,  169.8.  n.  3. 

Gnnt,  i^a.  n.  4. 

Lease,  18$.  a.  n.9. 

Parsimi^ 

Whether  they  might  receive  bumage*  67.  a.  n.  1. 
Have  only  a  life  estate,  395.  b.  n.  1. 
Claiming  jure  eceUtia  are  not  barred  by  war- 
ranty, 370.  b.  n  1 . 

PartKs  and  Privies^ 

To  a  fine,  I9i.  a.  n.  1,  9. 

PariUion^ 
By  iaiant  by  deed,  whether  void,  or  voidable, 

51.  b.  n.  3. 
Of  copyhold  cannot  be  made  without  license  of 

the  loxd,  ^.  a.  n.  1. 
Binding  on  an  infant  where,  164.  a.  n.  1.  169.  a. 

n.  9.  170.  a.  n.  1.  171.  b.  n,  9. 
Of  an    advowson,    instances  of,    164.  b.   n.  6. 

171.  b.  n.  3. 
Of  wliat  it  cannot  be,  165.  a.  n.  1 — 4. 
Of   a  nuinor,  how   it  affects  things  appendant 

thereto,  165.  b.  n.9. 
.By  writ,  and  without,  difference  between,  1&5.  b. 

n.  4* 
Whether  the  privilege  of  age  in,  can  be  assigned, 

166.  b.  n.  9. 

Writ  of  lies,  notwithstanding  lease  for  years  by 

one  parcener,  167.  a.  n.  9. 
By  writ,  and  by  airaraission  out  of  Chanceiy, 

should  both  be  open  proceedings,  167.  b.  n.  3. 
Writ  of,  169.  a.  n.  9. 1. 
By  release,  ibid.  II. 
By  jodgment,  ibid.  III. 
.  By  hotchpot,  ibid.  IV. 
Writ  of  livery  and  partition,  ibid.  V. 
By  the  Roman,  French,  and  Scotch  law,  authors 

on  referred  to,  169.  a.  n.  9. 
'  Commission  of,  ibid. 
By  decree  in  Chancery  on  a  bill  filed,  ibid. 
In  Chancery,  169.  a  n.  9.     171.  a.  n.  3. 
'Whether  parol  agreement  for,  or  parol  grant  of 

rent  for  owelty  of,  would  now  be  good,  169.  a. 

n.  3, 4- 

In  pais,  1 70.  b.  n.  3. 

In  a  court  of  record,  ibid. 

By  agreement  between  husbands,  whether  bind- 
ing on  the  inheritance  of  their  wives,  171.  a. 
n.  a.     179.  b.  n.  4. 

Tenant  by  elegit  may  have  writ  of,  187.  a.  n.  9. 

See  more  concerning  Partition,  10.  a.  n.  1.  46.  a. 
n- 5*    i53*a.n.i.    i64.b.  n.  8.     166.  b.  n.  4. 

167.  b.  n.  1,  9.  169.  b.  n.  1.  170.  b.  n.  4. 
I73.b.  n.  1.4.  174.  b.  n.  9.  4,  5.  187.  a. 
n.  1.3. 

Pattura  separaUs^ 

A  prescription  for  a  several  pasture  may  be  made 

against  the  owner  of  the  soil,  129.  a.  n.6. 
Wby  should  not  a  several  pUcary  exist  without  the 

soil,  as  well*  as  a  snemlpaOwref  ibid.  n.  7. 

PaUnt, 

jj^Lwig  a  steward  of  the  kipg's  manor,  61.  K  n.  1. 


PE 


Patent^ 
Granting  a  license  to  alien  in  mortmain,  99.  a.  n.  i  • 

Patria  potestaSf  88.  b.  n.  13. 

Patron^ 
And  client,  in  the  Roman  law,  64.  a.  n.  1 . 

Patronage^ 

Of  the  crown,  in  respect  to  the  old  and  new 
deaneries,  95.  a.  u.  4. 

With  respect  to  the  deaneries  of  Wales  and  Ire- 
land, ibid. 

All  limitation  of  suits  about  the  right  of,  in  re- 
spect to  advowsons,  is  taken  away  by  statute, 
115. a.  n.6. 

Of  the  crown  in  respect  to  the  old  and  new 
bishoprics,  1 34.  a.  11. 1,  9,  3, 4,  5. 

In  respect  to  the  Irish  and  Welsh  bishoprics, 
134.8.  n.  5. 

PatumeeSy  89.  a.  n.  10. 

Peace^ 

Conservators  of  the,  114.  b.  n.  1. 
Constructive  breaehes  of,  198.  b.n.  1. 
What  is  time  of  peace,  in  a  legal  sense,  949.  b. 
n.  1. 

Peer, 
Nature  of  stipend  sometimes  allowed  in  creating, 
83.  b.  n.  5. 

Peerages, 

Of  France,  as  lo  descent,  marriage,  paritament) 
and  rank,  395.  b.  n.  9. 

Peine  forte  et  dure,  39»«  «• «.  1. 

Penal  statutes,  157.  a.  n.4. 

Penalties,  190.  a.  n.  4.    933.  a.  n.  1. 

Pensions,  97.  a^  n.  3. 

Per, 
Difference  between  title  m  the  per,  and  title  In 
tlie  poit,  971.  b.  n.  1. 11. 

Perambulations,  961.  a.  n.  i. 
Perjury,  990.  b.  n.  1.  XIII. 

Perpetuity, 

The  boundaries  prescribed  by  law  agauist,  90.  a. 
n.  5.    97i.b.  n.  i.V. 

A  particular  or  qualified  power  has  a  tendency  to 
a  perpetuity,  97 1.  b.  n.  1.  VH.  9. 

No  nearer  approach  to,  will  be  supported  in  equitv 
than  will  be  admitted  at  law,  990.  b.  n.  1.  XVI. 

Every  contrivance  tending  to  render  property  un- 
alienable beyond  the  limits  settled  for  its  sus- 
pense, is  discouraged  by  the  modem  law, 
349.  b.n.  1. 

Attempted  in  the  will  of  John  duke  of  Marl- 
borough, 379.  b.  n.  1. 

The  utmost  stretch  towards,  is  through  an  exer- 
cise of  a  general  power  of  appointment,  ibid. 

Personalty, 

How  lar  capable  of  settlement^  18.  b.  n.  7.  90.  a. 

n.  5.  ^  I 

Period  prescribed  for  the  limitation  of  personal 
estate,  90.  a.  n.  5.    971 .  b.  n.  1.  V. 
^      Disposable  by  infimts,  at  what  age,  171.  b.  n.  6. 
•  How  far  customary  divisions  of,  on  a  person's 

decease,  remaiiit  17^  ^  °*  5*  ^« 
Contingent  mteresu  in,how  assignable,  965.ak  n.i  • 
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Personalty^ 

Settlement  of,  by  reference  to  limitation  of  free- 
hold esUtes,  objectionable,  ago.  b.  n.  i.  XII. 

Ofa  wife,  35i.a.  n.  i. 

Sec  more  concerning  Personalty,  88.  b.  n.  13. 
89.  b.n.6.  iii.a.n.3.  iai.a,n.  1.  176,  b. 
n.  9.     185.  b.  n.  ft. 

Personal  DtdieSy  the  indiTiMbUity  of,  150.  a.  n,  a. 

Persons  bom  beyond  sea,  139.  a.  n.  3. 

Pestilence,  130.  a.  n.3. 

Petit  serjeanty,  107,  a.  n.  4.    108.  b.  n,  1. 
Petition, 

Husband  of  wife  termor  may  ha?o  petition  of 

nght  alone,  46.  b.  n.  5. 
Witboot  billf  to  the  chancellor,  to  appoint  a  £uar- 

dian,88.b.n.  16.  .     ^         * 

To  the  kine  or  parliament,  how  regnlated  by  the 

common  Jaw  and  by  statutes,  357.  a.  n.  3. 

Phjsidans, 

The  opinion  of,  as  to  the  vkmum  iemmu  pariendi. 
laa.  b.  n.  t.  r    r-         , 

PignuSy 
£  the  Bomau  law,  305.  a.  n.  1 .  1  st. 

IHscary, 

Whether  the  ownership  of  the  soU  is  necessarily 
included  in  a  several  fishery,  133.  a.  n.  7. 

Tr  ^P^^'  °*^*'^  »pplicablc  except  to  the 
soil,  he  for  a  piscary,  ibid. 

W  hether  this  grant  of,  generally,  passes  the  soU, 
Ibid. 

Pleading,  or  in  respect  to  pleading. 
Who  shaU  be  said  to  be  seised  in  hS  demesne. 

15.  a.  n.  3.     17.  a.  n.  3.     17.  b.  n.  3. 4. 
Corny ns'  Di£.  referred  to,  17.  a.  n.  1. 
Count  and  pT«i,  diversity  between,  ibid.  n.  3. 
No  diversity  between  ad  medwtatem  reetorUs  and 

rectonam  medietalis,  1 7.  b.  n.  5. 
How  of  a  gift  to  baron  and  ft* me,  and  the  heirs  of 

Jeme  by  baron,  36.  a.  n.  1 . . 
Where  pfvfert  of  a  deed  should  be  made,  35.  b. 

Where  van  ea  factum  pleadable,  35.  b.  n,  7. 

^l^'"'-  Z'T  ^"^  ^'*™*'*   ^y  ^«n«>ts  in 
common  mvalid,  46-  «•  n.  7. 

Diversity  between  pleading   a  lease  and  count 

in  debt  for  rent,47.  b.  n.  9. 
-    -  lessee  for  years  and  at  will,  in  count  in  debt 
67*  b.  n.  1.  ' 

The  words  ad  voluntaim  domini,  material  to  ex- 

Whatshould  be  specially  stated  or  not,  89.  a.  n.  7. 
Where  customs  must  be  specially  stated,  no.  b. 
11.3.     175.  b.  n.  4. 

^  P^rtesjim,  nUttlhabuerunt,  121.  a.n.  1. 

iZ'SS'^^Vr***   P*^    °^  Tillenage    given   by 
37E«LIII.c.i6.     i33.b.n.3r      ^     "    ''^ 

Necessity  6{  alleging  the  locus  m  juo  in  issuable 
facts,  185.  a.n.  3. 

^"^I'^r"  ""^^"^^^  "•^^  "^*  ^  prescribed  for, 
SpeciaJly,  175.  b.  n.  4,    383.  a.  n.  1. 
A  defeasance,  what  should  be  stated,  307.  a  n.  3 
Leaae  and  re.lease  may  be  pleaded  as  a  feoffment] 
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Pleading,  or  in  respect  to  pleadings 

In  bar,  3;j3.  a.  n.  1. 

Of  disability,  347.  a.  n.  3. 

In  bar  of  assise,  351 .  b.  n.  3. 

What  matter  that  may  be  given  in  evidoice,  may 

also  be  pleaded,  383.  a.  n.  1. 
Pleni  ffdmtRutramr,  ibid. 
Many  several  matters  to  an  action,  by  way  of 

defence,  under  4  Ann.  c.  16,  303.  a.  n.  1. 
Where  suiplusage  does  not  vitiate,  303.  b.  k  1 . 
Order  of,  304.  a.  n.  1. 
To  jurisdiction  and  afterwards  to  writ,  ibid. 
Estoppels,  why  allowed,  353.  a  u.  1. 
Of  non-feoffment  is  good    against   warranty, 

389.  a.  n.  3. 

bee  Obiigatwn,  Lease  end  Rikate,  Nan  tmpm 
mentis. 

See  more  conoemmg  Pleading,  3.  a,  n.  7,  8,  9. 
17.  b.  n.  3.  34.  b.  n.  6.  11.  35,  a.  n.  3.5. 
39.  a.  n.  3,  3.  43.  a,  n.  6.  47.  b.  n.  5.  la 
.58.  a.  n.  1.  73.  a.  n.  3.  98.  b.  n.  I.  117.  L. 
u.  4.  131.  a.  n.  6.  137.  b.  n.  s.  4.  138.  a.  n.  i . 
155.  b.  n.5.  160. b.  n.  3.  180.  b.  n.  3.  185.  a 
n.  4.  313.  b.  n.  1.  335.  a.  n.  3.  33^  b.  n.  3. 
336. a.  n.  1.  333.%.  n.  i.  351. b.  n.3.  371.  b. 
n.  1.  VL  3.    300.  b.  n.  3.    303.  b.  n.  1 . 

Pledges  of  Prosecution,  i6i.a.  n.  4.  L 

Plaohland,  69.  a.  n.  3, 

PoUs,  challenge  to  the,  135.  a.  n.  3.  156.  a  n.5. 

Polygamy,  import  of  the  term,  80.  b.  n.  1. 

Poor's  Rate,  47. «.  n.  18, 

PoH, 

The  mere  grant  ofa,  361.  a.  n.  1. 

The  soil  and  franchise  ofa,  ibid. 

Portions, 

Filial,  I76.b.n.  6t.  7. 

Double,  ibid.  n.  10. 

Raised  in  Irehmd  were  payable  in  England,  in 

the  case  stated,  3i  1 .  b.  n.  3. 
When  vested  or  lapsed,  337.  a.  11.  1. 1. 
See  moreconcemmg  Portions,  176.  b.  n.8.  371.  h- 
n.  I.  V.  1.  VII.  3.    390.  b.  n.  I.  XV. 

Possessiojratris, 

Might  be  of  a  use  before  37  H.  8.c.  la  14.  b. 

n.  6. 
May  be, — 
Of  copyhold,  before  admittance,  ibid,  n,  6. 
Of  divers  purcels  of  land,  by  entry  into  one 
parcel  generally,  without  actual  entry  into 
the  other  pareels,  15.  a.  n.  8. 
Of  an  equity  of  redemption,  305.  a«  n.  1.  3dly. 
Ofdi^uities,  i5.b.n.  3. 
What  will  amount  to,  15.  a,  n.  3.  4, 5.  7.     15.  b. 
n.  1 .  39.  A.  n.  3. 

Possession, 
The  right  of,  338.  a.  n.  1. 
I^ngthof,s63.a.n.  (B). 
The  mere,  bare,  or  naked,  338.  a.  n.  1.    366.  a. 

n.  1.    366.  a.  n.  (A). 
Where  the  title  to,  is  equal,  the  party  who  obtams 

the  right  shall  be  preferred,  376.  b.  n.  i. 
Of  ee^ui  que  trutt,  is  the  possession  of  the  trustee. 

ii90.  b.  n.  1.  XV. 
See    more  concerning  possession,  88.  a.  n.  1. 

88.  b.  0. 13.    117.  a.  n.3. 
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PO 
Peueaory  adion^  lai.  •.  d.  i. 

PtutibiUtyy  double, 
InsUoce  oi,  184.8.  n.  1. 

See  more  concerniug  Possibilities,  19.  b.  n.  1. 
ft5.  b.  D.  3.    ^65.  a.  n.  1. 

Poft, 
Difference  between  tide  in  the  per,  and  title  in 

thtfott,  ft7i.  b.  n.  1.  II. 
Abatement,  disseisin,  &c.  are  in  the  pott,  939.  a. 

n.  9. 

Posierwrifyy 
With  respect  to  tenure,  78.  b.  n.  *.    88.  b.  n.  1 1 . 

Potlhununis  children,  55.  b.  n.  8.    1 23.  b.  n.  a. 

PoU  nati  (The),  of  Scotland,  141.  b.  n.  a. 

Pott  0^9  Master  of  the,  88.  b.  n.3. 

Pound, 
Where  distress  for  rent  may  be  impounded,  onder 
11  Geo.  XL  c.  19.  47.  b.  n.  4. 

Bowtr  claimed  by  prerogative. 
The  dispensing  power,  as  to  repealing  laws,  is  an- 

nOulated,  lao.  a.  n.  3, 4. 
See  also,  Kif^ ;  P^ero^attvf . 

Poiser  rf  the  courts  of  lato  and  equity. 
In  staying  proceedings  at  law,  aoft.  a.  n.  3. 

Po^Bers  at  common  law. 
Of  attomejy  whether  good  if  made  by  indenture, 

and  the  attorney  be  not  a  party,  53.  b.  n.  4. 
-   -    -    in  some  cases  may  be  created  execu- 
tory, after  the  party's  death,  5a.  b.  n.  7.  . 
Seei&omejf;  Later  tf  Attorney. 
Where  exerciseable  by  an  infant,  53.  a.  n.  3. 
Where  giren  to  more  than  one,  by  whom  they 

may  be  executed,  53.  b.  n.  3. 
Naked,  exerciseable  by  a  feme  covert,  without 

her  baron,  ii8.a.n.6. 
Whether  •  power  of  selling  given  to  executors  shall 

iorviTe,  113.  a.  n.  8.    181.  b.  n.  3.    336.  a. 

0. 1. 
To  distrain  for  rent  in  arrear,  and  to  enter  and  re- 

teire  the  profits  till  payment  of  the  arrears, 

143.  b.  n.  5. 
Of  re-entry,  for  non-payment  of  rent,  143.  a.  n.  3. 
SeeDyfren;  ^mtry;  Ke-entry. 

fmen  in  equity,  or  toith  respect  to  equity. 
Of  decbiing  trusts,  371.  b.  n.  1.  VIII.  1.    390.  b. 

n.1. 
Cannot  be  exercised  by  an  in£uit,  53.  b.  n.  3. 

171.  b.  n.  5. 
A  power  at  common  law,  in  nature  of  a  trust, 

uioQgh  extinct  at  law,  would  be  enforced  in 

equity,  113. a.  n.3. 
Appointment  of  a  trust  with  a  conveyance  from 

the  trustees,  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  371.  b.  n.  1.  VII.  3. 

Poners  since  the  statutes  of  uses  andmUs,  ^c. 
TtttamcntaTy, 
As  to  estates  pur  outer  vie,  41.  b.  n.  5. 
As  to  bod  ^lerally,  1 1 1.  b.  n.  1. 3, 4.  371.  b. 

n.i.VllI.  1. 
As  to  personalty,  176.  b.  n.  5, 6. 9. 
As  to  the  appointment  of  a  guardian,  88.  b. 
n.14, 15. 
Deriving  their  effect  from  the  statute  of  uses,  or 
the  statnte  of  wiUs,  discussion  on  the  suspen- 
sion and  extinction  of,  343.  b.  n.  1. 
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Powers  since  the  statutes  of  uses  andtoills,Sfc. 

Definition  of  a  power :  and  what  may  be  termed  a 
power  of  ownership,  and  what  a  lunited  power, 
or  a  power  charged  with  a  discretionary  trust, 
343.  b.  n.  1. 
Powers  may  be  distinsuished  into  powers  collate- 
ral, and  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  the  latter 
may  be  subdivided  into  powers  appendant  to 
an  estate,  and  powers  in  gross,  ibid.  II. 
As  to  the  suspense  or  extinguishment  of  powers 

collateral  to  the  land,  ibid.  III. 
As  to  powers  relating  to  the  estate  of  the  donee  of 

the  power  in  the  land,  ibid.  IV. 
As  to  such  of  the  powers  relating  to  the  estate  of 
the  donee  of  the  power  in  the  land  as  are  said 
to  be  powers  in  gross,  ibid.  V. 
Powers  appendant  or  in  gross  may  be,  but  are  not 
necessarily  extinguished  by  a  feoffment,  fine, 
or  common  recovery,  ibid.  V L 
Such  convejrances  will  not  have  this  effect,  if 
they  are  accompanied  .by  a  deed,  which 
directs  them  to  operate,  as  a  confirmation 
of  the  subsisting  uses,  and  either  dedarss 
no  other  uses,  or  declares  none  incon- 
sistent  with  such  subsisting   uses,  ibid. 
VI.  1. 
Where  a  tenant  for  life  has  a  power  of  ap- 
pointment, and,  b  V  a  deed  executed  in  the 
manner  prescribed  for  the  exercise  of  the 
power,  covenants  to  levy  a  fine,  and  di- 
rects it  to  operate  to  uses  warranted  by  the 
power,  the  fine  will  not  destroy  the  power, 
but  operate,  in  concurrence  with  the  deed, 
as  an  exercise  of  it,  ibid.  VI.  3. ' 
In  all  cases  where  a  fine  or  common  recovery 
can  be  so  connected  with  a  prior  deed,  as 
to  make  with  it  one  entire  assurance,  the 
fine  or  recovery  will  operate  not  to  suspend 
or  extinguish,  but  to  strengthen  and  esta- 
blish the  powers  contained  in  that  deed, 
ibid.  VI.  3. 

Amy  contract  entered  into   by  the  donee  of  a 
power,  with  which  an  exercise  of  the  power 
would  be    inconsistent,  prevents,  at   least  in 
equity,  a  valid  exercise  of  it,  ibid.  VIL 
It  even  may  be  thou|'ht  doubtiiil  whether  the  exer- 
cise of  the  power  would  not  be  void  also  at  law, 
on  the  ground,  that  there  can  be  no  cettui  9«e 
use  under  the  statute,  who  would  not  have  been 
oestiii  que  trust  at  common  law,  ibid.  VIII. 
The  effect,  which  conveyances   by  the  person, 
seised  for  the  time,  of  the  land,  have  on  colla- 
teral powers  vested  in  other  persons,  ibid.  IX. 
As,  where  a  tenant  for  life  under  a  settle- 
ment containiuK  the  usual  powers  of  sale, 
executes  a  feoffment,  levies  a  fine,  or  suf- 
fers a  recovery,  ibid.  IX.  1 . 
The  effect  of  feoffments,  fines,  or  recoveries 
of  tenants  in  tail,  on  powers  vested  in  other 
persons,  with  respect  to  certain  cases  which 
frequently  occur  in  practice,  ibid.  IX.  3. 

An  act  which  may  be  considered  either  as  the  ex- 
ecution of  a  power  derived  from  an  interest,  or 
as  an  execution  of  a  power  ipecia/ly  reserwed,  may 
operate  in  the  latter  way  if  it  cannot  take  effect 
in  the  former,  113.  a.  n.  1. 

As  to  lord  Coke's  distinction  between  a  feoffment 
toth§vucfahMt  wM,  and  one  totuch maatthe 
feeffor  ihaiUdappemt  by  kutwUl,  1 12,  tLiL  2, 
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A  feme  covert  msy  withoot  her  husband  appofait 
hods  in  ezecntion  of  a  mere  power  or  authority, 
119.  a.  n.6. 

Of  entiy  limited  by  way  of  use,  903.  a.  n.  3.  IH. 

Of  tenant  for  life,  303.  b.  n.  1.  IV. 

Eztinguuhed,  ibid. 

Special,  to  nise  money  by  mortgage,  ao8.  a. 
(308.  bk  13th  ed.)  n.  1.  ^ly. 

Who  shait  be  entitled  to  a  power  of  leasing,  as 
assignee,  a  10.  a.  n.  1. 

Of  leasbg,  914.  a.  n.  1. 

Effect  of  an  exercise  of  a  power  of  appointment 
on  the  uses  limited  in  default  of  appouitment, 
ftt9.a.  n.  a. 

Whether  a  power  of  revocation  may  be  defeated 
by  a  defeasance,  936.  b.  n.  1 . 

W%ere  the  execution  is  good,  and  only  the  excess 
void,  958.  b.n.1. 

It  has  been  contended,  that,  if  lands  are  conveyed 
to  A,  and  his  heirs,  to  such  uses  as  A.  shall  ap- 
point, and  in  defkult  of  appointment  to  the  use 
of  himself,  his  heirs  and  assigns, — the  |)ower  of 
appointment  is  void,  971 .  b.  n.  1.  VI. 

The  relation  between  the  deed  by  which  Ihey  are 
created,  and  the  deed  by  which  they  are  exe- 
cuted, 97 1,  b.  n.  1.  VII.  9. 

Of  appointment, 

General,  971.  b.  n.  1.  VII.  9. 
Particular  or  qualified,  ibid. 

Of  ownership,  ibid. 

Of  selection,  ibid. 

Distinction  between  deeds  and  wills  as  to  powers, 
ibid. 

The  execution  of,  ibid. 

Informal  execution  of,  ibid. 

EfiiKt  of  execution  of,  by  lease  and  release,  ibid. 

Two  precautions  in  the  exercise  of,  ibid. 

Not  well  created  or  suspended,  ibid. 

Over  real  and  personal  estate  intended  to  be  sub- 
jected to  the  appointment  of  husband  and  wife, 
should  precede  their  life  estates,  ibid. 

An  appointment  of  a  trust  with  a  conveyance 
ftom  the  trustees  is  safer  for  a  purchaser  than  a 
mere  appointmeut  of  a  uae*  ibid. 

Suspended  and  extinguished  by  secret  acts,  ibid. 

Of  revocation  and  new  appointment,  ibid.  379.  b. 
n.  I. 

limited  to  perKms,  and  the  survivor,  and  his 
heirs,  971 .  b.  n.  i .  VII.  9. 

Limited  to  persons  and  the  survivor,  his  executors 
or  administraton,  ibid. 

Infants  cannot  convey  under  a  power  without  an 
aet  of  parliament,  ibid 

it  should  be  expressed  what  uses  are,  and  what 
uses  are  not,  intended  to  be  over-reached  by 
the  execution  of  a  power,  ibid. 

Of  leasing,  of  sale  and  exchange  of  jointuring,  of 
charging  with  portions,  of  mortgaging,  ibid. 

To  be  exercised  by  parties  when  in  actual  pos- 
session under  the  limitations,  ibid. 

Whether  the  statute  of  uses  extends  to  the  statutes 
ofwills^with  respect  to  poweis  in  wills,  ibid. 

fi.  I.  vm.  1. 

Distinction  between  powers  and  trusts,  990.  b. 

n.  1.  IX, 
Of  sale  authorizing  a  parcfaase  of  leasehold  for 

years,  ibid.  n.  1.  XIL 
To  raise  finam  real  estate  the  deficieocy  of  personal 

ealBie  for  debtaaod  iegadea,  ibid.  n.  1 .  XI V.  4. 
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Potoers  since  thedaMesqftuei  andmtbj  Sfc* 

By  which  B.  appoints  an  estate  to  the  use  of  the 
right  heirs  of  A.  tenant  for  life,  with  respect  to 
the  role  in  Shelley's  case,  999*  b.  n.  t. 

Reference  to  a  treatise  oii»  349.  b.  n.  1 .  IX.  9. 

Difference  between  general  and  limited  powers 
of  appointment;  as  ta  the  doctrine  against  per- 
petuity, 379.  b.  n.  I. 

See  more  concerning  Powers  deriving  their  effect 
'  from  the  statute  of  uses,  I9.b.  n.9.  53.  b.  n.7. 
937.  a.  n.  1.  971.  b.  n.  1.  VI.  VII.  VIII.  1. 
990.  b.n.  1.  V.  5. 

Poyning's  IjiWy  141.  b.  n.  3. 

Practice^ 
Ancient  authorities,  should   they  import  that 

guardianship  in  socage  i»  assiflnahie*  are  suffi* 

ciently  answered  by  the  doctrme  and  practice 

of  later  times,  88.  b.  n.  13. 
The  king's  right  of  presentation,  in  preference  to 

a  bishop's   executors,  may  be  considered  ai 

settled  by  authoritia  and  long  jiracftce,90.  b.  n.4% 
Of  the  courts,  in  considering  40  weeks  as  the 

usual  time  for  a  woman's  going  with  child, 

193. b.  n.9. 
In  trials  for  crimes,  as  toSiundredoia,  195.  a.  n.  9* 
Of  conveying  titles  to  estates,  908.  a.  n.  1. 

Pradia  stipendiariay  64.  a.  n.  1. 
Pracipe  quad  reddat^  19a.  a.  n.  7. 

Pramunire^ 
Is  so  caHed  from  the  words  of  the  writ,  391.  a. 

n.9. 
Defined  by  Mr.  Justice  Blackstonv,  ibid»    See 

Bioman  CaAoUa, 
See  inore  concerning  Prmmunire,   49.  b.   n.  3. 

95.  a.  n.  4.     134.  a.  n.  4. 

Pream^e,  79.  a.  n.  9. 

Prebend^  44.b.  n.8. 

Prebendaries^  95.  a.  n.  9. 

PrecauHonsy 

Very  few  of  the  psecantions  required  by  the 
general  practice  of  the  profession,  can  be  safely 
dispensed  with,  990.  b.  n.  1.  XV. 

Precedent, 
The  17  Kd.  II.  st.  9,  intitled,  Modat  Jmcitmdi 
hammgmm.  et  .fiddUatem,  is  npt  a  statute,  Imt 
only  a  precedent,  .67.  a.  n.  9. 

Precedenci/, 

As  to  foreign  dnkes,  earis,  &c.  16.  b.  n.  4. 

Reference  to  authors  ou  precedency  in  general, 
and  as  to  the  Irish  peers,  ibid. 

As  to  the  bishops  of  London,  Durham,  and  Win- 
chester, 94,  a.  n.  5. 

Pre  contrary  79.  b.  n.  9.4. 

Pregnancy y  probable  period  of,  193.  b.  n.  1, 9. 

Prdatesy 

Deans  of  chapters  aie  minor  prelates,95.  a.  n.  4. 
Whether  bishops  sit  as  preUUet  of  the  church,  so 
far  as  the  lords  act  in  a  legislative  character, 
134.  b.  n.  1. 

Premises^ 
Differing  from  the  habendum,  the  former  be«|ig 
joint,  and  the  latter  seveml,  or  otherwise, 

96.  b.  ii.4«  \ 
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PnmiseSf 

Or  habendom,  how  fu  qaalified  b;r  •  KiGce^, 

180.  b.  n.  1. 
See  also  183.  b.  n.  9,3. 

Prerogative^ 

Of  being  eotijded  to  tbe^  Ami«  mitantia,  19k  a. 

note,  sect.  VI,  1  u 
Remedies  of  the  crown  for  the  recovery  of  debta» 

309.  a.  n.  1. 
See  mere  eonetmiag  Ptrerogative,  43.  a.  Bk  3. 

58.  b.  n.  7.    6S9.  a.  n.  7.    88.  b.  h.  1 1,  1$. 

go.b.  11.4.    110. a.  n. 5.    ii9.a.iki.   lacKa^ 

n.  4.     131.  b.  n.  s.    133.  b.  n.  1.    165.  a.  n.  6. 

172.  a.  n.  9.     igi.  a.  note^  sect.  VL  9.    901.  b. 

n.  3.    307.  b.  n.  1.    339.  a.  n.  5.    3$i.  a.  b.  1. 

336.a.  n.  1. 

Prescriptianf 

A  warren  by  preacription,  53.  a.  a.  8. 

Title  by,  il4.b.  n.i. 

Doable,  105.8.  n.i. 

By  the  law  of  the  twelve  Tables,  395«8.  n.  i. 

See  nofe  concerning  Prescr^ti^,  83.  a.  n.  3. 
93.  a.  n.  3.  114.  b.  n.  3.  115.  a.  n.  9.  11. 
13.  15>  119*  a*  0*  1*  i93.  a.  n.  3h  3^  4^9k 
i€l5.b.n.i,  i88.b^n.3.  a6i.a.  n.  1. 

PreMentatioHy 

Whether  i^aatee  of  eldest  coparaener  eaMSHed  to 
pviority  of,  iM  b.  n.3. 

oCe  oMWINf. 

See  BOR  conceming  PreaentatkHi,  90.  b.  n,  4. 
95.  a.  n.  4.    1 19.  a.  n.  1 .     18G.  b.  n.  9. 

f^resentwen^^ 

Of  a  copyhold  sarrender,  63.  a,  n.  1,  a. 

Prestanption^ 
Yiolent  against  legitimacy,  ia6.  a.  n.  s. 
That  marriage  proves  legitimacy,  ibid. 
That  a  fief  was  a  proper  fief,  191.  a.  note,  sect.  II. 
In  some  oonits  on  the  continent,  that   land  is 

feudal ;  in  others,  that  it  is  alkxiial,  191.  a. 
^BOte,  sect.  Yt.  1.  4.  8. 
feudal  servioe  was  always  presumed  by  law  to  be 

annexed  to  a  fief,  301.  a.  n.  1. 
Yhat  SB   iBterifning  was  made  at  the  time  of 

makfaig  the  deed,  335.  b.  n.  i. 
That  a  legacy  obamd  on  real  estates  shonM  not 

«eit  till  the  time  in  which  it  is  made  payable, 

337.a.n.  i.L 
^V^tit  a  strong  ground  for  presoming  the  con- 
trary, ibid. 
Degrees  of,  in  fhwiir  of  the  titto  of  a  dtsposKssor, 

339* A*  n.  I, 
When  a  disseisor  enfeoffs  his  fiither,  349.  a.  n.  1. 
That  a  child  is  legitfanale,  344.  a.  n.  8. 
Stmei  fwnkwndm  temper  fivribunim  pr^Btumkur, 

346.  b.  n.  1. 
That  the  heir  of  a  disseisor  has  a  right  of  pos- 
session, 350.  b.  n.  1.   377.  a.  n.  1. 
Jind  usage  are  o^lfcen  the  sole  foundations  of  poblic 

rights,36i.a.n.  1. 
Aflbrded  by  length  of  possession,  hi  lavoor  of 

right,  363.  a.  n.(B). 
Thst  a  new  lease  was  obtained  by  means,  or  in 

nespect,  of  the  party's  hitenst  in  the  old  lease, 

3^.b.  n.  i.Xl. 
At  to  ri^  of  possesqoD,  335.8.  n.  1.    338.  b. 

n.  I.  IV. 
Ofana«impsittotak«abeoefita.3^.b*B.  1. 
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PresumpHonf 

That  what  a  man  has  alleged  once  is  true,  witb 

respect  to  estoppels,  353.  a.  n.  i. 
As  to   warranties  commencing   by  disseisb,  it 

cannot  be  presumed  that  the  unjust  ancestor 
.  will  leave  a  recompense  to  his  heir,  366.  b.  n.  i. 
That  the  heir  receives  a  recompense,  in  case  of 

warranty,  367.  b.  n.  1 . 
Against  a  matter  of  fact,  ^3.  b.  n.  3. 
Against  which  no  proof  is  admitted,  353.  a*  n^  t* 

373.  a.  D.  3. 
In  case  of  warranties  by  tenant  for  life  or  yeavi, 

if  no  entry  for  forfeiture  was  made  in  the  life- 
time of  such  tenant,  373.  b.  n.  3. 
See  more  conaeming  Presomption,  34.  b.  iv  3* 

35.  b.  n.  3.  38.  b.  n«  6.  O5.  a.  u.  1.  81.  b.  n.  3* 

93.  a.  n.  3.     133.  a.  n.  7.    133.  b.  n.  1,  3. 

134.  U  n.  1.     144.  b.  a«  9i»     159.  b.  1^  »»  •• 

i6i.  a.  n.  4.  # 

Pretender y  93.  b.  n.  3. 
Priests^ 

The  marriage  of,  134.  a.  n.  5. 

Secular^  135.  b.  n.  3.    13&.  a.  n. !. 

Prigner  SeUms^  or  OusUrlemaku^ 
85.a.n.i.    93.  b.  n.3.    to8»kD.i. 

PnmogenHure,  191.  a.  note,  uct.  XI.  4. 

Priority  f 

By  means  of  an  implied  admittance  to  copjhokf, 
80.  a.  n.  3. 

And  posteriority,  as  to  tenure,  78.  b.  o.  *• 
88.  b.  n.  1 1 . 

Of  possession  of  an  infant's  person,  as  to  guar- 
dianship by  nature,  8R.  b.  n.  is. 

Privaie  ActSf  98.  b.  u.  1. 

PnvUege  of  ParUcamemiy  138.  b.  n.  1. 

Privilege  of  Sanctuary ^  93.  b.  n.  3. 

Pftvy  Couneilt  110.  a.  n.  5.    139.  a.  n.  1. 

Privy  Seal^ 
As  to  a  commoB  reoevciy  bjjT'  M  infoiit^  380.  K 
n.  1. 

PrfH?ii^,^ and  Parties  to  a  fine,  i3i.  a.  n,  1, 8. 

Privityf 
Want  o^  between  a  lond  panuaoout  asd  a  tmsnt 

psvavail,  153.  h.  n.  1,  ft,  3^ 
Between  a  lessee  for  years  of  an  ad^wsen  and 

the  leesQTt  349.  a.  n.  3. 
Between  a  tenant  at  will  and  thoi  tessen,  Vf9,  b. 

n.  1. 
In  estate  and  confidence  in  the  parsen  bettiReen 

a  feoAe  and  cethU  fM  tise^  av  eomneB  Uw, 

371.  b.  n.  1. 11; 
Between  a  releasor  and  the  releasee  i»  necesaary, 

where  the    release  operates  by  enlargeawnt, 

373*  b.  n.  1 . 
Is  not  required,  as  to  releases  by^iBiMef*  le  diroU, 

374.  a.  n.  1. 
Privity  of  estate  and  privity  to  the  penen,  a»  lo 

uses  at  common  law,  and  trusts  in  e^ty, 

390.  b.  n.  1.  III.  IV. 
A  oonflmiation  may  be  good,  when  »  wliMe 

would  be  void  for  want  of  privity^  398.  a.  b.  3. 
There  is  no  privity  of  contract  between  an  erigiBal 

lessor  and  an  undec-lesiee,  308. 4.  n.  i. 
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Prize-moneifi  117.  a.n.  1. 
Proceii^ 

Of  court  in  criminal  and  civil  suits,  could  not  be 
directed  to  the  proper  officer,  if  the  issuable 
€sct  was  not  alleged  within  some  coontjy, 
195.8.  n.  3. 

Judicial,  135.  a.  n.  1. 

Prochein  Amy^  S9.  a.  n.  2.   135.  b.  n.  1. 

ProdamaHony 
Of  war«  OS  to  aliens,  139.  b.  n«  9. 
Prohibiting  commerce,  ibid. 
Of  war,  how  qualified  with   respect  to  aliens 

resident  here,  lag.  b.  n.  3. 
Of  a  fine,  under  1  R.  IlL  and  4  H.  VII.    lai.  a. 

n.  1. 

Procuratores  pradiarumy  64.  a.  n.  1. 

Procurers  of  Trespcus,  181.  a.  n.  1. 

Proferty 

Or  showing  of  a  deed  in  court,  may  be  necessary, 

or  not ;  some  rules,  cases,  and  references,  on 

the  subject,  35.  b.  n.  6. 
Of  a  release  is  evidence  of  the  lease,  and  sufficient 

in  pleading,  in  Ireland,  371.  b.  u.  1.  VI.  3. 

Professed  Persons^ 

ifo  legal  establishment  for,  in  England,  3.  b.  n.  7. 
Foreign  professions  not  noticed   by  the  English 
^     law,  ibid.     133.  b.  n.  1.  and  306.  a.  n.  1. 
As  to  baron  and  feme,  33.  b.  n.  6. 
Lord  Coke's  mention  of,  how  to  be  understood, 
139.  b.  n.  1. 

ProJUs, 

The  10  and  11  W.  III.  c.  16.  is  construed  to 

carry  the  mesne  profits  of  real  estate  from  the 

father's  death  in  favour  of  posthumous  children, 

claiming  (by  purchase)  under  the  act,   11.  b. 

n.  4*    55*  b*  ^*  ^* 

On  a  descent,  and  in  other  cases  not  within  the 
act,  the  mesne  profits  of  a  real  estate,  subject 
to  a  contingency*  belong  to  the  person  entitled 
to  the  freehold  in  the  mean  time,  until  the  con- 
tingency arises,  ibid. 

Of  personal  estate  in  suspense  or  contingency, 
generally  accumulate  till  the  vesting  of  the 
capital  happens,  55.  b.  n.  8. 

.Of  an  infant's  estate,  with  respect  to  guardianship 
by  nature,  in  socage,  and  in  chivalry,  88.  b. 
n.  9*.  11,13. 

Taken  b^  a  person  as  guardian  though  not  guar- 
dian dtjure,  90.  a.  n.  1. 

Of  land,  caanot  be  reserved  upon  a  conveyance 

.     of  the  land,  143.  a.  n.  3. 

.  Taken  bv  a  lessor,  under  a  special  condition  of 
entry  for  rent  in  arrear,  must  always  be  ac- 
counted for,  in  equity,  to  the  lessee,  303.  a. 

Mesne,  of  mortgaged   land,  must  be  accounted 

for,  in  equity,  though  the  condition  is  forfeited 

at  law,  305.  a.  n.  1.  1st. 
Of  mortgaged  land,  with  respect  to  usury,  333.  b. 

n.9. 
Tenant  by  elegU,  interrupted  in  taking  the  profits 

of  land,  by  reason  of  war,  shall  not  hold  over, 

349.  b.  n.  1. 
See  also  39.  b.  n.  4. 

ProhibMoTly  61.  a.  n.  3.    89.  b.  n.  0. 
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Proprietate  probandd^  158.  b.  n.  3. 
Prosecution^ 

Malicious,  remedy  for,  161.  a.  n.  4. 
A  false  and  malicious,  ibid. 

ProtecHoHf 
Of  a  crown  debtor  against  the  suits  of  his  other 
creditors,  191.  a.  note,  sect.  VL  9. 

Protections^ 

Women  in  a  camp  entitled  to,  130.  a.  n.  1. 
Fallen  into  disuse,  131.  b.  n.  3. 

Protest  y  138.  b.  n.  1. 

Province,  94.  a.  n.  3. 

Proxy,  68.  a.  n.  5. 

Public  Acts,  98.  b.  n.  1. 

Public  Employment^  89.  a.  u.  6. 

Publication,  the  passing  of,  167.  b.  n.  3. 

Puer, 
Whether  it  imports  a  child  of  either  sex,  176.  b. 
n.3. 

Purchase, 

The  different  ways  of  acquiring  land  by,  18.  b. 

n.  1. 
Whether  to  take  by  purchase  as  heir  female, 

it  is  necessary  to  be  heir  as  well  as  female, 

34.  b.  n.  3. 
The  fruits  of  tenure  incident  to  purchase,  191.  a 

note,  sect.  VI.  11. 
By  mortgagee  for  years,  for  the  mortgage  money 

will  not  make   the  term  a  protection  against 

dower,  3o8.  a.  n.  1 . 
Conditional,  334.  a.  n.  3. 

Purchasers, 

From  a  crown  debtor  by  simple  contract,  filling 
at  the  time  a  situation,  notorionsljr  accountable 
to  the  crown,  309.  a.  n.  1.  V.  1. 
(In  France)  with  notice  of  a  substitution,  before 
the  purchase,  might  plead  the  want  of  registra- 
tion, 390.  b.  n.  1.  XIII. 
Where  purchasers  or  mortgagees  are  bound  to 
see  to  the  application  of  the  money  paid  by 
them  for  the  purchase  or  mortgage, 

1st.  Of  part  of  a  testator's  personal  assets, 

390.  b.  n.  1.  XIV.  1. 
sdly.  Of  a  real  estate  devised  for  the  pay- 
ment of  debts,  ibid.  XIV.  3. 
3dly.  Of  a  real  estate  charged  with  legacies, 

ibid.  XIV.  3. 
4thly.  Of  land  devised  upon  trust  or  subject 
by  will  to  a  power  to  raise  money  in 
aid  of  the  personal  estate  (if  defi- 
cient) for  payment  of  debts  and  lega- 
cies, ibid.  XIV.  4. 
Mortgagees,  lessees,  &c.  are  considered  as  pur- 
chasers, 390.  b.  n.  1.  XV. 
Their  remedy  for  a  defective  title,  384.  a,  n.  1. 
See  more  concerning  Purchase  and  Purchasers* 
3.  a.  n.  3,  4,  5.    3.  b.  n.  7.    8.  a.  n.  8.    9.  a. 
n.  3,  8.    10.  a.  n.  4.    10.  b.  n.  3.    11.  a.  n.  1. 
13.  b.  n.  3.    13.  a.  n.  3.     14.  a.  n.  6.    15.  b. 
n. 4.    16. a.  n.3.    18. b.  n.  1,8.   33. b.  n.3, 4, 
36.  b.  n.  3.   47.  b.  n.  11.    87.  b.  n.  1.    93.  a. 
u.  3.    164.  a.  n.  3.    318.  b.  n.  3.   330.  a.  n.  3. 

PurprestitreSf  361.  a.  n.  1. 
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Quare  Impedit, 

Where  it  lies  of  a  moiety  of  a  rectory,  18.  a.  n.  i. 

Whether  a  nonsuit,  in  a  quare  impedit,  after  ap- 
pearance, is  a  bar  in  another  quare  impedit, 
139.  a.  n.  1. 

See  more  concerning  Quare  Impedit,  46.  b.  n.  7. 
166.  b.  n.  ft.     186.  b.  n.  6. 9. 

QuaranHne, 
With  respect  to  dower,  33.  b.  n.  3.    34.  V.  n.  ft. 

Quasi, 

An  entail,  14.  a.  n.  6.    ftfto.  a.  n.  s. 
A  rent  service,  153.8.  d.  1. 
A  fee,  180.  b.  n.  7. 
A  fief,  191.  a.  note,  sect.  II. 
A  stranger,  913.  b.  n.  1. 

A  devise  upon  a  limitation  or  upon  a  condition 
broken,  940.  b.  n.  3. 

QjuakerSy  68.  b.  n.  1.    159.  a.  n.  4. 
May  present  to  advowsons,  391.  a.  n.  a.  IV.  1. 

€tue  Estate, 

Whether  a  man  may  plead  a  tpte  estate  of  a  lease 
for  years,  ifti.a.  n.  6. 

Qfda  Emptores, 

The  statute  of,  1 1 1.  b.  n.  1.   3ft7.  a.  n.  3.  L 
Effect  of  the  statute  of,  on  warranty,  and  homage 
ancestrel,  365.8.  n.  1. 

Quick-sets,  as  to  waste,  53.  a.  n.  11. 

Qtdt  Rent,  85.  b.  n.  1. 

Quo  Warranto,  88.  b.  n.  16. 

Quod  ei  d^orceal, 

Whether  it  lies  upon  recovery  in  waste,  against 
tenant  in  dower,  by  debult,  or  upon  nikU  dicit, 
355.  a.  n.  1. 

Quod  permittat,  iss.  a.  n.  7. 


Raib,  53.  b.  n.  4. 

Ransom,  357.  a.  n.  1. 

Rasure,  35.  b.  n.  7. 

Ravishment  of  Ward,.  88.  b.  n.  15. 

Real  Action,  ifti.  a.  n.  1. 

Real  Estate,  ibid. 

Real  and  personal  Property, 

Difference  between,  in  this  country,  in  other 
countries,  in  the  civil  law,  191.  a.  oote,  sect.  II. 

Rebellion, 

One  killed  in,  forfeits  his  kinds  only  when  a  record 
of  the  &ct,  upon  a  view  of  the  body,  is  made 
by  the  cb.  j.  of  K.  B.  and  returned  into  that 
court,  390.  b.  n.  ft. 

Receipt, 

Upon  default,  ft8.  a.  n.  3.  43.  a.  n.  1 1.  46.  a.  n.  ft. 

Receipts,     . 

For  purchase-money,  390.  b.  n.  1.  IX. 
Of  tmstees,  for  money  paid  to  them,  390.  b. 
n.i.XIV. 
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Receiver, 
Where  he  may  charge  his  expenses,  89.  a.  n.  4. 
See   more  concerning  a  Receiver,  89.  a.   n.  3. 
173.  a.  n.  7. 

Redtal  (in  a  release), 
Of  the  lease  for  a  year,  is  evidence  of  it,  in  Ire- 
land, 371.  b.  n.  1.  VI.  3. 

Recognizance, 
By   the  statute  de  mercatorifnu,    191.  a.  note, 

sect.  VI.  9: 
In  the  nature  of  a  statute  staple,  ibid, 
bee  also  309.  a.  n.  1.  IIL    379.  b.  n.  i. 

Reconciliation  after  Elopement,  33.  a.  n.  10. 

Record, 
Matter  of,  47.  b.  n.  13.    51.  a.  n.  3. 
Mode  of  proof  on  the  issue  nul  iiel  record,  98.  b. 

n.  1. 
A  private  act  may  be  put  in  issue,  and  shall  be 

tried  by  the  record,  ibid. 
In  evidence  before  a  jury,  a  copy  of  a  record  is 

sufficient,  117.  b.  n.  4. 
Of  a  judge's  directions  to  a  jury,  155.  b.  n.  5. 
Of  nonage  in  a  writ  of  error  by  an  infant  upon  a 

fine  levied,  131.  a.  n.  1. 
Courts  of,  i68.  b.  n.  3. 
Matter  of,  distinguished  from  a  deed  recorded, 

363.  b.  n.  (A). 

Records, 
Cited  by  Lord  Hale,  as  to  escuage,  6q,  b.  n.  3. 

74.  a.  n.  1. 
Parliamentary,  133.  a.  n.  3.     133.  b.  n.  1. 
Or  rolls  of  parliament,  360.  a.  n.  1. 
The  public  records  of  the  kingdom,  ibid. 

Recovery,  and  Common  Recovery, 
By  alien,  tenant  in  tail,  before  office,  its  effect, 

3.  b.  n.  3. 
Whether  tenant  in  special  tail,  after  possibility, 

6lc.  can  suffer,  38.  b.  n.  1. 
Against  tenant  of  freehold,  by  collusion,  to  bar  a 

lessee  for  years  of  his  term,  as  to  the  statute  of 

Gloucester,  and  as  to  waste,  46.  a.n.  s. 
Against  tenant  of  'freehold  by  collusion,  migbt  be 

falsified  by  a  grantee  of  a  rent  charge,  or  a 

tenant  for  years,  46.  a.  n.  4. 
Judgment  must   be  given  before  the  voudiee's 

death,  135.  a.  a.  1. 
Sunday  is  not  ^et  Juridicut  lor  giving  judgment, 

where  the  return  day  of  the  writ  of  summons 

happens  to  be  ^nday,  ibid. 
The  expression,  a  reccvery  without  title,  may  be 

used  to  mean  a  common  recovery,  or  as  distin- 
guished from  a  common  recovery,  151.  a.  n.  4. 
Tacit,  of  common  appendant  to  land,  where  a 

man  recovers  the  land  in  an  assise  of  novel  dit' 

leiiin,  154.  b.n.  6. 
Mode  of  preserving  the  old  estate  and  powers  of 

tenant  for  life  joining  in,  303.  b.  n.  1.  IV. 
Is  not  impeached  bv  the  cesser  of  the  tenant's 

estate  of  freehold  after  the  time  of  suing  the 

prcc^e,ibid. 
Suffered  by  heir  before  assignment  of  dower, 

34i.a.  n.  3. 
Reference  to  a  work  on  recoveries,  334.  a.  n.  i. 
,  Vests  no  freehold  till  execution  served,  366.  b. 

n.  3. 
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Kecffotry^  and  Common  lUcovery^ 
y^  %  deirisee  MMnlt  In  tai),  under  ImiitadODs  im- 
parting «  Dlb  estate  to  Um  and  soocettiire 

estates  tail  by  parckase  to  bis  mds,  971.  b. 

n.  i.VlLi.  « 

Bj  ladier  and  ten,  tenants  for  Kfe  and  in  tail  of 

distinct  rents,  ibid.  n.  1.  VIL  3. 
Bj  de&ult  in  a  feigned  action,  against  tenant  for 

file,  978.  b.n.  1. 
Bj  a  tenant  in  taU,  who^  supposing  hinaelf  seised 

in  fee,  bas  executed  a  settlement  and  taken  an 

estate  for  lifie  mdcr  it,  ibid. 
Bfav  now  be  lofferei  by  tbe  ten«t  isr  lifiB  and 

the  person  in  remainder  or  reTcrsioa,  ibid. 
By  good  title,  or  tdtb  assent  6f  tbe  persons  tn 

remainder  or  reversion,  ibid. 
Bj  or  witb  tbe  voocber  of  tenant  for  life,  without 

the  consent  of  the  persons  in  remainder  or 

TCTersion,  is  void,  ibid. 
When  introdoced,  090.  b.  n.  i,  V.  3. 
Of  a  trust  in  tail  with  which  the  legal  estate  Is 

not  commensonUe,  ibM.  n.  1.  VII. 
j^al  or  fictitioos  gainst  a  fVteboIder,  its  effect 

on  a  lease  lor  yeiffs  «t  common  law,  ibid. 

n.  I.  XV. 
Of  trust  estates.  Ibid.  n.  1.  XVI 
Of  a  rent  granted  in  t^  it  tmo  without  a  snbse- 

quent  liautation  of  it  inl^,  jl^S.  a.  n.  3. 
Bars  an  limitations  subsequent  or  collateral  to  an 

estate  tsil,  397.  a.  n.  q.  If.  i. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
Sufeved  1^  feoffee  is  void  where  the  feoffoient  is 

Irauduient,  330.  b.  n.  1. 
Witb  single  Toocber,  337.  b.  n.  t. 
Agunst  a  teilint  to  the  |»*ttqpe  made  by  a  bar- 

Ssin  and  sale  not  iniolled,  may  be  good  if  the 
eed  can  operate  as  a  grant  of  a  reversion  ex- 
pectant en  leesea  for  y twrs  or  at  will,  Ibid. 
Asto  powers,  84«-  b»  a.  1.  IIL IV.  V.  VI.  VI.  3. 

IX.  1,9. 
A«  to  dhMwin,  367.  a.  n.  i. 
Of  lands  entailed  with  the  reversion  in  the  kins, 

its  efeot  before  and  since  the  34th  H.  VOL 

379.  b.  n.  3.    335.  a.  n.  I. 
Tenant  to  tbe  prcqpein,  good  or  nut,  379.  b  n.  1. 
The  powvr  to  soAr  a  oooanon  recovery,  of  an 

estate  uil,  canaat  be  restrained  either  directly 

or  indirectly,  ibid.  993.  b.  n.  1. 
tkrffered  by  imnts  having  obtained  a  privy  seal, 

is  good,  380.  b.  n.  1. 
See  more  cunoemhsg  Reoovmes,  and  Common 

Iteooveries,  90.  a.  n.  3.  33.  a.  n.  1.  4O.  a.  n.  3. 

59.  a.  n.  6.    60.  a.  n.  3.    60.  b.  n.  i.     I9i.  a. 

D.  1 .     lai.  ••  n.  *.    149.  a.  n.  3.     151.  a.  n.  3. 

1^1.  a.  n.  1.    191.  a.  note,  sect.  VI.  8.   905.  a. 

n.  1.  3dly.    947.  a.  n.  9.    969.  a.  n.   1,  3. 

965.  a.  n.  9.  971.  b.  n.  1.  V.  VI.  VI.  9.  990.  b. 

B.  1.  V.  4.    3ft7-  a.  n.  9.  II:  3.    365.  b.  n.  (A). 

Rectory^  See  ?Uadmg,  17.  b.  n.  5.   * 

Recusancy^ 
99.  b.  n.  3.     1 90.  a.  n.  4.    391 .  a.  n.  9.  II.  9, 3. 

Ued  Boakf  68.  b.  n.  7. 

906.  a.  n.  1.  and  Litt.  f  337.  n.  l.  3dly,  4thly. 

lies  not,  in  a  court  of  ancient  demesne,  154.  a. 
n.  11. 


BE 


against  barOn  and  feme  for  the  act  of  the 

latter,  154.  b.n.  1. 
Writ  of,  ibid. 
See  more  eoixcniing  Re-disieisin,  154.  a.  n.  8. 

1^.  b.  It  4>  5>  0*  t.    158.  b.  n.  3. 

For  non-payment  of  rent,  aiay»  by  agreement,  be 

without  demand,  90i .  b.  n.  1 . 
So  by  the  king  without  agreement,  ibid.  n.  3. 
May  tiefora  part  only  unpaid,  911.  b.n.  1. 
Actual,  uimecessary  to   support  an  ejectmftit, 

903.  a.  n.  3. 
When  necessary  to  revest  an  estate  aArr  candi- 

tion  peilbrmed,9i8.  a.  n.9.    9i8%b.  n.3ii 
By  whom  it  may  he  auMietaiS.  a.  n*  8* 
See   more  concerning  B«-eatiy,  66-  ^*  ^  14> 

141.  a.  «.  9.      144.  a.  n.  1.      IM"  ^  >>•  *• 

909.a.n.i.    913.  b.n.1.    819.  b.n.i.  . 

RcftTtwot 
To  a  history  ef  the  Bfagnn  Charta  of  kbg  John, 

and  that  of  Hen  3d.    43.  a.  n.  4. 
How  the  notes  on  Uttleton  should  be  referred  to, 
I38.a.n.*t. 

Referendary^ 
Or  chancellor,  in  the  eariy  times  of  feudal  oo\m- 
trics,9Q9.  b.  n.  1.1. 9. 

Regardant  f  191.  b.n.  6. 

Register  of  WrU$y  73.  b.  n.  1. 

Register's  Office^  88.  b.  u.  16. 

Registration  o/Deedi, 
The  statutes  for,  990.  b.  n.  1 .  X III. 
Tbe  registntion  of  deeds  and  wills  wnh  Inore 
rigidly  culoroed  in  France,  iUri. 

Re'grantf 
Of  copyhold,  after  foifeiture,  haM  an  lantail, 
60.  b.  n.i. 

Relation^ 

Attainder  shall  relate  to  the  commisuon  of  tbe 
offence,  13.  a.  n.7. 

Of  a  copyhold  presentment  to  theltlne  of  tar- 
render,  59.  b.  n.  5. 

In  offices  findmg  the  king's  title,  180.  b.  lu  3. 

Release, 
Ot  a  copyhold,  liy  and  to  whom  it  may  be  made, 

59- ^n  1. 
From  lord  i>aramouiit  to  tenant  para?ail,  effect 

of,  159.  b.  n.  3. 
Partition  by,  i^.a.  n.  9. 
Where  it  passes  a  fee,  without  the  word  "  heirs," 

193.  a.n.1.    973.  b.  n.9.    974.b.n.  1. 
Where  made  to  one  obligor  shall  dischai)ge  the 

other,  333.  a.  n.  1. 
Of  a  debt,   by  making  the  debtor  executor, 

964.  b.  n.  1. 

Of  a  debt,  or  action,  by  marriage,  964.  'b.  n.  9. 

Effect  of,  in  cases  of  ditodsin,  984.  a.  n.  1. 
367.  a.  n.  1. 

In  law,  984.  b^  n.  1 . 

Of  a  mere  right  or  title  to  the  freehold  or  in- 
heritance of  lands,  to  whom  it  may  be  made, 

965.  a.  n.  1.    474.  a.  IK  1 . 

Of  rent  and  services  VD  the  dllHessee,  9O8.  b.  n.  1. 
A  release  may  enure  four  ways,  397*  n*  n.  i . 
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Bdease, 

To  teaant  at  «ill»  or  by  snffwncc,  170.  b.  n.  1 . 
Operating  bj  enlargemeiit. 

Does  not  require  an  actuaJ  estate  in  posseaaion 
in  the  releasee,  ^70.  a.  n.  a,  3. 

What  estate  and  privity  is  necessarv  in  the  re- 
leasee, Q71 .  b.  n.  1 .  VI.  a.    974.  b.  n.  1 . 

Gives  only  an  estate  for  life  to  the  releasee,  if 
words  of  inheritance  are  not  used,  and  in 
this  respect  it  differs  (torn  releases  operating 
by  mkter  CataU  or  by  miner  k  droit,  -273.  b. 
n.  a.  374.  b.  n.  1.  9gl6.  a.  n.a. 
Observation^  upon  releases  operating, 

By  mtcter  Tertofe,  973.  b.  n.  3. 

By  mitter  U  droit,  374.  a.  n.  1.    374.  b.  n.  i. 
375.  a.  n.  1.    377.  a.  n.  1. 
To  one  disseisor,  shall  not  enure  to  his  companion, 

375.  b.  n.  1. 
In  some  cases  and  for  some  purposes  are  tanta- 
mount to  an  entry  and  feoffment,  ibid. 
By  disseisee  to  the  heir  of  the  feoffee  of  an  infant 

di9aenor,378.  b.  n.  1. 
Operating  by  extingoisbment,  ibid. 
Of  actions  real  cannot  be  pleaded  by  a  disseisor 

not  tenant,  385.  b.  n.  1. 
FefMnal,  391.  b.  n.  1. 

Of  all  demands,  what  passes  by,  ibid  n.  1, 3. 
la  what  it  ditifbrs  from  a  confirmation,  396.  a. 

n.  3. 
Of  right  by  a  man,  may  enure,  by  extinguishment, 

lor  the  benefit  of  his  wifie,  397.  b.  n  i . 
By  enlargement  should  be  distinguished  from  a 

oouveyance  or  devise  to    the  right  heirs  of 

tenant  for  life,  399  b.  n.  1. 
Aa  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tall,  effect  of,  331.  a.  n.  1. 
aow  a  release  differs  from  a  surrender,  337.  b.  n.  1 . 
Aa  to  powers,343.  b.  n.  1.  III.  IV. 
Of  warranty  may  revive  an  andent  right,  387.  a. 

n.  1. 
See  more  cnnceming  Releases,  59.  a.  n.  s.  1 85.  a. 

n.  5. 7.    800.  b.  n.  1.    368.  a.  n.  1.     377.  b. 

n.  1,3. 

Relegaiion, 

Or  exile  for  a  time,  of  a  husband,  by  act  of 
pariisment,  Irith  respect  to  ^  wife,  133.  a. 
n.  3. 

Relieft, 

Oiatingulshed  from  heriots,  83.  a.  n.  1. 

Are  not  services,  83.  a.  n.  3. 

Remedy  for,  83.  a.  n.  3, 4.    93.  a.  n.  3. 

Fkrtly  abolished,  and  reserved  in  respect  of  what 

lands,  85.  a.  n.  1. 
On  descent  of  a  remainder,  or  reversion,  when 

payable,  91.  b.  n.  1. 
Putinction  between  reliefs  by  common  law,  by 

custom,  and  special  reservation,  93.  a.  n.  3. 
Sflicage, 

Proper,  ibid. 
Improper,  ibid. 
Wbat  seisin  of  tenant  will  give  title  to,  339.  b. 

n.  1. 
See  more  oooceraing  Befiefs,  6q.  b.  n.  3.    83.  b. 

n.  1.  3.    84.  a.  n.  1.    8Q.  b.  n.  11.    91.  b. 

n-  3t  4<     lo7«  a.    iL  6.     191.  a.  note,  sect. 

VI.  11. 
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The  eaubfished,  93,  b.  tt.  9;    iso.  a.  u. 


Remainder^ 

May  be  ffarfeited,  14.  b.  n.  4. 

Shall  be  subject  to  a^iterior  charges,  w|iere,i6.a.n.4. 

What  is,  and  what  a  reversion,  33.  b.  a.  3. 

Contingent,  when  destroved  by  aooession  of  the 
inheritance  to  the  particoiar  estate,  38.«.  n.  8. 

In  the  king,  48.  b.  n.  7. 

i'enaiit  in,  shall  have  writ  of  entrf  agmat  tenant 
for  Hie  aliening  in  fee,  184.  b.  n.  1. 

A  remainder  in  fee  may  it  executed  for  some 
purposes,  yet  not  for  granting,  184.  b.  n.'s. 

A  remainder  in  fee  and  a  life  estate  in  one  person 
whether  consolidated,  184.  b  n.*. 

Contingent,  whether  it  can  be  conveyed,  and  how, 
191.  a.  a.  1.    365  a.  n.  1. 

Cross  Remainders, 
Wliat  are,  1^.  b.  n.  1. 
in  wills,  of  legal  or  equitable  estates,  may  ariie 

by  implication,  ibid. 
In  deeds,  of  iegal  estates,  cannot  be  created 

withotit  express  words,  ibid. 
Ib  deeds,  of  e(|nitrtrie  estates,  nay  arise  by  im- 
plication, itMd. 
Two  clicamatancea  particolariy  should  be  at- 
tended to  in  Mmitiiiff  creas  remainden.  ib. 

Remainders  in  strict  settkment,  303.  b.  n.  1.  IV. 

A  leBamder-man,  after  the  death  of  liis  fother 
(the  tenant  for  life)  cannot  hav«  «  rent  re- 
served to  the  lather,  his  heirs  and  aasigns,  in 
a  lease  made  by  tliem  lioth,  313.  b.  n.  i. 

Contingent,  whether  it  can  be  conveyed,  and 
bow,  191.  a.  -n.  1.    355.  a.  n.  1. 

Distinction  between  contingent  and  vested  r^ 
mainders,  with  respect  to  the  usnal  estate  of 
trustees,  for  preserving  contingent  remainders^ 
365.  a.  n.fl. 

Vested,  what,  and  wliat  contingent,  ibid. 

By  tiie  limitation  of  remainden,  aeompiete  bar  of 
an  entail  cannoc  Im  postponed  beyond  a  certain 
period,  371.  b.  n.  1.  V. 

A  limitation,  having  once  become  a  contingfBt 
remainder,  cannot  afterwards  enure  as  an  exe- 
cutory devise,  371.  b.  n.  1.  VII.  3. 

Contingent,  of  a  trust  estate,  is  supported  by  tlie 
legal  fee  in  the  trustees,  ibid. 

Tlie  destruction  of  contingent  remainders,  390.  b. 
n.  1.  V.4. 

Title  depending  en  a  contingent  remainder,  ibid. 

Contingent,  whetlier  supported  by  a  fireehold 
created  by  a  distinct  deed,  ibid. 

It  is  proper  to  direct  how  the  rents  should  be  dis- 
posed of  during  the  suspense,  wlien  oontingent 
remainders  are  limited  to  tlie  sons  of  a  person 
who  has  himself  no  life  estate,  ibid. 

Effect  of  the  limitation  to  trustees  to  preserve,  ibid. 

When  a  contingent  remainder  slioaid  vest  at  com- 
mon law,  as  to  a  posthumous  diild,  398.  a.  n.  3. 

Alteration  in  this  respect  by  statute,  ibid. 

Remainders  after  an  estate  tail  were  introduced 
by  the  statute  de  dem$,  337.  a.  n.  3. 1. 

Remainder ^man  in  fee  holds  of  the  chief  lord  as 
well  as  the  tenant  for  life,  ibid. 

Distinction  between  a  remainder,  and  a  condi- 
tional, or  contuigent  use,  ibid.  n.  3.  IL 

A  contingent  reminder  must  be  supported  by  a 
preceding  estate  of  freehold,  343.  b.  n.  1. 

What  principles  have -in  some  degree  given  rise 
to  this  rule,  and  influenced  the  doctrinea  re- 
specting tile  destnictiou  of  contingent  remaiiw 
ders  ^bld. 
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The  king's  possibility  of,  whether  barred,  before 
the  statote  <fe  Jmify  bj  alienation  post  prokm 
nucitatoMt  19.  b.  d.  1. 

Formedou  in  rererter,  1 15.  a.  n.  1. 

Jteopoer^  oi  a  lease  avoided,  46.  a.  n.  7. 

Revocation, 

Power  of,   ai8.  a.  D.  3.      343.   b.  n.   1.  IIL 

379.  b.  n.  1. 
And   Appointment,  powers  of,  371.  b.   n.  i. 

Vll.  i.a. 
See  more  concerning  Revocation,  59.  a.  n.  3. 

1 1 1.  b.  n.  3.  305.  b.  n.  1.  836.  b.  n.  1. 

Bight, 

Paramoant,  55.  b.  n.  lo. 
Of  possession, 

Of  a  disseisee,  377.  a.  n.  1. 

Apparent  or  presumptive,  ibid.  339.  a.  n.  1. 
Common-right,  36i .  a.  n.  1.  398.  a.  n.  s. 
A  public  right,  361.  a.  n.  1. 
Future  and  contingent  rights,  365.  b.  n.  i. 
Of  disseisor  and  disseisee,  3G6.  a.  n.  1,  &  n.  (A), 
Of  property,  377.  a,  n.  1 . 
Gannot  die,  378.  b.  n.  1. 
Merger  of  a  right,  ibid. 

See  more  oonceming  Rights,  89.  a.  n.  6.  865.  a. 
D.  1. 

R^hti  (The  Bill  of),  130.  a.  n.  4. 

Riotf  what  is,  357.  a.  n.  3. 

Roadsy 
How  seisin  of  a  road  is  to  be  pleaded,  17.  b.  n.  4. 
Where  action  on  the  case  will  lie  for  not  repair- 
ing, 56.  a.  n.  3. 

Robbery,  89.  a.  n.  5, 6. 
Rohan 

Editbn  of  Littleton,  38.  b.  n.  3.  30.  a.  n.  6. 

RjolU  of  Parliament,  cited, 
6  Ed.  3.  M.  37.  Knighthood,  69.  a.  n.  7. 

8  £d.  3.  M.  7.  Fines  for  alknation,  43.  a.  n.  3. 

9  Ed.  8.  M.  4.  Bastard,  133.  b.  n.  1. 

1 4  Ed.  3.  8  M.  4.  Escuage,  73.  a.  n.  5. 
19  Ed.  8.  M.  Knighthood,  69.  a.  n.  7. 
9  Ed.  3.  M.  17.  Knighthood,  ibid. 

80  Ed.  3.  N.  13.  Escuage,  6q.  b.  n.  3. 

81  Ed.  3.  N.  16.  44.  Escuage,  ibid. 
85  Ed.  3.  N.  33.  Escuage,  ibid. 

89  Ed.  3.  N.  18.  Fines  for  Alienation,  Licence, 

43a.  n-8- 
5  Rich.  3.  N.  07.  Escuage,  ibid. 

13  Rich.  3.  N.  33.  Purchase  by,  and  descent  to 

the  crown,  15.  b.  n.  4. 

5  Hen.  4.  N.  34.  Commission  of  array,  7i.a.  n.  1. 

1  Hen.  5.  N.  17.  Escaafle,  69.  b.  n.  3. 

5  Hen.  5.  pars  3.  N.  9.  Escuage,  69.  b.  n.  3. 

8  Hen.  5.  N.  15.  Alien,  Dower,  31.  b.  n.  9. 

139.  b.  n.4. 

9  Hen.  5.  N.  pro  oomtttiM  Anmdell,  Aiiem  Dower, 

I39.b.  n.4. 
9  Hen.  5.  N.  9.  Alien,  Dower,  31.  b.  n.  9. 

3  Hen.  6.  N.  39.  Special  act  of  parliament  for 
givine  mesne  value  to  the  wife  in  cam  ami- 
tuic  Marche,  33.  a.  n.  4. 

4  Hen.  6.  N.51.  Kine, Tail, Warranty, 373.  b.  n.  3. 
9  Hen.    6.  N.  30.  Indcuization  of  one  bom  in 

Wales,  1 39.  b.  n.  6. 


RO 
Rolls  of  ParUamenty  cited, 

1 1  Hen.  6.  N.  57.  Wardship,  77.  a.  n.  l. 
18  Hen.  6.  N.  48.  Waidihip,  ibid. 
18  Hen.  6.  N.  43.  Knighthood,  69.  a.  n.  7. 
18  Hen.  6.  N.58L  Homage,  64.  a.  n.  3. 
80  Hen.  6.  N.  18.  C.  8.  Attaint,  Ontlawry,  136.  a. 
n.  1. 

83  Hen.  6.  N.  86.  Indeniiation,  139.  b.  n.  6. 
88  Hen.  6.  K.  I8.  Knighthood,  69.  a.  11. 7. 
38  Hen.  6.  N.  89.  Fmes  for  Alienation, 43.  a.  n.  3. 
3  aod  4  Ed.  4.  M.  48.  F^ne  Covert,  Treason, 
133.  a.  n.  4. 

RotU  ofParUameni, 
Of  a  private  act,  98.  b.  n.  1. 
See  more  concerning  Rolls  of  PteiianeDt,  133.  b. 
n.  1.  360.  a.  D.  1. 

Roman 
Law  of  the  18  tables,  1 1.  a.  n.  8. 
Law  of  sDOcessioD,  88.  b.  n.  6. 
Language,  as  to  the  fimnation  of  noans  from 

verbs,  by  the  additioa  of  aiatf  to  the  latter, 

iio.a.ii.1. 
Policy,  in  Britab,  whether  sinuhr  to  that  of  the 

Snons,  as  to  territorial  government  and  officers, 

168.  a.  n.  5. 7. 
And  English  law  ai«  similar,  as  to  a  piovision  in 

the  statute  of  distribntioo,  176.  b.  n.  to. 
Law,  contrasted  with  the  feudal,  191.  a.  note, 

sect.  VI.  3,4,  5. 
-  -  -  invested  the  heir  with  the  absolute  domi- 
oion  over  the  inhejitanoe,  iUd.  sect.  VL  5. 
See  more  concerning  Roman  Law,  80.  a.  n.  1. 

89.  b.  n.6.  133.  b.  n.  3.  136.  a.  n.  3. 

Roman  Catholics, 
Disabilities  of,  under  11  and  I8  Wm.  III.  c.  4, 
and  cases  on  the  construction  of  that  statute, 
8.  a.  n.  8. 
The  offence  of  prtfmtMiire,  arises  from  paying  to 
the  papal  process  that  obedience  which  belongs 
to  the  king  alone,  391.  a.  n.  3. 
On  the  laws  passed  prior  to  the  Reformation  for 

restraining  papal  provision,  ibid.  I. 
The   several    statutes  and    regulations    against 
offenders  in  this  respect,  stated  from  JMDr.  justice 
Blackstone,  ibid.  I. 
On  the  laws,  which,  after  the  Reformation,  were 
passed  against  those  who  continued  in  commu- 
nion with  the  see  of  Rome,  ibid.  II. 
These  laws  enumerated,  with  the  penalties  for 
enforcing  them,  ibid.  II. 

1.  Agunst  their  religious    worship.   Ibid. 

II.  ist. 
8.  •    -    -    the  education  of  their  children 

in  their  tenets,  ibid.  H.  ist. 
3.  -    -    -    non-conformity  to  the  religiou 
of   the  established     church, 
ibid.n.8d. 
The  distinction  between  popish  recusants,  and 
recusants  generally,  arose  from  35  Eliz.  c  8, 
ibid.  IL  3d. 
Other  dissenters  relieved  by  1  VfiW,  ibid.  II«  8d. 
llie  difference,  under  35  Mia.  c.  8,  between 
1.  Papists, 
3.  Popish  recusants, 
3.  Popish  recusants  convict. 
Penalties  on  recusancy,  ibid.  II.  3d. 


(.  c.  8,  oecween 

I  ibid.  IL  8d. 
rict,  J 
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Kaman  CaihoUcif 

PoMlties  and  diMbilitiM  foUowiag  the  lefiml  to 
take  the  oath  d  sopreniacy,  and  against  tran- 
iobstantiatkm,  and  the  declaration  agamst 
popery,  ibid.  II.  3. 
Refnsal  to  take  the  oath  of  sapremacy,  on  reqni- 
litiMi  by  two  magUtratea,  amounted  to  a  oon- 
▼ktion  of  racQian^,  ibid*  II.  3. 
The   peraoni   refusing,   dtsqual&ed  from  bei^g 

counseilors,  &c.  ibid.  II.  3. 
Effeet  of  the  eorporstion  act  on  persons  neglect- 
ing to  receive  the  Lord's  supper,  accordhig 
to  the  rites  of  the  chnidi  of  England,  ibid. 
IL4. 
Beliuai  to  make  the  declaration  against  transub- 
stantiation  disqualifies  from  all  offices,  civil  and 
ailteiy,  Ibid.  IT.  5. 
BcAiaat  t»  nak*  iIm^  dodaratfon  against  popery 
disqualifies   firom  being  a  member  of  either 
house  of  psfiiaaent>  ibid.  II.  6. 
Aelosal  to  take  the  oaths  of  allegiance,  supre- 
maty,  ht,  cMated  ftpersoDal  inabUity  in  recu- 
aants  above  the  age  of  siateen,  to  take  landed 
property,  in  fiivour  of  the  protestant  next  of 
kin  to  them,  ibtd.  II.  7. 
Did  not  extend  to  prevent  the  right  of  succession 

to  their  heirs,  ibid.  IJI.  1. 
An  purchases  by,  or  m  trust  for,  such  recusants 

nmde  void,  ibid.  H  7. 
Papists  incapacitated  firom  presentingto  churches, 

hospitals,  &c.  ibid.  11.  7. 
—  •  -  sobiected  to  double  land-tax,  ibid.  U.  7. 
•  -  -  obliged  to  inroU  their  deeds  and  wills, 

ibid.  n.  7. 
On  die  laws  passed  hi  the  reign  of  king  Geo.  III. 
ibid.  III. 
The  3d  Geo.  Ist.  established  the  purchases 
by  protestants  from  papists  prior  to  claim, 
&c.  ilnd.  IIT.  1. 
It  left  papists  personalW  becoming  parcha- 
sers,  &C.  under  the  disabilities  of  the  act 
of  1ft  and  13  W.  HI.  ibid.  lU.  1. 
By  the  18th  Geo.  III.  papists  taking  the 
oath  in  thnt  act  relieved  from  prosecution, 
imprisonment,  and  from  forfeiture  of  lands 
purchased  or  derived  by  descent,  and 
not  thentofbre  litigated,  ibid.  III.  9. 
Case  of  Bunting  v,  Williamson  upon  this  act , 
settled,  tliat  no  person  could  claim  under 
any   such  previous  litigation,  unless  he 
was,  or  claimed  under,  tlie  person  who 
had  so  litigated  the  tide,  ibid.  III.  9. 
The  ttat.  31  Geo.  3.  c  3ft.  ibid.  UI.  3. 
The  oath  to  be  taken,  ibid.  III.  3. 
Repeais  the  statute  of  recusancy  as  against 

those  who  take  the  oath,  ibid.  III.  3. 
Tolentes  their  religious  principles  under  re- 
strictions, ibid.  III.  3. 
Exempts  them  firom  taking  the  oath  of  supre- 
macy and  declaration  against  transubstau- 
tiatwn,  ibid.  III.  3. 
AHowa  of  papists,  taking  this  oath,  to  be  in 
London,  Westminster,  &c    irremovable, 
ibid.  m.  3. 
No  peer  taking  that  oath  to  be  prosecuted 
lor  coming  into  Ids  majesty's  presence,  &c. 
ibid.  m.  3. 
Bepeals  the  laws  reauiring  the  registrmtioD 
or  inrobnent  of  w  deeds  and  wilis  of 
Boiteireftthelios)  ibid.  UI.  3. 
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Raman  CatkolicSf 
The  2»tat  31  Geo.  3.  c.  39>  391.  a.  n.  a.  III.  3. 

Allows  them  to  be  barristers,  &c  without 
taking  the  oath  of  supremacy,  or  making 
the  declaration  against  trausubstantiation, 
ibid.  m.  3. 

Probability  that  those  formeriy  called  pa- 
pists, and  taking  tlie  oath ,  will  for  the 
future  be  distinguished  by  the  name  of 
Roman  catholics,  ibid.  III.  3. 

The  Stat.  43  Geo.  3.  c.  39,  makes  it  unneces- 
sary, tbatBoman  catholics  should  take  tie 
oatn  of  the  1 8  of  his  present  majesty,  ibid. 
m.3. 

Till  then  it  was  advisable  to  take  the  oath  of 
the  18  Geo.  3,  to  prevent  all  doubts  on 
ability  to  take  by  descent  or  purchase, 
ibid.  in.  3. 

Believed  from  double  land»tax  by  an  omis- 
sion of  tliat  clause  in  the  annual  act,  ibid. 

m..4. 

Comparative   situation  l)etween  protestant  dis- 
senters and  Boman  catholics,  ibid.  IV. 
AU  penalties  against  such  dissenters,  under 
the  toleration  and  corporation  acts,  equally 
affect  papists. 
Boman  catholics  are  Mbject  to  several  penalties 
and  disabilities  that  do  not  affect  protestant 
dissenters,  ibid.  IV.  1. 

1 .  They  cannot  be  members  of^ 
parliament, 

a.  Th^y .  cannot  vote  at  elec- 
tions for  members  of  par- 
liament, 

3.  They  cannot  present  to  ad- 
vowsons. 


\  ibid.  IV.  1. 


1.  Quakers 
s.  Jews 


fmay  pr 
<  toad 
I.    sons, 


present 
advow- 


Beasons  submitted  evidently  to  show  there  Is 
110  policy  in  denyins  to  noman  catholics  the 

{irivilege  of  presenting  to  advowsoos,  ibid. 
V  •  1. 

Legishitive  provisions  for  establishing  the  election 
and  acts  of  persons  elected  contrary  to  the 
corporation  aet,  ibid.  IV.  a. 

Dissenters  not  eligible  to  an  office,  are  not  fine- 
alile  for  refusing  to  take  tliat  office  opon  them- 
selves, ibid*  IV.  a. 

Annual  act  of  indemnity  for  persons  not  qualify- 
ing for  offices,  ibid.  iV.  ft. 

Whether  Roman  catholics  are  liable  to  serve  in 
the  militia,  considered,  ibid.  IV.  3. 

Whether  liable  to  serve  on  juries,  ibid.  IV.  4. 

Appear  to  be  entitled  to  be  sommoned  to  the 
meetings  of  British  factories,  ihld.  IV.  5. 

A  fsctory  is  no  oorporation  witlun  the  corporation 
act,  ibid.  rV.  5. 

This  act,  and  the  test  act,  confined  to  particular 
limits,  ibid.  IV.  5. 

The  non-attendance  of  Baman  catholics  at  former 
periods  raises  no  objection  against  their  right, 
ibid.  IV.  5. 

Means  to  be  pursued  to  assert  it,  ibid.  IV.  5. 

Beasedy  and  consequence  in  case  of  refusal,  ibid. 

IV.  5. 

IVhetlier  Roman  catholics  may  hold  tMon  axer* 
MMe  abrtfad,  ibid.  IV.  6. 

ui 


1 


(cxcvi) 


INDEX   TO   notes: 


SE 


SE 


Roman  Catholics^ 
Opinions  drawn  from  the  test  and  corporation  - 
acts,  that  tliey  may  be, 

ist.  Ambassadors  to  foreien  courts, 
adiy.  Officers  under  the  East  India  Com- 
pany, &c.  ibid.  IV.  6. 

Roi/al  Family i  88.  b.  n.  i6.    133.  b.  n.  i. 
Ruffhead^s  Statutes  at  large^  315.  a.  n.  (B). 
Rtde^ 

Of  construction,  where  a  devise  may  operate 
either  in  execution  of  a  power  derived  from  an 
interttt,  or  in  execution  of  a  power  tpedaUy  re- 
$ervetl,  113.  a.  n.  1. 

In  Shelley's  case,  32.  b.  n.  3,  3.  399.  b.  n.  1. 
See  also  Sk€lley*$  case, 

S. 

Saint  George's  Channel^  107.  a,  n.  6. 
SaUc  Lat»  of  Descent y  335.  b.  n.  a. 

Sale, 

Of  offices,  130.  a.  n.  3. 

Time  of,  11 3.  a.  n.  3,  3. 

Power  of,  1 13.  a.  n.  3.      181.  b.  n.  3.      343.  b, 

u.  1.  II. 
Of  estates  of  crown  debtors,  under  35  Geo.  3. 

c.  35.     309.  a.  n.  1.  IV. 
And  exchange,  power  of,  371.  b.  u.  i.  VII.  3. 

343.  b.  n.  1.  II.  VI.  I. 
Power  of,  in  executors,  343.  b.  d.  1.  III. 
Usual  powers  of,  343.  b.  n.  i.  IX.  1. 
Sanctuari/j 
Privilege  of,  93.  b.  n.  3. 

Satisfaction 

Of  dower,  in  equity,  by  a  devise,  or  otherwise, 
36.  b.  n.  1 . 6. 

Saving 

Clause,  in  a  private  act,  98.  b.  n.  1. 
In  a  judgment,  as  in  case  of  felony,  for  what  it 
will  serve,  305.  b.  n.  1. 

Scire  facias  in  Chancery^  169,  a.  n.  3. 

Scotland^ 
Lord  Coke's  doctrine  in  favour  of  the  jmm^  nati  of, 

incidentally  referred  to,  141.  b.  n.  3. 
Restraints  upon  the  alienation  of  lands  there, 

334.  a.  n.  1. 

Scilicet^ 
Import  and  effect  of  the  term,  180.  b.  n.  1 . 

Sea 
Wall,  53.  b.  n.  3. 
The    Caledonian,   Deucaiedonian,    or   Scottish, 

107.  a.  n.  6. 
Dominion,  ibid. 
The  four  seas,  ibid. 
The  British  seas,  ibid. 
I^ersons  bom  beyond  sea,  129.  a.  n.  3. 
See  litfra  quatuor  nunia,  Jm  maris. 

Sealing^ 

Of  a  deed  by  a  dean  and  chapter,  with  or  with- 
out a  letter  of  attorney  to  deliver  it,  36.  a.  11. 5. 

Of  a  lease,  the  want  of,  on  the  part  of  one  of 
several  lessees,  may  be  supplied  by  agreement, 
so  as  to  charge  him  with  the  rent,  but  not  so  as 
to  make  him  party  to. a  condition  in  gross, 
830.b.  n.  1. 


Sealing^ 

By  sealing  a  deed,  one  who  is  no  party  to  it,  oiay 
covenant  with  one  who  is  s  party,  331.  a. 
n.  1  •. 

Seamen 
Apprentices,  their  wages,  in  certain  cases,  do  not 
belong  to  their  masters,  1 17.  a.  n.  1 . 

Seek, 

Different  imports  of  the  term,  151 .  b.  n.  5. 

Secular 

Chaplain,  135.  b.  n.3. 
Priest,  136.  a.  n.  1. 

Seigniory^ 

Suspended  and  revived,  13.  «.  n.  4.    148.  b.  n.  3. 
Extinguished  or  not,  by  what,  53.  a.  n.  7.    I5ft>  b. 

n.  4* 
Granted  by  fine,  319.  b.  n.  (A). 
See  more  concerning,  a  Seigniory,  39.  b.  m  3. 

67.  b.  n.  1.     150.  b.  n.  3.    303.  b.  n.  i. 

Seisin  f 
Of  a  reversion,  will  not  take  away  the  disability 

of  half  blood,  14.  a.  n.  6. 
In  demesne,  15.  a.  n.  3. 
In  demesne  as  of  fee,  17.  b.  n.  8.  4. 
In  deed,   obtained  by  possession  of  lessee  ^r 

years,  39.  a.  n.  3. 
Of  remainder  expectant  on  estate  tail,  sufficient  to 

make  it  mutable  or  forfeitable,  14.  b.  n.  4. 
What  sufficient  to  make  a  poMtesrio  Jrotru,  89.  a. 

n.  3. 
What  to  entitle  to  curtiesy,  39.  a.  n.  3,  4. 
Livery  of,  48.  a.  n.  3,  3i 
In  domifttco  tuo  ut  defeodo,  184.  a.  n.  4. 
In  law,  339.  b.  n.  1 .     366.  b.  n.  (A). 
Technical  meaning  of  the  word,  366.  b.  n.  1. 
Is,  in  deed,  in  law,  actual,  or  expectant,  ibid. 
Defeat^  as  to  some  persons,  and  not  against 

others,  378.  b.  n.  1. 
A  tortious,  may  be  a  sufficient  seisin  in  a  writ  of 

right,  380.  b.  n.  (B). 
Of  rent  under  the  statute  of  uses,  3i5.a.  n.  1. 
Actual,  as  defined  by  Lord  Mansfield,  330.  b.  n.  1. 
See  Pleading,  15.  a.  n.  3,  &c.    JaintenawU,  1 86.  b. 

n.  6. 
See  more  concerning  Seisin,  1 7.  b.  n.  3.  36.  a.  n.  1 . 

39.  a.  n.  5.     31.  a.  n.  4. 6.    31 .  b.  n.  3,  4*  7>  ^• 

33.  b.n.4.  33.a. n.  1.5.  40. a.  n.3.  47.b.n.9. 

68.  a.  n.  6.  11 5.  a.  n.  4, 5.  31 1 .  a.  n.  1. 

Seizure, 

Of  seijeanties  aliened  without  license,  43.  a.  n.  3. 
By  the  king,  without  matter  of  record,  1 19.  a.  u.  1 . 
Of  a  villein,  1 35.  b.  n.  3. 

Of  land,  for  defiiult  of  service,  by  a  process  m  the 
lord's  court,  143.  a.  n.  8. 

Senatores, 

Whether  the  word  was  applied  by  the  liomans 
whilst  in  Britain,  in  a  sense  corresponding  to 
the  aldermam  or  earlu,  of  the  Saxons,  168.  a. 
n.  7. 

Sentence, 

Of  the  ordinary,  that  by  reason  of  a  previous  con- 
tract between  them,  B.  shall  recover  A,  for  her 
husband,  notwithstanding  J.'s  marriage  with 
C.    (9&  ioE.1.),  33.  a.n.10. 

Interiocutory,  or  definitive,  in  the  civil  and  canon 
law,  168.  a  n.'3. 
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SeguedreUian, 

Of  property,  and  imprisonmeiit  of  the  party,  bj 
the  chancellor,  for  disobedience  to  his  direc- 
tions, 191.  a«  note,  sect.  VI.  1 1. 

Sergeants  at  Law^ 

Tlieir  antiquity  and  dignity,  17.  a.  n.  a* 

Ser^eantyy 
Seised  for  alienation  without  licence,  43.  a.  n.  3, 
Grand,  might  lie  due  out  of  as  well  as  within  the 

realm,  105.  b.  n.  1. 
Gnnd  and  petit,  their  several  natures,  106.  b. 

n.  9. 
Grand,  hooorary  part  of,  stiU  continues,  io8.  a. 

n.  1. 
How  affected  by  laCar.  9.  108.  a.  n.  1.    108.  b. 

n.  1. 

Serxaniiy 
Interest  of  masters  in  property  acquired  by  their 
peraonal  labour,  1 17.  a.  n.  1 . 

Setxncts^ 

The  honorary,  of  grand  serjeanty,  are  expressly 

served  by  t*  Cha.  9,  c.  94,  108.  a.  n.  1. 
How  affected  by  the  lord's  purchase  of  part  of  tlie 

land,  148.  b.  n.  5. 
Grant  of  what  passes  by,  159.  a.  n.  6. 
See  more  conoeming  Ixnrices,  31.  a.  n.  9.    31 .  b. 

n.  5.    64.  a.  n.  1.    68.  a.  n.  6.    73.  a.  n.  1. 

83.  a.  D.  9.    85*  b.  n.  1.    93.  a.  n.  9.     141.  a. 

n.  9.     I43.b.n.5.    i48.b.n.  t.    i59.b,n.i. 

I74.a.n.5.     i77.b.  n.i.    90i.a.n.i. 

Semtiutnjorinsecumy  107.  a.  n.  5. 
Sessio,  153.  b.  n.  8. 

Seitlemeniy 
The  ooorts-of  King's  Bench  and  Exchequer  have 

refoaed  to  apply  to  a  marriage  tettlement  lord 

Coke's  rule  on  the  oonstmction  of  keirt  female 

if  tfte  Mjf,  considered  as  words  of  TpwdkoM^ 

164.  a.n.  3. 
The  nodes  of. 

In  France,  in  Spain,  191.  a.  note,  sect.^I.  7. 

In  Germany,  in  Scotland,  in  England,  ibid. 
The  chief  objects  of  the  legislature  and  judicature 

of  this  kingdom,  in  their  regulations  upon  the 

subject  of  uses  and  settlements,  971.  b.  n.  1. 

VIII.  3. 
Answer  to  the  objection  of  foreigners  against  our 

fiunily  settlements,  ibid. 
Account  of  the  origin  and  gradual  progress  of 

aettiements,  990.  b.  n.  i.  v. 
Of  chattels  real,  should  not  be  by  reference  to 

limitations  of  freehold  property,  ibid.  n.  1.  XII. 
Of  two  estates  with  a  clause  for  shifting  one  of 

them  on  the  accession  of  the  other  in  order  to 

raise  two  families,  397.  a.  n.  9.  II.  1. 
Of  an  estate  with  a  clause  enjoioiog  persons  to 

take  the  name  and  use  the  arms  of  the  settler, 

ibid.  n.  9.  IL  9. 
Somecinies  settlements  contain  an  improper  in- 

jnnctkm  for  taking  a  name  and  using  arms, 

^7.  a.  n.  9.  IL  3. 
The  plan  and  effects  of  a  modem  settlement  in 

England,  with  reference  to  Scotland  And  other 

ooontries,  990.  b.  n.  1.  V.  5. 
Of  leasehold  with  tenant  right  of  renewal,  ibid. 

n.  1.  XI. 
'*  Of  money  secured  by  mortgage,  ib.  n.  1.  XIV.  5. 


SB 


Severancey 

■  (Summons  and),  of  a  surviving  parcener,  in  a 

formedon,  173.  a.  n.  4. 
Coparcenary  is  not  severed  if  one  parcener  aliens 

for  life  only,  175.  a.  n.  1. 
Marriage  articles  entered  into  by  on  infant  are 

not  in  equity  a  severance  of  a  jointenancy, 

946.  a.  n.  1. 

Sheep^ 

Whether  they  may  be  dbtrained,  47.  a.  n.  17. 
Shdleus  Case  (The  rule  in), 

Applies  where  an  instrumentt  contains  a  limitatioii 
to  the  heirs,  &c.  of  a  persdn  who  takes  under 
the  same  instrument  an  estate  for  life,  either 
express  or  by  implication,  but  not  if  the  limi- 
tation is  to  the  har,  5rc.  (in  the  tmgiUar  num- 
her),  and  the  heirs,  &c.  of  such  heir,  99.  b. 
n.  9,  3,4. 
Applies  only  to  those  cases  where  the  limitations 
for  life  and  to  the  heirs,  &c.  are  both  by  the 
same  instrument,  999.  b.  n.  1. 
With  respect  to  a  gift  of  lands  to  two  during  their 
jouit  lives,  with  remainder  to  the  right  heirs  of 
the  pre-deceasing  tenant  for  life,  ibid. 
Reference  to  an  observation  of  Mr.  Douglas,  in 

his  Reports,  319.  b.  n.  1. 
As  to  the  operation  of  a  fine  levied  and  n  recovery 
suffered  by  husband  and  wife,  of  lands  before 
settled  by  the  husband  to  the  use  of  himself 
for  Kfe,  and  after  to  the  use  of  his  wifs  and  of 
the  heirs  male  of  her  body  by  him  begotten, 
for  her  jointure,  365.  b.  n.  (A). 
Mr.  Justice  Blackstooe's  analytical  ohservadans, 
(in  his  argument  in  Perrin  v.  Blake),  upon  a 
gift  to  A,  and  his  heirs,  or  to  il  and  the  heirs 
of  his  body,  376.  b.  n.  i. 

Hb  fundamental  maxim  as  to  the  construc- 
tion of  a  devise,  ibid,  I. 
He  divides  rules  of  law  into  three  dasses, 
with  respect  to  a  testator's  intention,  and 
considers  the  rule  in  Shelley's  case  of  a 
very  flexible  nature,  ibid.  I. 
He  says,  that  the  real  question  is,  whether 
the  heirs  are  intended  to  take  as  pur- 
chasers or  as  descendants,  ibid.  I. 
His  arffument,  and  conclusioir,  that  the  rule 
applies  in  Perrin  o.  Blake,  ibid.  1. 
Mr.  Margrave's  statement  of  the  different  ways  in 
which  the  rule  is  considered  by  its  advocates 
and  its  opponents,  ibid.  II. 
Mr.  Margrave's  opinion,  that  the  rule  is  impera- 
tive ;  and  opposes  the  intention  when  there  is 
a  concurrence  of  the  circumstances  to  which 
the  rule  applies,  ibid.  II. 
He  considers,  that  the  rule  applies  as  often 
as  the  ancestor  takes  an  estate  of  freehold, 
and  the  heirs  general  or  the  heirs  special 
are  to  take  under  that  denomination,  in 
its  general  unqualified  seuseftibid,  II. 
Hisopmion,  as  to  the  policy  of  the  rule,  and 
the  means  of  discovering  whether  the  rule 
is  applicable  or  not,  ibid.  IL 

Mr.  Feame's  observations  on  the  rule,  ibid.  IIL 
His  opinion  as  to  its  origin,  ibid.  III. 
His  reasons  for  questioning  the  srounds  of  the 

determination  in  Perrin  0.  Blake,  ibid.  III. 
His  statement  of  lord  Thorlow's  observations 
on  the  rule,  ibid.  IV. 
ns 
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Shellej/t  case^  (The  rule  in), 

Mr.  Tearne's  hypothetical  condonon,  tint  lord 
Thurlow'sdoccriiie  embraces  the  snbjcct,  to  the 
foil  extent  of  his  expression,  ibid.  Iv. 
Mr.  Butler's  discussion  of  the  grounds  and  appli- 
cation of  this  rule,  ibid.  V. 

His  discrimination  of  the  leading  points 
upon  which  the  decision  of  the  question 
must  ultimately  turn,  ibid.  V.  i. 

1.  Whether  the  express  declaration, 

that  the  heirs  shall  take  by  pur- 
chase, will  ezdude  the  rule. 

2.  Whether  words  of  implication  will 

have  this  effect. 

3.  Whether  it  is  sufficient,  that  it  is 

the  intention  that  the   ancestor 
shall  take  for  life  only. 

4.  Or,  it   roust  also  appear  that  the 

heirs  are  to  take  as  purchasers. 

5.  Whether  it  mnst  appear  how,  and 

what  estates  they  are  to  take. 

6.  How,   and  what  esutes,  the  heirs 

can  take  when  the  ancestor  has  an 
estate  of  freehold,  ibid.  V.  1. 

If  the  rule  is  absolutely  inflexible/is  it  so  because 
it  is  against  the  law  of  the  land  to  make  the 
heirs  take  by  purchase  in  devises  of  this  na* 
ture?ibid.V.  3. 

Or,  in  consequence  of  a  fixed  and  unalterable 
point  of  construction  ?  ibid.  V.  3. 

If  a  testator's  intention  is  against  the  rules  of  law 
and  equity,  such  intention  cannot  have  effect, 
ibid.  V.  3- 

How  to  determine  whether  a  testator's  intention 
is  such  as  the  rules  of  law  and  equity  admit, 
ibid.  V.  4. 

Application  of  this  reasoning  to  the  case  of  Perrin 
V.  Biake,  ibid.  V.  5. 

If  the  heirs  m  that  case  take  by  purchase,  there 
are  but  three  constructions  to  be  put  upon  such 
a  devise,  ibid.  V.  5. 

Statement  and  exanunatioo  of  each  of  these  con- 
structions, and  conclusion,  that  the  first  and 
second  constructions  are  not  reconcUeaUe  with 
the  testator's  acknowledged  intention,  and  that 
the  rule  must  apply,  unless  the  third  construc- 
tion is  to  be  admitted,  ibid.  V.  5. 

A  formidable  objection  to  the  third  construction 
is,  that  though  the  estates  to  arise  b^  that 
construction  be  such  as  the  law  allows,  still  such 
a  construction  would  be  in  oppositbn  to  a  series 
of  adjudications  from  18  £d.  ILto  17  Geo.  II. 
ibid,  V.  6. 

What  devises  Mr.  Butler's  observations  are  in- 
tended to  apply  to,  Ibid.  VI. 

Beference  to  a  treatise  on  the  rule  in  Shelley's 
case,  377.  b.  n.  VI. 

Skerijffi, 
Their  origin  and  office,  168.  b.  n.  7. 
See  more  concerning  Sheriffs,  3Q.  b.  n.  1.    53.  a. 
n.6.     115.  a.  n.  10, 11.     195.  a.  n.  3.     155.  a. 
n.  2.     157.  b.  n.  7.     161.  a.  n.  3.   198.  a.  n.  3. 
169.  a.  n.  3. 

Shifting  Clauses^ 

Are  attended  with  singular  nicety ,  and  in  framing 
them  many  circumstances  deserve  minute  at- 
tention, 337.  a.  n.  3.  IL  1. 

After  limitations  in  strict  settlement  may  be  barred 
by  a  common  recovery,  343.  b.  n.  1.  iX.  3. 


Shnnoftckf  89*  b.n.  ft* 
Shtreif  168.  a.  n.6. 

Siens^  Import  of  the  yntd,  ifl3*  a.  a  a. 

Simony^ 

A  presentation  nay  be  void  for  simony,  though 

the  person  presented  is  not  privy  to  the  simony, 

130.  a.  n.  1. 
Difference  between  a  presentation  void,  and  one 

Toidable  only,  for  simony,  ib.  n.  3.^ 
An  incumbent  coming  in  by  a  nmomacal  pveien- 

tation  is  disabled  to  be  again  presented  to  the 

same  church,  ib.  n.  3. 
Reference  to  a  treatise  on  the  law  of  tkoMj, 

and  to  a  great  case  respecting  the  validity  of 

bonds  of  resignation,  «o6.  b.  n.  1. 

Slavery^ 
Domestic,  repugnant  to  the  law  of  Engtand,  1 17.  b. 

n.  3. 
See  more  concerning  Slavery,  79.  b.  n.  1.  117.  a. 
n.  1.     133.  a.n.  3. 

SoottgCf 
In  capite,  85.  b.  n.  1.    .87.  a.  n.  1.   ^ 
The.etymology  of  the  word  is  nnoestam,  86.  a.  n.  1 . 
Whether  guardianship  in  socage  is  confined  to  a 

descent,  87.  b.  n.  1 . 
Who  shall  be  guardian  in  socage,  88.  b.  n.  A. 
How  affected  by  i«  Car.  9,  c.  34,  ^.  b.n.  3. 
Free  and  common,  108.  a.  n.  $. 
See  more  concerning  Socage,  64.  a.  n.  1.    73.  a. 

n.  3.     85.  b.  n.  1.  •  97.  a.  n.  1^    107.  a.  n.  4- 

108.  a.  n.  1.      108.  b.  n.  1.      iii.b.  n.1.  4* 

191.  a.  note,  sect.  VL  11. 

Soil, 

A  prescription  for  a  ieveral  pasture  may  bo  made 
against  the  owner  of  the  soil,  1 33.  a.  n.  6. 

Whether  such  a  prescription  may  be  made  for  s 
several  pucary,  ibid.  n.  7. 

Whether  the  soil  passes  by  the  grant  of  aplacny, 
ibid. 

Right  to  the  soil,  361.  a.  n.  1. 

Of  a  port,  ibid. 

SMarii, 
Amongst  the  ancient  OanUt,  64.  a.  n.  1. 

SoldierSf 

In  actual  service  may  make  nnncupalive  wills, 
as  before  the  39  CJba.  3. c  3.  ill.  a.  n.  3. 

Sdinus  teme,  5.  a.  n.  7. 

Speciahy, 
To  the  king,  by  recognisance,  obligatiou  or  other- 
wise, 309.  a.  n.  1. 

Stamp  dtfty, 
Whether  payable  for  a  surrender  of  a  lease  by  a 
note  in  writing,  338.  a.  n.  1. 

Statute  Merchant,  and  Stahde  Staple, 

55.  b.n.  13.  57.a.n.i.  150.  a. b. 3.  191.  a. 
note,  sect.  VI.  9-  3o8.  a.  (to8.  b.  isth  ed.) 
n.  1.  1st.  309.  a,  n.  1.  IL  a57»  k-  n.  1. 
379.  b.  n.  1. 

Statutes, 
Constmction  of  by  equity,  34.  b.  n.  1. 
Where  one  may  elect  to  take  by  statute,  or  at 

common  law,  49.  a.  n.  1. 
Ihfloence  of  the  preamble  in  exponoding  ttic 

enacting  part,  79.  a.  n.  a. 
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Public  or  general,  and  private  or  part|calar«  dis- 

trngniriied,  98.  b.  n.  1. 
The  firamingof  the  13  Gsir.  fl,  c.  24,  was  unjustly 

attributed  to  lord  Hale,  108.  a.  n.  1. 
AArmatiTe,  do  not  take  awaj  tbe  common  law, 

1 1^.  a.  n.  8. 
Difference   between  a  stat.  and   an  ordinance, 

159.  b.  n.  1,  a.     1 15.  a.  n.  13. 
Negative,  may  be  prescribed  against,  if  merely 

declaratory  of  the  conmion  law,   115.  a.  n.  9. 

11.  i5« 
Penal,  130.  a.  n.  4. 
Whether  the  statuteof  uses  can  relate  to  any  thing 

which  did  not  exist  at  the  time  of  its  passing, 

as  uses  created  by  devise  under  the  statute  of 

wiib,  371.  b.  n.  1.  VIIL  1. 
Of  uncertain  time,  cownuttudinu  et  tmu  dtforata, 

115.  a.  n.  15. 
Laws  of  Henry  the  ist  and  Henry  the  ad,  allow- 
ing and  expressly  recognizing  the  alienation  of 

lands  of  purchase,  where  the  party  had  no  son, 

191.  a.  note,  sect.  VI.  6. 
See  more  concerning  Statutes,  11.  b.  n.  i.  43.  b. 

n.  1.   44.  b.  n.  9.    69.  a.  n.6.    95.  a.  n.  4. 

iio.a.n.  5.    1 15.  a.  n.  14, 1 5.     ii9.a.  n.  1. 

130.  a.n.  3.  I3i.a.n.i.  131.  b.  n.  3.    134.  a. 

n.  5.    141.  b.  a  3. 

Statutes  died. 
Magna  Cbarta, 

Of  17  king  John,  71.  b.  n.  3. 

Of  king  John,  esqmge,  73.  a.  n.  5. 

Of  king  John,  commune  coniiUum,  escuage, 

110.  a.  n.  4* 
Tonms  or  leets ;  view  of  frank-pledge ;  pre- 
scription, 115.  a.  n.  10, 11,  13. 
Amercements,  137.  a.  n.  1. 
Subinfeudation,  191.  a.  note,  sect  VI.  6. 
Debtors  to  the  king,  191.  a.  note,  sect.  VL  9. 
9  Hen.  3»  magna  charta,  c.  3,  wards, ^.  b.  n.  1. 
...    magna  charta,  c.  6,  81.  a.  n.  1. 
...    magna  charts,  71.  b.  n.  3. 

-  -    >    cfcaTtaiIcy0rsfta,c.  4,  115.  a.n.  13. 
so  Heo.  3,  Stat.  Merton,  c.  3,  dower ;  rent,  33.  b. 

n.  4.    55.  b.  n.  3. 

-  -    -    8tat«  Merton,  c.  8,  limitation  of  writs, 

115.  a.  n.  I. 

-  -    -    statute  of  Merton,  c.  9,  special  bas- 

tardy, 345.  a.  n.  1. 
5«  Hen.  3,  ftat.  Marlbridge,  c.  5,  Cart.  31  H.  3. 
n.  4,  confirmed,  43.  a.  n.  4. 

-  -    -    stat.  Marlbridge,   c.  6,  fraud;  costs, 

88.  b.  n.  11.    ]6i.a.n.  4. 1. 

-  -    -    stat  Maribridge,  c.  15,  distress;  high- 

way, 161.  a.  n.  4. 

-  -    -    c  16,  damages,  355.  b.  n.  1. 

-  -    -    €.33,  distress  of  freehold ;  subtraction 

of  services,  47.  a.  n.  4.     143.  a.  n.  3. 
3  Ed.  1.  stat.  Westm.  I.  c.  33,  marriage;  ward- 
shin,  Litt.  $  103.  n.  1. 

-  -     -    stat.  Westm.  L  ;  the  word  parliament, 

110.  a.  n.  3. 

-  -    -    stat.   Westm.  I.  c  39,  limitation  of 

writs,  115.  a.  n.  i. 
<-     -    -    stat.  Westm.  I.  c.  40,  voucher ;  conn- 
terpiea,  385.  b.  n.(B}. 

-  -    -    c.  48,  35.  a.  n.  3. 

-  -    -    «« 49i  guardian ;  prochein  amy,  135.  b. 

n.  I. 


ST 


Statutes  cited, 

4  Ed.  1.  St.  ly  8. 4.  restore  of  land,  4.  b.  n.  1. 

-  -    -  stat.  3,  d£  higamis,  c  4, 349.  b.  n.  3. 

-  -    -  defrigomis,  C.5,  8o.b.  n.  1. 

-  -    -  dr  b^amii,  c.  6,  384.  a.  n.  1. 

6  Ed.  1.  stat.  Gloucester,  c.  1.  33.  b.  n.  4.  33.  a. 

n*  3*    57*  a-  ^'  !•    335«  b.  n.  1. 

-  -    -  St.  Gloucester ;  c.  3,  warranties,  373.  b. 

n.  3. 

-  -    -  St.  Gloucester,  c.  4,  damages ;  rent ;  ces- 

iatit,  47.  a.  n.  4.     143.  a.  u.  3. 
143.  b.  n.  5. 

-  -    -  stat.  Gloucester,  c.  6,  coparceners  ^  dis- 

seisin ;  actions  several,  364.  b. 
n.  (A). 

7  Ed.  1.  St.  3,  stat.  Mortmain,  3.  a.  n.  i. 

13  Ed.  1 .  stat  Westm.  II.  c.i,de  donit,  3.  a.  n.  3. 
19.  a.  n.  1 .  5.  19.  b.  n.  3.  3.  a. 
n.  1 .  30.  a.  n.  1.  3, 4, 5.  34.  b. 
n.  3.  I3i.a.n.i.  191.  a.  note, 
sect.  VI.  7, 8.  334.  a.  n.  3.  341.  a. 
n.  4.  IV.  36a.  a.  n.  (B).  890.  b. 
n.  1 .  V.  3.  336.  b.  n.  1 .  337.  a. 
n.  3. 1.  331.  a.  n.  1.  373.  b. 
n.  3.  373.  b.  n.  3.  379.  b.u.  1. 

-  -    -    c.  3,  judgment  on   default   as  to  a 

wife's  land,  131.  a.  n.  1. 

-  -    -    c.  3,  recovery  by  default  against  tenant 

for  lite,  378.b.  n.  1. 

-  -    -.  c.  15,  jmxi^ein  amy ;  eloigiunent  of  an 

u>^^  135.  b.n.  1. 

-  -    -    c.  18,  debtors,  191.  a.  note,  sect  VI.  9. 

-  -    -    c.  31.  41,  writ  coMsit,  143.  a.  n.  3. 

-  -    -     c.  33,  executors ;  account,  90.  b.  n.  1. 

-  -    -    c.  34,  writs  in  Chancery,  390.  b.  u.  1. 

1.3. 

'  -  -  c  35,  assise  of  novel  disseisin ;  aliena- 
tion in  fee  by  tenant  for  years,  &c. 
330.  b.  n.  I. 

-  -    -    c.  35.  8.  10,  vesture  of  land,  4.  b.n.  1. 

-  -    -    c.  31,  exception ;  judge ;  error,  155.  b. 

n.  5. 

-  -    -    stat  dc  mercatonbiu  i  debtors,  191.  a. 

note,  sect*  VI.  9. 
i3Ed.  1 ,  stat  of  Winton,  assise  of  arms,  71.  a.  n.  1. 
18  Ed.  1,  stat.  Westm.  III.  quia  emptoret,  43.  a. 

n.  a,  3.   73.  a.  n.  5.   111.  b.  n.  1. 

143.  b.  n.  5.     191.  i^.  note,    sect. 

VI.6.    371.  b.n.  1.1.  I.    337.a. 

n.  3. 1.    365.  a.  n.  1.   384.  a.  n.  1. 
30  Ed.  1,  stat  of  vouchers,  385.  b.  n.  (B). 

34  Ed.  1,  decomjunctimfeoffatit,  180.  b.  n.  3« 

-  -    -  -  St  5,  of  forests,  115.  a.  n.  13. 

35  Ed.  1,  stat.  de  w^wrtatis  retigiotorum ;  prtmu- 
nlre,  391.  a.  n.  3. 1. 

1  Ed.  3,  stat  de  miiitHnUt  69.  a.  n.  6. 

9  Ed.  3,  articuli  clcri ;  parliament,  1 10.  a.  n.  3. 

10  Ed.  3,  stat  of  gavelet,  143.  a.  n.  3. 

17  Ed.  3,  de  prmrogadoa  regit,  c.  1.  wardship, 
17.  b.  n.  4.     131.  b.n.  3.. 

17  Ed.  3,  de  prar<^atioa  regis,  c.  6,  subinfeuda- 
tion, 191.  a.  note,  sect  VI.  6. 

17  Ed.  3,  stat.  3.  modmfaciendi  hamagnan,  jfc. 

67.  a.  n.  3. 
1  Ed.  3,  St  3,  c.  3,  forests,  1 15.  a.  n.  13. 
14  Ed.  3,  St.  3,  c.  3,  advowsou;  king»  119.  a. 

n.  1. 

18  Ed.  3,  St  3,  c.  3,  license;  mortmain,  99.  a. 

n.  1. 
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SteUutes  ciUdj 

18  £d.  3,  It.  4,  judges,  1 10.  a.  n.  5, 
25  £d.  3,  St.  9,   king's  children;  Datnnd  bora 
sabjects,  8.  b.  n.  1. 

•  -    -    St.   3.  c*  a,   advowsoD,  kmg,  119.  a. 

n.  1* 

•  *    -    St.  5,  c  5,  aocoant,  executors,  90.  b. 

n.  4. 

•  -    •    St  5,   c.   17,  debtors,   igi.  a.   note, 

sect.  VI.  9. 
-''  -    -    St.  6,  papal  proTisioD,  391.  a.  n.  3. 1. 

-  -    -    St.  6,   c.    17,  debtors,    191.    a.  note, 

sect.  VI.  5. 
37  £d.  3,  St.  '1,  c.  1,  papal  provision,  391.  a. 

n.  3. 1. 
••    -    -    St.  3,  c.  9,  debtors,  191.  a.  note,  sect. 

VI.  9. 
31  £d.  3,  St  1,  c.  1 1,  executors ;  account,  90.  b. 

n.  4. 
34  Ed.  3,  c.  16,  Stat,  of  non-claim  ;  fines  of  land, 

I2i.a.n.  1.    363.  a.  n.  (fi). 

37  £d.  3,  c.  17,  replication ;  villein,  133.  b.  n.  3. 

38  Ed.  3,  St.  3,  c.  1, 3, 3, 4,  papal  provision,  ibid. 
40  Ed.  3,  (Irish  stat.)  against  the  Brehon  law, 

141.  a.  n.  5. 
45  Ed.  3,  c.  3,  tithes  ot  tyUa  cttdua,   115.  a. 

u.  15. 
1  Rich.  3,  c.  9,  assize,  cntvi^vif,  191.  a.  note, 

sect  VI.  11. 
3  Kich.  3,  c.  3,  aliens ;  pramunire,  391 .  a.  n.  3.  I. 
5  Rich.  3,  St  1,  c.  7,  forcible  entry,   357.  a. 

n.  1. 
7    Rich.   3,  e.    13,   papal   provision,    391.  a. 

n.  3.  L 
13  Rich.   3,   c.    15>  papal   provision,   391.  a. 

n.  3. 1. 
13  Rich.  3,  St.  i,c.  1,  advowson;  king,  119.  a. 

n.  1. 

-  -    -    -    St.  3,  c.  3,  papal  provision,  391.  a. 

n.  3. 1. 

-  -    -    -    St  3,  c.  3,  papal  provision ;  pramu^ 

wire,  391.  a.  n.  a.  I. 

15  Rich.  2,c.  3,  forcible  entry,  357.  a.  n.  1. 

16  Rich.  3,c.  5,  the  statute  ofprffmuntre,  391.  a. 

n.  3. 1. 
1  Hen.  4,  c    14,    appeals;  court  of  chivalry, 
74.  b.  n.  1. 

3  Hen.    4,  c.   3,  papal  provision;    jn-tanunirc, 

391.  a.n.  3. 1. 

-  *    -    -    c.  5.  merchants,  139.  b.  n.  6. 

4  Hen.  4,  c.  8,  disseisor  with  fi^e ;  forcible  en- 

try, 180.  b.  n.  4.    357.  a.  n.  1. 

-  -    -    c.  33,  advowson,  king,  119.  a.  n.  1. 
9  Hen.  5,  c.  5,  dispensation,  130.  a.  n.  3. 

8  Hen.  6,  c.  9,  forcible  entry,  357.  a.  n.  1. 

-  *    -    c.  39,  whether  a  statute;  referred  to 

by  33  H.  8.  c.  10.     159.  b.  n.  i . 
33  Hen.  6,  c.  8,  sheriff,  non  obstante,  130.  a.  n.  3. 
1  Rich.  3,  c.  1,  ixstui  que  use,  50.  a.  n.  1 . 

-  -    -    c.  7.  fines  of  land,  131.  a.  n.  I. 

A  Hen.  7,  c.  17,  wardship ;  restu t  fue  tisf ,  88.  b. 

n.  11. 
-    -    -    c.  34,  fines  of  land ;  entry ;  actions ; 

claim;  remitter,  131.  a.n.  1.191.8. 

note,  sect  VI.  8.     333.  b.  n.  1. 

353.  b.  n.  1.    390.  b.  n.  1.  V.  3. 

330.  b.  n.  1.    353.  b.  n.  1 .   373.  b. 

n.  1. 
10  Hen.   7,  c  33,  (Irish   stat)  Poyning's  law, 

141.  b.  n.  3. 
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Statutes  citedf 
1 1  Hen.  7,  c.  30,  entails  of  the  gift  of  a  iiusband  ^ 

discontinuance,  390.  b.  n.  1.  V.  g' 

335.  a.  n.  1 .  warranties,  373.  b.  n.  3. 
31  Hen.  8,  c.  4,  sale ;  executors,  3^.  a.  n.  1. 

390. b.  n.  i.IX. 
•    -    -    -  c.  5,  adminbtration ;  baron  and  feme, 

35]. a* n.  i.I. 

-  -    -    *  c.   15,  fictitious  recoveries;  lessees, 

390.  b.  n.  1 .  XV.     335.  a.  n.  I . 

3d  Hen.  8,  c  10,  refers  (o  8  H.  6,  c.  39,  as  a  sta- 
tute, 159.  b.n.  1. 

33  Hen.  8,  c.  6,  debtors,  191.  a.  note,  seel.  VI.  9. 

-  -    -    -  c.  10,  superstitious  uses,  113.  b.  n.  3. 

-  -    -    -  c.  14,  forcible  entry,  357.  a.  n.  1. 

-  -    -    -  c  15,  costs,  161.  a.  11.  4.  II. 

35  Hen.  8,  c.  so,  sect  7,  election  of  bishops ;  pr«r- 

munire,  95.  a.  n.  4.     134.  a.  n.4. 

36  Hen.  8,  c.  1 3,  treason,  74.  b.  11.  - 1 . 

-  -    -    -  c.  14,  suffragan  bishops,  94.  a.  n.  3. 

37  Hen.  8,  c  10,  of  uses,  19.  b.  n.  3.    3o.  a.  n.  5. 

39.  a.  n.  6.  48.  a.  u.  3.  50.  a. 
n.  1.     111.  b.  n.  1.     117.  a.n.  3. 

133.  a.  n.  8.  191.  a.  note,  sect 
VI.  1 1 .  307.  a.  n.  3.  373.  b.  n.  1 . 
390.  b.  n.  1.  n.  IV.  V.  5.  xiir. 
298.  a.  n.  3.  309.  a.  n.  1.  330.  a. 
n.  1.  338.  b.  n.  3.  34^.  b.  n.  1. 
347.  b.  n.  1.  349.  b.  n.  1.  353.  b. 
IK  1.    367.  a.  n.  1.     384.  a.  n.  1. 

.  -  -  •  c.  16,  iurollment  of  bargains  and  sales, 
147.  b.  n.  4.  48.  a.  n .  3.  339.  a. 
n.  3. 

31  Hen.  8,  c  1,  partition,  jointeoants,  tenants  in 
oonmon,  187.  a.  n.  3. 

-  -    -    -  c.  1, sect. 3, partition; aid,  174. a. n.4. 
...    .  c. 3, gavelkind,  140.  b.n. 3. 

-  -    -    -  c.  9,  (repealed)  the  new  bishoprics, 

1 34.  a.  n.  3.  &  5. 

.    .    -    •  c.  10,  sect.  3,  precedency  of  bishops, 

94.  a.  n.  5. 
33  Hen.  8,  c.  1,  of  wills,  80,  a.  n.  5.    111.  b. 

n.  1.4.  371.  b.n.  1.  VIIL  1.  309.8. 

n.  1.    343.  b.  n.  1. 

•  .    .    .  c.  3.  stat  of  limitation,  83.  a.  n.  3. 

93.  a.  n.  3.     115.  a,  n.  3.  4, 5. 

-  -    -     -  c.  ]6,  sect.  13,  aliens,  3.  b.  n.  7. 

-  .    -    -  c.  37,  discontinuance ;  remitter ;  baron 

and  feme,  347.  b.  n.  1 . 

-  .    -    -  c.  37,  entails ;  leases,  390.  b.  n.  i. 

V.  3-    333-  ••  n*  «• 

-  -    -    -  c.  38,  leases,  38.  b.  n.  1.   339.  a.  n.  3. 
.    -    .     .  c.  31,  (repealed)  common  recoveries 

by  tenant  for  life,  378.  b.  n.  1. 
335.  a.  n.  1 . 

•  -    -    -  c.  33,  partition ;  jointenants  and  to* 

nants  in  common,  187.  a.  n.  3. 

-  -    -    -  c.  34,  condition ;  assignee  of  a  rever- 

sion, 315.  b.  n.  1. 

•  -    •    -  c. 36,finesofland, i3i.a.n.  1.  191.8. 

note,  sect  VI.  8.    333.  b.  n.  1. 
373.  b.  n.  1. 

•  -    -    -  c.  37,  executors ;  rents;  146.  b.  n.  i . 

-  -    -    -  c.  37,  rent  charge  pur  auier  vie ;  exe- 

cutors, 163.  a.  .n.  4.     1 63.  b.  n.  1 . 

-  -    •    -  c.  38,  nuirriege;  levitical   degrees, 

335.  a.  n.  I . 
33  Hen.  8,  c.  33,  treason,  74.  b.  n.  1.     . 

-  -    -    '  c.  39,  court  of  augmentation ;  English 

bill ;  tithes,  159.  a.  n.  4. 
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33  Hen*  8,  c.  39,  entaUt ;  debtors  to  the  crown, 

191.  a.  note»  sect.  VI.  8, 9.  909.  a. 
n.  1. 
.  34  HcD.  8,  c.  5,  of  wills ;  30.  a.  n.  5.  88.  b. 
n.  11.  111.  b.  D.  4,  5.  371.  b. 
n.  1.  VIIL  1.  309.  a.  n.  1.  348.  b. 
n.  1. 

-  -    -    -  c.  so,  entail ;  king,  373.  b.  n.  3,  3. 

373.  a.  n.  3. 

-  -    -    -  c.  36,  Wales,  385.  a.  n.  1. 

34  &  3(  Heo.  8,  c.  5,  8.  1 1,  of  wills,  174.  a.  n.  3. 

-  -    -    -  c.  36,  s.  74,  jury  in  Wales,  135.  a. 

n.  3, 
.    -    -    -  c.  36, 8. 9 1  &  1 38,  gavelkind  in  Wales, 
175.  b.  n.  3. 

35  Hen.  8,  c.  3,  treason,  74.  b.  n.  i . 

-  -    -    -  c.  3,  King's  style,  7.  b.  n.  4. 

.     .    .    .  c.  6,  jurors  in  corporate  towns,  373.  a. 

n.  1. 
37  Hen.  8,  c.  13,  tithes  in  London,  159.  a.  n.  4. 
.    .     .    .  c.  80,   s.  3,  3,  4,  tenure  in  capite, 

108.  a.  n.  3. 
I  Ed.  6,    c.  3,   bishopricks;    dower;    treason, 

41.  a.  n.  4,  5.  134.  a.  n.  3, 4,  &  5. 

-  -    -    c.  4,  8.    1,  3,-  3,    tenure    m    capUe, 

108.  a.  n.  3. 

-  -    -    c.  IS,  bigamy,  80.  b.  n.  1. 

o  &  3  £d.  6,  c.  8,  offiHoe.  found  ;  heir ;  age ;  in- 
terpleader, 343.  a.  n.  3. 
5  &  6  Ed.  6,  c.  11,  dower ;  treason,  41.  a.  n.  4. 

-  -    -    c  14,  against  engrossing  corn,  136*  a. 

n.  1. 

-  -    -    c  16,  against  the  sale  of  offices,  I30.  a. 

n.  3. 
1  Ma.  Stat.  3,  c.  3,  as  to  1  £d.  6,  c.  3.     134.  a. 
n.  5. 

-  -    stal.  3,  c.  5,  of  limitation,  115.  a.  n.  6. 

1  &  3  P.  &  M.  c  8,  as  to  1  £d.  C,  c.  3,  134.  a. 
n.  5. 

4  &  5  P.  &  M.  c.  8,  guardianship,  88.  b.  n.  13. 

93-  b.  n.  3. 
1  £lb.  c.  1,  as  to  1  £d.  6,  c.  3,  i3o.  a.  n.  3; 
oath  of  supremacy,  134.  a.  n.  5. 

-  -    -  c.  1,  oath  of  supremacy,  391.  a.  n.  3.  II.  3. 

-  -    -  c.  3,  See  of  Rome,  391.  a.  n.  8.  II.  1. 

9  Eliz.  (Irish  act)  c.  4,  s.  1,  bishops  of  Ireland, 
95.  a.  n.  4.     134.  a.  n.  5. 

5  Kliz..c.  1,  oath  of  supremacy ,  I80.  a.  n.  3. 
B  Elix.  c.  9,  costs,  16].  a.  n.  4.  s.  3. 
]3£lia.c4,  debtors  to  the  crown,  191.  a.  note, 

beet.  yi«  9.    309.  a.  n.  1.  III. 

-  -    -  c.  5,  fraud,  3.  b.  n.  9.   390.b.  n.  i.XIII. 

-  •    -  c.  7,   bargain    and    sale ;    bankruptcy, 

339.  a.  n.  3. 

-  •    -  c  10,   fraud)     ecclesiastical    persons; 

alienation,  373.  a.  n.  3. 

-  -    ^  c.  10,  leases   of   tenements   in  cities, 

45.  a.  n.  3. 
14  Elix.  c.  8,  common  recoveries  byor  with  the 
voucher  of   tenant  for  life,  &c. 
378.  b.  n.  1.    335.  a.  n.  1. 

-  -    •  c  11,   leases  of   tenements   in   cities, 

45.  a.  n.  3. 
]8  Eliz.  c.  11,  leases,  45.  a.  n.  3. 
33  £iia.  c  I,  See  of  Rome,  391.  a.  n.  3.  IL 
87  EUx.  c.  3,  See  of  Rome,  ibid.  u.  3.  II.  1 . 
«-     -    -  c  3,  debtors  to  the  crown,  i9i.a.'Oote, 

sect.  VI.  9.    309.  a.  n.  1.  III. 


ST 


Statutes  cited, 
37  EHi.  Ci  4,  fraud,  890.  b.  n.  1.  XIII. 
•    -    -  c.  6,  demurrer,  73.  a.  n.  3. 
.    -    -  c.  9,  fines  and  recoveries ;  exemplifica- 
tion, 335.  b.  n.  3. 
39  Elic.  c.  6,  see  of  Rome,  391.  a.  n.  3.  IL  l. 
31  Elis.  €.11,  forcible  entr^,  357.  a.  n.  1. 
35  Eliz.  c.  1,  and  3.  13,  abjuration  of  the  realms 
98.  b.  n.  8. 

-  -    -  c.  8,  see  of  Rome,  391.  a.  n.  3.  II.  1,8. 
39  Eliz.  c.  7,  (expired),  debtors   to   the  crown» 

191.  a.  note,  sect  VI.  9.    S09.  a. 
n.  1.  III. 
43  Eliz.  c.  3,  8. 1 3,  distress  fur  poor's  rate,  47.  a. 
n.  ]8. 

-  •    -  c.  4,   entails ;    charitable     institutions, 

191.  a.  note,  sect  VI.  8. 
1  Jam.  1,  c.  4,  see  of  Rome,  391.  a.  n.  3.  IL  1. 

-  -    -    -  c.  1 1,  polygamy,  80.  b.  n.  1. 

-  -    -    -  c  35,  election  of  bishops,  134.8.  n.  5. 

3  Jam.  1 ,  c.  4,  oath  of  uUegianoe  and  obedience, 

391.  a.  n.  3.  II.  3. 

-  -    -    -  c.  4i  5,  see  of  Rome,  391.  a.n.3.  IL  i. 

-  -    -    -  c.  5,  recusancy ;  offices ;  advowsons, 

6cc.  130.  a.  n.  4.  391.  a.  n.  3.  II.  7. 

4  Jam.  1,  c>  3,  costs,  161.  a.  n.  4.  II. 

7  Jam.  1,  c.  6,  see  of  Rome,  391.  a.  n.  8.  II.  1. 
31  Jam.  1,  c  3,  limitation  of  king's  title,  119.  a* 
n.  1. 

-  -    -    *  c.  13,  time ;  aid  after  verdict,  I3i.  a. 

n.  3. 
•    -    -    -  c.  15,  forcible  entry  ;  lessees;  copy- 
hold, 357.  a.  n.  1.    357.  b.  n.  i. 

-  -    -    -  c.  16,  Stat,  of  limitations,  1 15.  a.  n.  8. 

115.  a.  n.  7.    a&o.  a.  n.  1. 

-  -    •    *  c.  17,  interest ;  usury,  4.  a.  n.  1. 

-  -    •    -  c.  19,  entails ;  bankrupts ;  aeditors  of 

traders,  191.  a.  note,  sect.  VI.  8. 
.    •    .    .  c.  38,  military  provision,  71.  a.  n.  1. 

-  -    -    •  c  a8,  8.  7.   privilege  of  sanctuary, 

93.  b.  n.  3. 
3  Car.  1,  c.  8,  see  of  Rome,  391.8.  n.  3.  II.  1. 
16  Car.  1,  C..30,  prerogative;  fines,  6g.  a.  lu  7. 
13  Car.  3,  c.  13,  interest;  usury,  4.  a.  n.  i. 

-  -    -    •c«84,  tenures;  guardian;  aids, 39. b. 

n.  3.  43.  a.  n.  3.  43.  b.  n.  3.  .67.  b. 

n.  1.  68.b.n.5.  71.8.  n.i.  74.  b. 

n.  1.  76.8.  n.  1.  85.8.0. 1.  88.  b. 

0.13.15,16.91.8.11. 1.  93.b.n.3. 

108.  a.  n.  1,  3.  5.     108.  b.  n.  1. 

ili.b. n.  1.   169. a.n.3.  sect 5, 6. 

191.  a.  note,  sect  VI.  4.    37  (.  b. 

n.  i.VIILi. 
13  Car.  3,  c  34, 8. 1,  3,  homage  ancestrel,  105.8. 

o.  I. 
.    .    .    .  c.  34,  s.  5,  rents  ;  relief,  163.  b.  n.  6. 
...    .0.34,8.7,  copyhold  tenure;  firankal- 

rooigne;  loo.b.  n.  1.   I4i.b.n.  4. 
13  Car.  3,  St.  1,  c.  5,  petitions  to  the  king,  or 

parliament,  357.  a.  n.  3. 

-  -    -    -St.  3,  c.  I,  corporation  act,  391.  a. 

n.  3.  II.  4.  VI.  4. 6. 

-  -    •    -  St.  3,  c  3,  costs,  161.  a.  n.  4.  n. 

13  &  14  Car.  3,  c.  4,  act  of  uniformity,  391.  a. 

n.  3.  IV.  1. 
16  Car.  3,  c.  1,  parliament,  ilea.  n.  6. 

16  &  17  Car.  3,  c  8,  wtne;  amercements,  135.  a. 

11.3.     137.  a.  n.  1. 

1 7  C-ar.  3,  e.  6,  s.  3,  damages,.  33.  a.  n.  6. 
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M  Car.  9,  c.  1,  eonvcMidet,  47. «.  d.  it. 

99  &  33  Car.  fl,  c.  1,  (tlw  Coventiy  «ct)«  naim- 

Ing,  197.  a.  n.  9. 
.....    c  lo,  ftat  of  dbtribation,  176.8. 

n.  5-    351*  a.  n.  I. 
.    .    •   «    .    c.  10, 8.5vadv«Betncnt;  double 

pordoDs,  176.  b.  n.  10. 
95  Car.  9,  c  9,  test  act;  sec  of  Rome,  196.  a. 

».  3*  4'  33d-  ^  n-  !•  391*  a.  n.  9. 
U.  1.  5.  III.  3.  IV.  4. 6. 
99Car.  9,  c.3»  fieands  and  perjuries;  wills; 
estates  pur  outer  tie,  41.  b.  n.  4. 
48.8.11.1.3.  50.8.0.9.  111.  a. 
n.  3.  11 1.  b.  D.  1.  3  &  4.  169.  a. 
n.  4.  990.  b.  n.  1.  Xin.  998.  a. 
n.  1. 

•  -    «    -c.3»s.3>  leases ;  surrender,  338.  a. 

n.  1. 

-  .    -    -  €•  3,  s.  8,  trusts  of  lands,   990.  b. 

n.  1.  X. 

-  •    -    -  c.  3,  $  19,    oocu^cy ;    estates  jnar 

atotr  vie,  41.  b.  n.  5.    998.  a.  n.  i. 

-  •    -    -  c.  3,  8.  95,  administratkm ;  baron  and 

fenie,  351.8.  n.  1. 
30  Car.  9,  St  9,  c  I,  recusancy ;  declaration  to 
be  made  by  members  ofparUameut, 
391.  a.  n.  9.  II.  6,  7.  III.  3.  IV.  1. 

I  W.  &  Ma.  sess.  1,  c.  8,   oaths  of  aUegiance 

and  supremacy,  391.  a.  n.  9.  II.  3. 

ni.  3. 

•  •    -   -     -p  sess.  1,  c  9,  recusancy,   391.  a. 

n.  9.  in.  3. 

•  -    -    •    -  sess.  i,G.  18,  toleration  act,  391.  a. 

n.9.  n.9.  IV.  1. 
-----  sess.  1,  c.  96,  jrecHsancy ;  advow- 

M»is,  &c  391.  a.  n.  9.  IL  7. 
-*-•-•  sess.  9,  c.  9,  art.  5,  bill  of  rights ; 

right  to  petitioa  the  king,  957.  a. 

n.  3. 
^    -    •    -    -  sess.  9,  c.  9,  s.  19  &  13,  bill  of 

rights,  190.  a.  n.'4. 

9  W.  &  Ma.  Stat.  1,  c  5,  dutress  for  rent,  47.  a. 

A.  16.  47.  b.  n.  7.   169.  b.  n.  6.  IIL 

3  W.  fit  Ma.  c  14,  liaud,  990.  b.  n.  1.  XIII. 

4  W.  h  Ma.  c  9,  will ;  custom  of  the  province 

of  York,  176.  b.  n.  5. 
4  &  5  W.  Ic  Ma.  c  16,  mortg8ges,  905.  a.  n.  1. 

3««y.    . 

•  ••>    -    -    ••  c  94,  jurors,  979.  a.  n.  1. 

0  W.  &  Ma.  e.  9,  txfennial  parliaments,  110.  a. 
n.  6. 

7  &  8  W.  3,  c.  6,  tithes  under  46s.  159.  a.  n.  4. 

-  -    ->    -     c.  97,  oath  of  supremacy  ;  elections; 

see  of  Rome;  391.  a.  n.  9.  IT.  1. 
IV.  1. 
...     .     c.  34,  qoakers;  tithes  under  10  2. 
159.  a.  n.  4. 

-  -    -     -     c. 37, mortmain;  license, 99.8.0.1. 

-  -    -     •     o.38,wiIl;  custom  of  Wales,  176.  b. 

B.  5- 

8  &  9  W.  8,  c.  1 1,  costs,  161.  a.  n.  4.  II. 

-  -    -    -     c.  31 ,  writ  of  partition,  1 69.  a.  n.  9. 1. 

10  &  1 J  W.  3,  c.  1 6,  posthumous  child ;  remainder; 

mesne  profits,  1 1 .  b.  n.  4.  55.  b.  n.  8. 

I I  &  19  W.  3,  e.  4,  oaths  of  allegiance  and  sn- 

prenmcy,  occ.  8.  a.  n.  8.    39'*  '* 
n.  9. 1C7.  in.  1,  9,  3. 

-  -    -    -  c  6,  descent  throuf^  aliens,  8.  a.  to.  9. 
19&  13  W.  3,  c.  9,  natoraliiation,  1^9.  a.  n.  1. 
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StaivUi  citedf 
>3  W.  3,  c.  6,  abjontioD  of  the  pfetender ,  dril 
and  mifitaiy  offices,  oath  of  aUe- 
giance, 99.  b.  n.  9.    933.  a.  n.  1. 
1  Ann.  St  1,  c  99,  abjuration  of  pretender, 

99.  b.  n.  9.    933.  a.  n.  1. 
9^3  Ami.  c  4,  registering  of  deeds  in  the  West 
Riding  of  the  county  of  York,  990.  b. 
n.  1.  XIII. 

-  -    -    -  c.  5,  will ;    custom  of  proTinoe  of 

Yorkt  176.  b.  n.  5. 
.    .    .    -  c  6,  s.  17,  apprentices    at    sea; 

wages,  117.8.  n.i. 
4  Ann.  c.  1 6,  demurrer ;  jury ;  attornment,  79.  a. 

n.  3.    1 19.  b.  n.  9.    157.  a.  n.  4. 

309.  a.n.  1. 

-  -    -  c.  16.  s.  4  &  5,  pleadmg  several  matters 

for  defence ;  costs,  303.  a.  n.  1. 

-  -    -  c  i6,s.6&7,oim«;  juries,  ]55.b.n.  9. 

-  -    -  c.  16, s.  19, bond;  pleading, 919. b.n.i. 

-  •    -  c.  16,  s.   16,  fines   of  luid  ;    adioo, 

959.  b.  n.  1. 

-  -    -  c.  16,  s.  91,  warranties,  373.  b.  n.  i. 

-  -    -  c  16,  s.  97,  account;  exeaitors  of  a 

guardian,   bailiff,  &c.  90.  b.  n.  5. 
179.8.0.8.     i99.b.  n.1. 
4  &  5  Ano.  {or  4  Ann.)  c.  16,  vemrtfaciat; 
Mine;  costs,  195.  a.  n.  9.    161.  a. 
n.  4.  II. 

-  -    -    -  (or  4^  Ann.)  c   16,   hundredors, 

979.  a.' n.  1. 

-  -    -    -  (or  4  Ann.)  c.  16,  statute  of  limitar 

tions ;  entry ;  fine  of  land,  950.  a. 

n.  1. 
....  (or  4  Ann.),  c.  16,  warranties,  994.  a. 

n.  1.  373.  b.n.  9. 
.    .    .    .  (or  4  Ann.),   c.    16,   attornment, 

915.  a.  n.  9. 

6  Ann.  c  18,  s.  1 ,  holding  over,  57.  b.  n.  9. 

-  -   -  c.  91,  deaneries,  95.  a.  n.  4. 

-  -  -  c.  31,  fire  accidental,  53.8.  n.  7,    53.  b. 

n.  5*    57*  a.  n.  1. 

-  -  -  e.  35,  registering  of  deeds  in  the  East 

Riding  of  the  county  of  York,  &c. 
990.  b.n.  i.XIIL 

7  Ann.  c.  5,  persons  beyond  sea;  aliens;  trea- 

son; natural-bom  subjects,  8.  a.n.  1. 
199.  a.  n.  9. 

-  -    -  c  18,  advowson,344.  b.  n.  1. 

-  -    -  c.  18,  limitation,  115.  a..n.  6. 

-  -    -  c.  18, remitter ;  advowson, 349. b.n. 9. 

-  -    '  c.  1 8,  pareeners ;  advowson,  1 66.  b.  n.  9. 

943.8.  n.  1. 

-  -    -  c.  19>  infants  seised  in  trust  or  by  way 

of  UMNTtgage,  171.  b.  n.  5.  905.  a. 
n.  1.  3dl|y.  947.  a.  n.  9.  971.  b. 
n.  1.  VII9.    990.  b.  n.  1.  VII. 

-  -    -  c.  90,  registering  of  deeds  in  Middle* 

sex,  990.  b.  n.  1.  XIIL 

8  Ann.  c  14,  rent ;  distress,  47.  a.  n.  4.  47.  b. 

n.  6,  7.    169.  b.  n.  6.  II. 

-  -    -  c.  14,  action  of  debt,  169.  b.  n.  6.  I. 

IIL 

-  -    -  c.  14,  sect.  1 , distress;  execution,  169. b. 

n.e.IV. 
10  Ann.  c  18,   bargain   and   sale;    evidence, 

995.  b.  n.  9. 
19  Ana.  St.  9,  c  14,  recusancy;  advowsons,  &c. 

991.8.  n.  9.  II.  7. 
-    -    -  St.  2,  c.  16,  interest ;  usury,  4.  a.  n.  1. 
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SMMiacdedf 

iKkp.  1. 9t.  4»  c.  4,  s. «,  luitiimiisHdoiit  ift^  •• 

D.  1. 

-  -    •    ft  a,  c  5,  TiotB,  357.  A.  n.  $. 

*    -    -    St.  a,  c.  i3,«ee  «f  Rome,  991.  a.  n.  fl. 

n.  1. 

-  •    -    stmt   3»  €•   13,  oath  of  snpienuicy, 

891.  a.  u.  4.  II.  3.  in.  3. 
.    .    .    c.  13»  •bjontion  of  pretendef,  and 
oath   of  aUemnoe,  Qd.  b.  o.  3. 
391.  a.  n.  3. 11.  3. 

-  -    -    c.  3B,  septennial  pariiaments,  110.  a. 

n.6. 

-  •    -    sess.  3,  c.  55,  recQsaiiey ;  nffi^titdaanp 

391.  a.  n.  «•  IL  7. 
3  Geo.  1,  c.  18.  recnsancj ;  parcbascs ;   regis- 
tmtion;   inroiment,  391.  a.  n.  3. 
IL  7.  III.  1. 

5  Geo.  1,  c.  6,   corporations,  391.   a.  n.  3. 

IV.  3. 

6  Geo.  1,0.  5,  Ireland ;  appellant  jurisdiction, 

141.  b.  n.  3. 
8  Geo.  1,  c  17,  Victory  in  Portugal,  391*  a.  n.3. 

IV.  5. 
g  Geo.  1,  c.  7,  chuitfawardens,  3.  a.  n.  4. 
1 1  Geo.  1,  c.  18,  will  -f  custom  of  London,  176.  b. 
n.  5*  9. 

3  Geo.  3,  c.  35,  s.  8,  pannel  to  writ  of  nentre 

facioi,  155.  a.  n.  3. 

-  -    -    c  35,  s.  9,  juries  in  Wales,  155.  a«  n.  3. 

4  Geo,  3,  c  3 1 1  persons  bom  bejond  sea;  aliens ; 

treason,  8.  a.  n.  1.    139.  a.  n.  3. 

-  -    -    c  38,  landlord  and  tenant ;  rent  seek ; 

distress ;  holding  over ;  double  rent ; 
ejectment ;  injunction,  47.  b.  n.  7. 
57.  b.  n.  3.  i43.a«  n.  3.  i<fo.  b. 
n.  6.  III. 
.  -  -  c  38,  s.  1,  holding  over ;  doulile  rent ; 
entry ;  notice,  370.  b.  n.  t . 

-  -    -    c.  38,  s.  3  &  4,  ejectment ;   landlord 

and  tenant,  303.  a.  n.  3. 
6  Geo.  3,   €•  6,  recusancy ;   inrolment :   pur- 
chases,  391.  a.  n.  3.  III.  1. 

8  Geo.  3,  c  6f  registering  of  deeds,  390.  b.  n«  i, 

XIII. 

9  Geo.  3,  c  3,  s.  6,  (Irish  stat.)  lease ;  evidence, 

371.  b.  n.  1.  VI.  3. 

-  -    -    c.  36,  civil  and  mititary  offices,  391,  a« 

n.  3,  IV.  4. 
11  Geo.  3,  c.  17,  recnsancy;   advowtons,  lie. 
391.  a.  n.3.  n.  7. 

-  -    -    c.  19,  ^o^tered  by  57  Geo.  3,  c.  6^0 

justices  of  peace ;  action  on  case ; 
distress ',  holding  over ;  double  rent ; 
landlord  and  tenant ;  attornment, 
47.  b.  n.  1.  7.  143.  a.  n.3.  57.  b. 
n.3.  143.  a.  n.3.  163. b.n.6.]. 
III.  309.  a«n.  1. 
.  .  .  c.  19,  s.  10,  sale  of  distress,  47.  b. 
n.  4. 

14  Geo.  3,  c.  30,  occupancy ;  estates jmr  oiUer  vie, 

41.  b.  n.  4.    398.  a.  n.  1. 

-  -    •    c.  30,  s.  9,  41.  b.  n.  5. 

15  Geo.  3,  c  30,  marriage  of  lunatics,  8o.  a. 

n.  1. 
18  Geo.  3,  c  18.  s.  4,  challengo ;  panel ;  knight, 

156.  a.  n.  3. 
34  Geo.  8,  c.  18,  Dime;  actions  on  penal  statutes, 

135.  a.  n«  3.    157.  a.  n.  4. 
•<     -     -    c  48,  Michiflmas  tern,  135.  a,  b.  3. 


SktMadUd, 

35  Geo.  3, c  39, aliens;  descent, 8. a* n. 3. 

36  Geo.  3,  c  33,  marriage,  79.  h.  n.  1, 3,  &  4. 

•     -     -    c.  33,  s.  11,  marriage;  inihut;  gnai^ 

<Uan,  88.  b.  n.  i6. 
31  Geo.  3,  c  10,  .8.  10,  appMntiDei  at  sea$ 

wvges,  ii7.a.tt«  i* 

-  •     -    c  14,  customary  freehokl,  (19.  k  n.  i. 
1  Geo.  3,  e.  3,   (Irish  stat.)  teate ;  evMenooy 

97i.b«n*i.VI.«« 

5  Geo.  3,  c.  17,  lease  of  tithes ;  action  of  deb^ 

44.  b.  n.  3.    163.  b.  n.6.  L 

6  Geo.  3,  c.  53,   abjuration   of  pvetendar,  or 
/  oath   of  abjuratbn,  93.  b.  n.  «• 

391.  a.  n.  3.  IL  3« 
9  Geo.  3,  c.  16,  limitation  of  king's  tide,  119.  a* 

n.  1. 
13  Geo.  3,  c.  1 1,  marriages  of  the  royal  haSlj, 
133.  b.  n.  1. 

13  Geo.  3,  c.  1 4,  aliens,  3.  b.  n.  a. 

-  -     -    c  31,    persons   bom   beyond   sea; 

aliens ;  treason,  139.  a.  n.  3. 

14  Geo.  3,  c.  79,  interest ;  usury,  4.  a.  n.  i. 

17  &  18  Geo.  3,  c.  49,  s.  1,  (Irish  stat.)  gavelkind 

in  Ireland,  176.  a.  n.  1. 

18  Geo.  3,  c.  60,  Boman  catholics,  391.  a.  n.  3« 

III.  3,  3. 

33  Geo.  3,  c.  53,  Ireland ;  parliament  of  Great 

Britain,  141.6.  n.3. 
33  Geo.  3,  c.  38,  parliament  and  courts  of  Ir^ 

land,  141. b.  n.3. 

35  Geo.  3,  c  35,  debtors  to  the  crown,  191.  «• 

note,  sect  VL  9.    floo.  a.  n.  i,  IV. 

36  Geo.  3,  c.  107,   militia  act,   (JtqMakd   hy 

43  Geo.  3,  c  90^  which  prttcribti  a 
new  oath),  391.  a.  n.  3.  IV.  3. 
31  Geo.  3,  c.  33,  Roman  cathoUcn.  391*  a.  n.  3. 

IV.  4.  6. 

39  &  40  Geo.  3,  c  67,  act  of  union,  141.  b.  n.  t. 
under  n.  3. 

-  -    -    -  c  98,  accumulation,  390.  b«  n.  i. 

XVII. 
43  Geo.  3,  c  90.    See  36  Geo.  3,  c.  107,  on* 

derthe  head  Stahaa  cited  of  tfaia 

Index. 
43  Geo.  3,  c.  30,  Roman  catholics,  391.  a.  b«  t* 

nL3. 
66  Geo. 3, c  184, sch. part  1,  stamp i«t«3|0. a. 

n.  1. 

-  -     -    c.  193,  devise  of  copyholdt    ill*  b* 

n.*.  under  n.  i. 
57  Geo.  3,  c  63«    See  1 1  Geo.  3,  c.  19,  ondcr 

the    head  9iattitet   cited  d  tMa 

Index. 
•     .     -    -  93,  commissions  in  the  army  and 

n»vy,  391.  a.  n.  3.  UL  4. 

Stetoards, 
Of  manors,  who  may  be,  and  bow  created,  68*a* 

n.  6.    3.  b.  n.  4.    61.  b.  n;  1. 
Whether  stewards  bv  parol  can  take  fnnendera 
of  copyhold,  out  of  court,  59.  a.  n.  6. 

Slerlingf  307.  b.n.  1. 

Strtrngers^ 
To  a  deed  may  take  by  way  of  remmnder,  t0.  b. 

n.4« 
To  a  fine  are  banned  nnleis  they  cfadm  wHUn  tm 

ycara,  isi.  a.  a.  3* 
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Stray^ 
AxA  wcejf  mvy  ht  appurtenant  to  a  leet,  lai.b. 
n.  7. 

&ihirifisudation. 
Of  a  subject,  with  respect  to  tenures  of  the  king 

vide  hmiore,  108.  a.  n.  3. 
Was  resorted   to,   as  an  artifice,  to  elude  the 

feudal  restraint  upon  alienation,  191.  a.  note, 

sect.  VI.  6.  II. 
Its  effect  on  warranty,  365.  a.  n.  1. 

Subjects, 

A  person  ix>m  beyond  seat  whose  father,  or 
paternal  grandfather,  was  a  natural -bom  sub- 
ject, and  not  a  traitor,  nor  in  the  service  of  an 
enemy,  is  also  a  natural  bom  subject,  8.  a.  n.  1. 
\%g.  a.  n.  3. 

Katural-born,  may  derive  a  title  by  descent 
through  aliens,  except  in  certain  cases,  8.  a.  n.  9. 

Hiough  bom  inparWnu  transmarinit,  is8.  b.  n.  a. 

Their  right  to  petition  the  king,  and  parliament, 
357.  a.  n.  3. 

Stibpcena^ 

1  ne  writ  of  iuhpana  was  adopted  by  the  court  of 
chancery  from  the  common  law  courts,  191.  a. 
note,  sect.  VI.  11.    37 1 .  b.  n.  1 .  II. 

This  introduced  a  new  judicial  power  into  the 
jnrispmdence  of  England,  390.  b.  n.  1. 1. 3. 

A  confidence  or  trust  cannot  be  enforced  at  com- 
mon law ;  and  the  only  remedy  is  by  wubpeata 
in  chancery,  390.  b.  n.  1.  III. 

Substihitionf 
By  the  Roman  law. 
The  vulgar,  the  pnpillar,  and  the  quad  pupillar, 

191.  a.  note,  sect.  VL  5. 
Sttocessiye  fidei  commissary,  ibid.  sect.  VI.  7. 
By  th«  law  of  France,  ibid.  sect.  Vf.  7. 

Succession, 

Wardship  in  chivalry  was  a  subject  of  succession, 
but  guardianship  in  socage  is  not,  88.  b.  n.  13. 

As  to  sole  corporations,  and  improper  socage- 
reliefe.  93.  a.  u.  3. 

By  the  anJ  law,  how  it  differs  from  succession 
by  the  feudal  law,  191.  a.  note,  sect.  VI.  4. 

Successors, 

When  the  word  is  necessary  for  passing  a  fee 
ample,  in  case  of  a  gift  to  a  corporation, 
94*  b.  u.  4. 

Si^trance, 

Tenant  at,  who  is,  57.  b.  n.  5.    370.  b.  n.  1. 

Suffragan  Bishops, 
Are  distingubhed  into  bishops  of  dioceses,  and 
bishops  of  an  inferior  order.    It  is  not  usual 
to  appoint  the  latter,  94.  a.  u.  3. 

SuUs, 

Actual,  131.  a.  n.  1.  * 

Civil,  135.  a.  n.  3. 
Criminal,  ibid. 

False  and  malicious.  See  Actions,  and  131.  b. 
n.  3.     135.  b.n.  1. 

Sumnumiiio  servitU,  171.8.  n.  1. 

Summons, 
The  writ  of,  in  a  common  recovery,  roust  be  re- 

turned,  so  that  judgment  may  be  given  before 

the  voucliee's  death,  135.8.  n.  i. 
And  severance  of  a  surviving  parcener,  1 73.  a.  n.  4. 


I 


T  A 


Sunday, 
Is  not  ^tei  Juridkus  for  some  purposes,  yet  ii  if 
for  other  purpo^es^  135.8.  n.  1. 

Supremacy, 
Oath  of,  1 3  o.  a.  n.  3.    333.  a.  n.  1  •    391 .  a.  n.  3. 

Sureties, 

For  debtors  to  the  crown,  309.  a.  n.  1.  V.  3. 

Surplusage, 
In  pleading,  303.  b.  n.  1. 
Rent  by  surplosatge,  150.  b.  n.  4. 

Surrender^ 
To  one  jointenant,  enures  to  both,  183.8.  n.  a.  f. 
By  deed,  by  aa  infant,  whether  void,  or  voidable, 

51.  b.  n.  1. 
Of  copyhold,  and  common  recovery  by  plaint  or 

better  assurance — only  one  fine  is  due,  303.  b. 

n.  1. 
How  a  surrender  differs  from  a  release,  337.  b.  n.  1 . 
To  give  it  legal  effect,  must  be  made  to  the  imme- 
diate reversioner  or  remainder-man, 337.  b.'  n.  3. 
Whether  a  deed  void  as  a  surrender  may  operate 

as  «  covenant  to  stand  seised,  337.  b.  n.  3. 
(Except  in  case  of  a  copyhold  or  customary  inte- 
rest) must  be  in  writing,  338.  a.  n.  1. 
Made  by  note  in  writing  whether  it  is  liable  to 

stamp  duty,  338.8.  n.  i. 
In  law,  or  by  implication, may  be  made  of  a  future 

lease,  by  the  lessee's  taking  a  new  lease,  338.  a. 

n.  3. 
Of  terms  of  years,  338.  b.  n.  1. 
See  more   concerning  Surrenders,  i&  b.   n.  3. 

43.  a.  n.  5.    49.  a.  n.  6.     57.  b.  n.  5.    58.  a. 

n.  4.    58.  b.  n.  5.  7.    59.  a.  n.  4.  &    59.  b. 

II.  3,  3,  4,  5,  6.    60.  a.  n.  3, 3.    60.  b.  n.  1. 

61.  a.  n.  3.    63.  a.  n.  1,  3.     ill.  b.  n.  1. 

163.  a.  n.  1.     190.  b.  n.  4.    303.  b.  n.  3. 

318. b.n.  I.  37i.b.  n.  1.VII.3.  '390.b.n.i. 

V.  4. 

Surrnvorship, 

113.  a.  n.  3.  180.  b.  n.  3.  181.  b.  n.  1.  3.  5. 
183.  a.  n.  I,  3.     185.  b.  n.  1.    346.  a.  n.  1. 

Suspense,  or  Suspension^ 
Of  a  seigniory,  13.  a.  n.  4.     148.  b.  n.  s. 
Of  curtesy,  39.  b.  n.  3. 

Of  laws  by  regal  authority  is  condemned,  by  the 
bill  of  rights,  without  any  exception,  130.  a.  n.  4. 
Of  8  rent-servicei  148.  b.  n.  1. 

Suspicion, 

Rescue  from  an  arrest  made  mrhUe  ojfficn,  on  just 
ground  of  suspicion,  is  at  the  party's  peril, 
161.  a.  n.  3. 

Syngrapha,  143.  b.  n.  4. 

System  of  Tenures, 
The  remnant  of  it  cannot  be  duly  comprehended 
without  some  knowledge  of  faoiiiBge,&c.  105.  a. 
n.  1. 


T. 
TaU, 

Whether  donee  in,  may  stand  seised  to  an  use, 

19.  b.n.  3. 
Male  cannot   be  inherited   by  female  claiming 

through  a  male,  1 9.  i<.  n.  4. 
Of  what  it  mdy  be,  20,  a.  n.  5. 
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£statv«  jmr  auter  vie,  terms  for  years,  and  perso- 
oal  cliattels,  cannot  be  entailed  within  the  sta- 
tute de  dmut,*lo.  a.  n.  5. 

Settlements  adaweriag  the  pmposes  of  an  entail 
may  be  made  of  estates  pur  auter  vU,  bj  way  of 
remainder ;  and  of  terms  for  years  and  personal 
chattels  by  ezecatory  devise  or  by  deed  uf  trust, 
ibid. 

Or  Dot,  by  devise,  QO.  b.  n.  a.    91.  a.  n.  i. 

Words  which  before  the  statute  de  dofds  would 
have  passed  only  an  estate  in  frankroarriage, 
and  aifter  the  statute  an  estate  tail  with  a  fee 
expectant,  3i.  a.  n.  1. 

Whether  the  words  heirt  in  the  premises,  and  keirt 
efthe  body  in  the  habendum,  pass  an  estate  tail 
without  any  fee  expectant,  or  an  estate  tail  with 
a  fee  expectant,  91.  a.  n.  3. 

Or  fee,  by  deed,  31.  a.  n.  1.  3.  7.  81.  b.  n.  3. 
37.  a.  n.  1. 

Geueral  or  special,  3i.  a.  n.  4. 

Donee  in,  of  whon  he  shall  hold,  33.  a.  n.  s,  3, 4. 

Female,  whether  allowable  by  law,  35.  a.  n.  1. 

Or  not,  fur  uncertainty  or  remote  possibility,  35.  b. 
D.a.  4. 

What  words  gire  a  separate  estate  tail  to  hat- 
band, what  to  wife,  what  a  joint  estate  to  both, 
and  what  a  contingent  remainder  in  tail  to  the 
issoe,  36.  a.  n.  3.  36.  b.  n.  1,  3.  319.  a.  n.  3,  3. 

Whether  execoted  in  a  tenant  for  life,  where 
there  is  a  possibility  of  a  mesne  estate's  inter- 
poimg,  38.  a.  n.  7. 

Where  nusband  and  wife  are  tenants  in  special 
tail,  and  the  husband  is  attainted,  &c.  and 
dies,  haviiu;  issue  by  his  wife,  she  may  lease 
under  33  H^  8.    38.  b.  n.  1. 

Tenant  in  tail  after  possibility,  &c.  whether  he 
can  suffer  a  recovery,  ibid. 

Where  a  tenant  in  tafl  has'  the  reversion  or  re- 
mainder in  fee  by  descent,  a  recovery  is  pre- 
feiable  to  a  fine,  I3i.  a.  n.  *.  under  n.  1. 

I^rd  Colce  allows  a  present  estate  tail,  in  a  case 
of  double  possibility,  184.  a.  n.  1. 

Power  of  suffering  a  recovery,  and  of  levying  a 
fine,  is  inseparably  inherent  to  an  estate  tail, 
333.  b.  n.  1. 

Sffect  of  wrongful  alienations  by  tenant  in  tail, 

36i9.  b*  ^  >•  300*  ^  u*  ^*  331*  a*  i^  !•  333>  &• 

n.  1.    373.  b.  n.  1. 
Consequences  of  the  introduction  of  entails  by 

the  atatute  de  donis,  390.  b.  n.  1.  V.  3. 
Saron  tenant  in,  of  wife's  lands,  ei  vice  vertA,  bow 

the  tail  may  be  barred,  390.  b.  n.  1.  V.  3. 
Of  rent  and  of  land,  difference  between,  398.  a. 

n.  1. 
£ffect  of  a  feoffment  by  tenant  m  tail,  336.  b. 

n.  I.  IV. 
Effect  of  the  statute  de  domt  upon  fees  simple 

conditional  at  common  law,  337.  a.  n.  3.  T. 
£ffect  of  a  common  recovery  in  barring  limita- 
tions subsequent  or  collateral  to  an  estate  tail^ 

ibid.  n.  3.  11. 1. 
With  the  reversion  in  the  king,  how  affected  by 

divers  statutes,  373.  b.  n.  1. 
With  the  reversion  in  the  king  since  34  H.  8,  c.  30, 

ibid.  n.  3. 
What  shall  be  said  to  be  a  gift  in  tail  by  the  king 

within  34  U.  8,  c.  30,  ibid.  n.  3. 
With  the  reversion  in  the  king   was  barred  at 

oonuDoii  law  by  fine  or  recovery,  yet  the  re- 
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Tail, 

version  remained  in  the  king ;  the  law  in  this 
respect  shice  the  34  H.  8,  c.  30,  ibid.  n.  3. 
With  the  reversion  in  the  king,  as  to  disseisin, 

373.  a.  n.  1. 
With  the  reversion  in  the  king  withm  34  H.  8, 
c.  30,  whether  it  may  be  barred  by  a  disseisin 
and  a  fine,  ibid.  n.  3. 
As  to  implied  warranty,  384.  a.  n.  1. 
vWhat  limitations  will  create  or  not,  376.  b.  n.  1. 
Power  of  donee  in  to  alien  cannot  be  restrained 
by 

Condition,  '^ 

^imitation,  I 

Custom,  >    379.  b.  n.  1. 

Recognizance,     | 

Covenant,  J 

A  condition  against  an  attempt  to  suffer  a  re- 
covery, or  a  conclusion  to  suffer  a  recovery, 
cannot  be  annexed  to  an  estate  in,  ibid. 

A  provision  for  trustees,  on  the  birth  of  children 
to  wliom  estates  tail  are  lunited,  to  determine 
these  estates,  and  limit  estates  to  them  for 
life,  and  to  their  children  in  strict  settlement, 
is  within  the  rule  against  perpetuities,  and 
void,  ibid. 

Under  a  power  to  appomt  the  fee  generslly,  aa 
to  all  persons,  estates  for  life  to  children  un- 
born at  the  creation  of  the  power,  and  remun- 
ders  to  their  children  in  strict  settlement,  one 
allowed,  ibid. 

Otherwise  when  the  objects  of  the  power  are 
specified,  ibid. 

See  Lim'itattofif . 

See  more  concerning  Estates  Tail,  19.  a.  n.  1.  to 
38.  b.  n.  3,  both  inclusively.  30.  a.  n.  3.' 
43.  a.  n.4.  44. a.  n.  3.  44.  b.  n.  1.  7.  45.  a. 
n.  5.  60.  a.  n.  3.  60.  b.  n.  1,  3.  1 10.  b.  n.  4. 
131.  a.  n.  1,3.  154.  b.  n.5.  163.  b.  n.4. 
173.  a.  n.  3,4.  I73»t'  «•  »•  177- b.  n.  1. 
183.  b.  n.  5.  184.  a.  n.  3.  191.  a.  note,  sect. 
VI.  7, 8.  300.  b.  n.  1.  303.  b.  n.  3.  305.  iL 
n.  1.  3dly.  308.  a.  n.  i.  318.  b.  n.  3$.  ^||. 
330.  a.  n.  3.  334.  b.  n.  1.  336.  a.  n.  1. 
341.  a.  n.  4.  346.  a.  n.  1.  371.  b.  n.  i.  Y. 
390.  b.  n..  1.  VIL 

TailzieSy 
Or  entidls  of  Scotland,  191.  a.  note,  sect.  VI.  7. 
334.  a.  n.  1.    390.  b.  n.  1.  V.  5. 

Tales  J  158.  a.  n.  5. 

Taksmenf  373.  a.  n.  1. 

TallageSf  ^h,  u.  >;. 

Tanistry^ 
The  custom  of,  110.  b.  n.  1.     176.  a.  n.  i. 

Taxes, 

In  the  reign  of  £dw.  1.  were  levied  with  the  con- 
sent of  the  commons,  which  gave  them  great 
wdght,  360.  a.  D.  1. 

TemporaUties, 

Of  bishops,  94.  a.  n.  3.   ii9.a.n.i.  I3i.  b.n.i. 

Tenants  in  Chkf^  108.  a.  n.  3. 

Tenants  in  Common^ 
As  to  waste,  53.  b.  n.  to. 
Under  two  inconsistent  devises  in  the  same  will, 
113.  b.  n.  1. 


Tenants  in  Common^ 

B7  paititioo,  i  «>  by  weyeuaact  of  the  nnitj  of 

title,  witli  respect  to  |»aroaien,  167.  b.  n.  a. 
Widi  ntffKX  to  partition,  bj  Gonunon  law,  and  by 

statote,  1^.  a.  n.  s.  I.     187.  a.  n.  a. 
Bcmedy  of  one  agaiiuttbe  other,  173.  a.  11.8. 
Bt  prescription,  188.  b.  n.  3. 
Tviietber  a  tenancy  in  common  may  be  impliisd  by 

ttpuiUyto  he  dmded,  or  by  ejualhf,  190.  b.  n.  4. 
€>iiinot  release  to  each  other,  193.  a.  n.  i. 
With  lespect  to  cross-remainders,  195.  b.  n.  1. 
With  respect  to  actions  by  or  against  them,  ibid. 

n.  9. 

As  to  actions  of  aocoont  aiider  4  Ann.  c.  1 6, 

199.  b.  n.  1. 
Orant  by,  how  it  operates,  267.  b.  n.  1. 
See  /omtenqntifLeasei,  45.  a.  n.  7. 
See  more  concerning  Tenants  in  Common,  1 83.  b. 

n.  5.    184.  a.  n.  a.  and  189.  b.  n.  3.  to  aoo.  b. 

n*  1.  both  indnsirdy. 

Tenants  by  Capu  of  Court  RoU, 

See  Cefi^M  and  Cuitcmmry  Freehold,  and  Litt 
j  73.  n.  1.  and  58.  a.  n.  t.  to  63.  a.  n.  3.  both 
mclasiTeiy. 

Tenants  by  Cwiesy^ 
See  Curtemi,  and  99.  a.  n.  3.  to  30.  b.  n.  6.  both 
SndusiTeiy. 

Tenants  in  Dower^ 
See  Dower,  and  30.  b.  n.  7.  to  41.  a.  n.  5,  both 
inclosiTely. 

Tenants  in  Fee^ 

See  Fee,  and  1.  a.  n.  1.  to  18.  b.  n.  7.  both  in- 
dosivdy. 

Tenants Jnr  Lift, 

Paymg  off  a  charge,  may  keep  it  on  foot,  939.  b. 

n.3» 
Or  for  years,  as  to  warranties,  373.  b.  n.  a. 
See  also  JEitatet,  and  41,  b.  n.  1.  to  43.  b,  n.  9. 

both  indosively,  and  57.  a.  u.  i.  180.  b.  n.  7. 

Tenant  to  the  Pracipe, 
SeeTaii;903.b.  n.  i.lV.    96j^a.n.  9. 

Tenant  Right  of  Renewal,  990.  b.  n.  i.  XL 

Tenants  by  Statute  Merchant,  by  Statute 
Stajple,  or  by  Elegit, 
65.  b.  n.  19.  1O3.  a.  n.  1.  187.  a.  n.  9.  949.  b. 
n.  1.  951.  b.  n.  3.  957.  b.  n.  i.  330.  b.  n.  1. 

Tenants  by  Sufferance, 
Or  at  will,  as  to  dissebin,  330.  b.  n.  1. 
Seealso57.b.  n.4,5. 7.  970. b.  n.  1.  979*b.  n.  1, 

Tenants  in  Tail, 
Having  the  reversion  or  remainder  in  fee  by 

descent,  should  rather  suffer  a  recovery  than 

levy  a  fine,  i9i.  a.  n.  *. 
Their  alienation. 

With  respect  to  the  Issue,  396.  b.  n.  1. 

As  to  the  reversioner,  997.  a.  n»  1. 

As  to  those  hi  remainder,  397.  a.  n.  .9. 
Their  feoffment  reduces  the  issue  to  a  fimnedoo^ 

331.  a.  n«  1. 
A  bargain  and  sale,  release,  covenant  to  stand 

adsed,  or  any  other  conveyance  operating  by 

way  of  grant,  by  tenant  hi  tail,  passes  abase  fee, 

and  reduces  the  issue  in  tail  to  entry,  or  action 
'    to  avoid  it,  33i.a«  n.  1. 
See  dso  Tail,  and  19.8.  n.  1.  to  97.  b.  n.  1.  both 

indusively,  and  I9i.  a.  n.  1.     135.  a.  n.  1. 
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TenanU  in  Tail  qfUr  Possibility  0/ Issue 
extinct, 
As  to  waste,  and  the  pn^ierty  of  trees  cut 
>  down,  97*  b.  n.  9. 
As  to  forfdture,  98.  a«  n.  1, 9. 
See  also  98.  a.  n.  3.  to  98.  b.  n.  9.  induslvdj. 

Tenants  by  the  Verge, 
61.  a.  n.  9.  to  G3.  a.  n.  3.  both  indosivdy. 

Tenants  at  fVUl, 
iQ,9u  n.  1.    55. a.  n.  i.  to  57. b.  u.7.  both  in- 
dusiveljr,  67.  b.  n,  9.    970.  b.  n.  i. 

Tenants  for  Years, 

As  to  waste,  57.  a.  lu  1. 

As  to  holding  over,  67.  b.  n.  9. 

Every  tenant,  According  to  modem  determina- 
tions, is  a  tenant  for  a  year  or  moro.  and  not  a 
tenant  at  will,  970.  b.  n.  1 . 

From  year  to^ear,  ibid. 

Their  possession  is  the  posseaswtt  of  the  inae- 
diate  freeholder,  316.  b.  n.  i. 

Tenancy  for  j^ears  and  remainder  for  life  are 
both  hdd  of  the  reversioner,  ibid. 

See  also  Tervu  for  Yean,  and  44.  a.  n.  i.  to 
54.  b.  n«  4.  both  inclusively. 

Tender, 

Effects  of,  at  different  times,  i$o.  b.  n.  4.  909.  a. 

n.3. 
To   an  heir  where  assigns  only  are  mentioned, 

995.  b.  ■.  1 1. 
Good  or  not,  907.  a,  n.3.  907.  b.  n.3.  9ti.a.n.i. 

Tenement, 
Extent  of  the  word,  6.  a.  n.  9. 
May  indude  dignities  and  titles  of  honour  havuig 

relation  to  some  place,  90.  a.  n.  3. 
Indudes  rents,  16^  a.  n.  6,  7. 

Tenendum 
Ut  di  honore  et  nen  in  capUe,  io8.  a.  n.  3. 

Tenet, 
The  various  applications  of  the  verb,  157.  a.  n.  1. 

Tenures, 

Origin  and  history  of,  64.  a.  n.  1 .    191.  a.  note. 
Of  lands  in  the  hands  of  subjects,  universally 

feudal  in  England,  65.  a.  n.  1. 
Where  allodial  land  subsists,  ibid. 
Mflitary,  abolished  by  i9Car.  9.    9;.  b.  n.  i. 

85.  a.  n.  1.    191.  a.  note,  sect.  YL  11. 
Feudal,  whether  established  in  England  before  the 

conquest,  76.  b.  n.  1.    83.  a.  n.  1. 
In  capHe,  6j,  b.  n.  1.     77, a.  n.  1.     87.  a.  n.  i. 

88.  b.  n.  11.      108.  a.  n.  3. 5.      108.  b.  n.  1. 

1 11.  b.  n.  4.     169.  a.  n.  9. 
Of  the  king  ut  de  persond,  77.  a.  n.  i.    108.  s 

n.9,  3. 
Ut  de  connA,  77.  a.  n.  1 .      87.  a.  n.  1.      108.  a. 

Ui  de  honore,  77.  a.  n.  1.     108.  a.  n.  3.     1 1 1 .  b. 

n.  4. 
What,  and  what  incidents  to,  abolished,  and  what 

preserved  by  19  Car.  9.    85.  a.  n.  1.    141.  b. 

n.4. 
By  rent  for  castle  guard,  their  nature,  87.  a.  n.  1 . 
Their  several inddents,  73.  a.  n.  9.     io9.  b.  n.9. 

107.  a.  n.  9. 5. 
Guardianship  in  chivalry  abolbhed  by  19  Ctr.  9, 

c.  94,  88«  b.  R.  1 1 . 
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JLeKKrWMp 

Jm  cmpiu  is  improperly  mentiontd  m  ifl  C«r«  f » 

108.  a.  n.  5« 
In  bofgage  are  not  varied  by  13  Car.  s,  c  94> 

116.  a,  n.  1. 
Baronial*  134.  b^iki. 
Tenure  in   England   is  nniTenal,  igi.  a.  note* 

Military*  the  abolition  of,  ibid.  VI.  11. 
Under  the  ttaiate  fuaaoivtores  337.  a.  n.  9. 1. 
See  Stijttuity, 
See  more  concerning  Tenures,  1.  b.  n.  u  3.  6. 

SI.  a.  n.  a.    113.  a.  n.  s,  3,  4.    a8.  a.  n.  8. 

6^  a.  n.  9.    68.  b.  n.  5.    70.  b.  n.  9.    93.  a. 

lU  1. 

See  also  Tewmta  in  Fee,  &c.  105.  a.  n.  i. 

All  Saints  and  All  Souls  not  within  Michaelmas 
tenn,  135.  a.  n.  9. 

Terms, 

Legal  import  of  several  explained*  966.  b.  n.  l« 

Termijor  Years^ 

What  tlnngs  shall  go  with,  as  accessory  to  the 

land,  8.  a.  n.  10. 
Not  intailable  within  the  stat  de  doms,  though  ca- 
pable of  l>eing  settled  to  answer  the  purposes  of 

an  intail,  80.  a.  n.  5. 
How,  and  by  whom,  interests  in,  in  the  nature  of 

an  estate  tail,  may  be  barred,  ibid. 
Fkuiby  a  general  devise,  49.  a.  n.  g. 
Creation  S,  by  will,  cannot  be  without  observing 

the  requisites  of  the  statute  99  Car.  c  9,  iii^b. 

n.  3. 
la  ene,  are  disposable  by  will  as  personal  estate, 

yet  with  some  distinction  between  terms  in 

gross  and  terms  vested  in  trustees  to  atttmd  the 

mheritance,  1 1 1.  b.  n.  3. 
Assigned  to  attend  the  inlieritaiice,  9o8.  a.  n.  1. 
As  they  affect  dower, ibid. 
Mereed  in  the  ireeliold,  978.  b.  n.  1. 
Unuled  in  trust*  990.  b.  n.  1.  IL 
Attendant  upon   the  inheritance,  inquiry  into 

the  doctrine  of  equity   respecting,  990.  b. 

n.  i.XV. 
The  custody  of  the  deeds  and  a  dedaration  of 

trust  in  mvour  of  a  second  incumbrancer  are 

equivalent  to  an  actual  ass^ment*  990.  b. 

o.  1.XV. 
When  it  is  safe  or  unsafe  for  a  purchaser  to  leave 

them  in  the  old  trustee,  ibid. 
The  possession  of  a  termor  for  years  was  consi- 

dflired  the  possession  of  the  freeholder*  330.  b. 
n.  1. 
Whether  a  term  for  years  merges  in  a  freehold  en 

outer  itmX,  338.  h.  n.  3. 
Are  not  merged  by  a  fine  or  fieoffment  to  the  ter* 
aon  to  the  use  of  strangers*  or  for  making  a 
tenant  to  the  prssripc,  338.  b.  n.  4. 
There  is  no  remitter  to,  349.  b.  n.  1. 
For  more  concerning  Terms  for  Years*  see  Con* 
Myffnoen;  Lease;  renoatt^ yimrt, and 44. a. 
n.  1.  to  54.  b.  n.  4.  both  mclusively,  111.  b. 
n.  1.    i84.b.n.6.     i85.a.n.i.    i85.b.n.3. 
97i.a.n.i.    971.  b.  n.  1.  V. 

Ted  Act, 

I90r  a.  n.  3*  4.    391.  a.  n.  9.  II.  5. 
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Teitamenttf 
RefaNsiee  to  A  diMefftothm  <n  tte  iKrloe^with 

respect  to  testaments*  &c.  m  general*  79.  b. 

n«  1. 
In  many  countries  in  Eoiape  the  fiiliier  may  ^« 

point  guardians  by  tMtaaent*  88*  b.  n»6* 
To  whom  we  ought  principally  to  lesort  for  iafor- 

mathm  oft  testamentary  subjects*  89.  b.  n.  ff. 
See  Dme  \  WilL 

Testamentum, 
The  true  source  of  derivation  for  this*  and  other 
similar  Latin  words*  1 10.  a.  n.  i. 

Teste  me  ipso, 

Clause  of*  when  first  introduced*  7»a«  n.,9. 

Thane'Land, 
Coke's  explanation  of*  opposed*  86.  a.  n.  9. 

Thane,  and  Thane»Land,  5.  b.  n.  3. 

Timber, 
To  whom  it  belong**  if  cut  by  tenant  in  tail  after 
possibility,  &c«  97.  b.  n«  9. 
If  cut  by  tenant  for  life,  ibid. 
Beech  and  whitethorn  may  be  timber*  by  custmn* 

53.  a.  n.  10. 
Seealso53.b.n.i.    Ii5.a.n,i5.    990. a.u.1*. 
SeelTatfe. 

Time, 

Of  memory,  44.  a«  m  1.  86.  b.  n.  *.  10^  a. 
n.  1.    I09.b.  n*9.    iiLa^n^ft. 

Distinction  of  tine*  as  to  the  quettien*  whether 
the  new  deaneries  are  domttim  or  jirtssatntipc*. 
96.  a.  n.  4. 

Limitation  of  time*  1 1 5.  a.  n.  1  *  9, 3,  4*  5, 6*  7. 

Lapse  of  time  may  make  a  title  against  the  king 
by  prescription*  &c.  or  drive  the  king  to  a 
suit ;  or  wholly  extinguish  his  title  if  not  ex- 
erted within  a  limited  number  of  years;  for 
the  rule,  nuthun  temput  oceiwrit  regi,  is  subject 
to  various  exceptions  both  at  coaMMm  Ibis  and 
by  iUtute,  1 19.  a.  n.  i. 

Whether  the  uWauai  iaapus  periendi  allowed  by 
law  may  be  extended  beyond  Ibity  weeks* 
193.  b.n.  1*9. 

Priority  of  time  in  an  Instant*  185.  b.  n.  1. 

Length  of  time  is  against  a  claim  Ibr  dower, 
9oi6.a.n.  1. 

The  effect  of  time  in  barring  legal  remedies  and 
oonfefiing  titles,  969.  a.  n.  (B). 

See  Lmitatum  of  Time, 

Tithes, 

Whether  demesne*  17.  b.  n.  4. 

Lands,  purchased  by  the  religious  orders  after  the 

council  of  Lateran*  not  exempt  from,  18.  b. 

n.  9. 
With  respect  to  dower,  39.  a.  n.  3. 
Leases  of*  how  affected  by  5th  Greo.  3»  €•  17* 

44*  b.  n«  3* 

Whether  rent  on  lease  for  years  of  tithes  is  inci- 
dent to  the  reversion,  47.  a.  n.  9. 

Grantable  as  copyhold  by  copy,  ^8.  b.  a.  9. 

Whether  tithe  of  timber  may  be  prescribed  Isr 
against  the  statute  of  cyiso  eedma,  1  I5.a«  n.  15. 

Remedy  for  predial  tithes  under  a  £d.  6*  c.  13, 
159.  a.  n.  3. 

Under  £.10*  how  recoverable  fium  qoaken  in 
London*  by  7  and  8  W.  3«  c  34»  ifi9t  a»n.  4* 
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TtiheSj 

«•  Under  joa.  how.  to  be  reoovered  bj  7  &  8  W.  3, 

c.  $,  Uud. 
In  London,  are  recoverable  before  theloid  major, 

with  an  appeal  to  the  chancellor,  ibid. 
Equitable  remedy  for  tithes,  by  bill  either  in  chan> 

eery  or  the  Exchequer,  ibid. 
Whether  formerly  cognizable  in  chancery  or  the 

Exchequer,  ibid. 
Extra-parockitd,  some  insist,  were  ever  cognizable 

in  the  exchequer  as  a  court  of  revenue,  ibid. 
Reference  to  cases,  kc.  ibid. 

Title  by  tohkh  bishops  sit  in  parliament^ 
134.  b.  n.  1. 

Titles  of  honour^ 
Whether   they  admit  of  curtesy,  29,  b.  n.  1. 

395.  b.n.3. 
With  respect  to  descent,  curtesy,  and  the  Icing's 

prerogative  in  case  of  abeyance,  165.  a.  n.  6, 7. 
Hie  effect  of  superadding  an  earldom  in  tail  mak 

to  one  having  before  a  bafony  in  fee,  with  re- 

•pect  to  descent,  165,  a.  i\.  7. 
SteDignkkt. 

Tales  (in  respect  to  esiatesjj 

Mere  rights  and  titles  in  law  are  deemed  estates  m 
equity,  as  to  curtesy,  ag.  a.  n.  6. 

By  prescription,  114.  b.n.  1. 

It  19  more  equitable  to  leave  the  validity  of  sub- 
sisting titles  to  the  courts  of  justice  than  to 
destroy  them  by  a  retrospective  act  of  pariia- 
ment,  1 30.  a.  n.  4. 

Fmes  are  levied  to  guard  a  title  against  claims, 
which  under  the  common  statutes  of  limitation, 
might  subsist  for  30  years,  or  a  much  longer 
time,  131.  a.  n.  1. 

Bormant,  may  be  extinguished  by  a  fine,  ibid. 

Paramount,  148.  b.  n.  3. 

Under  a  devise  to  two  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  arc 
accepted,  with  a  conveyance  from  the  trustees, 
and  without  the  concurrence  of  the  heir  at  law, 
191.  a.  n.  I. 

Are  excepted,  notwithstanding  the  wife,  or  hus- 
band, of  a  mortgage  in  fee  Is  entitled  at  law  to 
dower  or  curtesy,  305.  a.  n.  1.  4thly. 

The  pracUce  of  conveymg  titles  to  estates,  with 
respect  to.  terms  of  years,  and  right  of  dower, 
308.  a.  n.  1 . 

Of  entry,  353.  b.  n.  1. 

And  rights  might  be  released,  but  were  not  assign- 
able at  comnym  law ;  how  the  common  law  is 
altered  in  this  respect,  365.  a.  n.  1. 

Dependmg  on  the  destruction  of  contingent  re- 
mainders, 390.  b.  n.  I.  V.  4. 

The  different  degrees  of  title,  in  a  disseisor,  ice, 
347*  b.  n.  1. 

Where  the  purchaser  has  feir  notice  of  a  defect, 
and  the  covenants  do  not  extend  to  it,  ^84.  a! 
n.  1.  "  ^ 

As  to  the  purchaser's  remedy,  for  a  defect,  ex- 
dusively  of  the  warranty  or  covenants,  or  where 
the  same  do  not  reach  the  defect,  ibid. 

Toums,    ' 
Frequency  of  holding,   how  affected   by  Mag, 
C64Nt.  115.8.  n.  10,11,13, 13.  ^ 


T  R 


Toums, 

Difference  between  a  town  and  a  hamigh,  108.  b. 
n.  3, 3, 4. 

Upland,  110.  b.n.3. 

Corporate,  113.  b.  11.3. 

See  also  110.  b.  n.  3.     135.  a.  n.  3. 

Trade^ 

47-a.n.  14.  i73.a.n.7;  i83.a.n.4.  i^i.a 
note,  sect.  VI.  8, 9.    ao6.  b.  n.  1. 

Transmutation  of  Possession^ 
Distinction  between  uses  raised  by  transmutation 
of  possession  and  those  raised  without  such 
transmutation,  1 33.  a.  n.  8.    37 1 .  b.  n.  i .  Vi . 

Travei'se, 
Seisin  of  fealty  doth  not  estop  the  tenant  from 
traversing  the  seisin  of  other  services,  68.  a 
n.  o.  -  ' 

Treason, 

I3.a.n.7.    35. b.n. 3.    74.b.n.i.     I35.a.n.«. 

r33.  a.  n.  4.     156.  a.  n.  4,  5.     156.  b.  n.  2. 

i67'a-n-4-     i57.b.  n.  8. 
See  Attainder. 

Treasure  trove,  119.  a^n.  1. 
Trees, 

Whether  trespass  (by  a  copyholder)  lies  against 
the  lord  for  cutting  trees,  61 .  a.  n.  4. 

Cut  down  by  tenant  for  life  liable  to  iro|3eachment 
of  waste,  may  be  seised  by  the  person  baviuir 

the  first  remainder  of  uiheritance.  31 8.  b  n  q 
See  Waste,  •  "•  n.  a. 

Trespass, 
Action  of,  where  it  lies,  67-  b.  n.  4.    60.  b.  n.  4. 
Procurers  of,  statutes  relative  to,  181.  a.  n.  1. 
Whether  cestvi  que  use,  before   entry,  has  the 

possession   for   all  purposes,  except  tiespass,. 

360.  b.  n.  (A). 

See  more  concerning  Trespass,  33.  a.  n.  10.  57. «. 
n.  4.  67.  b.  n.  3.  61.  a.  ■.  4.  88.  b.  n.  15. 
133.  a.  n.  7.  ^ 

Trials, 

Diflerence  in  the  mode  of  trymg  the  existence  of 
public  and  private  statutes,  98.  b.  n.  1. 

For  crimes,  are  liable  to  be  delayed,  by  challenges 
for  default  of  hundredors,  or  with  respect  to 
the  visne  of  the  indictment,  1 35.  a.  n.  3. 

New  trials  may  be  granted  in  civil  cases,  bat  not 
18  criminal  or  penal  cases,  155.  b.  n.  5. 
.    Error  on  the  determination  of  facta  cannot  be  re- 
versed but  by  an  attaint  or  a  new  trial,  3^0.  b. 
n.  1.  '   *^ 

By  wager  of  battle,  394.  b.n.  1. 

See  more  concerning  Trials,  16.  b.B.  3.    74.  a. 

n.  4.    74.  b.  n.  I.     1 15.  a.  n.  4.     145.  b.n.  1. 

136.8.  q.  3.  129.  b.n.3.  133.  b.  n.  I.  154.8. 

n.  3.     155.  b.  n.  4.    306.  a.  n.  1.    37X  a. 

n.  1. 

Trinitt^  College,  Cambridge, 
Whether   the  visitatorial  power  granted  to  the 
bishop  of  Ely  over  the  college,  extended  to  hia 
successors,  94.  b.  n.  5. 

Triors, 
Of  challenges  to  jurors,  158.  b.  n.  3. 
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Trovetf 

A  veflBfoiider-iiian  In  fee  or  tail  ma^r  bring  an 
action  of  tnnrer,  in  retpebt  to  trees  cut  down 
and  nade  lue  of  by  tenant  for  life,  where  no 
action  of  waite  woiud  Ke,  bj  reaaon  of  an  inter- 
poaed  estate  of  freehold,  ai8.  K  n.  s* 

Whether  dischaf)ged  by  forfeiture,  13.  a.  n.  7. 

IVhether  guardianship  in  socage  is  a  frost  so 
pemml  as  nqt  to  be  transmissible  to  execators 
or  mntees,  90.  b.  n.  1. 

To  sdll  after  death  of  a  tenant  for  life,  at  what 
time  a  sale  is  authorised,  1 1 3.  a.  n.  3. 

Whether  a  power  ^ven  to  ezecotors  to  sell  is  a 
penoHol  tmst,  ibid. 

Equity  never  wants  a  trustee,  113.  a.  n.  i. 
sgo.  b.  n.  1.  VI. 

CottMnictive  trusts  are  not  within  7  Ann.  c  19, 
171.  b.  n.  5. 

Are  subject,  as  &r  as  mav  be,  to  the  established 
rules  of  the  fc|id,  and  are  not  goTcmed  by 
the  rules  of  the  civil  law,  191.  a.  note,  sect. 
VLii. 

Attempt  to  fit  on  trusts  tlie  feudal  incident  of 
escheat,  ibid. 

Of  peiBonal  estate  corresponding  with  cross  re- 
mainders of  reel  estate,  1 95.  b.  n.  1 . 

Trust  estates  pass  by  a  general  devise,  305.  a. 
n.  1.  dthlv. 

Of  lands  oevised,  to  pay  off  debts,  3o8.  a. 
(308.  b.  13th  ed.)  n.  t.  3dly. 

Instance  of,  under  which  certut  ^at  tnui  became 
▼irtuaUy  entitled,  and  his  creditors  were  ex- 
cluded, 333.  b.n.]. 

Of  money  to  be  raised  under  a  term  for  years, 
with  no  prior  estate  tail,  should  not  protract 
the  Testing  of  the  money  beyond  the  boundary 
prescribed  for  the  suspense  of  personal  estate, 
S71.  b.  n.  1.  V. 

Should  follow  the  legal  estate  of  the  land,  ibid. 
n.VII.3. 

Raierenoe  to  works  upon  uses  and  trusts,  ibid. 

n.  1.  Via 

Notice  express  or  implied  of  a  trust.    See  Notice, 

390.  b.  n.  I. 
An  elementary  outline  of  some  leadins  points  in 

the  doctrine  of  trusts  affecting  real  property, 

390.  b.n.  1. 

The    btroduction  of  trusts  into    English 
juiispnidence,  ibid,  I. 

One  of  the  principal  circumstances  to 

which  trusts  owe  their  rise,  ibid.  I.  1. 

The  other  principal  circumstance,  ibid. 

1.3. 

New  Judicial -power  introduced  by  the 
wnt  of  fuifMBiui,  ibid.  1. 3. 
There  are  three  ways  of  creating  a  trust 
notwithstanding   the    statute  of  uses, 
ibid.  If. 
Trust,  definition  of,  and  distinction  between 
trusts  and  commons,  rents,  &c.  ibid.  III. 
.  On  limitations  to  trustees  for  preserving  con- 
tingent remainders,  and  tue  doctrines  of 
equity  on'cases-  arising  from  the  destruc- 
tion of  those  remainders  by  the  trustees, 
ibid.  IV. 
The  sradual  progress  of  settlements,  ibid.  V. 
The  first  attempt  at  a  settlement,  ibid. 
V.i. 
Vol.  I. 
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TrustSy 
An  elementary  outline,  &c. — anOmued. 

The  gracnial  progress  of  settlements,  &c. 
Mode  of  settlement  after  the  statute 

de  dom,  ibid.  V.  3. 
-------     after  the  intro- 
duction of   common  recoveries    and 
fines,  ibid.  V.  3. 
The  fourth  system  of  settlement,  and  tho 
introduction  of  trustees  for  preserving 
contingent  remainders,  ibid.  V.  4. 
The  fifth  and  ultimate  stage  of  settle- 
ments, and  the  introduction  of  powers 
under  the  statute  of  uses,  ibid.  V^.  5. 
Trustees  either  are  such  by  the  express  or 
implied  declaration  of  the  party,  or  are 
made  such  by  a  court  of  equity,  ibid.  VL 
Equity  acts- upon  the  person  and  not  upon 

the  thin^,  ibid.  VII. 
It  is  sometimes  doubtful,  whether  an  estate 

be  legal  or  equitable,  ibid.  VIII, 
Distinction  between  powers  and  trusts,  ibid. 
•      IX. 
Implied  trusts  are  not  within  the  statute  of 

frauds,  ibid.  X, 
On  tenant  right  of  renewal,  ibid.  XI. 
On  settlements,  where  a  reid  estate  is  limited 
in  strict  settlement,  and  a  leasehold  for 
lives,  or  a  leasehold  for  years  or  other 
personal  estate  is  intended  to  be  settled 
upon  corresponding  trusts,  ibid.  XII. 
Attempts  made  by  the  legislature,  at  differ- 
ent times,  to  remedy  the  mischief  arising 
from  the  secret  transfer  of  property  to 
which  the  statute  of  uses  has  given  rise, 
ibid.  XIII. 
The  courts  have  in  part  remedied  the  mischief 
arising  from  the  admission  of  trusts,  with 
respect  to  the  eertm  que  trust,  by  making 
persons  paving  money  to  trustees,  with 
notice  of  the  trust,  answerable,  in  some 
cases,  for  the  proper  application  of  it, 
ibid.  XIV. 
With  regard  to  personal  estate,  ibid. 

XIV.  1. 
With  respect  to  the  devise  of  a  real 
estate    for   the  payment  of  deots, 
ibid.  XIV.  3. 
As  to  legacies,  ibid.  XIV.  3. 
Where  lands  are  devised  to  trustees, 
upon  trust  to  raise  as  much  money, 
as  the  personal  estate  shall  frill  de- 
ficient, in  paying  the  testator's  debt» 
and  legacies,  ibid.  XIV.  4. 
Where  money  secured  upon  mortgages 
is  made  the  subject  of  marriage  set- 
tlements, and  assigned  upon  various 
trusts,  ibid.  XIV.  5. 
The  manner  in  which  courts  of  equity  have 
attempted  to  prevent  the  mischief  arising 
from  the  admission  of  trusts,  with  respect 
to  the  pubtic  at  large,  ibid.  XV. 
Analogy  between  the  decisions  of  courts  of 
eouity  and  the  decisions  of  courts  of  law, 
with  respect  to  the  rule  that  equity  fol- 
loweth  the  law,  ibid.  XVL 
In  one  remarkable  instance,  this  analogy  has 
been  ahogether  abandoned,  ibid.  XVU. 
To  pav  over  re|rts,  &c.  390.  b.  n.  1.  II. 
Braach  of  trust,  ibid.  V.  4.  XI. 
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Trusts^ 
Implied*  may  be  rebutted  by  clicmnftiamt  in 

evidence,  S90.  b.  n.  1.  X« 
Of  accumulation,  ibid.  XVII.  . 
Executory,  of  a  t^nn  of  years,  how  hr  good, 

397.  a.  n.  a.  n.  1. 
A  release  of  a  power  may  be  a  breach  of  trust, 

and  therefore  inoperatiTe,  343.  b.  n.  1.  IV. 
Construction  of  the  statutes  respecting  admini- 

stratioa,  where  a  wife  is  entitled  only  to  the 

trust  of  a  chattel  real,  or  to  other  trosts,  &c. 

and  the  husband  survives,  351.  a.  n.  1. 
See  more  concerning  Trusts,  99.  a.  n.  6.     31.  b. 

n.3.    36.  b.  n.5.    48.a..n.3.    88.  b.  n.  11. 16. 

111.  b.  n.  1.  3.      112.  a.  n.  6L     lis.  b.  n.  3. 

isg.  a.  n.  1.     i6g.  a.  n.  s.    305*  a.  n.  1. 4thly. 

371.  b.  o.  1.  II.  m. 

Trustees^ 

Discharged,  if  robbed  without  their  wilful  de- 
fault, 89.  a.  n.  5. 

lufant  trustees  within  7  Ann.  c.  19,  may  by 
order  of  chancery  upon  petition  convey  the 
estates.  But  infants  cannot  convey  under  a 
power  without  an  act  of  parliament,  171.  b. 
n.  5.    371.  hi  n.  1.  VIL  3. 

Infaut  trustees  within  7  Aim.  c.  19,  may  both 
levy  fioet  and  suffer  common  recoveries,  347.  a. 
n.  3. 

Tntstees  for  preserving  contingent  remainders 
take  a  vested  estate,  365.  a.  n.  3.  337.  b. 
n.  3. 

The  distinction  between  trusts  and  commons, 
rents,  &c.  is  particularly  important,  with  re- 
spect to  limitations  to  trustees  for  jpreserving 
contingent  remainders,  39P.  b»  n.  i.  iV.  V.  4. 

What  gave  rise  to  the  introduction  of  trustees 
for  preserving  contingent  remainders,  ibid. 
V.4. 

Distinction  between  a  trutt  to  sell  and  a  mere 
power  to  sell,  1 13.  a.  n.  3.    390.  b.  n.  1.  IX. 

Whether,  in  case  of  a  feoffment,  he.  by  tenant 
for  life,  the  estate  of  the  trustees  for  preserving 
continsent  remainders  vests  in  them  in  posses- 
sion, before  their  entry  for  the  forfeiture, 
343.  b.  n.  1.  IX.  1. 

It  is  not  desirable  that  the  legal  fee  should 
be  outstanding  in  a  single  trustee,  379.  b. 
n.  1. 

Conveying  merely  as  trustees  may  convey  by 
the  word  "  grant,"  384.  a.  n.  1. 

With  what  quaUiication  it  is  usual  for  trustees 
to  convey,  384.  a.  n.  1 . 

See  more  concerning  Trustees,  13.  a.  n.  7.  57.  b. 
n.  3.     113.  a.  n.  6.     ii3.b.  n.  3. 

Turf, 
£ffect  of  a  covenant  by  a  purchaser  that  the 
vendor  his  heirs  and  assigns  might  dig  turf, 
165.  a.  n.  1. 

Turning  to  a  right, 

.  The  usual  meaning  of  the  eipression,  and  its  moi« 

eeneral  sense,  with  respect  to  the  operation  of 

nnes,  333.  b.  n.  1. 


Vahef 

And  dttMigti^  vitfa  ret^tft  l»  Amw,  88*  •*  ••  1- 

As  to  waste*  54.  a.  n,  9, 10,  il. 

Double  (under  two  acts  of  Geo.  IL)  for  liolding 

over,  57.  b.  n.  3. 
Guardian  in  efaivBliy  might  have  had  tbm  sin^ 

value  of  marriage  without  tendar,  Ss.  %,  n,\. 
Treble  (mder  3  £d.  VL  c.  13)  for  M 

out  tithes,  159.  a.  n.  3. 

Vassal  and  Lord^  64.  a.  n.  1. 

VeUum  MSS.  qfLMeton^  i93-  «•  n- 1« 

Vendor^ 
Cases,  in  which  purchasers  often  ras^  m 
measure  at  least,  a«  the  faflsotf  af  the  «f 
371.  b.  n.  1.  Vn.  3. 
See  Poipers,  PimrAase,  Bwnhutn, 

VenireJaciaSf 

135.  a.  n.  3.  135.  b.  n.  1.  156.  b.  n.  3.  %B17»  b* 
n.  3.  158.  a.  n.  4.  159.  a.  n,  3,  373.  a. 
n.  1. 

Verdiay 
General,  155.  b.  n.  5. 
Special,  ibid. 

See  more  concemii^  Verdicts,  135.  a.  A  3. 
157.  b.  n.  5.  339.  a.  n.  3.  363.  b*  a  u 
303.  a.  n.  1. 

Vergivian  SeOf  107.  a.  ■.  & 

Vestura  (Sola)  Terra^  lat.  a.  o.  6. 

Vesture, 
Whether  vesture  of  land  means  aU  the  profits, 

4.  b.  n.  1. 
Difference  between  grants  by  the  hng,  apd  those 

by  a  subject,  as  to  restore  of  land,  ibid. 

Vicecomul,  among  the  Romans^  168.  a.  ».  5. 
Viem, 

Feoffment  within  view,  48.  b.  n.  4. 
Of  frankpledge,  11^  a.  n.  10. 
Of  the  forester,  as  to  woods  cut  down  witlun  a 
forest,  115.  a.  n.  13. 

ViUenagef 
How  &  the  marriage  of  «  viliela  or  nief  with  a 
firee  person  was  an  enfinndiisMuat,   133.  a. 

n-  3-6. 
Tenure  by  viUcnage  is  aot  tktnd  by  19  Car.  11. 

c.  34,  141.  b.  n.  4. 
Villein  regardant,  151.  a.  n.  ^ 
See  more  concerning  Villeaage,  116.  a.  n.  ft.  to 

141.  b.  u.  4.  both  inclttsivdy. 

Virgata  Terra,  69.  a.  n.  3.   6^  b.  a.  1. 

Visne, 
Out  of  a  wrong  phase,  by  assfot  of  parties,  and 
so  entered  of  record,  whather  it  shall  stand, 
13<T.  a.  n.  1. 
See  also  135.  a.  n.  ft.    ift5.  Ik  n.  1. 

IJUimum  tempts  pariendif  1*3.  b.  n.  ft. 
Uncertain^, 

8.  b.  n.  5,  6.     35.  b.  n.  4.    43.  a.  n.  7.    00.  a. 
D.  1.    S08.  a.  n.  1.    390.  b.  n.  1.  ^II. 
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us 


•f  «  oftvoumt  sot  to  aiftiga  a 
leua  or  Hie  «tal»  thawbj  lieiiiiMd,  9^.  a. 
n.  1. 

There  U  m  privitj  of  contract  bolireea  an 
original  lesaor  and  an  nuderleflfleo,  908.  a. 
B.  1. 

UnderUMng  special^ 

To  carry  saKly,  89.  a.  n.  9. 

Z7iiforr, 
Between  Great  Britain  aad  Ireland,  141.  b.  n.  t. 

V»Uy, 
Of  aterest  is  esientiai  to  a  joinfenancy,  with  re- 
spect to  two  inconsistent  demises  in  the  same 
will,  113.  b.  n.  1. 

Wifir  turef 
hstW9,  to  wen  as  nitaetoes,  nay  be  esanined 
opon  a  tobr  dire,  15S.  b.  n.  3. 

Voie, 

No  peim  faoMing  by  oipy  ^court  ratf  is  on  that 
Mooaal  ttititled  to  vote  at  the  eloBtioa  of 
knjditaof  tbe  shino^  59.  b.  n.  1. 

Wfaedtor  biahopa  ean  Toto  in  tbe  prdiaunary 
tttpm  of  ■  bill  of  «ttoiadtf»  134.  k  a.  t. 

Voucher, 
In  wardshh)  in  idmet,  kow,  38.  b.  n.  ft. 
Ifhflre  j«Mlgtoent  sbatt  be  agdbst  an  heir,  and 

where   against  a   Toachee,   with  lespect  to 

dower,  39.  a.  n.  6. 

Voucher, 

Jadgment  (in  a  common  recovery)  after  the 

vouchee's  death,  is  too  late,  135.  a.  n.  1. 
1m  F^HDce,  oi  •  second  or  a  third  persoA  to 

warranty,  365.  a.  n.  i. 
Of  bottk  heir  at  conunon  Imt  and  h«ir  in  borftogh 

Bni^ish,  97^*  ^  ^*  ^* 
Asto  cwtosj,  384^  b.  B.  1. 
The  aTefment  or  oonatoiplea  allowed  by  the 

statme  of  vonchen,  385.  h,  n.  (B). 
Bj  feoffee  as  assignee,  ibid.  n.  3. 
€md  of  two  who  are  ronched,  makes  default,  the 

grand  cgpt  may  iiene  against  tbe  defaulter, 

386.  b.  n.  1. 
One  of  two  who  are  Tooched  dies,  the  snrvivor 

only,  or  the  survivor  and  heir  jointly,  may  be 

▼oodied,  ibid. 
For  more  Concerning  Voucher,  see  Warragiiy,  and 

39.  a.  n.  3.   46.  b.  n.  5.   315.  b.  n.  1.   378.  b. 

Q.  1.   366.  b.  n.  1. 

Vo^^ageg  royal, 'ji.M.iLi,   108.  a.n,i. 

Usage, 
95.  a.  n.  4.    134.  b.  n.  1.     141.  a.  n.  3.  4. 
861.  a.  n.  1.    370.  b.  n.  1. 

Uses, 

£ffbct  of  a  covenant  to  stand  seised  (o  the  use 

of  an  alien,  3.  b.  n.  1 . 
JSibct  of  a  feoffment  to  an  alien  and  another  to 

iiaes,ibM. 
fiffbct  of  a  feoffment  (before  37  H.  8,  c.  io*)> 

I7  an  heif  aeisnd  car  pmie  nuHemA  to  tbn  use 

of  him  snd  lua  heifs,  13.  ^  n.  1. 
Tbo^octriM^  tiiit »  use  <ai  twiinon  law^  ensnes 

tbBQftttttoef  t^ltoNlkfOfl^ te beimi^rstood 

with  mmj  reMrictioiis,  ibid* 


Uses, 

Cases  in  which  cettui  que  ute  is  in  of  his  ancient 
.  use,  and  not  by  purchase,  13.  b.  n.  3.  13.  a. 
n,  3.  33.  b.  11.  3. 

Whether  the  land  is  discharged  of  the  uses,  when 

a  feoffee  to  uses  is  attainted,  or  has  only  com- 

aiiitad  treason,  at  the  time  of  the  conveyance, 

13.  a.  n.  7. 

Sease  in  which  the  doctrine,  that  the  king  cannot 

be  a  trustiee,  should  be  understood,  ibid. 
Charitable  uses,  113.  b.  n.  3. 
Superstitious  uses,  ibid. 
In  what  cases  nses  may  be  raised  or  declared, 

133.  a.  n.8. 
Dbtlnctiou  between  nses  raised  by  transmuta- 
tion of  possession,  and  those  raised  without 
such  transmutation, 
With  respect  to  bastards,  133.  a.  n.  8. 
Generally,    in   respect   to    the    mode'  by 
which  conveyances  to  ases  operate,  371 .  b. 
n.  1.  VI. 

Difference  between  an  estate  executed  by  the 
statute  of  uses,  and  an  estate  at  common  law, 
with  respect  to  jointenancy  and  tenancy  in 
common,  188.  a.  n.  13. 

The  introduction  of  uses  (at  common  law)  is 
one  of  tlie  most  important  circumstances  in  tlie 
history  of  the  decline  of  the  feud,  191.  a. 
note,  sect.  VI.  1 1 . 

The  Stat.  1  Rich.  9,  c.  9,  was  one  of  the  steps 
taken  to  extirpate  uses,  ibid. 

The  37  H.  8,  c.  10,  was  intended  to  extirpate  uses 
entirely,  ibid.  371.  b.  n.  1.  III.  390.  b. 
n.  t.  L  3. 

Nature  of  a  power  of  entry  limited  by  way  of 
use ;  as  in  case  of  a  feomnent,  &c.  to  the  use 
intent  and  purpose  that  B.  may  receive  out  of 
the  libds  conveyed  a  certain  annual  sum,  6cc. 

303.  a.  n.  3.  nr. 

The  statute  of  uses  greatly  contributed  to  the 
introduction  of  conditional  limitations,  203.  b. 
n.  t.lll. 

By  the  revocation  of  a  tenant  for  life,  uses  may 
determme  without  entry  or  claim,  318.  a. 
n.  3. 

Whether  under  the  statute  of  uses  cestui  que  U4e 
has  the  possession  for  all  purposes  except  tres- 
pass, 366.  b.  n.(A). 

Some  observations  on  conveyances  at  common 
law,  and  those  which  derive  their  effect  from 
the  statute  of  nses,  371 .  b.  n.  1 . 

Of  feoffment  and  grants,  ibid.X. 
Definition  and  explanation  of  a  feoffment, 

ibid.  1. 1. 
Signification  of  a  grant,  ibid.  T.  3. 
Difference  supposed  to  exist  in  tha  operation 

of  feoffments  and  grants,  ibid.  I.  3. 

Tbe  introduotion  of  uses ;  and  the  difference 
between  uses  at  common  law,  and  uses 
smce  the  statute,  37  H.  8.    ibid,  II. 

Uses  have  been  preserved  under  the  appel- 
lation of  trusts,  ibid.  III. 

.The  nature  of  the  estates  of  tbe  feoffee  and 
tlM  eatm  que  mm,  ibid.  IV. 

The  limitotions  and  modifications  of  bnded 
ptmntjt  VDkiiown  to  the  oonunoo  law, 
wUdi  bm  b«Hi  intMduoed  »tA  r  the 
sfitiin^«fasas,iMd.T. 
•  t 
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(ccxii) 
Utes, 

Some  obaemtttons  on  conveyances.  Sec.— ^cmf  tiwed. 
The  mode  bj  which  convejancei  to  uses 
opente,  371.  b.  n.  1.  VI. 

With  respect  to  a  bargain  and  sale,  and 
covenant  to  stand  seised,  ibid.  VI.  1. 
With  respect  to  a  feoffment,  fine,  com- 
mon recovenr,  and  lease  and  release, 
ibid.  VI.  3. 
The  doctrine  of  powers  deriving  their  effect 
from  the  statute  of  uses,  ibid.  VIL 
As  to  the  mode  in  which  soch  powers 

operate,  ibid.  VII.  i« 
As  to  the  relation  which  the  deeds,  bj 
which  powers  are  executed,  bear  to 
the  deeds  bj  which  the  powers  were 
created,  ibid.  VII. «. 
On  uses  of  rents,  ibid.  VII.  3. 
On  uses  not  execoted  by  the  statute,  ibid. 

viir. 

Whether  the  statute  extends  to  uses 

created  by  wills,  ibid.  VIIL  1 .  < 
As  to  copyhold  estates,  ibid.  VIII.  3. 
As  to  leases  for  years,  ibid.  VIII.  3. 

To  serve  uses  liroiied  in  oontingeucy,  it  is  neces- 
sary  that  there  should  be  a  seisin  somewhere, 
ibid.  u.  i.IV. 

With,  respect  to  the  difficulty  about  the  precise 
nature  of  the  seisin  to  serve  contingent  uses, 
two  systems  were  found  to  be  open  to  unan- 
swerable objections ;  and  by  a  third  system, 
or  the  doctrine  oi  rnxniiUa  Juris,  the  difficulty 
was  cleared  up,  ibid. 

Springing  or  secondary,  limited  on  a  fee,  must 
necessarily  vest  within  a  certain  period,  ibid, 
n.  1.  V. 

Secondary  uses  limited  upon  or  after  an  estate 
in  tail  may  be  limited  generally,  ibid. 

Uses  arise  either  by  the  act  of  Grod,  or  by  the  act 
of  man,  ibid.  VII.  1. 

There  is,  at  least,  ground  to  argue  that,  generally 
speaking,  the  use  limited  by  the  power  last 
executed  will  cake  place  of  all  the  uses  created 
by  powers  previously  executed,  unless  the  con- 
trary is  expressed  or  implied  in  the  deed, 
ibid.  VII.  a. 

Some  of  the  most  interesting  doctrines  of  the  law 
of  uses  are  involved  in  the  points  in  Hopkins 
V.  Hopkins,  ibid. 

One  of  the  chief  objects,  both  of  the  legislature 
and  the  judicature  of  thi»  kingdom,  in  thdr 
regulations  u]>on  the   subject  of  uses,   ibid. 

Writers  upon  uses  and  trusts,  ibid.  11.  VIII.  3. 
A  use  upon  a  use  is  not  executed,  ibid.  VIL  1. 

ago.  b.  n.i.I[. 
What  is  provided  and  declared  by  the  statute  of 

uses,  ibid. 
With  respeet  to  the  destruction  of  contingent 

uses  at  common  law,  two  thinn  are  said  to  be 

necessary  to  the  standing  seised  to  a  use  at 

common  law,  ibid.  IV, 
It  is  sometimes  doubtful  whether  a  use  or  trqst  is 

executed  or  not ;  result  of  the  cases  upon  the 

point,  ibid.  VIU. 

Uses  have  been  preserved  under  the  name  of 

trusts,  ibid.    Xul. 
When  rent  is  limited  by  way  of  use  under  the 

statute,  the  use  is  immediately  executed,  31 5.  a. 

n.  1. 
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UseSf 

CcodhicD^  or  oomingcnt  uses  sfionld  be  dia 
guished  from  a  remainder,  203.  b.  n;  1.  371.  b. 
n.  1.  V.    397.8.  n.  Q.  II. 

How  &T  shifting  and  seoondaiy  uses  are  goad, 
397.  a.  n. «.  II.  1. 

Form  of  a  clause  enjoining  persons,  to  whom 
estates  are  limited  m  strict  settlement,  to  take 
the  name  and  use  the  arms  of  the  settler,  ibid. 
II.3. 

Conveyances  under  the  statute  of  uses,  as  to  dis- 
continuance, 330. a. u.  I. 

Whether  uses  under  the  statute  are  executed 
in  any  case  where  no  use  or  trust  would  have 
arisen  at  common  laiw,  349.  b.  n.  1.  VIII. 

Sprinring  or  shiftins,  or  execntonr  uaes,  whetiwr 
arismg  under  a  limitation,  or  by  the  exercise 
of  a  power,  are  (in  the  opinioa  of  the  editor) 
equally  to  be  barred  by  a  common  recovery, 
ibid.  IX.  s. 

In  what  respects  the  doctrine  of  remitter  wu 
altered  by  the  statute  of  uses,  347.  b.  n.  i. 
348.b.n.i.    349.b.n.i.    353.  b.n.i.< 

For  mote  coiioenung  Uses,  see  Potstn,  fl^g.  b. 
n.  1,  and  14.  b.  n.  (^  ig.  b.  n.  3.  t9.  b. 
n.  s.  ft3.a.n.i.  4«.a.  n.  7. 10.  48.«.b.3. 
4g.a.  iLi.  88.  b.  n.  11.  111.  b.  n.i,  5. 
119.  a.n^r3.    117.8.  n.3.    979.  b.  n.  1. 

Usufruct  and  Utujructuary^ 
Inthe  dvU  or  Roman  law,  igi«a.  note,  sect.  II. 
VL  5. 
Usurpation^ 
With  respect  to  advowsons,  1 15.  a.  n.  6.    186.  b. 
n.  6.    949.  a.  n.  9. 

Usurvy 

Reference  to  a  remarkable  case  on  the  statvtts 
of  usury,  4.  a.  n.  1. 

An  agreement  exposed  in  a  mortgage  deed,  that 
the  mortgagee  should  have  the  profits,  is  aa 
usurious  contract,  and  eouseqoently  the  deed 
and  mortgage  are  void,  999.  b.  n.  9. 

Utrum  or  Juris  utruMf  155.  a.  n.  i. 

W. 

Jrages, 
And  prise-money,  earned  by  apprentices  in  the 
set(farwg  way  in  another  service,  have  been 
recovered  by  those  to  whom  they  were  botmd, 
117.8.11.1. 

WaifSy  191.  b.  n.  7.  1  ig.  a.  n.  1. 

Wainsc^tf  53.  a,  n.  5. 

Wait  {Lying  in\  197.  a.  n.  9. 

Waived, 
A  woman  a  not  outlawed,  but  waived,  199.  b.  n.  4. 

IVaiverf  or  JVaver,  ... 

33.  b  n.  10.     34.  b.  n.  1.     36.  b.  n.  7.    5s.  a. 

°*  3*    99'  a.  n.  1.     190.  a.  n.  4. 
See  Baron  and  Feme,  Dower,  Election, 

Wales, 

Oavelkmd  descent  in,  abolished,  175.  b.  n.  3. 

The  customary  division  of  personalty  on  a  deatJa» 
in  restraint  of  the  testamentary  power  except 
as  to  a  third  or  moiety,  prevailed  in  various 
dis^icts  of  Wales,  &c.  176.  b.  n.  5. 
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See  more  ooncehiing  Wales,  59.  b.  n.  7.  61.  a. 
n.  a.  95.  a.  n.  4.  155.  a.  n.  3.  157.  a.  n.  4. 
176.  a.  11.1.     176.6.11.9. 

War, 

Afiens  are  disabled  to  sae  in  a  personal  action, 
by  a  proclamation  of  war  against  tbetr  oonntrj, 
bat  not  so  bj  a  proclamation  prohibiting  com- 
merce, 149.  b.  n.  ft. 

How  a  proclamation  of  war  is  nsuallj  qualified  as 
to  such  sobjects  of  the  enemy  as  are  resident 
here,  iSQ.  b.  n.  3. 

What  is  time  of  war,  in  a  legal  sense,  and  how 
triable,  949.  b  n.  1. 

Wards  and  Lixeries^  the  coort  of,  85.  b.  n.  1. 

WardsMpf 
Of  land  held  by  knight*s  service  belonged  to  the 

lord,  bat  the  father  had  the  custody  of  the 

body,  and  the  marriage,  even  against  the  king, 

84.  a.  n.  ft. 
Of  the  heirof  a  disseisee,  ft06.  b.  n.  1. 
For  more  concerning  Wardship,   see  Guardum, 

and  33.  a.  n.  4.    33.  a.  n.  3.     38.  b.  n.  1. 

39.  a.  n.  ft.  4G.  b.  n.  4,  5.  54.  a.  n.  4.    67.  b. 

n.  1.     78.  a.  n.  1.     79.  a.  n.  1.    90.  b.  n.  4. 

107.  a.  n.  ft.  108.  a.  n.  1.  1 15.  a.  n.  6.  I3i.  b. 

n.  a.   161.  a.  n.  4.    169*  *•  ^  s*    >9i*  ^  ^^tt, 

sect.  VI.  II.    ft7i.  b.  n.  1.  II. 

Warrant  of  the  Peace^  181.  b.  n.  4. 

Warrantia  Chart a^  391.  b.  n.  1. 

Warranty^ 
By  a  person,  who  dies  seised  only  in  hiw,  does 

not  bind  the  heir,  1 1.  b.  n.  3. 
The  benefit  of  a  warranty  annexed  to  land,  shall 

go  as  incident  thereto,  to  a  Special  heir,  or  as- 
signee, IS.  a.  n.  1. 
lineaJ,  how  for  a  bar,  173.  a.  n.  3. 
Pararooont,  174.  a.  n.  4.     174.  b.  n.  ft. 
Its  effect,  ft65.  b.  n.  1. 
As  to  the  issue  in  tail  and  the  reversioner,  337.  a. 

n.  1.  V. 
Distinction  between  warranty  descending  to  and 

warranty  descending  upcn  the  heir,  338.  a. 

n.  (A). 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
Outline  of  the  doctrine  of  warranty,  as  to  what 

It  was  formeriy,  and  what  it  is  at  present, 

3165.  a.  n.  1.    373.  b.  n.  ft. 
In  law  or  in  deed,  among  the  civilians,  365.  a.  n.  1 . 
When  enaction  of  wananty  might  be  broaght  by 

the  Roman  law,  and  when  by  the  law  of  mnce. 

Ibid. 
As  to  voucher,  and  the  degrees,  &c  in  France, 

ibid.    , 
Warranty,  in  this  country,  is  of  feudal  extraction, 

ibid. 
The  doctrine  and  practice  of  warranty  in  the  eariy 

ages  of  the  feudal  law,  ibid. 
Implied  by  homi^,  ibid. 
Annexed  to  liomage  ancestral  differed  from  ezprrss 

warranty,  ibid. 
Rebutted  the  lord  from  claiming  the  huid,  &c.  as 

jreil  as  bound  him  to  defence  and  recompense. 

Ibid. 
.    How  affected  by  subinfeudation  and  the  statute 

^ie  empttrt$f  ibid. 
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Warranty, 

There  is  no  voucher  to  warranty,  it  U  said.  In  a. 
writ  of  funateUe  dimemne,  366.  b.  n.  1. 

Commencing  by  disseisb,  366.  b.  n.  1.  373.  b. 
n.  ft. 

Warranty  of  ancestor,  tenant  for  life,  may,  in  case 
of  forfeiture,  be  defeated  by  the  heir's  entry 
or  cUum  in  the  ancestor's  lifetime,  367.  b. 
n.  1. 

lineal  and  collateral,  difference  between,  370.  a. 
n.  1. 

And  assets,  barred  the  king  of  a  possibility  of  re^ 
verter,  at  common  law,  and  the  reason  of  it, 
370.  b.  n.  1.    373.  b.  n.  3. 

Of  a  parson,  &c.  why  it  does  not  bind  bis  succes- 
sor, 370.  b.  n.  1. 

Estate  tail  barred  by,  where,  373.  b.  n.  i. 

Warranties  by  tenants  for  life,  and  oolhUeral  war- 
ranties by  ancestors  having  no.  inheritance  in 
possession  are  made  void  by  statute,  373.  b. 
n.  I.    334.  a.  n.  i. 

The  effects  and  operation  of  warranty  at  commoh 
law, 
X.  In  conveyances  in  fee, 
3.  -    -    -    -    -   in  fee  simple  con-  ■  ^.^  » 

ditional,  1378-b. 

3.  -    -    -    -    -  for  life, 

4.  -    -    -    -    -  for  years. 

Since  the  statute  of  Gloucester,  373.  b.  n.  ft. 

Since  the  statute  de  diomt,  ibid. 

Since  the  statute  11  H.  7.  c.  30.  iUd. 

Since  the  statute  4  &  5  Ann.  c.  16.  iMd. 

At  iSbe  common  law,  and  since  the  statute*,  at  to 
the  purpose  of  rebutter,  ibid. 

The  cases,  where  the  operation  of  warranty  stiH 
prevails,  ibid. 

Warranties  are  all  coUateral  in  one  sense  of  the 
word  collateral,  ibid. 

Why  in  some  cases  warranty  bars  the  heir  from 
claiming,  and  in  others  it  does  not,  ibid. 

Why  by  ue  statute  de  dotdt  the  warranty  of  te- 
nant m  tail  did  not  bar  the  issue  without  assets, 
but  vras  a  bar  with  assets,  ibid. 

How  the  doctrine  of  the  bindins  of  lineal  anil 
collateral  warranty,  was  considered  by  lord 
Vaughan  and  lord  Holt,  ibid. 

CoUatoal  warranty  is  allowed  to  be  a  bar,  for 
the  security  of  purchasers  and  penons  in  poa« 
session  under  a  title  by  descent,  ihid. 

Reference  to  brd  Vaughan's  reports  on  the  sub- 
ject of  warranty,  374.  a.  n.  1. 

As  to  voucher,  370.  a.  n.  1 .    384.  b.  n.  1.   386.  b. 
n.  1. 
-     Trustees  may  safely  convey  by  the  word  gvwat, 
ibid. 

The  word  grant  implies  no  covenant  when  there 
is  an  express  covenant  ;p— or,  implying  a  cove- 
nant, the  express  covenant  qualifies  its  import, 
ibid. 

In  some  conveyances,  the  word  grant  is  necessary 
as  the  operative  word,  ibid. 

Conveyiiices  that  may  have  effect  witliottt  the 
word  grant,  ibid. 

Whether  implied  at  this  day  by  the. word  grant, 
or  give: 

I.  In  conveyances  in  fee, 
3.  -----  in  tail, 

3 for  life, 

4« for  years, 


(oMriv) 
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Wammtyf 
In  otBTejvPOes  ia  fee  aiinplt  hj  the  word  gkre, 

unoe  the  statute  q^U  emptMra,  wamntr  ii 

penooal  to  tbc  ^iniitor,  unless  it  arises  oam 

express  oootract,  ibid. 
Id  iiifts  in  tail,  and  in  leases  for  life,  by  tke 

word  give,  warranty  is  a  necessary  couse^oence 

of  tenure,  and  cannot  be  restrained  by  express 

covenant,  ibid. 
The  word  give  in  fooffments  creates  a  warranty 

firom  the  person  of  the  feoffor,  under  the  statute 

dt  ft^amif,  ibid. 
Jm  not  implied  by  the  word  grant  in  a  conveyance 

of  an  mheritance,  ibid. 
Hue  woid  grant  originally  created  a  warranty 

only  when  there  was  a  tenure  between  the 

party  grandng  and  the  party  to  whom  the  grant 

was  made,  ibid. 
Whether  it  is  impUed,  where  a  person  having 

A  tena  of  years  only,  conveys  the  lands  as  an 

estate  in  rea  simple  to  another  and  hb  heirs 

hy  the  word  "grant,"  ibid. 
Wamnty  is  implied  in  a  lease  ibr  vetn,  and 

is  In  nature  of  an  implied  general  covenant, 

and  may  be  restrained  by  an  express  covenant. 


J  libid. 


Implied  in  a  conveyance  by  a  trustee,  would  be 
restrained  by  hfs  covenant  against  encum- 
braaoes,  384.  a.  d.  1. 

The  reason  of  the  implied  covenant  b  a  pre- 
sumed contract,  to  give  a  recompense  to  a 
purcfaasM'  tsking  a  dofective  title,  and  paying 
a  vsioable  oonsideratioD,  384.  a.  n.  1. 

TriMsea  comreying  as  trustees,  cannot  be  pre- 
sumed to  wairaat,  ibid. 

IVtttiees,  te  ptevcnt  all  question,  shoaM,  by 
words  of  dedantion,  negative  tiie  eflest  of  the 
wwd  gnnt,  to  CRSte  a  warran^,  ind. 

Observations  oa  the  remedy  of  purchasers  fioc  de- 
fects of  title,  from  ftcts  or  chtrumstaooes  to 
which  the  express  words  of  the  covenant  to 
tl^m,  do  not  extend, 

1.  By  action  of  deceit, 
a.  By  bill  in  chancery, 
3.  Under    inherent    covenants 
from  loniier  vendon»         J 

Hfliea  a  pirehaser  eonsenU  to  take  a  deAetive 

tiHe,  hb  a^ement  to  do  thb  siioaM  be  ex- 

pressedf  ibid. 
The  ^Mstloo,  whether  6w  heirs  shall  vouch, 
^  where  there  iawarraa^  to*  mmi  wMwut  the 

words  «  and  hb  hein,^'  was  dboassed  In  a 

recent  case,  384.  b.  n.  (N). 

le  Joint  where  the  estate  b  joint,  and  several 
where  the  estates  are  seversl,  385.  b.  n.  3. 

Warranty  cannot  be  created  hj  wfll,  3^.  b. 
0.4. 

CShct  of  warranty  by  a  firtfaer  and  hb  heir  ap- 
parent, 386.  a.  n.  1. 

Wnranty  does  not  extingubh  the  right;  it  only 
suspends  the  exercise  of  it ;  and  a  release  of 
ftst  warranty  leaves  the  right  at  large,  387.  a. 
n.  1. 

^here  wartasty  is  temporsry,  the  fhhig  reeo- 
vered  may  be  of  perpetual  duration.  A  war- 
ranty ef  a  fie  h  not  a  warranty  in  fee,  387.  a. 

A  fee*  simple  may  be  recovered  upon  a  warranty 
Ibr  to,  ibid. 
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Warranty, 
DitermuMS,irtbaestol»  to  whieh  it  b  Muexed 

b  deleated  entirely,  and  not  as  to  a  particular 

estate  only,  387.  a.  n*  1.    388.  a.    (3IB8.  b. 

13th  ed.)  n.  1.    389.  a.  n.  9. 
Warranty  and  voucher  of  heur  at  law,  and  heir 

ia  Bora^gh  Ens^ish,  390.  a.  h.  (B). 
Feofiee  oaanot  take  advantage  ef  the  wamnty  to 

him«aks8hebtaBant,389ha.  a.  1. 
Upon  a  covenant  to  warrant,  and  dafeadthe  land 

to  a  lessee,  covenant  lies  whether  the  lessee  b 

evicted  righttoUy  or  tonioosly,  389.  a.  a.  a. 
There  may  be  a  remitter  because  a  warranty  b 

not  executed,  as  in  the  case  of  a  fine  suf  reader, 

390.  b.  n.  1. 
See  more  concerning  Warranty,  1  a.  a.  n.  a.  so.  a. 

n.  1,  t.    ti.  a.  n.  s.  7.    93.  a.  n.  6.    31.  a. 

n.  6.    35.  a.  n.  8.    39.  a.  n.  6.    50.  b.  n.  1. 

67.  b.  n.  1,    191.  a.  n.  1.    173.  b.  n.  4.    185.  a. 

n.  3.    187.  a.  n.3.     191.  a.  note,  sect.  VI.  8. 

913.  b.    n.  1.     915.  b.  n.  1.    939.  b.   n.  1. 

951.  b.  n.3.    971.  b.  n.  1.  L  1.    991. b.  n.  1 

390.  a.  n.  (A). 

JFarrmf 
Ferrets  and  nets  may  be  dbtrained  for  damage 

fioKoU,  but  not  if  they  are  in  the  hands  of  a 

man,  or  out  of  the  warren,  47.  a.  n.  13. 
Distinction  between  a  legal  warren  and  mere  land 

stored  with  conies,  as  to  waste  by  ploughing  the 

land,  53.  a.  n.  8. 
Stoppmg  and  digging  coney-bonows  is  not  waste, 

ibid. 

Waste  (Act  or  action  rf). 
By  or  against  donee  in  tail  after  possibility,  £cc. 

97.  b.  n.  9. 
How  and  by  whom  it  shall  be  broagbt  or  assigned, 

53.  a.  n.  9.    53.  b.  a.  7.  i#. 
Whatis,  53.  a.  n.3, 4, 5, 6.  8,9, 10,  11.    63.b. 

B-  1'  3*  4>  S- 
Amongst  tenants  in  common,^ 53.  b.  n.  i. 
Whether  it  lay,  at  comason  law,  agaaast  tenant 

by  the  curtesy,  ibid.  a.  11. 
Where,  though  it  does  aoC  lie,  equity  will  inter- 
pose by  iajuactioir,  54.  a.  a.  5. 
Where  it  lies,  or  not,  ibid.    54.  b.  n.  l.    57.  a. 

n.4.    9i8.b.  n.9.    973. a.  u.  9.    99t.a.n.i 
Orantee  of  revenion  shall  have  wasto,  54*  a.  n.  6. 
Of  what  value  it  shall  be,  ibid,  n.9,  lo. 
Permissi^,  aodon  oa  Ae  ease  lies  not  for,  unless 

on  an  express  agreement,  (^.  a.  n.  1. 
The  progress  ef  the  bw  as  to  the  accidental 

burning  of  hoases,  so  far  as  regards  hmdlord 

and  tenaat,  ih4d. 
Tenants  by  stat.  merchant  and  star,  staple  are 

not  poaishahle  for  waste,  Hdd. 
On  the  death  of  one  of  two  parceners^  who  shall 

loin  iu  action  ^  waste,  63.  a.  «.  1. 
Whether  permuRve  waste  b  a  forfeiture,  in  respect 

to  copyhold  estates,  ibid. 
Eqiuty  sometimes  relieves  against  a  foilisiture  for 

waste.  In  respect  to  copyhold  esCatoa,  ibid.  n.  9. 
Where  an  action  of  waste  lies,  tiS.  be  n.  9. 

979.  b.  n.  9.    973.  b.  a.  1. 
TUngs  wasted  and  severed  from  the  inliaritance 

may  be  seised  by  the  owner  of  llie  fee,  or  he 

may  bring  trover  where  no  action  of  waste 

would  He,  918.  Ik  n.  9. 
The  privilege  given  by  the  words,  loidbeat  in^psaefc- 

meaC  ^  watte,  b  snmxed  to   the  priwitj  of 

estate,  990.  a.  a.  1 .  * . 


IKP^X  TO    KQTE8. 


Waste  {Act  at  aetian  of\ 

ibid.  ^ 

Bestnctire  or  malidovs  wMt%  ibid 
To  what  lime  neoovvy  in  an  «ctm  dC  varto  r»- 

htes, 934. fi.  mi. 
Wbether  ^iifti  d  d^antal  lies  upon  wmo^^trj  by 

de£Miit»  or  by  m&t2  itfit,  ag«ioat  tcouit  io 

dower  m  tfaste,  866*  a.  H.  1. 
Attaint  lies,  if  in  waate  the  jqry  find  faltely,  or  if 
.    k  be  found  agaiiut  the  tenant  by  faiae  oatli, 

where  the  assise  is  awarded  for  defaalt,  Ibid. 
Whether  in  waste,  the  daniagea«and  not  the  |>bce 

wasted,  are  theprinoipal,  ihid. 
The  right  of  depxt^^riog  is  originally  lodged  in 

the  owner  of  the  waste  whereof  he  ia  lord, 

ft6i.  a.  n.  1. 
See  more  omceirniilg  Acts  and  Acrions  of  Waste, 

08.  a.  n.6.    4a.a,n«3«4.    44.b.n.  7.    46. a. 

B*  9-     53*  *•  n.  1.  II.    58.  b.  a.  a,  tt.  fli»  g. 

54.  a.  «.  1,  s,  3,  4.  7,  8.  11.     64.  b.  n.  3. 

57.  a.  n.  s.    155.  a*  B.  8-   1 58.  K  n.  3.  aig.  b. 

n.1.    S5i.a.n.  1.    271.0.8.1. 

Watery 
Is  not  by  that  name  demandable  m  a  precipe, 

4-  «•  n.  a- 
The  soil  does  not  pass,  if  a  man  grant  <ifuom 

uam,  4^  b.  n.  3. 
By  what  name  land  covered  with  water  sbidl  be 

demanded^  ibid. 

WaySy  56.  a.  n.  3. 

WeighiSy  159.  b.  n.  3. 

WestmhsteTy 
Though  not  a  honnigh  oorporate,  is  a  dty  by  ex- 
press creation,  10$.  b.  n.  a,  3. 
Effect  of  4  Ana.  c.  16,  and  34  Geo. 3.  c.i8.  with 
respect  to   actions   or  suits  at  Westminster, 
157.  a.  n.  4. 

White'thomj 
Masy  be  timber  by  castom,  $3.  a.  n.  10. 

WhoUBloody 

14.  a.  n.  4. 
See  Haf  Blood, 

Wifhy 

113.  a.  n.  d. 

See  Boron  oad  Ftme. 

waC 

Of  penonal  estate,  at  what  age  it  may  be  made, 

fl^b.  n.6. 
fiistoiy  of  the  power  of  disposing  of  land  by  will, 

111.  b.  n.  1. 
Of  lands  devisable  by  costom,  is  within  39  Car.  a. 

c.  3.    1 1 1 .  a.  n.  3.  , 

no  statute  of  wIUb,  88.  b.  n.  11.     111.  h.  n.  3. 

174.  a.  n.  3. 
In  .writings  lis.  b.  n.  4. 
Mmcvpoltoe,  ibid.  111.  a.  n.  3. 
Bole  of  coostniction,  11  a.  a,  n.  1. 
2>eclaring  that  lands  shall  be  sold  by  executcnrs, 

336.  a.  n.  1. 
Construction  of  wills  as  to  raieral  and  particular 

intention,  371.  b.  n.  1.  Vn.  8. 
Construction  of  wills  as  to  technical  expressions, 

ibid. 
Powers  under  wiUl,  371.  b.  n.  1.  VIII.  1. 
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WiUy 

Uses  created  h^  wffl,  ibid. 

As  Co  disseirin,  397.  a.  n.  1. . 

As  to  warranty  and  frankmarriace,  3^5.  b*  a.  4. 

For  more  ooneeming  WUls,  see  Demtt,  and  ifl.  b. 

n.  t.    34.b.  n.3.    111.  a.  n.0.    111. h.n.5. 

iis.a.n.3.   113.  b.  n.  1.   rt3.  a.  n.  3.    164.8. 

n.3.   171.  b.  n.6.   176.^8.5.9.   185.8.^10. 

185.  b.  n.  3.     190.  b.  n.  4.    191.  a.  note,  sect. 

VI.  10.    305.  a.  n.  1.  5thly.    306.  a,  f3oe.b. 

iSth  ed.)  n.  1.  adly.    313.  b.  n.  i.    \i^,  a. 

n.  I.    337.  a.  n.  I.  I.    340.  b.  n.  3. 

Wm  (Tenant  at  J 
Who  is,  aadliow  Uq  estala  may  ba  wwaoi,  56«  a. 

n*  I.  3-    57*  b.  n.5. 
His  privileges*  55.  a.  n.  4. 
What  b  a  determination  of  hia  «siato»  55.  a. 

n.  13»  »4»  16- 
When  rent  is  payable  by  tenant  at  wiU»  al^ar  lis 

estate  is  determined*  55.  b.  a.  16. 
Shall  have  an  action  against  a  straagtrlbr  eotting 

trees,  57.  a.  n.  3u 

Withm  the  four  $ea9%  107^  a.  n.6; 

Witnesses^    ' 
6.b.  n.5.    iii.b.  n.3, 
n.1.    371. b.  n.  1.  I.I. 
SeelWencc. 


167. b.  n.3,  •  346, b. 


Woody 
Whether  a  grant  of  wood  includes  the  soil,  4. 
n.  6. 

Woods, 
Being  excepted  in  a  lease  (under  33  H*  flL  c  38), 
at  cortaoi  rent,  a  aew  Imbo  aft  tho  soma  amt 
without  such  exception  is  bad,  44.  b.  n*  d» 

WoodoMtdy 

The  office  of  woodward,  and  the  pririk^a  of 
having  the  bark  of  fisllod  trees,  laaj  bo  appur- 
tenant to  a  manor,  i6i5.  b.  lu  i* 

Qttcre,  how  such  office  u^i  privilege  are  oSbtjbfA 
by  a  partition  of  the  manor,  i6;5«  h.  n,  3* 

Wwdiy 
Construction  of  the  words,  xn  poitcmai  ynettmkr 

dit,  30.  b.  n.  3. 
A  lease  made  by  A,  lessee  Ibr  Ulb  to  B.  8c  C.  on 

condition,  that,  in  a  certain  event,  the  land 

shall  revert  to  A,,  without  detenniuinff  any 

estate  certain  in   the   grant,  passea  aB  A/a 

estate,  43.  a.  a.  11. 
Difference  between  the  words  **  fiom  tile  dnjif  of 

making"  and  '^fiom  the  nuMng,'*  44. a.  n.  4. 
Difference  between  "  date"  and  "  day  if  like  dtH^ 

46.  b.  n.  8, 9*      ' 
With  respect  to  livery  of  seuia,  48.  a.  n.  61. 
As  to  a  determination  of  a  tenaacy  at  wfll;  0^  b. 

n.  15. 
Meaning  of  the  term  orrccted^i  73.  b.  n^a. 
Difference  where  the  repugnancy  of  wonfa,  in  a 

boad,  or  release,  appears,  aad  where  Hdoea 

not,  313.  b.  n.  I. 
See  liBMtotioiis,  Tail,  &c 

Wreck^ 

Is  a  royal  franchise,  but  by  grant  or  prescriptioB 
may  belong  to  a  subject,  either  in  gross,  w  as 
part  of  his  manor,  &c  361.  a.  n.  r. 
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Dt  uentiv  vupieiendo,  praeeediagB  ou  the  writ, 
where  a  wife  is  married  to  a  Moond  husband, 
8.  h.  n,  1. 
Where  gnntable,  and  necessity  of  altering 
the  present  mode  of  proceeding, on  tlie 
writ,8.b,  n,a,  3. 
Antiquity  of  the  writ*  193.  b.  n.  1. 
Of  annuity,  146L  a.  n.  i.  147.  a.  n.  5.  1 48.  a,  n.  4. 
300.  h,  D.  I. 
Whether  a  personal  or   a  miaed  action, 
985.  a.  a.  1. 
Of  aasiae,  i55.a.  n.  a.   939.  a.  n«  1.  978.  b.  n.  1. 

As  to  damages,  355.  b.  n.  1. 
De  mm  pamtndu  in  atrimt  et  yainrtii,  :  55.  b.  b.  9. 

156.  b.  n,  5*    158.  a.  II.  9. 
DcmagndaaiA  eligendd,  what  a  good  return  to, 
,    I50i  a.  n.  9. 
Of  ay  el,  164.  a.  n.5. 
To  a  bishop,  9o6.  a.  n.  i. 
Ct^pm  mi  mitiffhciendum,  \gu:  note,  sect.  VI.  9. 

«l9.  a.  n.9. 
Cmtftf  nalriMMiu  |»vioc«<i,  940.  b.  n*  1. 
Of  eenrair,  141.  a.  n.  9. 
OfoonspiraeTfWhereit  lies,  161.  a.  n.  4.  III. 
De  oorrodio  habendo  et  dt  amniA  pemiont,  190.  a. 

n.  I. 
Of  cosinage,  aiel,  and  besalel,  as  to  damages, 

355.  b.  n.  i. 
Of  covenant,  930.  b.  n.  1. 

Against  lessor  of  tenant  for  years,  389.  a. 
n.  9. 
De  CMilode  admittendo,  88.  b.  n.  16. 
De  auUfdia,  ibid. 
Of  deceit,  lies  for  a  wife,  against  her  husband,  for 

kiwfiskf  a  fine  in  her  name,  133.  a.  n.  4. 
Dmm  ekmeU  ettramcm,  191.  a.  note,  sect.  VI.  9. 

909.  a.  n.  1.  IV. 
Of  disseism,  978.  b.  n.  1. 

Sheriff's  duty  in  eiecuting,  154.  a.  n.  1  u 
Of  novel  disseisin. 

As  to  damages,  355.  b.  n.  1. 
As  to  warraiity,  36^.  b.  n.  1. 
Of  dower,  905.  a.  n.  1.  4thly. 
Dumfiiitii^ra  tttaUm,  978.  b.  n^  1. 
Droitural,  978.  b.  n.  1. 
Etq^,  191.  a.  note,  sect  VI.  9. 
Of  entry,  939.  a.  n.  1. 

IntunttnuUeasu,  184.  b.  n.  1. 
Aa  to  remitter,  347.  b.  n.  1. 
As  to  damages,  355.  b.  u.  1. 
Of  error,  39.  b.  n.  4.   I3i.a.  n.  1.  161.  a.  n.  4. 1. 

9A9.b.  n.  1. 
Of  extent,  191.  a.  note,  sect.  VI.  9.  909.  a.  n.  1.  IV. 
Of  execution,  909.  a.  n.  x.  V.  3. 
•  Of  felse  judgment,  959.  b.  n.  1. 
tkrifttdat,  191.  a.  note,  sect.  VI.  9. 
Of  forcible  ent^,  957.  b.  n.  1. 
Emgravi  fMcreu,  940.  b.  n.  9. 
HaMrt/acJaiseiitfMm,330.  a.  n.  1. 
JHeefindohomagh,6'j.  b.  n.  1. 
JkhmburepUgiendc,  may  be  sued  by  two  jointly, 
145.  b.  D;9. 
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Lemrifieki,  191.  a.  note,  teet.  VL  ^ 

Of  liverv  and  partition,  169.  a.  n.  9. 

Of  aumatMHir,  949.  b<  n.  1. 

Of  imseroto  mwct  icwtKa,  101.  a.  n.  4.  L 

Of  modenUa  mmric^rdiot  197.  a.  n.  1. 

Of  mortdanoetfter,  as  to  damage,  355.  b.  n.  l« 

Kuper  abut,  175.  a.  n.  4. 

Original,  i9i.  a.  n.  1.  990.  b.  n.  1.  L  9. 

Of  occupation,  949.  b.  n.  9. 

Of  partitioni  1O7.  b.  n.  3.     169.  a.  n.  9«    19;.  a. 

n.  1,9.     , 
De  partUhnefimendA,  184.  a.  n.  I.     164.  b.  n.  4. 

169.  a.  n.  9.     175.  a.  n.  2. 
Dt  perambulaticnefiieiendA,  1^.  a«  n.  9. 
•  Possessory,  115.  a.  n.  4. 
Of  aif  mod  damnum,  99.  a.  n.  1. 
Of  quod  ei  ddhrceat,  188.  a.  n.  9. 

Where  it  lies,  355.  a.  n.  1 . 
De  mlionabiU  parte,  as  to  parceners,  175.  a.  n.  4. 
De  ratiomdfUi  parte  boiMrum,  1 76.  b.  n.  3. 

Whether  it  lav  at  common  law  or  by  custom^ 
176.  b.  n.o. 
Of  ravishment  of  ward,  88.  b.  n.  lO. 
Ofrediisdsin,  I54.a.  n.  8.     158.  b.  n.  3. 

Where  and  against  whom  it  lies,  154.  a.  n.  ii. 
1^  b.  n.  1. 
Of  right,  115.  a.  n.  1. 4.    19I.  a.  n.  1.    156.  b. 

n.  1.    188.  a.  n.  9.     939.  a.  n.  1.      980.  h. 

n.  (B). 
By  reoiainder  man  against  the  disseisor  of 

tenant  for  life,  978.  b.  n.  1. 
The  gist,  in  a  writ  of  right,  ibid. 
Of  tubpetna,  135.  a.  n.  I.     191.  a.  note,  sect. 

VL  1 1.  971.  b.  n.  1.  IT.   990.  b.  n.  1. 1. 3. 
.  Of  trespass  ^uore  consai^uinetaa  et  ketredem  cepii, 

88.  b.  n«  19. 
To  inquire  of  waste,  158.  b.  n.  3. 
See  more  concerning  Writs,  38.  b.  n.  1.   33.  a. 

n.  11.  6^.  a.  n.  6.  ii5«a.  n.  6.  199.  a.  n.  7. 

Writing, 
Where  necessary  under  the  99  Car.  9,  c.  3.  48.  a. 

n.  3. 
And  other  forms  required  in  a  will  of  real  estate 

by  99  Car.  9,  c  3.  1 1 1.  b.  n.  3. 

Wrongs 
Is  umimited,  and  cannot  be  qualified^  180.  b.  n.  7* 


Yard^land,  69.4.  n.9. 

Year  and  day^  350.  b.  n.  i. 

York, 
The  customary  divuion  of  personalty  on  a  death, 
in  restraint  of  the  testamentary  power,  pre- 
vailed in  the  province  of  York,  176.  b,  n.  5. 
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Chap.  1.  Fee  simple.  Sect.  1. 


n^E NANT  in  fee  simpk  is  he  which  hath  lands  or  tenements 

C] .  n  "^  to  hold  to  him  and  hu  heires  for  ever.  And  it  is  called  in 
a.  J  Latin,  feodum  simplex,  ybr  feodum  is  the  same  that  ifiheritance 
is{i),  and  simplex  is  as  much  as  to  say,  lawfuU  or  pure.  And 
so  feodum  simplex  signifies  a  lawfull  or  pure  inheritance.  Quia  feodum 
idem  est  qu6  haereditas,  et  simplex  idem  est  ^uod  le^itimum  Tel  purum. 
Et  sic  feodum  simplex  idem  est  au6d  heereditas  legitima,  yel  heereditas 
pura.     For  if  a  man  vxmld  purchase  lands  or  tenements  in  fee  simple^  it 

behooveth 


(i)  Sir  Thomas  Smith  and  Dr.  CoweU  find  fault  with  Littleton  for  this 
explanation  of^ee ;  but  without  the  least  reason.  Though^e,  in  its  general 
acceptation,  signifies  land  holden^  as  distinguished  from  land  allodial;  3'et  in 
our  law,  it  is  most  frequently  used  in  a  particular  sense,  to  denote  the  quantity 
of  estate  in  land,  which  is  atways  the  sense  of  the  word  when  we  say,  that  one 
is  tenant  or  seised  in  fee.  Therefore  Littleton  Js  not  merely  justified  in  writinff, 
thai  fee  is  the  same  as  inheritance;  for  if  in  describing  who  is  tenant  in  fee  simme, 
he  had  explained  the  word  otherwise,  he  would  have  misled  the  student.  The 
censure  of  Littleton  would  have  been  spared,  if  the  difference  between  attempt* 
uig  to  give  the  etymology  of  fee  and  its  general  sense,  and  professing  only  to 
explain  uparticuJlar  use  of  the  word,  had  been  attended  to.  See  Smith's  Com^ 
mowmeaUnofEngL  b.  3.  c.  10.  Coio.  Intern,  verbum  Fecy  and  Wright's  Ten,  149. 
In  this  last  book  Littleton  is  well  defended.  Lord  Coke's  comment  on^r  is 
very  full  to  the  same  purpose.    See  post.  1 .  b. 

Vol.  L  B 


2.  a.]  Of  Fee  simple.  L.  1.  C.  1.  Sect.  1. 

justiciarios  t^  ad  placita ^orestarunif  gtuu  idemjrater  F  2.  "1 
noster  habet  ex  dono  donuni  regis  HenricipatrU  nostri,  I  ^^  J 
secundum  assis.  Jbresta  tenendC^  Sfc,  In  thU  case  the 
grantee  and  his  heires  had  a  personall  inheritance  in  making 
of  a  request  to  have  letters  patents  of  commission  to  have  justices 
assigned  to  him  to  heare  and  determine  of  the  pleas  of  the  for* 
restSy  and  concemeth  neither  lands  or  tenements.  And  so  it  is 
if  an  annuity  be  granted  to  a  man  and  his  heires,  it  is  a  fee  sim- 
ple personall :  (i)  etsicde similiims.  And  lastly,  hereditaments 
mixt  both  of  the  realty  and  personalty.  As  the  abbot  of  Whit^ 
bye  in  the  county  of  Yorke  having  a  forrest  of  the  gift  of  William 
of  Percie  founder  of  that  abby,  and  by  the  charters  of  king  John 
and  of  other  his  progenitors,  king  Henry  the  third  did  grant 
Bo.  Pftt  an.        abbati  et  conveniui  de  WhitbyCy  quod  ipsi  et  eorum  successores  in 


responsiones  et  prcBsentaitones  Jaciend^  de  transgi 
quas  amodo  fieri  continget  de  venatione  intra  metasjbresta  sua  de 
Whitbye^  quam  habent  ex  danatione  Willi,  de  Percey  et  Alani  de 
Perceyfilu  ejus,  et  reddrtione  et  cancessione  domini  Johannis  quon- 
dam regis  Anglia  patris  nostrij  et  confirmatione  nostra,  coram 
justiciariis  nostris  itinerantibus  ad placitajbrestce  in  partibus  iUis 
et  non  alibi,  sicut  viridariijoresta  nostra  hujusmodi  responsiones 
et  prcBsentationesfacere  debent,  et  consueverunt,  Et  si  contingat 
akquosforensecos,  qui  non  sunt  de  Ubertate pradidorum  tAbatis  ei 
convent  us  f  transgressionemjaeere  de  venatione  intra  metasjbrestce 
pradicta,  quos  pradictiviridarii  attackiare  non  possunt^  Votumus 
et  concedimus  pro  nobis  et  Jusredibus  nostris  qubd  hujusmodi  trans- 
gressares  perjusticiariosjbrestie  nostra  ultra  Trentam  aftachien" 
iur,  ad  prasentationem  viridariorum  pradict.  ad  respondendum 
inde  coram  justiciariis  nostris  itinerantibus  ad  jdadta  foresta 
nostra  in  partibus  illis,  cilm  ibid,  ad  placitandum  venerint  proui 
secundum  assisam  et  consuetudinemjoresta  nostrajuerint/aciend^. 
Which  charter  was  pleaded  upon  the  claime  made  by  the  abbot 
of  Whitbye  before  Willoughby,  Hungerford,  and  Hanbury,  jus- 
tices in  eire  in  the  forrest  of  Pickering,  which  eire  began  anno 
8  £.  3.  And  these  before  them  were  allowed.  And  when  the 
(7  Co.  83.)         king  created  an  earl  of  such  a  county  or  other  place,  to  hold  that 

dignity  to  him  and  his  heires,  this  dignity  is  personall,  and  also 
concemeth  lands  and  tenements,  (s)  But  of  this  matter  more 
shall  be  said  in  die  next  Chapter,  Sect.  14,  and  15. 

^^o  fo'a^fi-i-  "  ^^^  *^  "  ^^^^^  *"  ^^^»^»  ff^odum  simplex,  for  feodum  is  the 

Brit,  cap.'  3a.  *?'"^  '^''^.  Mcriiance  m."    Here  Littleton  himselfe  teacheth  the 

&  79.  signification  of  feodum,  according  to  that  which  has  been  said. 

For  interpreta-  which  only  is  to  be  applied  to  fee  simple  pure  and  absolute.  And 

tionof  wordsami  this  and  all  his  other  interpretations  of  words  and  etymologies 

fi2S!!r?8 '95  ^'^'^^"ghout  all  his  three  bookes  (wherein  the  studious  reader  wiU 

1 16,  J 19. 135.  observe  many)  are  perspicuous  and  ever  per  notiora^  et  nunquam 

ignotum 


(0. An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason  as  an 
heredUament,  7  Co.  34.  b.  yet  being  oidy  personal,  it  is  not  an  hereditament 
withm  the  statute  of  mortmain  of  the  7  E.  1.  st.  2,  nor  is  it  intailable  within 
the  statute  de  donis.    See  post.  2.  a.  b.  &  20.  a. 

(2)  Therefore  such  dignity  has  been  adjudged  to  be  intailable  within  the 
statute  de  donis.    See  post,  aa  a. 


hA.  C.l.  Sect.  1.        Of  Fee  simple.  [2.  a.  2.  b. 

ignoium  per  igjtoHus;  and  are  most  necessary,  for  ignoratis  ter'  154.  164.  174. 

minis  ignoratur  et  ars.  *84«  »86.  194. 

*^  «04.  234.   467, 

a68.  332.  337. 424. 5QO.  69a.  645. 689. 733. 

*'  Simplex  is  as  much  as  to  say^  latv/idl  or  pure**    Hereof  he  Bract.  lib. 9. 

treateth  onely  in  this  place.   And  Littleton  saith  welJ,  that  sim^  cap.  39.  fo.  91. 

plex  idem  est  qubd  purum.     Simplex  enim  dicitur  quia  sine  plicis ;  ^*  b*  '*i^-  4- 

et  purum  dicitur^  qubd  est  merum  et  solum  sine  adaitione.  Simplex  vSitBnh  a. 

donatio  et  pura  est,  ubi  nulla  addiia  est  conditio  site  modus ;  f tm-  ^^^p,  g^    ' 

plex  enim  datur^  qubd  nuUo  additamento  datur,  Bnct.  lib.  3. 

cap.  5,  &c.  Britt.  cap.  34. 

**  A  laxo/uU  or  pure  inheritance**  And  therefore  it  is  well  said^  Fleta,lib.3,Ga.3. 
qubd  donationum  alia  simplex  et  pura,  qu€B  nulla  jure  civili  lel  Plowd.  58.  b. 
fiaturali  cogente,  nulla  precedente  metu  vel  interveniente,  ex  merd 
gratuiidque  liberalitate  donantis  procedit,  et  ubi  nulla  casu  xdit 
donator  ad  se  revertiauoddedit ;  alia  sub  modo,  conditioner  tdob 
causam,  in  quibus  caswus  non  proprHJit  donatio,  dim  donator  id  ad 
se  reverti  wlit,  sed  quadam  potiusJeodaUs  dimissio  ;  alia  absoUUa 
et  larga ;  alia  striata  et  eoarctata,  sicut  certis  haredibus,  quihusdam 
d  successione  exclusis,  Sfc,  And  therefore  seeing  fee  simple  is 
luereditas  legitima  velpura,  it  plainly  confirmeth  diat  the  division 
of  fee  is  by  his  authority  rather  to  be  divided  as  is  aforesaid  than 
fee  simple.  And  he  saith  well  in  the  disjunctive,  legitima  vdpurOf 
for  every  fee  simple  is  not  legitimum.  For  a  disseisor,  abator, 
intruder,  usurper,  Sfc.  have  a  fee  simple,  but  it  is  not  a  lawful! 
lee.  So  as  every  man  that  hath  a  fee  simple,  hath  it  either  by 
right  or  by  wrong.  If  by  right,  then  he  hath  it  either  by  pur- 
chase or  descent.  If  by  wrong,  then  either  by  disseism,  in- 
trusion, abatement,  usurpation  (3),  &c.  In  this  Chapter  he 
treateth  onely  of  alawfull  fee  simple,  and  divideth  the  same  as  is 
aforesaid. 

"  For  if  a  man  purchase**    Persons  capable  of  purchase  are  Persons  capable 
of  two  sorts,  persons  natural  created  of  God,  as  LS.  L  N.  Sfc.  of  purchase, 
and  persons  mcorporate  or  politique  created  by  the  policy  of 
man  (and  therefore  they  are  called  bodies  politique) ;  and  those 
be  of  two  sorts,  ttz.  eitner  sole,  or  aggregate  of  many:  again.  Who  have  abi- 
aggregate  of  many,  either  of  idl  persons  capable,  or  of  one  per-  li^y  to  graut. 
son  capable,  and  the  rest  incapable  or  dead  in  law,  as  in  the  ^^^^  ^^^  ^^' 
Chapter  of  Discontinuance,  Sect.  655,  shall  be  shewed.    Some 
men  have  capacitie  to  purchase,  but  not  abilitie  to  hold  :  some,   1 1  £lix. 
capacity  to  purchase,  and  ability  to  hold  or  not  to  hold,  at  the  l>ier,  383. 
election  of  them  or  others :  some,  capacitie  to  take  and  to  hold :  j^  ^*  ^*  ^^' 
some,  neither  capacitie  to  take  nor  to  hold :  and  some,  specially  ^  £.  4. 39. 
disabled  to  take  some  particular  thing.  (1  Ro.  Abr. 

If  an  alien  Christian  or  infidel  purchase  houses,  194-) 

[2^1  lands,   tenements,  or  hereditaments  to  him  i^  and 
1^      I  his  heires,  albeit  he   can    have    no    heires,  yet  he 
is  of  capacitie  to  take  a  fee  simple  (1 )   but  not  to 

hold 

(3)  For  the  difference  between  such  estates  by  wrong,  see  post.  277.  a.  and 
that  they  cannot  be  said  to  be  by  purchase,  see  post.  3.  b.  &  18.  b» 

(1)  Tlierefore  on  a  coyenant  to  stand  seised,  an  use  will  arise  for  an  alien. 
Godb.  275.  But  by  act  of  ktiv,  as  by  descent,  he  cannot  even  take  for  tlie 
benefit  of  the  king.  7  Co.  Calvin's  case,  135.  a.  Post.  31.  b.  and  1  Ventr.417. 
See  in  Dy.  283.  b.  the  case  of  a  fcofiinent  to  an  alien  and  another  to  uses. 

B  3 


2.  b.]  Of  Fee  simple.        L.  1.  C- 1.  Sect.  1. 

bold  (a)«  For  uppa  an  office  founds  the  king  phall  have  it  by 
his  prerogative  (3),  of  whomsoever  the  land  is  holden(4). 
And  so  it  is  if  the  alien  doth  purchase  land  and  die,  the  law 
doth  cast  the  freehold  and  inheritance  upon  the  king  (5). 
If  an  alien  purchase  any  estate  of  freehold  in  houses,  lands, 
tenements,  or  hereditaments,  the  king  upon  office  found  ^hall 
have  them.  If  an  alien  be  made  a  denizen  and  piapcbase 
sa  Hen.  6,03.  land,  and  die  without  issue,  the  lord  of  the  fee  shall  have 
PI.  Com.  483*      the  escheat,  and  not  the  king.    But  as  to  a  lease  for  yearei^ 

there  is  a  diversitie  betweene  a  lease  for  yeares  of  a  house 

for    the  habitation  of  a  merchant  stranger  being  an   alien, 

5  Mar.  Br.  tit.     whose  king  is  in  league  with  ours,  and  a  lease  ror  yeares  of 

Denizen,  aa.      l^nds,  meadowB,  pastures^  woods,  and  the  like.    For  if  he  take  a 

lease  for  yeares  of  lands,  meadows^  &c.  upoii  office  found,  the 

king  shall  have  it  (6).    But  of  a  house  for  habitation  he  may 

take  a  lease  for  years  as  incident  to  commerce ;  for  without 

habitation  be  cannot  merchandize  or  trade  (7).  But  if  he  dqiart, 

or  reUnquidi  the  realme»  the  king  shall  have  the  leaae.    60  it  is 

if  be  die  possessed  thereof,  neither  his  executors  or  adniini»- 

trators  shall  have  it,  but  the  kins  (8);  for  he  had  it  only  for 

habitation  as  necessary  to  his  trade  or  traffique,  and  not  fiv  the 

Pasch.  ag  Elis.    benefit  of  bis  executor  or  administrator.  But  if  the  alien  be  no 

in  Sir  James       merchant,  then  the  king  shall  have  the  lease  for  yeares,  albeit  it 

Croft's  case.        ^^^.^  £>^p  ^^^  habitation  (o);  and  so  it  is  if  he  be  an  alien  enemie. 

49  ELa-Vi.       And  all  this  was  so  resolved  b^  the  judges  assembled  together 

(5  Co.  5a.  b.)     for  that  purpose  in  the  case  of  sir  James  Croft,  Pasch.  29  of  the 

raigne 


(3)  If  the  purchase  is  made  with  the  king's  IteenBe^  it  seems  that  he  may 
hold.  See  14  Hen.  4«  so.  How  tlie  law  is,  where  an  alien  purchases  in  the 
name  of  a  trustee,  see  King  and  Holland,  Styl.  so,  &c.  All.  14,  and  1  Ro. 
Abr.  194.  See  also  13  Geo.  3.  c.  14,  which  enables  aliens  to  lend  money  on 
land,  &c.  in  the  West  Indies. 

(3)  But  not  before  office,  except  in  case  of  the  alien's  death.  Adj.  5  Co. 
5s.  b.  Before  office,  recovery  by  an  alien  tenant  in  tail  will  bar  remainders. 
Adj.  GouIJsb.  los.    4  Leon.  84. 

(4)  If  an  alien  purchases  a  copyhold,  it  is  said  that  it  shall  escheat  to  the 
lord.    Dy.  s.  b.  in  marg.  but  see  i  Mod.  17,  and  All.  14, 

(5)  See  in  Plowd.  329,  several  cases,  in  which,  for  a  like  reason,  the  king  is 
entitled  without  office. 

(6)  Accord.  7  Co.  Calvin's  case,  Dy.  b.  in  marg. 

(7)  But  3s  H.  8.  c.  16.  s.  13,  makes  void  all  leases  of  houses  or  shops  to  an 
alien  being  an  artificer  or  handicraftsman*  This  law,  however  contrary  it  may 
seem  to  good  pohcy  and  the  spirit  of  commerce,  still  remains  unrepealed ; 
but  in  &vour  of  aliens,  it  has  been  construed  very  strictly.  See  1  Sid.  309. 
1  Saund.  7.  s  Show.  135.  3  Mod.  94.  3  Salk.  39.  In  the  latter  book  a 
lease  to  an  alien  art^oer  is  said  to  be  forfeitable  to  &e  kins  at  common  law; 
but  for  this  extraordinary  doctrine  no  authority  is  cited.  As  to  the  ci^aci^ 
of  aliens  to  take  personal  chattels,  see  s  Ro.  Rep.  93. 

(8)  Contra  1  And.  25.  N.  Bendl.  36.  See  m  Cro.  Cha.  8,  a  case  where 
administration  to  an  intestate  alien  was  granted  to  his  nephews  and  nieces,  who 
were  also  aliens,  and  part  of  the  estate  consisted  of  l^tfes  for  years. 

(9)  If  this  be  the  common  law,  oufht  not  its  severi^  to  be  corrected  by  the 
legislature?  To  deny  the  right  of  takuig  a  house  for  hsjiitatien  to  aliens  not 
being  tnerchaniSy  is  like  forbidding  all  other  foreigners  to  come  and  reside 
^ —     See  7  Co,  Calvin*s  case,  17.  a.  where  lord  Coke  seems  to  express  him^ 

'thout  distinguishing  between  aliens  being  merchants  and  other  aliens. 


L.  1.  C.  1.  Sect.  1.         Of  Fee  simple.  [9.  b. 

nigne  of  queene  Elizabeth.    AIso^  if  a  man  commit  felony,  and    ^ 

after  purchase  landi,  and  after  ia  attainted,  he  had  capacitie  to 

purdiase,  but  not  to  hold  it ;  for  in  that  caae  the  lord  of  the  fee 

shall  have  the  escheat  (lo) ;  and  if  a  man  be  attainted  of  felony, 

yet  he  bath  ci^citie  to  purchase  to  him  and  to  his  heires, 

albeit  he  can  have  no  heire,  but  he  cannot  hold  it;  for  in  that  Magua Charts, 


c^ase  the  king  shdl  have  it  by  his  prerogative,  and  not  the  lord  cap.  36. 
of  the  fee ;  for  a  man  attainted  hath  no  capacitie  to  purchase  7  £•  '-.^f*^:  s* 
(being  a  man  dvUiter  m&rtuusj  but  onely  for  the  benefit  of  the  ^  ^Iig>o«<- 
king,  no  more  than  the  alien-n^e  hath.    If  any  sole  corporation  13  £.*i.  c«p.  33. 
oi^  t^Rgrcgate  of  many,  either  ecclesiasticall  or  temporall  (for  the  15R.  s!  cap!  5. 
words  of  the  statute  be  si  quit  religiosus  vel  alwsj  purchase  33  H.  8.  cap.  10. 
lands  or  tenements  in  fee,  tiiey  have  capacitie  to  take  but  not  39  ^-  •«?•  5- 
to  retaine  (onlesse  they  have  a  sufficient  license  In  that  (11)  ^u  lie. 
bdiaife);  for  within  the  yeare  after  the  alienation,  the  nent  lord  39  a^,  p.  i^. 
of  the  fee  may  enter;  and  if  he  doe  not,  then  the  next  imme-  Brit.  fo.  33. 
diate  lord  from  time  to  time  to  have  half  a  yeare ;  and  for  ^^^  ^i^-  9- 
defeult  of  all  the  mesne  lords,  then  the  king  to  have  the  land  so  ^^^  ^^ 
aliened  for  ever,  which  is  to  be  imderstooa  of  sudi  kiheritanee  yyi.  ^ 
as  may  be  holden.     But  of  such  inheritances  as  are  not  holden,  sgE.  3.i^id.i3. 
as  villeines,  rent  charges,  commons,  and  the  like,  the  king  shall  ai  BL  3. 5. 
have  them  presently  by  a  favourable  interpretation  of  the  ^^^^^ 
statute.   An  annuity  granted  to  them  is  not  mortmaine,  because  ^^j*^  \  \^'  ^' 
it  chargeth  the  person  only.    Some  have  said  that  it  is  ludled  1^  £.  3. 
mortmaine,  nanus  mortua^  quia  possessie  earum  est  tmmortaliSf  Movtm.  8. 
manus  pro  possessionem  et  mortua  pro  immortaliy  and  the  rather^  34  H*  ^-  37* 
for  that  by  the  laws  and  statutes  of  the  realme,  all  ecclesiastical  /pi^/'^o^  ^\ 
persons  are  restrained  to  alien.    *  Others  say  it  is  called  manus  ^  k^.  14. ' 
mortua  per  antivhrasiny  because  bodies  politique  and  corporate  *  Fl.  Com.  193. 
never  die.    Otners  say  that  it  is  called  mortmaine  by  resem;-  in  Wroteslyc'i 
blance  to  the  holdine  of  a  man's  hand  that  is  ready  to  die,  for  ^'     .  . 
what  he  then  holdeth  he  letteth  not  goe  till  he  be  dead.  These  ^u^.^ 
and  such  others  are  framed  out  of  wit  and  invention;  but  the  yE*  1.  tu  «. 
true  cause  of  the  name,  and  the  meaning  thereof,  was  taken 
ftom  the  effects,  as  it  is  expressed  in  the  statute  itself,  ver  quod 
qu4g  servUia  ex  kujusmodijeodis  dehetUury  et  qua  ad  de/ensionem 
regni  ab  initio  provisajuerunty  indebite  subtrahuntur,  et  capitales 
domini  eschaetas  suas  amittunty  so  as  the  lands  were  said  to 
come  to  dead  hands  as  to  the  lords,  for  that  by  alienation  in 
mortmaine  they  lost  wholly  their  escheats,  and  in  effect  their 
knights-services  for  the  defence  of  the  realme,  wards,  marriages, 
reliefes,  and  the  like ;  and  therefore  was  called  a  dead  hand,  for 
that  a  dead  hand  yeeldeth  no  service. 

I  passe  over  villeins  or  bondmen,  who  have  power  to  purchase 
lands,  but  not  to  retejme  them  against  their  lords,  because  you- 
shall  eeadfi  at  large  or  them  in  their  proper  place  in  the  Chapter 
of  ViUenaffe* 

An  infant  or  minor  (whom  we  call  any  that  is  under  the  age  of  v^j^*  Jf-  V^o. 
«i  yeares)  hath,  without  consent  of  any  other,  capacity  to  pur-  *  *w^r.73i.} 
chase,  for  it  is  intended  fur  his  benefit,  and  at  his  full  age  he 

may 

-  ■— — . -  ^^_^^^^,^— ^^^.^^.^^^^^^ 

(10)  Tenant  in  tail  is  guilty  of  murder,  and  before  conviction  levies  a  fine. 
It  waa  a  question,  whether  the  fine  should  bar  the  issue  for  the  lord's  benefit; 
and  the  court  inclined  to  think  that  it  should;  but  no  judgment  was  givlbB. 
1  Wils.  a  Part.  220. 

(11)  As  to  this,  see  post.  98.  2. 

£  4 
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may  either  agree  thereunto,  and  perfect  it,  or  without  any  cause 
to  be  alledged,  waive  or  disagree  to  the  purchase;  and  so  may 
his  heires  after  him,  if  ha  agreed  not  thereunto  after  his  full 
age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  but  he  himselfe  (is)  cannot  waive  it ;  but 
if  he  die  in  his  madnesse,  or  after  his  memory  recover,  without 
agreement  thereunto,  his  heire  may  waive  and  disagree  to  the 
state,  without  any  cause  shewed;  and  so  of  an  ideot.  But  if  the 
man  of  non-sane  memory  recover  his  memory,  and  agree  unto 
it,  it  is  unavoydable. 

If  an  abbot  purchase  lands  to  him  and  his  successors  without 

the  consent  of  his  convent,  he  himself  cannot  waive  it,  but  his 

43  Au.  p.  93.     successor  may  upon  just  cause  shewed ;  as  if  a  greater  rent  were 

reserved  thereupon  than  the  value  of  the  land,  or  the  like ;  but 
Brict.  lib.  3.  he  cannot  waive  it  unlesse  it  be  upon  just  cause,  et  sic  desi- 
fo.  19.  &  39.       milibus,  pnelattts  ecdtsuB  nue  conditionem  meliorare  potest^  de^ 

teriorare  ■  neauit^     And  in  another  place  he  saith.   Est  enim 
ecdena  ejusaem  conditumU^  qtue  fungitur  vice  minoris, 
f^  But  no  simile  holds  in  every  thing,  according  to  the  P  3.  H 
[a]  1 H.  7. 16.     ancient  saying,  NuUum  simile  quatuor pedHms  currit  [a].  I    ^'    I 
^B^  %  ^8  ^^  hermaphrodite  may  purchase  according  to  that  sexe 

g  E.  3.  30.  which  prevaileth.  A  feme  covert  cannot  take  any  thing  of  the 
15  £.  4.  fol.  u  b»  gift  of  her  husband  (i ),  but  is  of  capacity  to  purchase  of  others 
fl7  H.  8.  34.  without  the  consent  of  her  husbana.  And  of  this  opinion  was 
(Hob.  904.  Littleton  in  our  books,  and  in  this  book.  Sect,  677,  but  her  hus- 
5  Lo.  1 19.    .;     1^^^^^  ^^y  disagree  thereunto,  and  devest  the  whole  estate ;  but 

if  he  neither  agree  nor  disagree,  the  purchase  is  (42)  good ;  but 

after  his  death,  albeit  her  husband  agreed  thereunto,  yet  she 

may  without  any  .cause  to  be  alledged  waive  the  same,  and  so 

may  her  heires  also,  if  after  the  decease  of  her  husband  she  her- 

Bdfe  agreed  not  thereunto. 

p]  A  name  of        [^]   A  wife  (uxor)  is  a  ^ood  name  of  purchase,  without  a 

pordiaae.  Christian  name;  and  so  it  is  if  a  Christian  name  be  added  and 

*  5*  ^  ft  ^'         mistaken,  as  Em  for  Bmelyn,  Sec.  for  utile  per  inutile  non  vitiaiur. 

*^-^*-  *  But 


(12)  Fitzherbert  argues  strongly,  that  a  noncompos  may  plead  his  dis- 
ability to  avoid  his  own  acts  as  well  as  an  infant.  Fitz.  Nat.  Br.  202.  See 
post.  247.  a  &  b,  much  curious  learning  on  the  subject,  and  also  2  Blackst. 
Com.  ed.  5.  p.  291,  where  the  progress  of  the  opinions  on  Uiis  subject  is 
critically  stated. 

(1)  Adjudged  ace.  in  Chancery,  2  Vem.  385,  and  3  Atk.  72.  But  the  doc- 
trine must  be  understood  with  various  limitations.—  !.  Though  the  husband 
cannot  convey  to  the  wife  immediat^,  yet  he  may  give  to  a  trustee  for  her 
benefit,  and  the  gift  will  be  good.  'Hierefore  he  may  convey  land  to  her  by 
way  of  use,  as  by  enfeofiing  or  covenanting  with  another  to  stand  seised,  or 
surrendering  a  copyhold  estate  to  her  use.  See  post.  112.  a.  4  Co.  29.-— 
2.  According  to  some  books,  by  custom  of  a  particular  place,  as  of  York,  the 
wife  may  take  by  immediate  conveyance  from  the  husband.  Fitz.  Prescript 
tiouy  61.  Bro.  Custom,  56.-3.  The  husband  may  give  to  his  wife  by  last  unll; 
because  such  gift  cannot  take  effect  till  his  death,  when  the  coverture  is  deter- 
mined. Post.  Sect.  168.— 4.  It  seems,  that  a  donatio  mortis  causd  by  husband 
to  wife  may  be  good,  because  that  is  in  the  nature  of  a  legacy.  1  P.  Wms. 
441.  How  the  wife  may  give  her  separate  personal  property  to  her  husband, 
see  2  Ves.  C69.  r    r     j 

[2)  Ace.  post  356.  a. 
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Bat  the  queene,  the  consort  of  the  king  of  England^  is  an  4^  C  3-  ss. 
exempt  person  from  the  king  by  the  common  law,  and  is  of  ^^  ^  ^^' 
ability  and  capacity  to  purchase  and  grant  without  the  king.  f^^i<f.B.g7  aw 
Of  which  see  more  at  large,  Sect.  soo.  lAs,.  ii. 

11  H.  4-  33*   9  ^  4*  49-     13  £•  3-  Estoppel  231. 

[c]  Hie  parishioners  or  inhabitants,  or  probi  homines  of  Dale  [c]  la  H.  7.  8. 
(3),  or  the  churchwardens,  are  not  capable  to  purchase  lands ;  37  H.  6. 30. 
but  goods  they  are,  unlesse  it  were  in  ancient  time  when  such  ^^  ^'  4*  3'b. 
grants  were  Jlowed  (4).  (^  ^*-  '97.> 

[d]  An  ancient  grant  by  the  lord  to  the  commoners  in  such  a  [d]  30  £.  3, 
waste,  that  a  way  leading  to  their  common  should  not  be  barre,  s6i. 
straitened,' was  good;  but  otherwise  it  is  of  such  a  grant  at  this  ^^q!^' 5f  \ 
day  [e].    And  so  in  ancient  time  a  g^rant  made  to  a  lord,  et         * 
hominibus  suis,  tarn  liherisy  gudm  nativis,  or  the  like,  was  good  ;  W  33^  ^' 
but  they  are  not  of  capacity  to  purchase  by  such  a  name  at  this  f^£  3?  5a 
day.    But  yet  at  this  day  if  the  King  grant  to  a  man  to  have  the  is  Asi.  35. 
goods  and  chattels  de  hominibus  suis,  or  de  tenentibus  suis,  or  de  14  H.  6.  13. 
residentibus  infrafeodum^  S^c*  it  is  good :  for  there  tliey  are  not  34  As«.  p.  11^ 
named  as  purchasers  or  takers,  but  for  another  man's  benefit,  who  ^^        P'  ** " 
hath  capacity  to  purchase  or  take  [ /*].     And  regularly  it  is  [/]  Bract.  Iib.4. 
requisite,  that  the  purchaser  be  named  by  the  name  of  baptism  ^'^5^*  1.  ca.  ao. 
and  his  surname,  and  that  speciall  heed  bee  taken  to  the  name  fjlJ,"""'^*'*^*'^ 
of  baptism ;  for  that  a  man  cannot  have  two  names  of  baptism  g.  £^»_  ^* "  ' 
as  he  may  have  divers  surnames  (5).     [g]  And  it  is  not  safe  in  a6  Ass.  61.* 
¥nrits,  pleadings,  grants,  &c.  to  translate  surnames  into  Latin.  30  Ass.  16. 
As  if  the  surname  of  one  be  Fitzwilliam,  or  Williamson,  if  he  ^^  ^'  3-  ^^' 
translate  him  Filius  Willi,  if  in  truth  his  father  had  any  other  f^^^P' 
Christian  name  than  William,  the  writ,  &c.  shall  abate ;  for  ig  h.  h,  a! 
Fitzwilliam  or  Williamson  is  bis  surname,  whatsoever  Christian  30  H.  6.  i. 
name  his  father  had,   therefore  the  lawyer  never  translates  34  H.  6.  19. 
surnames.   And  yet  in  some  cases,  though  the  name  of  baptisme  i  £  ^%^* 
be  mistaken  (as  m  the  case  before  put  of  the  wife),  the  grant  is  ^  £.'  ^'  ^§.'  ^^ 

good*  14  H.  7.  11. 

40  EIu.  Dier,  959.  8  £.  3.  436.  90  £.  3.  35.  1  H.  4.  5.  3  H.  G.  36.  19  H.  6,  3. 
34H.  6.  19.  6  £.4.  55-  37H.  8.  11.  1  H.  5.  5.  18  £.3.  33.  37£.  3.  85. 
8  £.  3.  437.    7  H.  6.  39.    9  H.  5.  9.  {g\  40  £.  3.  33.  FitzwUliam.    34  £.  3.  64. 

Fitsjohn.  39  £.  3.  34.  Fitsrobert.  37  ETs.  85.  tit.  grant,  67.  18  £.  3.  33, 34. 
18  £.  4.  8.  b.  14  H.  7.  3t,  33.  13  £.  4.  8.  5  £.  3.  Vouch.  179.  37  £.  3.  85. 
where  the  proper  name  is  mistaken,  (6  Co.  65.  10  Co.  133.  b.  Hob.  33.  3  Row 
Abr.  44.    Mo.  333.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where 
his  name  is  Henry,  to  George  bishop  of  Norwich  where  his 
name  is  John,  and  so  of  an  abbot,  &c.  for  in  these  and  the  like 
cases  there  can  be  but  one  of  that  dignity  or  name.  And  there- 
fore such  a  grant  is  good,  albeit  the  name  of  baptism  be  mis- 
taken. If  by  licence  lands  be  given  to  the  deane  and  chapter 
of  the  holy  and  individed  Trinity  of  Norwich,  this  is  good, 
although  the  deane  be  not  named  by  his  proper  name,  if  there 

were 


(3)  See  in  Dy.  100,  the  case  of  a  grant  by  the  crown  prohis  hominibus  de 
Islington^  rendering  a  rent. 

(4)  Ace.  as  to  churchwardens,  Finch's  law,  8vo.  ed.  178.  See  Keilw.  33.  a. 
But  by  9  Geo.  1.  c  7,  thev  are  enabled  to  purchase  a  workhouse  for  the  poor ; 
and  by  custom,  in  some  places,  as  in  Lonobn,  the  parson  and  churcliwardens 
are  a  corporation  to  purchase  lands.    Cro.  Jam.  532. 

(5)  See  Cro.  Eliz.  27.  222.  328.    Cro,  Jam,  558. 
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were  a  deane  at  the  time  of  die  gitat ;  but  ia  plcedtag  he  mult 

shew  his  proper  iiamo»    And  so  on  the  other  side^  if  the  deana 

and  chapter  make  a  lease  without  nvning  the  deana  by  hie 

proper  name,  the  lease  la  good,  if  there  were  a  daane  ait  the 

time  of  the  (6)  lease ;  but  in  pleading,  the  proper  name  of  the 

deane  must  be  shewed ;  and  so  is  the  booke  or  18  £•  4,  to  be 

intended ;  for  the  same  iudges  in  13  E.  4,  held  the  ^prant  good 

to  a  m^or,  aldermen,  and  commonalty,  aloeit  the  maiorwas  not 

named  oy  his  proper  nafne ;  but  in  pleading  it  must  be  shewed, 

as  is  there  also  holden  (7).    If  a  man  be  baptized  bv  the  name 

of  Thomas,  and  after  at  his  confirmation  by  the  bishop  he  is 

named  John,  he  may  purchase  by  the  name  of  his  confirmation. 

And  this  was  the  case  of  sir  FVancis  Gawdie,  late  chiefe-jusUce 

of  the  court  of  common  pleas,  whose  name  of  bi^tism  was 

Thomas,  and  his  name  of  confirmation  Francis ;  and  diat  nam^ 

of  Francis,  by  the  advice  of  all  the  judges,  in  anno  36  Hen.  8, 

he  did  beare,  and  after  used  in  all  his  purchases  and  grants  (8)1 

[K]  3d  K.  3.       [Al  And  this  doth  agree  with  our  ancient  books,  where  it  is 

^"^  ^^         noiden  that  a  man  may  have  divers  names  at  divers  times,  but 

f^^soits  59.     ^^^  divers  Christian  names.    And  the  court  said,  that  it  may  be 

9  £.  3.  14.         that  a  woman  was  biqptized  by  the  name  of  Anable,  and  40 

46  E.  3.  31.       yeares  after  she  was  confirmed  by  the  name  of  Douce,  and  then 

3  H.  6.  s6.        her  name  was  changed,  and  after  i^e  was  to  be  named  Poucei 

I  H  7  30^  ^^  ^^  ^  purchases^  ^c.  made  by  her  by  the  name  of  baptism 
5£.3a)ri<£74i.  before  her  confirmation,  remain  good;  a  matter  not  much  iii 
14  H.  7.  11.  use,  nor  requisite  to  be  put  in  ure,  but  yet  necessary  to  be 
[t]  17  £.  3. 39.  knowne.  [f  j  But  purchases  are  good  in  many  cases  by  $ 
^^E*^  ^       knowne  name,  or  oy  a  certaine  description  of  the  person 

II  U.  4.  84I  without  either  surname  or  name  of  baptism,  as  uxori  i.  5.  a^ 
PI.  Com,  535.  hath  been  said,  or  primo  gpdtpJUioy  or  secundo  genitoJUioy  Sfc. 
31 B.  3.  deviae.  or  JUio  noiu  minimo  L  S*  or  seniori  puero^  or  omnibus  JUiu^  or 
41  £.  3.  19.  JUiabus  I.  S.  or  omnUws  Uberis  seu  exitibus  of  /.  $•  or  to  th^ 
'd^^.^      rightheircofl-S. 

de  ▼ouch.  43.     35  Amu  13,     37  H.  6.  3a     11  £.  4.  3.     7  U.  4.  5.     40  £•  3.  9. 
37  H.  8.    "Bio,  Nosme  40, 

[k1 16  H.  7. 14.  [^]  But  if  a  man  do  infiranchise  a  villein  cum  totd  setfueld  sua, 

that  IS  not  sufficient  to  iafiranchise  his  children  borne  before,  for 

[0  8  £.3, 437.  the  incertainty  of  the  word  sequela.    [I]  But  regularly  in  writs, 

39  £.  3.  44*  the  demandant  or  tenant  is  to  be  named  by  his  Christian  name 

3?  1. 1  10.  ^^^  surname,  unlesse  it  be  in  cases  of  s^ma  corporations  or 

7H.6T39.  bodies  politique  (9). 

M  39  £•  3*  [^]  1^  ^  bastard  having  gotten  a  name  by  reputation  T  S.  ") 

11.34.  may  purchase  by  his  reputed  or  knowne  name  to  I    5.  J 

'7  ^  3*  43*  him  and  his  heires,  althoi;^h  ha  can  have  no  heir 

^Ra/ia       ^"^  ^  ^  ^^7*    ^  ™^  makm  a  lease  to B.  for  life,  rer 

mainder  to  the  eldest  issue  male  of  B*  and  the  beires  males  of 

his  body*     B.  bath  issue  a  bastard  son,  he  shall  not  tak# 

Vide  Sect.  118.  the  remainder,  because  in  law  he  is  not  his  issue ;  for  qui  ex 

damnato  coitu  nascunlur  inter  liberos  nan  computeniuu    And  as 
laHleton  saith,  a  bastard  is  quasi  nuUiusJUius,  and  can  have  no 

.  name 

■"■■■■'  ■  1 1  ■  I  -   ■■  ■■      I     ,  ■  II 1 1  ■     I      I  ■ 

(6)  But  not  otherwise,  post.  964.  a.    See  31  £.4. 15,  16. 

(7)  See  1  Leon.  307.    Dy.  W. 

(8)  Ace.  a  Ro.  Abr.  1 35.  A.    [3  Maul.  &  Sel.  354.] 

(9)  As  to  naming  of  persons  in  writs  and  {headings,  see  Thelo.  Dig,  Br.  Orig. 
lib.  3,  and  6,  and  Uie  title  Abatement  in  Com.  Dig. 
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name  of  r^utation  ae  sooiie  mh^u  borne  [6.]    So  it  ia  if  n  [h]  So  it  was 
maa  make  a  lease  for  life  to  B.  the  remabder  to  the  eldest  issue  '^^^^4^'  3^ 
mde  of  B.  to  Jie  liegotteii  of  the  body  of  Jane  S.  whether  the  Bk  %  m!^ 
same  iaaae  be  legitimate  or  iUegitimate.   £.  hath  issue  a  bastard  forkndinPoit- 
00  the  body  of  Jane  8,  this  sonoe  or  issue  shall  not  take  the  iastoniDcom. 
remainder;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if  ^"^'P* 
there  had  beene  no  other  words,  he  could  not  take ;  and  (as  it  ^^-  ^^' 
hath  been  also  said)  a  bastard  cannot  take,  but  ^r  he  hath  Not,^ 
gained  a  name  by  reputation  (1),  that  he  b  the  soone  of  B.  Mo.  430. 
Ac*  [c].     And  therefore  he  can  take  no  remainder  limited  allo.Abr.  43. 
before  he  be  bora ;  but  after  be  be  borne,  and  that  he  hath  44-) 
gained  by  time  a  reputation  to  be  knowne  by  the  name  of  a  SOD,  ^  ^    ^ 
then  a  remainder  limited  to  hiin  by  the  name  of  the  son  of  his  35  a».  13. 
routed  ^Uher,  is  good;  but  if  he  cannot  take  the  remainder  by  4iE>3*io. 
the  name  of  issue  at  the  time  when  he  is  borne,  he  shall  never  ^7  £•  ^4^ 
take  it.    And  so  it  seemetb,  and  for  the  same  cause,  if  after  the  (^  ^'  ^'^ 
birth  of  the  issue  B.  had  mftrried  Jat^  &  90  as  he  became  bas^ 
tard  eigne,  and  had  a  possibility  to  inherit,  yet  he  shall  not 
take  the  remainder. 

Persons  deformed  having  human  shape  (9),  ideols,  madmen, 
lepers,  deafe,  dumbe,  and  blmde»  minors,  and  all  other  reasonable 
creatures,  have  power  to  purchase  and  retaine  lands  or  tene* 
ments.    [dj  But  the  common  law  doth  disable  some  men  to  take  [4  5  £•  4*  tit. 
any  estate  m  some  particular  thinfls;  as  if  an  office  either  of  the  offica&officer. 
grant  of  the  king  or  subject  which  concerns  the  administration,  y^^^  case 
proceeding,  or  execution  of  justice,  or  the  king^s  revenue,  or  the  ^Uu.  Dkr! 
commonwealth,  or  the  interest,  beneit,  or  safetie  of  the  subject,  ft>.  i^o.  b.  nA 
<ir  the  like;  if  Uiese  or  any  of  them  be  granted  to  a  man  that  is  Scrogg'scue, 
unexpert,  and  hath  no  skill  and  seience  to  exeroise  or  execute  (^^'  ^^') 
the  same,  the  grant  is  merely  (3)  void,  and  the  partie  disabled  b^  (Cro.  Jam.  17.) 
Um,9jadmoeffmbli^t»  take  A^Mme,  pro  eonm^ 

for 
III ■  '       -  ■- , 

(1)  The  several  reports  of  the  case  cited  by  lord  Coke  in  the  margin,  differ 
very  much.  Acooroing  to  Noy  and  Moore,  it  was  held  by  all  but  ropham, 
that  the  remainder  was  good,  though  the  bastard  was  not  bom  till  after 
creatine  it ;  and  RoUe  represents  the  case  as  if  the  opinion  had  been  for  the 
remmnder.  But  Croke  agrees  with  lord  Coke,  and  writes,  that  a  majority  of 
the  judges  held  the  remamder  void ;  though  indeed  it  appears  by  his  report, 
that  the  party  at  length  claiming  as  lawfid  isiue^  it  became  unnecessaryto 
decide  what  would  be  the  effisct  of  a  remainder  to  an  unb<Hrn  bastard.  The 
only  modem  case  I  meet  with  on  the  subject  is  one,  in  which  lord  chancellor 
Macclesfield  inclined  against  such  a  remainder,  even  though  to  a  child  en 
wnire  sa  mere,  i  P.  Wms.  59^.  However,  the  doctrine  doth  not  seem  Mij 
settled.  If  die  objection  against  the  limitation  to  a  bastard  not  in  eue  n 
vneertainty  rfdesariptiony  it  must  certainly  fail  where  he  is  described^  bj  the 
mother  ofuy;  and  even  where  ih9  father  m  named,  it  may  sometimes  be 
possible  to  ascertain  him  also  sufficiently,  as  well  where  tlie  limitation  pre- 
cedes, as  where  it  follows  the  bastard's  birth.  See  Bro.  Grant,  17.  a  Ro.  Abr. 
43»  44.  3ut  if  the  objection  is  a  policy  qflaw^  whioh,  for  the  encouragement 
of  murriage,  createii  a  dieabiUiy  of  providing  for  illegitimate  children  before 
they  are  bmn,  then  lord  Cdke's  doctrine  is  true  in  its  full  extent.  8ee  Cro. 
Ella.  510.  Which  of  these  'hl  the  true  nrinciple  of  objection,  is  left  to  the 
judgment  of  the  learned  reader.    [See  18  Vesey,  1 5a.  518.    1  Maddock,  430.] 

(3)  Who  ought  to  be  deemed  such,  see  post,  ^.b.  25.  b. 

(3)  See  ace.  Godb.  391*  Hard.  13a  Scrogg's  case,  cited  by  lord  Coke 
in  the  margiDi  is  in  Dy.  175. 


3.  b*]  Of  Fee  simple.        L.  1.  C.  1.  Sect  1. 

for  onely  men  oi  skill,  knowledge,  and  ability  to  exorcise  the 
same  are  ciqpable  of  the  same,  to  serve  the  king  and  his  people, 
[e]  M.  40  &  41  [e]  An  infant  or  minor  is  not  capable  of  an  office  of  stewardship 
K-*V°R^*ji  ^^  ^®  court  of  a  manor,  either  in  possession  or  reversion  (4). 
^n^n  Scam-  t^ ]  No  man,  though  never  so  skilful  and  expert,  is  capable  of  a 
ler  and  Walten.  jadiciall  office  in  reversion  (5),  but  must  expect  until!  it  fall  in 
(Contra  March,  possession.  And  see  Sect.  378,  where  bargaining  or  giving  of 
43.  S.  C.  W.  money,  or  any  manner  of  reward,  &c.  for  offices  there  mentioned, 
cir^' 7  SrS  ^^  make  such  a  purchaser  incapable  thereof;  which  is  worthy 
rn  1 1  Co^  to  be  knowne,  but  more  worthy  to  be  put  in  due  execution, 
in  Auditor  Some  are  capable  of  certain  things  for  some  special  purpose, 

Curie's  caae.       but  not  to  use  or  exercise  such  things  themselves ;  as  the  king  is 
<5  ^  ^^*  ^"        capable  of  an  office,  not  to  use  but  to  grant,  &c.  (6). 
%1^\:^^  A  monster  borne  within  lawfull  matrimonie,  that  hath  not 

Vide  Sect.  378.  human  shape,  cannot  purchase,  much  lesse  reteine  any  thing. 
1  H.  7. 31.  [g]  The  same  law  is  de  professis  et  moriuis  sacuiOf  for  they  are 
(Po8t.7.b.fl9.b.)  civiUter  mortui.ii) ;  whereof  you  shall  read  at  large  in  his  proper 

Britt.  cap.  as.  39.  Fleta,  lib.  6.  cap.  41 .  1  £.  3. 9.  44  £.  3. 4.  3  H.  6. 24.  s  1  R.  3. 
judgement  363.  7  H.  4.  3.  14  U.  8.  16.  Doct.  &  Stud.  141.  PI.  Com.  fo.  47. 
"BriL  cap.  33.    (Poflt.  76.  a.) 

^'  Purchasey*  in  Latin  verquisiium,  of  the  verbe  perquirere. 
Littleton  describeth  it  in  tne  end  of  this  Chapter  in  this  manner : 
Also  purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement,  unto  tohich  possession  he 
commeth  not  by  title  of  descent  Jirom  any  of  his  ancestors  or  of  his 
cousins^  but  by  his  awn  deed.  So,  as  I  take  it,  a  purchase  is  to 
be  taken,  when  one  cometh  to  lands  by  conveyance  or  title ;  and 
that  disseisins,  abatements,  intrusions,  usurpations,  and  such  tike 
estates  gained  by  wrong,  are  not  said  in  law  purchases  (8),  but 
oppressions  and  injuries. 

Note,  that  purchasers  of  lands,  tenements,  leases,  and  heredi- 
taments for  eood  and  valuable  consideration,>shall  avoid  all  for- 
mer fraudulent  and   covinous   conveyances,   estates,  grants, 
[fc]  37  Elis.        diarges,  and  limitations  of  uses,  of  or  out  of  the  same,  [h]  by  a 
cap.  4.  statute  made  since  Littleton  wrote  (9),  whereof  you  may  plainly 

^  C^ao?*  8     "^^  plentifully  read  in  my  Reports,  to  which  I  will  add  this  case: 


(4)  Ace.  Scamler's  case,  and  1  Ro.  Abr.  731.  J.  and  Cro.  Eliz.  636.  But 
the  case  in  March.  43,  is  contra ;  and  there  Mr.  justice  Jones  affirms,  that 
Scamler's  case  was  also  contra.  However,  in  Cro.  Cha.  55^9  lord  Coke's  doc- 
trine seems  admitted,  where  the  office  is  not  granted  so  as  to  be  exerciseable 
by  a  deputy. 

(5)  Ace.  11  Co.  4.  a.  W.  Jo.  264.  3  Lev.  245,  and  Cas.  temp.  Talb.  99,; 
but  contra  where  it  has  been  the  usage  so  to  grant,  W.  Jo.  31 1.  Hardn  257. 
2  Yentr.  188  ;  and  it  is  said  that  the  king  may  so  grant  without  any  usage. 
March.  42.    4  Mod.  280.  Dy.  295. 

(6)  See  as  to  this,  Plowd.  381. 

(7)  But  it  seems,  that  this  doctrine  is  now  become  inapplicable ;  for  there 
is  no  longer  any  legal  establishment  for  professed  persons  in  England,  and  our 
law  never  took  notice  oi  fore^n  professions.  See  post.  id2.b.  2  Ro.  Abr. 
43.  C.    Wright's  Ten.  28.     1  Salk.  162. 

(8)  Accord,  ante  2.  b.  and  post.  1 8.  b. 

(9)  For  cases  of  fraudulent  gifts  before  the  .13  Eliz.  c.  5,  see  Dy.  294.  b# 
and  295.  a. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [3.  b.  4.  a^ 

7.  C  had  a  lease  of  certabe  landft,  for  60  yeares,  if  he  lited  so  Twine's  case, 
long,  and  forged  a  lease  for  90  years  absolutely,  and  he  by  in-  6  Co.  60. 
denture  reciting  the  forced  lease,  for  valuable  consideration,  gco^'ra^***' 
bargained  and  sold  the  forged  lease  and  all  his  interest  in  the  Barrel's  case, 
land  to  R.  G.    It  seemed  to  me  that  R,  G»  was  no  purchaser  1 1  Co.  74. 
within  the  statute  of  27  Eliz.  for  he  contracted  not  for  the  true  P«*ch.  13  Ja. 
and  lawfull  interest,  for  that  was  not  knowne  to  him  ;  for  thea  "'^^'/^'^  ^' 
perhaps  he  would  not  have  dealt  for  it,  and  thevisible  and  knowne  Groobbam^def. 
tearme  was  forged ;  and  although  by  general  words  the  true  in-  in  ejectione 
terest  passed,  notwithstanding  he  gave  no  valuable  consideration,  firmie  in  evi- 
nor  contracted  for  it    And  of  this  opinion  were  all  the  judges  ^*"**  **  June, 
in  Seijeants-Inne,  in  Fleet-street. 

[t]  In  ancient  time,  when  a  man  made  a  fraudulent  feoffement,  [t]  Hil.  18  E.  ^ 
it  was  said,  quod  posuii  tetram  illam  in  brigam ;  wheire  brigam  coram  rege  in 
doth  signifie  wrangle,  contention,  or  intricacy,  for  fraud  is  die  '^^^"''* 
mother  of  them  all.      [k]  And  on  the  other  side,  purchases,  r^i  ^  n^  g, 
estates,  and  contracts  may  be  avoided,  since  Littleton  wrote,  by  cap.  6. 
certain  aots  of  parliament  against  usurie  above  ten  in  the  hun-  13^^.  cap.  8. 
dred,  in  such  manner  and  forme  as  by  those  acts  is  provided ;  5  Co.  ^. 
which  statutes  are  well  expounded  in  my  books  of  Reports,  which  £^^  'nb^ 
may  be  read  there.    To  them  that  lend  money  my  ciaiton'scase. 

C4^  n  caveat  is,  that  i^neither  directly  nor  indirectly,  by  art,  (Lotw.  371.) 
'     I  or  cunning  invention,  they  take  above  ten  (1)  in  the  (5  Co.  69.) 
hundred  ;  for  they  that  seeke  by  sleight  to  creepe  out 
of  these  statutes,  will  deceive  themselves,  and  repent  in  the  end. 

**  Purchase  Lands,**    Littleton  here  and  in  many  other  places  Lands  and  otber 

putteth  lands  but  for  an  example ;  for  his  rule  extendeth  to  seu^-  thinss  to  be 

niories,  rents,  advowsons,  commons,  estovers,  and  other  heredi-  P^>"^^>'^- 
laments,  of  what  kind  or  nature  soever. 

*^  Landf**  Terra,  in  the  legall  signi^cation,  compreliendeth  any  PI.  Com.  168.  b. 

ground,  soile,  or  earth  whatsoever;  as  meadowes,  pastures, woods,  *"**  *^'  *o  "? 

moores,  waters,  marishes,  furses,  and  heath.     Terra  est  nomen  t  «Ll-i?*-»=Zl 
) .    .  '  1       >  •  •  1       liUtterei  s  case. 

generaltsstmum,  et  comprehendtt  omnes  species  terras  but  properly,  4E.  3.  i6t.  and 
terra  didtur  d  terendo,  quia  vomere  ieritur;  and  anciently  it  was  6  E.  3.  383. 
written  with  a  single  r;  and  in  that  sense  it  includeth  whatsoever  8  £.  3.  377. 
may  be  plowed ;  and  is  all  one  with  arvum  ah  arando*    It  legally  ^*!"^*  ^  *• 
includeth  also  all  castles,  houses,  and  other  buildings :  for  castles,  ^^li  g/  ^ ' 
houses,  &c.  consist  upon  two  things,  vtz.  land  or  ground,  as  the  Djer»47. 
foundation  or  structure  thereupon ;  so  as  passing  the  land  or 
ground,  the  structure  or  building  thereupon  passeth  therewith. 

Land 


(1)  Since  sir  Edward  Cokeys  time,  the  rate  of  interest  has  been  gradually 
reduced  to  5  per  cent.  See  21  Ja.  1.  c.  17.  is  Cha.  2.  c.  13,  akid  12  Ann. 
St.  2.  c.  16.  But  a  greater  rate  of  interest  is  still  allowable  in  Ireland  and  our 
Plantations.  It  has  been  doubted  whether  the  1 2  Ann.  did  not  extend  to 
money  lent  on  lands  in  Ireland  or  our  Plantations,  where  the  mortgage  is 
executed  in  Great  Britain;  but  the  14  Geo.  3.  c.  79,  declares  all  such  secu- 
rities made  previously  to  that  act  to  be  valid,  notwithstanding  the  12  Ann. 
where  the  interest  is  not  more  than  the  established  rate  of  the  particular  place ; 
and  that  alljidure  securities  of  a  like  kind  shall  also  be  valid,  where  the  in- 
terest is  not  more  than  6  per  cent.  It  is  impossible  in  the  compass  of  a  note 
to  cite  the  numerous  cases  on  the  statutes  of  usury.  One  of  the  most  remark- 
able for  the  great  learning  and  variety  of  tlie  arguments  is  that  of  the  earl  of 
Chesterfield  and  Janssen,  i  Atk.  301,  and  2  Yes.  325. 


4.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

Id]  vldeSect.  [i]  So  if  a  man  be  seised  of  a  river,  and  by  deed  do  gnmt 

379.    Bract  separtdem  piscanam  in  the  same,  and  maketn  livery  of  seisin 

40 K^  45  secundum iformam  charta,  the  eoOe  doth  not  passe  (a),  nor  the 

PI.  Com.  154.  water,  for  the  grantor  may  take  water  there ;  and  if  the  river 

10  H.  7.  34.38.  become  drie,  he  may  take  the  benefit  of  the  soile;  for  there 

7H.  7. 13.  passed  to  the  grantee  but  a  particular  right,  and  the  livery 

^^  H  6  ^^*  oeing  made  secundum  Jbrmam  aiarUEy  cannot  enlarge  the  gnmt. 

soH.  6.  4.^  [e]  For  the  same  reason,  if  a  man  grant  aquam  suam^  the  soile 

18  e!  4!  4.  shall  not  passe,  but  the  pischary  (3)  within  the  water  passeth 

4  R  3. 48.       .  therewith.    And  land  covered  with  water  shall  be  demanded  by 

1  £•  3-  4*  the  name  of  so  many  acres  aqu^  (4)  coopertas ;  whereby  it  ap- 

£»L  i<M>  peareth  that  they  are  distinct  things,    [y  ]  So  if  a  man  grant  to 

33  £.  4.  barre  another  to  dig  turves  in  his  land,  and  to  carry  them  at  his  will 
116.  13  H.  3.  and  pleasure,  the  land  shall  not  passe,  because  but  part  of  the 
Am.  437.  profit  is  given,  for  trees,  mines,  &c.  shall  not  passe.     [g\^  But  if 

34  Ass.  II.  ^  Qjg]^  seised  of  lands  in  fee  by  his  deed  fi;ranteth  to  another  the 
^.  enttie  57.  Profit  of  those  lands,  to  have  and  to  hold  to  him  and  his  heires, 
ftoKs.  and  maketh  livery  «ectim/um/^rmamcAar^<:p,  the  whole  land  itselfe 
Briefe  6B5.  doth  passe ;  for  what  is  the  land  but  the  profits  thereof;  for 
J^'^*  ^'  ?4*  thereby  vesture,  herbage,  trees,  mines,  and  all  whatsoever  par- 
feJlviiiKi.  cell  of  that  land  doth  passe  (5% 

m  tresp.  nient  Imprimee  ne  abridg.     1 1  H.  7. 4.  [/  }  7  £•  3*   343-    6  •^ss.  9, 10. 

7  Ass.  0.  [g]  45  E.  3.  tit,  feoffinents  et  faits  90.     14  H.  8. 6.    PI.  Com.  541.  b. 

F.  N.  B.  8.     13  £.  3.  Dower  90. 

\K\  Ass.  p.  13.  [hi  By  the  grant  of  the  boillourie  of  salt,  it  is  said  that  the 
^  n^L]  ^  ^  passe,  for  it  is  the  whole  profit  of  the  soile.  And  this 
tr!  1.  int.  *^*  ^^  call^  saiiva,  of  the  French  word  sidure  for  a  salt-pit ;  and  you 
fines  in  Thesaur.  Doay  readde  saliva  in  Domesday,  and  selda  signineth  the  same 
(1  Sid.  161.)  thing  [i];  and  where  you  shall  reade  in  records  de  lacertd  in 
[fj  Lit.  Inquisit  prqfunditate  acnue  saUa^  there  lacerta  signifieth  a  fathom.  A 
iiSiiw 6e"*i"*^  man  seised  01  divers  acres  of  wood,  erants  to  another  omnes 
in  Thesaar. '  hoscos  suos^  all  his  woods ;  not  onely  we  woods  growing  upon 
Mick  1  H.  5.  the  land  passe,  but  the  land  itselfe,  and  by  Jbe  same  name  shall 
coram  Rege  be  recovered  in  a  pmcipe ;  for  boscus  doth  not  onely  include  the 
^'  3*  ^^  trees,  but  the  land  also  whereupon  they  grow,    (k]  Hie  same 

[k]  Tr.  7  Elix.  ^^^  ^  ^  ™^^  ^^  ^^^  ^^^  grant  onines  hoscos  suos  crescentes,  Sfc. 

in  Banco  Regis,  yet  the  land  itselfe  shall  passe,  as  it  hath  beene  (6)  adjudged. 

6  Co.  1 1.  Ive'A  *  Frassetum  signifieth  a  wood,  or  ground  that  is  woodie.     [7|  If 

^?p  *^^'^* ''  ^  ™^^  hsiih  a  wood  of  elder-trees  containing  20  acres,  and 

38  H.  8.^^'  granteth  to  another  so  acras  alneti  (with  an  n  not  a  v),  the  wood 

I>y«r»  19-    3*  H.  8.    Bit),  reservat.  39.    7  E.  6.    Dyer,  79.    •  Glanril.  lib.  8.  cap.  3. 
[/J  Domesday  Regist.  F.  N.  B.  3. 

of 


(3)  Ace  post.  122.  a,  but  see  contra  by  lord  ch.  j.  Holt,  in  3  Salk.  637. 
The  truth  is,  that  the  authorities  on  this  subject  are  very  nummtius,  and  seem 
contradictory.  Some  agree  with  sir  Edward  Coke ;  according  to  others,  one 
having  a  several  fishery  must  be  owner  of  the  soil ;  and  again  some  hold,  that  a 
severed  fishery  and  the  soil  may  be  in  different  persons,  but  that  they  shall  be 
presumed  to  be  in  the  same  person  till  the  contrary  is  pleaded.  Besides  the 
Dooks  cited  in  the  margin,  see  17  £.  4. 6.  b.  10  H.  7.  26.  Bro.  Praecipe,  33. 
and  Dav.  ss-  b. 

(3)  Ace.  Dav.  S5'  b.  (4")  See  ace.  Yelv.  143. 

(5)  Adj.  ace.  in  the  case  of  a  devise.     Cro.  Eliz.  190. 

(6)  To  know  when  %oood  will  include  the  soil,  and  when  not,  see  Bro. 
Grants,  167.    Cro.  Ja.  487. 524.    2  Ro.  Abr.  455.  U.  PI.  1. 3. 
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of  elders  and  the  soile  thereof  shall  passe,  but  no  other  kinde  of  M  8  £.  3. 

woods  shall  passe  by  that  name.     Alnetum  est  ubi  dni  arhores  ^J^-  ***• 

crescuni-f.    And  stUlings  axe  taken  for  elders,    [m]  Scdicetum  iiAw.Vi3* 

doth  siffnifie  a  wood  of  wiUowes,  ubisalices  crescunt.  These  trees  41  £.3. 

in  our  bookes  are  called  saxvces,    *  Selda  is  a  wood  of  sallows,  Wast.  83. 

willows,  or  withies.     A  brackie  ground  is  called  Jilicehiiny  ubi  ♦  Hill.  14  E.  3. 

filices  crescunt,  A  wood  of  ashes  is  called^oxinf^m,  ubifraxini  ^i^^^^. 

crescunty  and  passeth  by  that  name ;  and  lupidicetumy  where  hoppes  saur. 

grow ;  and  arundinetum  where  reeds  grow.    Some  say  that  dene  *  Inter  Inqu!sit 

or  denncy  yfhereoi  dena  commeth,  is  properly  a  valley  or  dale,  ^pud  Luc.  in 

Dena  silva,  and  the  like,  [n]  as  drmen,  or  drufdetiy  or  druden,  ^°„P?™">** 

signifieth  a  thicket  of  wood  m  a  valley ;  for  drufy  or  druy  signi-  Aad"wino6E.i 

fieth  a  thicket  of  wood,  and  is  often  mentioned  in  Domesday,  in  Theaaur.  the 

And  sometimes  dena  or  denna  signifieth,  as  vUla  and  denncy  a  B.  of  Excester*! 

townev  ^*«- 

[0]  Cove  signifieth  a  hill,  and  so  doth  laioe;  as  stanlatve  is  f^Carden"^' 

saxeus  ccilis.   [p]  Havoe  also  signifieth  a  hill.  And  hopeycomhcy  4^.  151.^"' 

and  st&aoy  are  valleys,  and  so  doth  dough.    And  dunum  or  duna  [p]  Pasch. 

signifieth  a  hill  or  higher  ground,  and  therefore  commonly  the  44  £.  3-  coram 

townes  that  end  in  duny  have  hills  or  higher  grounds  in  ttiem,  ^gein  Thes. 
which  we  call  downs.  It  commeth  of  the  old  French  word  dun. 

[7]  In  our  Latin  a  wood  is  called  boscus.    Grava  signifieth  a  [9]  Hill.  13  E.  a. 

little  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood  ;  and  so  doth  ^'^•.*^^r*™ 

kbit  and  shaxoe.  TtuaiVe  signifieth  a  wood  grubbed  up,  and  turned  Camd^SnBrk."'' 

to  arable.  Stethe  or  stede  betokeneth  properly  a  banke  of  a  river,  347.  -g^^  p^^ 

and  many  times  a  place,  as  stotve  doth ;  and  tuic,  a  place  upon  the  18  £.  1.  a. 

sea-shore,  or  upon  a  river.    Lea  or  lei^  signifieth  pasture.  ^^^^^  ^^ 

[r]  If  a  man  doth  grant  all  his  pastures,  jEXU^ra^,  the  land  it-  S'p/pL***^ 

seue  imployed  to  the  feeding  of  beasts  doth  passe,  and  also  such  \isg  ^\    ™^  ^^ 

pastures  or  feedings  as  he  hath  in  another  man's  soile.    Lestoes  Briefe  792, 793! 

or  lesues  is  a  Saxon  word,  and  signifieth  pastures.    [«]  Between  3  £•  3-  86. 

pastura  and  pascuum,  the  legall  difference  is,  €tkatpastura  in  one  4  ^*  4- 1> 

signification  containeth  the  eround  itselfe  called  pasture,  and  by  ? Z  ^  ^  J  ^' 

that  name  is  to  be  demanded.  Pascuuniy  feeding,  is  wheresoever  pi.  p. 
catlell  are  fed,  of  what  nature  soever  the  ground  is,  and  cannot 
be  demanded  in  aprcecipe  by  that  name. 

If]  If  a  man  grant  omnia  prata  suOy  all  his  meadowes,  the  land  [(1  PI.  Com. 

itselfeof  that  kinde  passetn:  etdiciturpratum quasi paratumyhe-^  B-f*"  *^^"^* 

cause  it  groweth  sponte  without  manurance.  \u'\  A  man  grants  o^^V^^' 

C^  '^     omnes  brueras  suas  ;  the  soile  where  heath  doth  growe  £otrie  80. 

^*    I    passeth,  and  may  be  demanded  by  that  name  i;^  in  a  [u]  Domesday. 

a*  J    vTiBcipe,  It  is  derived  from  bruvery  a  French  word  for  ^'  N-  B.  a. 

neath ;  and  it  is  called  ros  in  me  British  tongue.  ^gut- 

Ronearia  or  Runcaria  sifpufieth  land  full  of  brambles  and 
briers^  and  is  derived  o£ronctery  the  French  word  which  signifieth 

the  same,  and  as  much  as  senticetunu    [a]  By  the  grant  of  omnes  [a]  Regist. 

juncarias  orjoncariasy  the  soile  where  rushes  do  grow  doth  passe ;  «  ^^W** 

foejonc  in  French  is  a  rush,  v/hereof  joncaria  commeth.  ,[A]  A  r^-i  ^g  j^^ 

man  grants  omnes  ruscarias  suaSy  the  soile  where  rusciy  t.  e.  kne-  p.  g.  itegiiter. 
bolme,  or  butchers  pricks,  or  broome  doe  growe  shall  passe,  and 
so  in  the  verse  in  the  Register  it  is  called;  but  in  F.  N.  B.  fol.  2. 

in  the  verse  pischaria  is  put  instead  of  ruscaria.    And  jampna  jampna, 

commeth  of  ^onc  and  newer y  a.  waterish  place,  and  is  all  one  in  (Cro.Cba.  179.) 
efiect  withjon(kiria.  Hethatgrantethomntf«inamca«<uo«,  allhis 
lenaes  or  marish  grounds  doe  passe.  Mariscus  is  derived  of  the 
French  word  mares  or  mareis ;  the  Latin  word  for  it  is  palusy  or 
locus  paludosus.  Mora  is  derived  ofthe  English  word  moore,  and 
aig^fieth  a  more  barren  and  unprofitable  ground  than  marshes, 

Vol.  I.  C  dangerous 


3.  a.] 


Of  Fee  simple.  L,  1.  C.^1-  Sect^  1. 


[c]  Pajch. 
41  £.3.  coram 
rege  Lincoln. 
Rouad. 


dangerous  for  any  cattell  to  go  there,  in  respect  ^f  myrie  and 

moorish  soyle,  neither  serves  it  for  getting  of  turves  there. 

[c]  You  shall  reade  in  records,  that  such  a  man  perqitUiiii  trC" 

scent  acr,  marettiy  Sfc.    This  word  marettum  is  derived  of  mare 

the  sea,  and  tego^  and  properly  signifieth  a  moorish  and  gravelly 

ground,  which  the  sea  doth  cover  and  overflow  at  a  full  sea,  and 

^eth  betweene  the  high  water  marke  and  low  water  marke,  infra 

Jluxum  et  refluxum  maris.  By  grant  of  these  particular  kindi»  the 

lands  of  these  particular  kinds  onely  doe  passe ;  but,  as  hath  been 

said,  by  the  erant  of  land  in  generall,  all  these  particular  kinds 

and  some  others  doe  passe«    Non  mihi  si  centum  Ungiue  sint 

oraque  centum^  Omnia  terrarum  percurrere  nomina  possem*  And 

therefore  let  us  turn  our  eye  to  generall  words,  wbicn  doe  iaclude 

[0  Maff.  Chart,  lands  of  several  sorts  and  qualities.  \d\  By  the  name  of  an  honor 

c.  3 1 .  Walling-    ( i ),  which  a  subject  may  have,  divers  manors  and  lands  may  passe* 

fordNott.Bolon.  g^  by  the  name  of  an  isle,  instda^  many  n&anors,  lands,  and  teye- 

SeIk^JZ'    ments  may  paw. 

rege  in  Tbei.  honor  dc  Hnntingdon.  Mich.  9  £.  i.  coram  rege  in  Thes.  18  £.  9. 
Ast.  377.  96  Ass.  p.  60.  6  E,  3. 56.  47  £.  3.  ft  1 .  honor  dc  Pevercl.  49  E.  3.  394. 
honor  dc  Eglcs.  9  H.  6.  97.  36  H.  8.  Dyer,  58.  honor  de  Glouc.  F.  N.  B.  965. 
honor  Abbath.  de  Merle.  5  £.  4.  139.  7  U.  6.  39.  1  E.  3.  4,  &c.  13  E.  3. 
jarisdict  93.  4  Co.  88.  Lutterel's  case,  6  H.  7,  9.  14  H.  4.  in  recordo  longo. 
8H.4.    PI.  Com.  1^.    8H.  7.  1.    4E.  4«i6.    (4  Inst.  994.) 

Holme  or  huhmis  signifieth  an  isle  or  fenny  ground.  *  A  com- 
mote is  a  great  seigniory,  and  may  include  one  or  divers  manners. 
[e\  By  the  nameof  aca«/^,  one  or  more  manors  maybe  conveyed: 
et  d  conversoy  by  the  name  of  a  manor,  &c.  a  castle  may  nasse  (2). 
In  Domesday  I  read,  Comes  Alanus  habet  in  suo  castdlntu  200 
manerioy  Spc,  prceter  casteUarium  habet  43  maneria ;  and  in  that 
booke  a  castle  is  called  castdlum^  and  castrum^  and  domus  de/eu" 
sibiHst  and  mansus  muralis.  Q/]  But  note  by  the  way,  that  no 
subject  can  build  a  castle  or  house  of  strength  imbattled,  &c.  or 
other  fortresse  defensible,  called  in  law  by  the  names  aforesaid, 
and  sometimes  domus  kemellata  or  camdiata^  imbatteUaUe,  teneU 
latcBy  machecoUatiBf  mese  camdety  S^,  without  the  Kcence  of  the 
king,  for  the  danger  which  might  ensue,  if  every  man  at  his  plea- 
sure might  do  it.  And  they  be  called  imbattlements,  because 
they  are  defences  against  battels  in  assaults.  Tenellare^  or  ianel' 
lare,  is  to  make  holes  or  loopes  in  walls,  to  shoote  out  against  the 
assailants.  MackecoUare  or  machecoulare^  is  to  make  a  warlike 
device  over  a  gate  or  other  passage  like  to  a  grate,  through 
which  scalding  water,  or  ponderous  or  offensive  tilings  may  be 
cast  upon  the  assaylants  (3).  But  to  retume  to  the  matter  nrom 
whence  upon  this  occasion  we  are  fallen* 

By  the  name  of  a  towne,  xtUa^  a  mannor  may  passe.  In  Domes- 
day, alodium  (in  a  large  sense)  signifieth  a  free  mannor  (4),  and 
alodiariij  or  cdodarii^  lords  of  the  same ;  and  lannemanni  there 
signifie  lords  of  a  mannor,  having  socam  et  sacam  de  tenentibus  et 
hominibussuis.  [f  ]  And  by  the  name  of  a  mannor,  divers  townee 
may  passe.  Q^odoUm  dicebatur  Jundus  nunc  manerium  dicUur. 
By  the  name  of  a  ferme  or  fearme  (j5)f^rma,  housesi  lands,  and 

tenements 


jurisdict.  93. 

[•]  96  Ass.  54. 

99  E.  3.  15. 
99  H.  6. 
traven  4. 
Bract,  fo.  434. 
1  £.  3'4• 
6H.  7.9- 
3  £.  9.  Avowry 

188.3711.6.96. 
18  H.  6. 11. 
lib.  mb.  scac. 
lb.  18. 

ff]  LiTCter. 
Mas.  Cart.  cap. 
Escneatrie, 
for  169.  Britton, 
cap.  30. 
Rot.  Parliam. 
45  £.  3.  nu.  34. 
6H.'4.  nu.  19. 
1  £.  4.  cap..  1. 
Hot  Parr^am. 
I  £.  3.  9.  pars 
AlanoCharieton 
99  £.  3.  9. 
panTiioma 
Barklejr,  Uc. 

ginst  901.) 
]Lanib. 
exposit.  verb. 
Ferme. 
PL  Com.  195. 


(1)  For  the  nature  of  a  land  honor  or  barony,  see  Mad.  Bar.  AngU  2. 

(2)  Ace.  2  Inst.  31. 

(3)  See  further  as  to  oastles.  Mad.  Baron.  Anglican.    17  to  20.  Dlscours, 
by  Emin.  Antiq.  ed.  1773,  v.  1.  p.  100.  186.  and  191, 

(4)  See  ante,  1.  b.  (5)  See  2  Inst.  145. 


L.  1.  C.  1.  Sect.  1.      Of  Fee  simple.  [5,  a.  5.  b. 

tenements  may  oasse ;  and^rwa  is  derived  of  the  Saxon  word 
Jeormian,  to  feed  or  releeve ;  for  in  ancient  time  they  reserved 
apon  their  leases,  cattell  and  other  victual]  and  provision  for  dieir 
sustenance.    [A]  Note,  a  fearme  in  the  north  parts  is  called  a  [fc]  PI.  Cora, 
tacke,  in  Lancashire  a  fermeholt,  in  Essex  a  wike.    But  the  word  >  ^9-  Hegist. 
fearme  is  the  general  word,  and  Bnciently  Jundus  signified  a  ^'^'  ^' 
fearme,  and  sometime  land,    [t]  Lands  making  a  knight's  fee  (6),  n'iT?  E*^"* 
thaU  paftse  by  the  grant  of  a  knight's  fee  de  uno/eodo  mUitis.       L.  8.     ' 

5  £.3.  313.     16  £.  3.  bre.  165.     13  £.  a.  bre.  814. 

[k]  Unum  soUnum  or  solinus  terra  in  Domesday  booke  contain-  H^]  4  E.  3. 1 61 . 

eth  two  plow-lands  and  somewhat  lease  than  an  halfe;  for  there  it  ^  E.  3.  383. 

IB  said,  septem  soUniy  or  soUna  terns  sunt  17  carucaf('j).     Una  *  ^^^' 

hida  seu  carucata  terra,  which  is  all  one  as  a  plow-land,  tiz,  as  ^,  q^^\  ^§^ 

much  as  a  plow  can  (8)  till.    SuUerye  also  sigmfieth  a  plow-land.  7  Ass.  18. 

Una  virgata  terra,  a  yard-land  (the  S^ons  called  it  girdlandy  and  1 1  Ass.  13. 

now  the  g  is  turned  to  ay),  is  in  some  countries  10,  in  some  20,  in  La™b.  Exjpos. 

some  34,  in  some  30,  &c.  (9).    [^  Una  bovata  terra,  an  oxgange,  ^r^^t  feme  ^ 

or  an  oxgate  of  land,  is  as  much  as  an  ox  can  till  (10).    [m]  But  Glanvii.  lib.,  cap. 

eamoata  terra  and  bovata  terra  are  words  compound,  and  may  Doipesday! 

contune  meadow,  pasture,  and  wood  necessary  for  such  tillage.  Bract,  lib.  3. 

Jugum  terra  in  Domesday  contameth  halfe  a  plow-land.    And  ^^'^^f^^'  ^ 

by  all  these  names,  in  the  raigne  of  R.  1,  lands  were  usually  Rerist.^7SL^ 

demanded,  and  long  after  (1 1).  m  5  £.  3.' 

fine,  49.    1 3  £.  3.  fine,  67.  39 H.  6. 8.    4  £•  3-  ^59-     8  £.  3.  377.    Bracton,  fu,  180. 
369.  431.     5  H.  3.  Droit,  66.    FI.  Com.  168.  [m]  13  £.  3.  bre.  341 . 

fi  £.  3.  57.  temps  £.  1.  bre.  811.    PI.  Com.  168. 

,  [n]  By  the  name  of  a  grange,  ^froTtgia,  a  house  or  edifice,  not  M  Pl«  Com. 
onely  where  come  is  stored  up  like  as  in  bacnes,  but  necessary  >^- I^^ood. 
places  for  husbandry  also,  as  stables  for  hay  and  horses,  and  sta-  ^^  *^'A^ ' 
bles  and  styes  for  other  cattell,  and  a  curtilege,  and  the  close 
wherein  it  standeth,  shall  passe ;  and  it  is  a  rrench  word,  and 
signifieth  the  same  as  we  take  it(i2). 

[0]  Stagnutn,  in  English  a  poole,  doth  consist  of  water  W  4  E-  3-  tit. 
r  5.  n  and  land;  and  therefore  by  the  name  of  l^  stagnum  or  p^teTo**  ^^ 
[^  u   J  apoole,  die  water  and  land  shall  passe  also,   [ojlntlie  14  e!  3. 

samemanner£^iir^ej,adeepepitofwater,agorsorgulfe,  Formedon,  34. 
consisteth  of  water  ana  land;  and  therefore  by  the  grant  thereof  34  Ass.jpl.  1 1. 
by  that  name  the  sdile  doth  j^asse,  and  Kvradpe  doth  lie  there-  H  13  e.  3. 4. 
of,  and  shall  lay  his  espies  in  taking  offishes,  as  breames  and  J  -^  ^  lif 
roches.    In  Domesday  it  i6  called  guort^  gort^  and  gors  plurally :  10  e.  3. 483. 

as  for  example,  de  3  gorz  mille  anguilla.  13  £•  3- 

EntrA',57.    F.N.B.  igi.b.    Domesdaj. 

W  So 

(6)  As  to  the  contents  of  a  knight's  fee,  see  post.  69. 

(7)  Some  think,  that  solinus  terra  was  frequently  synonymous  with  caru- 
cata terra.  See  Somn.  Rom.  Ports,  82.  Cow.  Interpr.  ed.  1727,  yoc  solinus 
terra, 

(8)  See  fbrther  as  to  this,  post.  69.  and  86.  b. 
(g)  See  post.  69. 

(10)  See  post.  69. 

(11)  See  further  on  the  dimensions  of  land  in  England,  post.  200,  b.  and 
6g,  Crompt.  on  Courts,  222.  and  Disc,  by  Emin.  Antiq.  ed.  17739  v.  i.  p.  39 
to  50.  and  107. 195.  and  197. — By  what  names,  and  in  what  order,  lands,  &c. 
ou^ht  to  be  demanded,  see  post  5.  b.  Fitzh.  N.  Br.  2  C  Hugh.  Comment,  on 
On&  Writs,  2.  and  Theloal's  Dig.  Br.  Orig.  1.8.  c.  i.  p.  1 18,  and  particularly 
the  latter  book. 

(12)  Grange  sometimes  comprehends  a  whple^rm.    See  4  Co*  48.  b. 

c  2 


5.  b.]  Of  Fee  simple.      L.  1.  C.  1.  Sect  1. 

[6]  Temps  £.1.       [&]  So  it  is  of  a  forest,  parke,  chase,  vivarye,  and  warren  in  a 

bra.  861.  IQ3Q  s  owne  ground,  by  the  grant  of  any  of  them  not  onely  the 

to  H^7^Vo  priviledge,  but  the  land  itselfe  passes,  tor  they  are  compound. 

44  £.3. 13.'  ^^  ^^  booke  of  Domesday,  that  is  called  lewad,  and  leugCy  and 

43  E.  3. 34.  levoedf  and  letoCi  which  in  iLatin  is  called  leuca. 

35  H.  6.  55.      3  H.  6.  9.      Domesday.      Bracton,  lib.  4,  fo.  235.       Int.  adjudicat. 
coram  rege  p.    39  £.  3.  lib.  3.  fo.  95.  in  Thesaur.    (4lnst.  389.) 

[c]  40  Ass.  38.  [cj  Stadium^  otjerbngus  nvejerlingum,  or  quareniena  temgy  u 
4  H.  6. 14.  1^  Atflong  of  land,  and  is  as  muoi  as  to  say,  a  furrow  long,  which 
^xao  10  K  1  .*  ^^  ancient  time  was  the  eighth  part  of  a  mile ;  and  land  mil  passe 
inter  fines  in  *  by  that  name.  And  some  hold  that  by  that  name  land  may  be 
Thes.  Ferlmgos  demanded.  And  dejerlingis  H  quarerUenis^  you  shall  read  divers 
terra  continet  times  in  the  book  of  Domesday ;  and  there  you  shall  read,  in 
PonM»dav.  tTUuld  rex  habet  unum  ^frustum  terra  unde  exeunt  sex  vomeres* 
Fmstom,  16E.3.  Nota^Jhutum  signifieth  a  parcell.  [d]  fVarectumy  or  wtu^eccum^ 
tit.  Comon.  9.  or  varectumy  dou  signifie Tallow ;  terra  jacet  ad  warectuniy  the 

[d]  Mich.  8  H.  3.  land  lyeth  follow :  but  in  truth  the  word  is  vervactftm,  quasi  veri 
^o^oin ^*  ^^^^ ijictum  seu  subactumy  terra  novalis sen  remiieta, quia altemis 
Warr.R^6.  annis  requiescat  [e],  tarn  culta  myoaUa.  [jr\  By  the  grant  of  a 
M  Virg.  messuage,  or  house,  mesuagiumy  the  orchard,  garden,  and  curti- 
£do^  1, 4.  lage  doe  (1)  passe ;  and  so  an  acre  or  more  may  passe  by  the 
(/JBract^ii.  name  of  a  house :  it  is  derived  of  the  French  wora  meif.  ^]ln 
t^.  140.  ^  Domesday,  a  house  in  a  city  or  burrough  is  called  kaga ;  other 
PI.  Com.  168.  houses  are  called  there  mansionesy  mansunBy  and  domus  [h]  ;  and 
171.  9311.8.  in  an  ancient  plea  concerning  Feversham  in  Kent,  hinoes  are 
^''  ^?^™^^'  interpreted  to  signifie  mandones.  In  Normans  French  it  is  called 
35  H  6  44!^^'  ^"'^^^^i  oi*  tnesuiL  Bye  signifieth  a  dwelling,  bye^  an  habitatioo> 
VI  ciml  1^.  ^^  *y««»  to  dwell. 

(1  Sid.  309.)  r^j  Domesday.  \h]  Pasch.  30  £.  1,  coram  rege  Kane,  in 

Thesaor.  Statat  de  extent  maneiii.    Domesday. 

It  is  to  be  noted,  that  in  Domesday  there  be  often  named 
bordarii  seu  borduanniy  coscesy  coscet,  cotucamiy  catariiy  who  are 
all  in  effect  bores  or  husbandmen,  or  cottagers,  saving  that 
bordariiy  which  commeth  of  the  French  word  borde  for  a  cot- 
tage, signifieth  there  bores  holding  a  little  house,  with  some  land 
of  husbandry  bigger  than  a  cottage ;  and  coterMi  are  meere 
cottagers,  qui  cotagia  et  curtilagia  tenent  (2). 

Vtuani  in  Domesday  (often  named)  are  not  taken  there  for 

bondmen,  but  had  their  name  de  villisy  because  they  had  fermes, 

and  there  did  worke  of  husbandry  for  the  lord :  and  they  were 

ever  named  before  bordarii,  S^c.  and  such  as  are  bondmen  are 

Domesday.         called  there  serci. 

[i\  Coteberti^ 


<i)  Oontra  as  to  the  garden,  Keilw.  57.  Mo.  34.  DaL  in  N.  Bendl.  ag. 
But  see  ace.  post.  56.  a.  and  b.  Plowd.  171.3  Co.  3a.  3  Saund.  401 .  S.  P.  adj. 
ace.  in  case  of  a  devise.  3  Leon.  314,  and  Cro.  Eliz.  89.  See  ace  3  Cha.  Cas.  37. 
See  further  Litt.  Rep.  6,  where  the  court  held  that  the  devise  of  a  messuage 
was  not  sufficient  to  pass  two  acres  four  miles  distant  from  the  messuage, 
though  occupied  with  it.  In  Keilw.  57,  a  difference  is  tt^en  between  messuage 
and  domus ;  and  it  is  there  said,  that  messuage  extends  to  the  curtilagey  though 
not  to  "^e  garden^  but  that  domus  only  comprehends  buildings.  Also  in  some 
of  the  cases  cited,  particularly  that  from  Plowden,  the  grant  was  o^  a  messuage 
with  the  tamurtenancesi  on  which  latter  word  some  stress  seems  to  have  been 
laid. 

(3)  See  as  to  ceitages,  3  I&8t.^36. 
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[f]  Coleberiiy  often  also  named  in  Domesday,  signifieth  tenants  P]  ^Qt.  pladta 
in  free  socage  by  free  rent ;  and  so  it  is  expounded  of  record.  *^™'^^^ 
Radmans  and  radchemutres  (rady  or  rede^  signifieth  finne  and  ^^£  » 
stable)  there  also  often  named;  these  are  liberi  tenentes  qui  Rot.  36! 
arabani  ei  herciebant  ad  cfiriam  domini,  seujakahanty  aut  mete"  Lamb,  exposit 
hant,  because  their  estates  are  finne  and  stable ;  and  they  are  ^^^'  Thinua. 
many  times  called  sochemans  and  sokemanniy  because  of  their 
plough  service. 

Dreucks  signifieth  free  tenants  of  a  mannor,  there  also  named. 
Tainif  or  ikaitiimediocreSf  were  freeholders,  and  sometime  called 
mUiies  regUy  and  their  land  called  tainland;  and  there  it  is  said, 
?uec  terra  T,  R,  KJuU  tairdand^  sedposteay  conversa  in  reveUmd, 
[k]  But  thainus  regis  is  taken  for  a  baron;  for  it  is  said  in  an  [k]  Ub.  Rub. 
ancient  author,  thainus  regis  proximus  comiti  est.  et  ibidem  medio'  <*P;  *&:  ^5"P* 
cris  thainus,  et  alibi  bare  site  thainus  (3).    Berquanum  or  ber^  ^^  eZ/kY/sl: 
eariay  commeth  of  berc,  an  old  Saxon  word,  used  at  this  day  for  xib.  d'Entries,  * 
barkes  or  rindes  of  trees,  and  signifieth  a  tan-house,  or  a  heath-  tit.  An. 
house,  where  barkes  or  rindes  of  trees  are  laid  to  tan  withal :  and  Corps  Pol.  a. 
berquarii  are  mentioned  in  Domesday.    It  signifieth  also^  and  jir^*^^ 
more  leg^ly,  a  sheep-cote,  of  the  French  word  bergerie,  *     *^' 

[/]  By  vaccaria  in  law  is  signified  a  dairy-house,  derived  of  H  1^k&  ^^' 
vacca,  the  cow.    In  Latin,  it  is  lactarium,  or  lactitium;  and  cap. as- Doiii«- 
vacearius  is  mentioned  in  Domesday.  And  Fleta  maketh  mention  day.   10  EL  1. 
6f  porcarioy  a  swinestye.  inter  fines. 

The  content  of  an  acre  is  known.  The  name  is  common  to 
die  English,  German,  and  French.  In  legall  Latin  it  is  called 
acra,  which  the  Latinists  callyt^^um.  In  Domesday  it  is  called 
drpenpratiy  silvcBy  S^c.  10  It.  1.  inter  Jines,  Acra  m  Cornwall 
continet  40  perticatas  in  hngUudine,  ei  4  fit  latitudine,  et  quceUbet 
perticata  de  iSpedibus  in  tongitudine  (4). 

[m]  By  the  grant  of  a  selion  of  land,  selio  terra,  a  ridge  of  [m]  9  £.  3.  39. 
land  which  containeth  no  certainty,  for  some  be  greater,  and  Temps  E.  1. 
some  be  lesser;  and  by  the  grant  deundporc^,  a  ridge  doth  Br.8fi6.Mich. 
passe.    Sdio  is  derived  of  the  French  word  seHon,  for  a  ridge.      ^    Glouc!*iii 

TV 

[»]  By  the  grant  de  centum  libratis  terra,  or  solibratisterraf  j^^  ^^  ^^ 
or  centum  sotiSatis  terra,  S^c,  land  of  that  value  passeth,  and  so  3^.  ^1.  * 
of  more  or  lesse;  and  in  ancient  time  by  that  name  it  might  have  43  £.  3. 97. 
been  demanded.    [0]  And  many  things  may  passe  by  a  namei  Rcgi»t.  fo.  1. 
that  by  the  same  name  cannot  be  demanded  by  a  (5)  pracipe,  f^jj*  g'^J^-. 
for  that  doth  require  more  prescript  forme;  but  whatsoever  may  yIi         ' 
be  demanjded  by  a  praecipe,  may  passe  by  Uie  same  name  by  way  \o]  Regula. 
of  grant. 

Frythe  is  a  plaine  betweene  woods;  and  so  is  Uetimd  or  hund,  7  R.  1.  inter 
C(mSe,hope,(Une,gli/n,hawgh,kcf(ogh,BiguWyeihsLV9\\y,  Howe,  fines  Sussex. 
hoo,  knol,  lain,  pen,  and  cope,  a  hill.    E^,  ing,  and  toorth,  sig- 
nifieth a  watry  place  or  water.    Falesia  is  a  bank  or  hill  by  the 
sea-side ;  it  commeth  oifakdze,  which  signifieth  the  same.    Of  , 

all 


(3)  See  further  as  to  thane  and  thane  land,  in  Reliq.  Spelm.  11,  &c  See 
also  post.  6.  a.  n.  6. 

(4)  This  differs  from  the  common  acre,  because  each  perch  usually  contains 
16  feet  and  an  half.  In  some  places  the  custom  is  to  measure  by  a  perch  of 
34  feet,  and  in  others  by  one  of  20  feet.    See  Crompt.  on  Courts^  333. 

(5)  See  ante  5.  a.  n.  1 1. 
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all  these  you  shall  read  in  ancient  bookes,  charters^ 

deeds,  t:9*and  records:  and  to  the  end  that  our  stu-  P  6. 1 

dent  should  not  be  discouraffed  for  want  of  knowledge,  I    .      I 

when  he  meeteth  with  them  fnescii  enim  generosa  mens 

ignorantiam  patijy  we  have  armed  him  with  the  signification  of 

Uiem,  to  Uie  end  he  may  proceed  in  his  reading  with  alacrity,  and 

set  upon,  and  know  how  to  worke  into  with  delight  these  rough 

mines  of  hidden  treasure. 

[m]  17  £.  3-  7.       [m]  By  the  name  of  mtii#fa,  w^/bdina  plufHhif  S^c.  the  land 

43£;3-  36-  b.     itselfe  shall  passe  in  a  grant,  if  hrery  hd  made,  and  also  be 

lUgist.  65.         recovered  in  an  assise,  et  sic  de  similibus. 
ioH.7.ai. 

PL  Ctiin.  191. 19§*    Bract  9ii.  396. 

[n]  45  E.  3.  By  the  grant  of  afouldcourse,  or  the  like,  lands  and  tenements 
Vouchee,  7a.    >  may  (1)  passe  [it].     Tenementutttf  tenement,  is  a  large  word  to 

33  £-  3-  passe  not  only  lands  and  other  inheritances  which  are  holden, 
^inV^a  a7  •  ^  ^  offices,  rents,  commons,  profits  apprender  out  of  lands, 
14  E.  4!  4.  ^^^  ^^  ^^^^»  wherein  a  roan  hath  any  franktenement,  and 
20  An.  p.  9.  whereof  he  is  seised  ut  de  libera  tenemento  (a).  But  haredita^ 
3  £.  4. 19.  meniuniy  hereditament,  is  the  largest  word  of  all  in  that  kind ;  for 
/p  ^'  ^'  ^  V*  whatsoever  may  be  inherited  is  an  hereditament,  be  it  corporeal! 
and*i  aL?)    *^*  ^^  incorporeal!,  reall  or  personall,  or  mixt  (3). 

[o]  1  Co.  fo.  1,  [0]  A  man  seised  of  land  in  fee  has  divers  charters,  deeds,  and 

&  3,  in  Seignior  evidences,  and  maketh  a  febffiment  in  fee,  either  without  war- 

Buckhont's  rantie,  or  with  warrantie  only  against  him  and  his  heirs,  the 

aaFs  q  11  b  purchaser  shall  have  all  the  charters,  deeds,  and  evidences,  as 

39  £.3. 17.  a.  incident  to  the  lands,  et  ratione  terra,  to  the  end  he  may  the 

19  H.  6. 65.  b.  better  defend  the  land  himself,  having  no  warrantie  to  recover  in 

34  H.  6. 1.  a.  value;  for  the  evidences  are,  as  it  were,  the  sinewes  of  the  land, ' 
^  n  "f  ^'  ^*  ^'  ^^^  ^®  feoffor  not  being  bound  to  warrantie  hath  no  use  of  them. 
6 H.  j'^X!^  ^^^  ^^ ^^  feoffor  be  bound  to  warrantie,  so  that  he  is  bound  to 

H.  7. 33.  a.      render  in  value,  then  is  the  defence  of  the  title  at  his  pe^l;  and 
(a  U0.Abr.31.)  therefore  the  feoffee  in  that  case  shall  have  no  deeds  that  com- 
prehend 


(1)  Here  fold-course  seems  to  be  understood  for  land  used  as  a  sheep-toalk; 
but  the  word  has  various  other  senses.  Sometimes  it  signifies  land  to  which  is 
appurtenant  the  sole  rif  ht  of  folding  the  cattle  of  others.  Sometimes  it  means 
merely  such  right  of  folding.  It  is  also  used  to  denote  the  right  of  folding  on 
another's  land,  which  is  called  common  offaldage.  See  in  W.  Jo.  375,  and 
Cro.  Cha.  432,  a  case,  in  which  common  01  Jaldage  was  claimed;  and  2  Ventr. 
139,  one  in  which  the  right  of  foldina;  the  cattle  of  others  is  prescribed  for.    , 

(2)  See  further  as  to  the  extent  of  the  word  tenement^  Perit.  sect  1 14,  and 
11  H.  6.  22. 

(3)  See  further  as  to  Atfr«ttfl««i/,  ante  3.  Plowd.  58.  Mo.  176.  3  Co.  2. 
By*  3^3- 1>*  pl*  ao.  With  the  word  hereditament  lord  Coke  ends  his  laborious 
inquiries  about  the  names,  by  which  things  will  pass  in  grants  and  other  con- 
veyances. His  etymologies  and  explanations  of  the  several  words  are  cer- 
tainly open  to  many  observations,  besides  the  few  made  by  the  editor  of  this 
edition.  But  the  omission  on  his  part  proceeds  from  the  nature  of  his  under- 
taking, which  confines  him  to  narrow  limits.  To  supply  his  unavoidable  de- 
ficiencies in  .this  instance,  and  for  the  sake  of  recommencung  assistances  which 
are  too  much  neglected,  he  refers  the  student  to  the  Glossaries  which  are  so 

^ !•_  1  _        ^  «  1         A  .*  «•«  ■.Ma  -.  _-        _  _  _       _  — 
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Erehend  warrantie,  whereof  the  feoffor  maj  take  advantage.  Also, 
e  shall  have  such  charter,  as  may  serve  him  to  deraigne  the 
warrantie  paramount.  Also,  he  shall  have  all  deeds  and  evi- 
dences, which  are  materiall  for  the  maintenance  of  the  title  of 
the  land ;  but  other  evidences  which  conceme  the  possession, 
and  not  the  title  of  the  land,  the  feoffee  shaU  have  them  (4). 

"  To  have  and  to  hold.*'  These  two  words  do  in  this  place 
prove  a  double  signification,  viz.  to  have  an  estate  of  inheritance 
of  lands  descendible  to  his  heirs,  and  to  hold  the  same  of  some 
superior  lord. 

There  have  beene  eight  formall  or  orderly  parts  of  a  deed  of  Vide  Sect.  40. 
feoffinent  (5),  viz.  1,  the  premises  of  the  deed  implied  by  Little^  ^  37o,  371. 
ton  ;  2,  the  hahenduniy  vihereof  LiHleton  here  speaketh ;  3,  the  ^^effalti^* 
ienendumy  mentioned  by  Littleton ;  4,  the  reddendum ;  5,  the  j.*jct8,  lib,  3.  ca. 
dause  of  voarrantie ;  6,  the  in  cujus  rei  testimonium,  compre-  14.  Britton.ioo. 
bending  the  sealing ;  7,  the  date  of  the  deed,  containing  the  day,  \^^*    Bract, 
the  month,  the  yeare  and  stile  of  the  king,  or  of  the  yeare  of  our  ^*^'  ^'  ^^'  ^'  •• 
Lord ;  [p]  lastly,  the  clause  of  hits  testihus ;  and  yet  all  these  o|%.  6.  aa.  aS 
parts  were  contained  in  very  few  and  significant  words  [7],  heec  pi.  Com. 
Juit  cdndida  illius  €eiatis  fiaes  et  simplicitas,  quce  paucuiis  lineis  Wrotesleye's 
omnia  Jideijirmamenta  posuerunt,  r"Y' v°*'  t^' 

morton's  case*  PL  Com.  {q]  6  Co.  43.  in  sir  Anthony  Mildma/f  case. 

Vid.  Sect  378.    (9  llo.  Abr.  33.) 

The  office  of  the  premisses  of  the  deed  is  twofold :  first,  rightly 
to  name  the  feoffor  and  tlie  feoffee ;  and  secondly,  to  comprehend 
the  certainty  of  the  lands  or  tenements  to  be  conveied  by  the 
feoffinent,  either  by  expresse  words,  or  which  may  by  reference  . 
be  r^uced  to  a  certaintie ;  for  cerium  est  quod  cerium  reddi 
potest.  The  habendum  hath  also  two  parts,  viz,  "first,  to  name 
againe  the  feoffee ;  and  secondly,  to  limit  the  certaintie  of  the 
estate.  The  tenendum  at  this  day,  where  the  fee  simple  passeth, 
must  be  of  the  chiefe  lords  of  the  fee.  And  of  the  reddendum 
more  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Rents* 
Of  the  clause  of  toarrantte  more  shall  be  said  in  tne  Chapter  of  Brit.  fo.  101. 
Warranties.  In  cwus  rei  testimonium  stgillum  meum  apposui  was 
added,  for  the  seafe  b  of  the  essentiall  part  of  the  deed.  The 
date  of  the  deed  many  times  antiquity  omitted ;  and  the  reason 

thereof 

t 

Law  De  inope  Debitore  in  partes  dissecando.  To  tliis  list  of  Glossaries  should 
be  added,  Du  Fresne'ff  Glossary  ad  Scriptores  Med.  et  Infim.  Latin  ed.  Par. 
1733»  the  Glossarium  Novum  by  Charpentier,  ed.  Par.  1766,  the  Glossacy  by 
Dr.Kennet,  at  the  end  of  his  Parochial  Antiquities,  that  at  the  end  of  Wilkinss 
L^.  Anglo-Saxon,  and  Lye's  Diet.  9etX*  &  Gothic.  Latin  ed.  1779. 

(4)  See  Cro.  Eliz.  347.  Cro.  Cha.  449.  Nov,  145.  In  all  of  these  books  it 
is  said,  that  in  the  case  of  conveyancetf  to  uses  the  possession  of  deeds  appertains 
to  ihefeqgte  or  coveffomtotf,  and  not  to  ce^ttt  pie'use ;  and  the  reason  given  is, 
that  it  was  so  at  common  law ;  and  the  statute  of  uses,  though  it  tranners  the 
legal  estate  to  cestui  que  use,  doth  not  transfer  the  deeds.  But  this  doctrine 
seeqtt  questionable. 

(5)  See  the  observations  on  this  part  of  the  Commentary  in  Mad.  Form. 
Angl.  Dissert,  p.  5.  See  also  on  the  subjects  of  ancient  deeds  and  charters, 
the  whole  of  the  same  Dissertation,  and  Nich.  Engl.  Hist.  Llbr.  ad  ed.  240. 
Seld.  Jan.  Angl.  b.  2.  c.  3,  and  3,  to  which  may  be  added  Mabillon  de  Re. 
Diplomaticd. 
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thereof  was,  for  that  the  limitation  of  prescription,  or  time  of 
memory,  did  often  in  processe  of  time  change ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable ;  and  therefore  they  made  their 
deedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prescription.  And  the  date  of  the  deedes  was  com- 
monly added  in  the  raigne  of  £.  3,  and  £«  3,  and  so  erer 
since. 

And  sometime  antiquitie  added  a  place,  as  datum  apud  Z>« 
which  was  in  disadvantage  of  the  feoffee ;  for  being  in  generall 
he  may  alleage  the  deed  to  be  made  where  he  will.  And  lastly^ 
anti^mtie  did  add  hiis  testibu*  in  the  continent  of  the  deed  after 
the  in  ci^ui  ret  iestimoniumf  written  with  the  same  hand  that  the 
deed  was,  which  witnesses  were  called,  the  deed  read,  and  then 
[r]  Iamb.  their  names  entered,    [r]  And  this  is  called  charter  land ;  ai\d 

ezpoiit.  verb,  accordingly  the  Saxons  called  it  hocklandy  as  it  were  booke 
V?  f^  !J^P^^*  land  (6  ) ;  which  clause  of  Ami  iestibus  in  subjects  deeds  continued 
cap.  aa?  '*^°*'  untill  and  in  the  raigne  of  H.  8,  but  now  is  wholly  omitted.  And 
See  the  Second  it  appeareth  by  the  ancient  authors  and  authorities  of  the  law. 
Part  of  the  that  before  the  statute  of  la  £.  s.  c.  s,  processe  should  be 
InsUt.  cap.  38.  awarded  against  the  witnesses  named  in  the  deed,  tettes  in  cart6 
See  the  Second  ^^^"^otos ;  [«]  and  that  the  same  statute  was  but  an  affirmance 
Part  of  I  he  ^^  ^^  common  law,  which  not  being  well  understood,  hath  caused 
Institutes.  varietie  of  opinions  in  our  books.    But  the  delay  therein  was  so 

Marlb.  cap.6.  mat,  and  sometimes  (though  rarely)  by  exceptions  against 
ut^^x  f^6  ^^^  witnesses,  which  being  found  true,  they  were  not  to  be 
101.  n  r's.  ^  swome  at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnesses; 
proces.  170I  [f]  as  if  the  witness  were  infamous:  for  example,  if  he  be 
6  H.  3.  attainted  of  a  false  verdict,  or  of  a  conspiracie  at  the 

proces.  flog.  ^^  guj^g  of  the  king,  or  convicted  of  perjury,  or  of  a  F  6.  "1 
procet.  310.  praemunire,  or  of  forgerie  upon  the  statute  of  5  Eliz.  L  b.  J 
4  £.  s!  cap.  14,  and  not  upon  Uie  statute  of  1  Hen.  5.  cap.  3,  or 

gard.  1 19.  convict  of  felony,  or  by  judgement  lost  his  eares,  or  stood  upon 

^"^'^^  ^^  pillory  or  tumbrell,  or  beene  ttigmaticusy  branded,  or  the 
lectde  infamies  jite^^N  whereby  they  become  infamous  for  some  offences,  quae 

ei  peijone.  •       •        •''         •'  ,..y.. 

Glanr.  lib.  s.      ^^  mitiorts  cuipa  sunt  majoru  tnfamta. 

cap.  15.  Bract.  Ub.  5.  fo.  a88.  399.  Brit  to,  134, 135. 101.  Pleta,  lib.  5.  ca.  si. 
8  £.  a.  Ass.  396.  3  £.  3.  93.  34  £.  3.  34.  (5  Co.  99.  Flower's  case.)  43  ^  3- 
conspir.  11.  37^A.ss.  59.  33  H.  6.  55.  31  H.  6.  36.  (4  Inst.  379.  1  Sid.  51. 
Godb.  388.  3Ba]«t.i54.  Raym.  36^.  1  Ventr.349.  1  Kelynge,  38. 18.  4  lust.  379. 
T.  Jo.  155.    3  Ro.  Abr.  680). 

[a]  Fortesc.  ca.  [^]  If  a  champion  in  a  writ  of  right  beoome  recreant  or 

fts  H  a      1  coward,  he  thereby  loseth  liberam  legeniy  and  thereby  becomes 

Stan£  Vli^r,  iofunous,  and  cannot  be  a  wltnesse ;  tor  regularly  he  that  loseth 

174.  a.  Hberam 

(6)  See  further  as  to  hockland  and  Jolkland.  Reliq.  Spelm.  19.  39,  and 
Dalrymp.  Feud.  Prop.  9.  In  this  last  book  the  very  spirited  writer  atten^ts  a 
new  distinction  between  the  two  kinds  of  land,  and  to  show  that  hoddand  or 
thane  land  wasjeuebl,  and  that  folk  or  rereiandw^B  allodial, 

(1)  But  according  to  the  modem  cases,  it  is  the  infamy  of  the  crsW,  and  not 
of  the  punishment  J  which  disqualifies  from  being  a  witness ;  and  therefore 
persons  stigmatized  hy  an  in/amous  punishment,  such  as  being  set  on  the 
pillory,  are  admissible  witnesses,  unless  thepuni^mientwas  inflict^  for  forgery, 
perjury,  or  any  species  of  the  crimen  Jalsiy  or  any  other  crime  of  an  infamous 
nature.  See  further  on  this  subject,  GOb.  Law  of  Evid.  143^  the  Law  o£  Nisi 
IVius,  1st  ed.  413.  and  1  Wils.  part  2.  p.  18. 
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Uberam  legem^  becometh  infamous,  and  can  be  no  witnesse*  Or 

if  the  witnesse  be  an  infidell(2),  or  of  non-sane  memory,  or  not 

of  discretion,  or  a  partie  interested,  or  the  like,     [b]  But  oflen-  [6]  Fortesca 

times  a  roan  may  be  challenged  to  be  of  a  jury,  that  cannot  be  ca.  95. 

challenged  to  be  a  wiuiesse ;  and  therefore  though  the  witnesse 

be  of  the  neerest  alliance,  or  kindred,  or  of  counsell,  or  tenant, 

or  servant  to  either  partie,  or  any  other  exception  Uiat  maketh 

him  not  infamous,  or  to  want  understanding,  or  discretion,  or  a 

partie  in  interest,  though  it  be  proved  true,  shaU  not  exclude  the 

witnesse  to  be  swome  [c],  but  he  shall  be  swome,  and  his  credit  [c]  aa  Am.  13. 

upon  the  exceptions  taken  against  him  left  to  those  of  the  jury,  ^^4^* 

who  are  tryers  of  the  fact ;  insomuch  as  some  bookes  have  said,  \^  r^."* 

that  thoufh  the  witnesse  named  in  the  deed  be  named  a  disseisor  tit  Ass.  409. 

in  the  writ,  yet  he  shall  be  swome  as  a  witnesse  to  the  deed. 

[d]  A  witnesse  amongst  others  named  in  a  deed  was  outlawed,  [d]  34  ^  ■• 

and  no  process  was  awarded  against  him  by  the  statute,  because  proces.  ao8. 

he  was  extra  legem ;  and  an  outlawed  person  cannot  be  an  auditor. 

And  the  court  in  some  bookes  have  said,  that  they  have  not 

scene  witnesses  challenged,  which  is  reeularly  to  be  understood 

with  the  limitations  abovesaid ;  but  such  as  are  returned  to  be  of 

a  jurie  are  to  be  challenged  for  the  causes  aforesaid  for  outlawry, 

and  divers  other  causes  (for  the  which  a  witnesse  cannot  be 

challenged),  and  such  process  against  witnesses  (3)  is  vanished. 

But  seeing  the  witnesses  named  m  a  deed  shall  be  joyned  to  the 

inquest,  and  shall  in  some  sort  joyne  also  in  the  verdict  (in  which 

case  if  jurie  and  witnesses  finde  tne  deed  that  is  denied  to  be  the 

deede  of  the  partie,  the  adverse  partie  is  debarred  of  his  attaint, 

because  there  is  more  than  id  that  affirme  the  verdict)  (4),  it  is 

reason,  that  in  that  case  of  joyning  such  exception  shall  be  taken 

against  the  witnesse  as  against  one  of  the  jury,  because  he  is  in 

the  nature  of  a  juror.    [^  And  therefore  to  put  one  example,  if  [e]  34  £.  1. 

he  be  outlawed  in  a  personall  action,  he  cannot  be  joined  to  the  tit.  Proces.  ao8. 

jury ;  but  yet  that  is  no  exception  against  him  to  exclude  him  to  ^  *  '^"*  P*  ^9* 

be  swome  as  a  witnesse  to  the  jury.    And  the  reason  of  all  this  ^\^  H    "' 

is,forthatif  he  with  others  shouldjoyne  in  verdict  with  the  jurie   18  Am.  p.  11. 

in  affirawnce  of  the  deed,  the  partie  should  be  barred  of  his  aa  Am.  15. 

attaint.    But  note,  there  must  oe  more  than  one  witnesse  that  *3  ^*"*  ^5* 

shall  be  joined  to  die  inauest.    And  albeit  they  jojrne  with  the  ^  ^'  ^^' 

juiy,  and  finde  it  not  his  deed,  notwithstanding  this  joyning,  the  31  jf ,  6.  30. 

partie  shall  have  his  attaint ;  for  it  is  a  maxim  in  law,  [/j  that  r/]  48  E.  3. 30. 

la  H.  0.  lb.  6.  a.  50  £.  3.  16.  43  ^  3*  33*  la  H.  4.  9.  19  ETs.  Ais.  408. 
Pasch.  14  £.  3.  coram  rege  Devon,  in  Thttaur.  Fleta,  lib.  6.  cap.  6.  F.  N.  B.  106.  b. 
and  97.  c.    (Poit.  303.) 

witnesses 


(a)  But  now  it  is  settled,  that  all  persons  professing  to  believe  in  a  God, 
though  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if 
sworn  according  to  the  ceremonies  of  their  own  religion.  See  In  1  Atk.  19. 
a  Eq.  Cas.  Abr.  397,  and  1  Wils.  part  1.  p.  84,  the  great  case  of  Omichund 
and  barker,  in  w&ch  lord  chancellor  Hardwicke,  assisted  by  the  two  chief 
justices  and  the  chief  baron,  determined  that  the  deposition  of  one  who  was 
of  the  Gentoo  religion  should  be  read  in  evidence. 

(3)  See  further  on  this  subject  of  joining  with  the  jury  the  witnesses  named 
in  a  deed,  and  the  process  for  that  purpose,  33  H.  6.  19,  and  in  Vin.  Abr. 
Emdencey  H.  a.  and  J.  a. 

(4)  Ace.  1  Ro.  Abr.  280.  pL  14,  and  a  Inst.  66a.    See  infra,  n.  5. 
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[g]  Mirror,  ca. 
3.    PL  Com. 
fo.  10. 

Bract,  tib.  5, 
fb.  400. 
(PosL  373,  a.) 


witnesses  cannot  testifie  a  negative  (5),  but  an  afBrmative.  And 
if  one  of  the  witnesses  named  in  the  deed  be  one  of  the  panell,  he 
shall  be  put  out  of  the  panell ;  and  all  these  secrets  of  law  notably 
appeare  in  our  bookes. 

To  shut  up  this  point,  it  is  to  be  knowne,  [g\  that  when  a  triall 
is  by  witnesses,  regularly  the  affirmative  ought  to  be  proved  by  two 
or  three  witnesses,  as  to  prove  a  summons  of  the  tenant,  or  the 
challenge  of  a  juror  and  the  like.  But  when  the  trial  is  by  ver- 
dict of  1 2  men,  there  the  judgment  is  not  given  upon  witnesses, 
or  other  kinde  of  evidence,  but  upon  the  verdict ;  and  upon  such 
evidence  as  is  given  to  the  jury,  they  give  their  verdict*  And 
Bracton  saith,  there  isprobatio  duplex,  viz,  viva,  as  by  witnesses 
vivd  voce;  and  mortuay  as  by  deeaes,  writings,  and  instruments. 
And  many  times  juries,  together  with  other  matter,  are  much  in- 
duced by  presumptions ;  whereof  there  be  three  sorts,  viz,  violent, 
prob^le,  and  light  or  temerary.  Videnta  prasumptio  is  manie 
times  plena  prohatio ;  as  if  one  be  runne  thorow  the  Dodie  with  a 
sword  in  a  house,  whereof  he  instantly  dieth,  and  a  man  is  scene 
to  come  out  of  that  house  with  a  bloody  sword,  and  no  other  man 
was  at  that  time  in  the  house.  Prasumptio  probabilis  moveth 
h*ttle ;  but  prasumptio  levis  seu  temeraria  moveth  not  at  alL  So 
39  £.  3.  31.  b.  ^^  js  in  the  case  of  a  charter  of  feofiment,  if  all  the  witnesses  to 
GlanT.  lib.  10.    the  deed  be  dead  (as  no  man  can  keep  his  witnesses  alive,  and 

time  weareth  out  all  men),  then  violent  presumption,  which 
stands  for  a  proofe,  is  continuall  and  quiet  possession ;  for  ex 
diuturnitate  temparis  omnia  prasumuniur  scienniter  esse  acta, 
Abo  the  deed  may  receive  cte^tpereoUaHonem  HgtUorum  scrip- 
iuraf  8fc,  et  super fidem  cariarum  mortuis  testUus  erit  adpatriam 
de  necessitate  recurrenduM. 

Note,  it  hath  been  resolved  by  the  justices,  that  a  wife  \K\  can- 
not be  produced  either  against  or  for  her  husband  (6]),  quia  sunt 
Banco  upon  the  j^^  amnta  in  came  und ;  and  it  mi^ht  be  a  cause  of  implacable 
Stat,  of  bank-  discord  and  dissention  between  the  nusband  and  the  wire,  and  a 
O^Brownl.  47.  meane  of  great  inconvenience ;  but  [t]  in  some  cases  women  are 
a  Ho.  Abr!  585.  by  law  wholly  excluded  to  beare  testmiony ;  as  to  prove  a  man  to 
Hutu  115.  be  a  villeine,  muUeres  ad  probationem  itatis  hominis  admitti  non 

^"'  *•  dehent.    It  was  also  agreed  by  the  whole  court  [k],  that  in  an 

\  K^^ig^  information  upon  the  statute  of  usury,  the  partie  to  die  usurious 
1  Sid.  431 0  contract  ^aU  not  be  admitted  to  be  a  witnesse  against  the  usurer, 
1%]  Fkta,  Hb.  a.  for  in  ttktt  he  should  be  testis  in  proprUt  causS,  and  should  avovd 
ca.44-  13  -B.  !•  his  owne  bonds  and  assurances,  and  discharge  himseHe  of  the 
***^fl  ibkL  oa    ^onej  borrowed ;  and  though  he  commonly  raise  up  an  informer 

(Poit.  35.)  [Jk]  Tr«  8  Ja.  in  Com.  Banco.  Smitbe's  cue,  in  CTidence  upon  an 

information  upon  the  statute  of  usury.    Brit.  fo.  134.    (Raym.  191.    7  Mod.  118.) 
(1  Sid.  51.    a  Bo.  Abr,  685.) 

to 


Fleta,  lib.  6. 

ca.  33. 

8  £.  3.  ago. 


ca.  la. 
Fleta,  lib.  6. 
ca.33. 


S! 


A]  Paich.  10 
a.  in  Com. 


(5)  Acc.  4  Inst.  379,  and  the  references  supra  in  n.  4.  But  see  1  Ro. 
Rep.  83.     Comb*  18.  57.     GUh.  Law  of  Evid-  157.     Law  of  Nisi  Prius^ 

1st  ed.  439. 

(6)  There  are  many  exceptkms  to  this  rule,  as  well  at  common  law  at  under 
acts  of  parliament.  See  Gub.  Law  df  Evid.  135*  Law  of  Nisi  Prius,  1st  ed. 
435.  oee  further  as  to  adttiitti&g  or  refusing  the  evidence  of  the  wife  or 
husband  against  each  other,  in  Cas.  B.  R.  temp.  Hardwioke,  265.  Rep.  of 
Cas.  B.  R.  temp.  Hardw.  140.   1  Alk.  45I1.  a  Kd.  611. 
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C  to  exhibit  th6  iDformation,  yet  in  rei  urHate  he  is  the 

7*    I  partie  (7).    And  herewith  in  efiect  agreeUi  ^  Britton, 
3.  J  that  he  tliat  chajlengeth  a  right  in  the  thing  in  demand, 
cannot  be  a  witnesse,  for  tint  he  is  a  party  in  interest  (1). 
But  now  let  ug  retume  to  that  from  the  whioi  by  wi^y  of  digres- 
sion (upon  this  occasion)  we  are  fallen. 

And  the  ancient  charters  of  the  king,  which  passed  away  an^  (3  Iiut  77.) 
franchise  or  revenue  of  any  estate  of  inheritance,  had  \ever  diis 
clause  of  ^»  iestHwf  of  the  greatest  men  of  the  kingdom  e,  as  the 
charters  of  creation  o£  nobifity  yet  have  at  this  day.  Wben  hiis 
tutiims  was  omitted,  and  when  tette  me  mo  came  mto  the  king's 
grants,  you  shall  reade  in  the  Second  Fart  of  the  Institutes  (3),' 
Magna  ChartUf  cap.  38.  I  have  teanned  the  said  parts  of  the  deed 
formall  or  orderly  parts,  for  that  they  be  not  of  the  essence  of  a* 
deed  of  feoffinent ;  for  if  such  a  deed  be  without  premMMV,  hafSen^ 
dum^tenendumy  reddendum^  clause  c^  voarrantiey  the  ckuse  o4*fft 
cujus  rei  iefHtnommny  the  daie^  and  the  clause  of  hiis  tesHhue^  y  Mt 
the  deed  is  good,  [y]  For  if  a  man  by  deede  pive  lands  to  an  v  [/]  Mirror, 
other  and  to  his.  heirefi  without  more  saying,  this  is  good,  if  he  port '  ^fcap.  siMct.  i 

Glanvil.  lib.  lo.  cap.  id.    Bract.  lib.  5.  fol.  39O.    Flet.  lib.  6,  cm.  39.    Brit.  fo.  66. 
\  his    ' 


(7)  But  this  objection  fails  where  the  debtor,  previously  to  his  extunination, 
has  paid  the  money  borrowed,  there  being,  as  it  is  said,  no  remedy  tc^  recover 
the  money  back  again ;  and  Uierefore  in  siKh  a  case  ]iA»  testimony  hath  been 
received.  See  the  addit.  refer,  supra  in  marg.  letter  \k\  and  Csb.  B.  R.  temp. 
Hardw.  266,  and  Gilb.  Law  of  £vid.  107. 

(1)  Besides  the  books  already  cited  on  the  subject  el  evidence,  see  Dun^ 
combe's  Triab  per  Pais  in  the  cliapter^m  Evidence^  the  Lam  ^Evidence,  and 
the  title  Evidence  in  the  several  Treatiaes  on  the  Pleas  of  the  Crown,  and  in 
the  several  Abridgments  of  Low  and  Equity.  As  to  the  boek  intitled  the 
Theory  of  Evidence,  it  is  included  in  the  Laiw  qfNin  Prius*  The  writings  of 
the  civilians  on  evidence  are  very  numerous ;  and  the  eurioua  reader  may  see 
an  account  of  them  in  Buderuss^  edition  of  the  BiUiMieea  Jmris  sekcta,  by 
Struvitu.  Amongst  the  most  admired  of  their  profrised  writers  on  the  subject 
are  Menochuu dePretumptumilmi,  Mascdfdm  de ProiaiioniUu Everhardtis  de 
TesHbus  et  Fide  Instrumentorwrn,  and  Faruiodue  de  TtMnu*  Struvius'a  BitU" 
atheca  Juris  will  be  found  very  usefiil  to  the  dilirait  student,  by  introducing, 
lunx  to  a  knowledge  of  the  principal  books  on  the  law  of  nature  and  nations, 
the  civil  and  canon  law,  and  the  lawa  of  most  of  the  countries  in  Europe^  and 
of  the  characters  of  the  several  writers.  It  is  to  be  wished  that  we  hiid  a 
BUdiotheca  Juris  Anglicani,  written  on  the  same  critical  and  enlarged  plan. 
Such  a  work  has  been  attempted  by  Mr.  Gatzert,  a  German  writer,  who  baa. 
lately  published  at  Gottingen  a  book  intitled  CommentaHo  Juris  Exoiiei 
Hietorico-LUteraria  de  Jure  Comnmni  Af^Uee,  Bmt  theugfa  Mr.  Gatzejrt, 
when  the  disadvanti^^e  of  his  bein^  a  finreigner  is  eonstdeved,  has  really  doae 
wonders ;  yet  it  is  not  to  be  conceived  that  such  a  work  can  ever  be  executeid 
vrith  the  requisite  judgment,  accuraqr,  andmce^,  unti)  the  taskis-uadevCakcti 
by  one  of  our  own  country,  who  heih  been  regidariy  trained  in  the  study  of 
the  English  law,  and  is  fanailiarly  arquaJnted  with  all  the  writen  en  our  l8WB>t 
constitution,  and  history. 

(2)  In  the  second  Institute,  sir  Edward  Coke  seems  to  think,  that  the  ckmse  • 
of  teste  meipsowaB  first  introduced  into  the  king's  giants  in  the  time  of  Riehard 
the  second;  but  Mr.  Madox  dates  the  use  of  it  moch  earlier,  and  gives  an 
instance  m  the  reign  of  Richard  thejirst.    See  a  Inst.  77,  and  Mad  Foon. 
Anglic.  Dissert  p.  33. 


7.  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  I. 

his  seale  to  the  deede,  deliver  it,  and  make  livery  accordingly.. 
I>]  Vid.  [g\  So  it  IB  if  A.  give  lands  to  have  and  to  hold  to  B.  and  his  heires, 

Tearmes  of  tbe  tSis  is  good,  albeit  the  feofiee  is  not  named  in  die  (3)  premisses. 
Vid 'SlniSl**^  And  yet  no  well  advised  man  will  trust  to  such  deeds,  which  the 
lib.  10.  c  13.  ^^  ^y  construction  maketh  good,  ut  res  maps  vaikai ;  but  when 
Mirr.  c  1.  forme  and  substance  concurre,  then  is  the  aeed  faire  and  abso- 

aect  3.  and  c  3.  lutely  good.  The  sealing  of  charters  and  deeds  is  much  more 
(3  Bo.  Abr.  66.  gQcient  than  some  out  of  error  have  imagined  (4) ;  for  the  charter 
cio.^£lix.  oo3.>  ^^  ^S  Edwyn,  brother  of  king  Edgar,  bearing  date  anno  Do^ 
mini  956,  made  of  the  land  called  Jeckleay  in  the  Isle  of  Ely,  was 
not  only  sealed  with  his  owne  scale  (which  appeareth  by  Uiese 
words,  ego  EdmnusgratidDei  ioHtis  Bntannica  tdluris  rex  meum 
danumpreprio  sigillo  confirmavij^  but  also  the  bishop  of  Winches- 
ter put  to liis  scale,  ego  JEl/winus,  Winton.  ecdesia  divinus  m- 
euMory  proprium  siffttum  impressi.  And  the  charter  of  king 
0£Fa,  whereby  he  gave  the  Peterpence,  doth  yet  remaine  under 
scale.  But  no  king  of  England  before  or  since  the  Conquest 
sealed  with  any  setde  of  armes  before  king  R.  1,  but  the  scale 
was  the  kins  sitting  in  a  chaire  on  the  one  side  of  the  scale,  and 
on  horsebacke  on  tbeother  side  in  divers  formes.  And  king  R.  1  • 
sealed  with  a  scale  of  two  lyons,  for  the  Conqueror  of  England 
bare  two  lybns  ;  and  king  John  in  the  right  of  Aquitaine  (the 
duke  whereof  bare  one  lyon)  was  the  first  that  bare  three  lyons> 
and  made  his  seale  accordingly,  and  all  the  kings  since  have  fol- 
lowed him.  And  Idng  £.  3,  in  anno  13  of  his  raigne,  did  quar- 
ter the  armes  of  France  witib  his  three  lyons,  and  tooke  upon  him 
the  title  of  king  of  France,  and  all  his  successors  have  followed 
him  therein. 

In  ancient  charters  of  feoffinent  there  was  never  motion  made 
of  the  deliveijr  of  the  deed,  or  any  livery  of  seisin  indorsed ;  for 
certainly  the  witnesses  named  in  the  deed  were  witnesses  of  both : 
and  witnesses  eitherof  delivery  of  the  deed,  or  of  livery  ofseisin^ 
by  expresse  tearmes  was  but  of  later  times,  and  the  reason  was  in 
respect  of  the  notoriety  of  the  feoflRnent.  And  I  have  knowne 
some  ancient  deeds  of  feofiment  having  livery  of  sebin  indorsed 
suspected,  and  after  detected  of  forgerie.  As  if  a  deed  in  the 
stile  of  the  king  name  him  defensor  Jidei  before  13  H.  8,  or  xu- 
preme  head  before  3o  H.  8,  at  whicn  time  he  was  first  acknow- 
ledged supreme  head  by  the  cleargy,  albeit  the  king  used  not  the 
«i  H.  &cap.  i6>  ^^^  oi  supreme  head  in  his  charters,  Ac.  till  aa  H.  8,  or  ktns  of 
Irdand  before  33  H.  8,  at  which  time  he  assumed  the  title  of  mg 
of  Ireland  {s\  being  before  that  called  lord  of  Ireland,  it  is  cer- 
tainly for^ ;  etsicde  simiUbus. 

And 


mCro. 


The  cases  in  3  Leon.  33,  and  2  Ro.  Abr.  66.  pi.  1 3,  are  contra.  That 

Eli&  902,  and  917,  also  seems  contra  on  the  first  reading ;  though,  on 

examination*  the  -question  appears  to  have  been  rather  on  the  manner  of  plead- 
ing the  deedr  than  on  ^e  operation  of  it*  But  in  Car.  Rep.  123,  there  is  a 
oise  of  the  21  and  22  Eliz,  in  which  the  two  chiefjustices  and  the  chief  baron 
certified  to  the  chancellor,  diat  a  lease  was  good  in  law,  though  the  lessee 

,  was  named  in  ^ehahendum  only ;  and  the  case  in  Allen,  41,  is  also  with  lord 

'  Coke. 

(4)  See  further  as  to  the  antiquity  of  sealing  deeds,  in  Seld.  Jan.  Angl.  b.  ^. 
c.  2.  Mad.  Form.  Anglic.  Dissert,  p.  27,  and  Nichols.  Eng.  Histor.  Libr* 
sded.241. 

(5)  See  post.  7.b.n.  i. 
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And80inehaveobserTedtliat^acewa8attributedtokingH.49  Vid.  aH. 4. 
exceUent  grace  to  king  H.  6,  majeiiie  to  king  H.  8,  and  before,  the  c*  ^S»  where 
king  was  called  soveraigne  lordy  liege  lord^  highness^  and  Jcinglu  ^J^^^^S^^y 
Uennessef  which  in  Latin  in  legall  |>roceeding8  is  called  regta  lhe*kiIiJ)'«nd*' 
cmitudo ;  as  the  beginning  of  the  petition  of  right  to  the  king  is  crimen  l«sn 
hwmtUime  ntpplicactt  vestra  cddhtditd  reguty  S^c,  and  the  like.  majesutU  farr 
And  upon  this  occasion  it  shallnot  be  impertinent,  seeing  it  is  part  "'^'^  ancieut 
of  the  formall  deed,  to  set  downe  the  seyeral  stiles  of  the  kings 
of  England  since  the  Conquest. 

WiUiam  the  Conqueror  commonly  stiled  himselfe  WiUidmus 
rex,  and  sometimes  WiUidmm  rex  Andorvm.  And  the  like 
did  William  Rufus,  and  sometimes  JVuUehnui  Dei  gratid  rex 
Anglorvm. 

Henry  the  first,  Henricus  rex  Anglorum,  and  sometimes  Hen- 
rieui  Dei  graiiS  rex  Antrum. 

Mawde,  the  sole  daughter  and  heire  of  H.  1,  wrote  MatUdii 
imperatrix  Henrici  regis  JUia  et  Anglorum  domina;  divers  of 
whose  creations  and  grants  I  have  seene. 

King  Stephen  used  the  stile  that  king  H.  1,  did. 

Henry  the  2,  FUz-Empress^  omitted  Dei  gratify  and  used  this 
stile,  Henricus  Rex  Anglia^  dux  Normannia  et  AqmtanuBy  et  comes 
Andegavia^  he  having  the  duchy  of  Aquitaine  and  earledome  of 
Poitiers  in  the  right  of  Elianor  his  wife  heire  to  both,  and  the 
earldome  of  Anjowe  Toumie  and  Maine,  as  sonne  and  heire  to 
Jeffery  Plantagenet  by  the  said  Mawde  his  wife,  daughter  and  sole 
heire  of  king  H.  1 .  She  was  first  married  to  Henry  the  emperor, 
and  after  his  death  to  the  said  Jeffery  Plantagenet.  Which  auchie 
of  Aquitaine  doth  include  Gascoisne  and  Guien. 

Kinff  R.  1,  used  the  stile  that  H.  2,  his  fiuher  did ;  yet  was  he 
king  of  Cyprus,  and  after  of  Jerusalem^  but  never  used  eidier  of 
them. 

C^T  n  K^  King  John  used  that  stile,  but  with  this  addition, 
•  *  I  dominus  Hibemue;  and  yet  all  that  he  had  in  Ireland  was 
conquered  by  his  father  king  H.  a,  which  title  of  dbmt- 
nus  HibemuB  he  assumed  as  annexed  to  the  crowne,  albeit  his 
lather,  in  the  33  yeare  of  his  raigne,  had  created  him  king  of 
Ireland  in  his  lifetime  (1). 

King  H.  3,  stiled  himselfe  as  his  fiither  king  John  did,  until! 
the  44  yeare  of  his  raigne,  and  then  he  left  out  of  his  stile,  dux 
Narmsmniay  et  comes  Andeeaviay  and  wrote  onely  rex  Anf^lMSy 
dominus  Hibernian  et  dux  AquitanuB, 

King  E.  1 ,  stiled  himselfe  in  like  manner  as  king  H.  3,  his 
fieither  did,  rex  An^ia  dominus  HihemuBy  et  dux  Aquitania. 
And  so  did  king  E.  3,  during  all  his  raigne.  And  king  £.  3,  used 
die  selfe  same  stile  undll  the  1 3  yeare  of  his  raigne,  and  ^en  he 
stiled  himselfe  in  this  forme,  Edwardus  Dei  gratis  rex  Angliie 
et  FrancuBy  et  dominus  HibemuBj  leaving  out  of  his  stile  diuc 
Aquitania',  He  was  king  of  France  as  sonne  and  heire  of  Isabel 
wife  of  lung  E.  a,  daughter  and  heire  of  Philip  le  Beau  king  of 
France.  He  first  quartered  the  French  armoires  with  the  En^ish 
in  his  great  scale,  anno  Domini  1338,  et  regni  sui  14. 

King  R.  3,  and  king  H.  4,  used  die  same  stile  that  king  E.  3, 
did.   And  king  H.  5,  untill  the  8  yeare  of  his  raigne  continued 

the 


(1)  See  further  as  to  the  deduction  and  diange  of  the  king's  title  in  respect 
to  Ireland,  in  Seld.  Tit.  Hon.  b.  1.  c.  4.  s.  3. 


7.b.] 


Vid.  Rot. 
Parliam.  anno 
I  H.6.  no.  15, 
he  was  stiled 
rex  Francis  et 
Auglie,  et 
doniinut 
Hibernie. 
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the  same  idle,  and  then  wrote  hmiaelf  rex  AngluB^  hares  et 
regent  Franeiay  et  domima  H4hemuey  and  so  continued  during 
hia  life. 

King  H.  6j  wrote  Henricus  Dei  gratis  rex  AngluB  et  Francice, 
et  domimu  Hibemue.  This  king  being  crownea  in  Paris  king  of 
France  used  the  said  stile  39  yeares,  till  he  was  dispossessed  of 
the  crowne  by  king  £.  4,  who  after  he  had  raigned  also  about 
ten  yeares^  king  H.  6,  was  restored  to  the  crowne  againe,  and 
then  wrote,  Henricus  Dei  gratia  rex  AngUa  et  Franeiay  et 
daminus  Hibernian  ah  inchoiuione  regni  sui  49  et  recaptionis 
regia  potestatisprimo. 

King  E.  49  R.  3,  and  H.  7,  stiled  themselves,  rex  Anglia  et 
Francia,  et  dominus  Hibemia. 

King  H.  8,  used  the  same  stfle  till  the  tenth  yeare  of  his  raigne, 
and  then  he  added  this  word  (octavus)  as  Henricus  octavus  Dei 
gratidy  Sfc.  In  the  13  yeare  of  his  raisne  he  added  to  his  stile 
jAsfei  defhnsor  (2).  In  the  sa  yeare  of  his  raigne,  in  the  end  of 
his  stile  he  added,  supremum  caput  Ecclesia  Andicana  (3).  And 
in  the  23  yeare  of  his  raigne  ne  stiled  himself  thus,  Henricus 
QctavuSy  Dei  gratid  Anglia  Franda  et  Hibemia  rex^  fidei  de- 
JensoTy  4^.  et  in  terrd  ecclesia  AngUcana  et  Hibemia  supremum 
capii^(4). 

Kin^  £.  6y  used  the  same  stile,  and  so  did  queen  Mary  in  the 
beginnmg  of  her  raigne,  and  by  that  name  summoned  her  first 
pariiament,  but  scone  after  omitted  supremum  caput.  And  after 
oer  marriage  with  king  Philip,  the  stile  notwithstanding  that 
omisaion  wat  the  longest  that  ever  was,  viz,  Philip  and  Maryy 
by  the  grace  of  Gody  Ung  and  gueene  of  England  and  Franccy 
Naples,  Jerusalemy  and{5)  Irdandy  defenders  of  the Jaithy  princes 
ofopaine  and  Cioiliey  archdukes  of  Austrioy  dukes  of  Millaine 
Burgundy  and  Brabant,  eountees  0/*  Hasburgh  Flanders  and 
TuroU.  And  this  adle  continued  till  the  fourUi  and  fifth  yeare 
ofkiog  Philip  and  (^jaeene  Mary,  and  then  Naples  was  put  out, 
and  in  place  thereof  both  the  Cicilies  put  in,  and  so  it  contmued 
all  the  life  of  queene  Mary. 

I  need  not  mention  the  stile  of  queene  Elizabeth,  king  James, 
nor  of  our  soveraigne  lord  king  Charles,  because  they  are  so  well 
knowne^  and  I  feare  I  havebeene  too  long  concerning  this  point, 
wUch  certainly  is  not  unnecessary  to  be  knowne  for  many  res- 
pects. But  to  shew  the  causes  and  reasons  of  these  alterations 
would  aske  a  treatise  of  itselfe  (6),  and  doth  not  sort  to  the  end 

that 


(2)  This  title  was  given  to  Henry  by  Pope  Leo  X.  in  consequence  of  the 
king's  publishing  his  book,  in  defence  of  the  seven  sacraments,  against  M^urtin 
Luuier,  and  demcating  it  to  the  pope.    Coll.  EccL  Hist  v.  2«  p.  11  to  17. 

(3)  See  Bum.  Hist*  Reform,  v.  1.  p.  136. 

(4)  See  the  35  H.  8.  c.  3,  which  ratifi^  the  king's  stile. 

(5)  Though  Henry  the  8th  and  Edward  the  6th  had  both  used  the  title 
of  king  of  Ireland,  yet  pope  Paul  the  4th,  dissembling  notice  of  it,  conferred 
the  same  title  as  a  new  one  upon  Philip  and  Mary,  in  order  that  the  world 
might  deem  thcor  use  of  the  titU  merely  the  effect  of  his  poorer.  Heyl.  Hist. 
Reform.  69,  70. 

(6)  See  fiirther  concerning  the  stiles  of  the  kings  of  England,  and  also  of 
Great  Britam,  since  die  union  of  the  two  kingdoms,  in  Nichols.  Ene.  Histor. 
Ifibr.  ad  ed.  p.  248,  Und  the  several  Treatises  which  have  been  published  on 
the  English  Coins.  ... 
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that  I  have  aimed  at.    And  now  let  us  returne  to  the  learning  of 
charters  and  deeds  of  feoffinents  and  grants. 

Very  necessary  it  is  that  witnesses  should  be  underwritten  or 

indorsed,  for  the  better  strengthening  a£  deeds,  and  their  names  Lkery  of  seisin 

(if  they  can  write)  written  with  their  owne  hands.    For  livery  of  incident  to  a 

eeisin  see  hereafter,  Sect.  59,  and  for  deeds.  Sect.  66,  ana  of  ^A'°>«nt.  Vid. 
conditionall  deeds  see  our  author  in  his  Chf^pter  of  Coiiditions.       ^  ^' 
And  now  let  us  proceed  to  the  other  words  of  our  antfior. 

**  To  him  and  to  his  heires^     H^erea,  in  the  fegall  understand-  Mirr.  cap.  9. 

ing  of  the  common  law,  implyeth,  that  hemes  jusiit  nuptiis  pro^  ^^  ^5*  Bract. 

creatus ;  for  hares  legtHmus  est  fuem  nufticB  demonstrantf  andis  he  pj'et^i'b^  6  ^  ^' 

to  whom  lands,  tenements,  or  neredkaments,  by  the  act  of  God  cap.  i!&  ^4- 

and  right  of  blood  do  descend  of  tome  estate  of  inheritance.  For  &  lib.  1 .  cap.  13. 

solus  Deus  hisredemjacere potest y  non  homo:  dicuntur  autem  hare*  OlanviJ.  lib.  7. 

ditas  et  hares  ah  harendoy  fHod  est  arete  insidendo^  nam  qui  hares  ^** ' '  ^^  - 

est  haret ;  vel  didtur  abharendoj  auia  hareditas  sibi  haretf  lioH  /p^^  ^!f  |^: 
nonnvili  haredem  dictum  velinty  fupd  hares JuU^  hbc  est,  domimu 
terrarwn,  Sfc.  qua  ad  eum  perveniunt, 

A  monster,  which  hath  not  the  shape  of  mankind^  cannot  be 
heire  or  inherit  any  land,  albeit  it  be  brought  forth  within  mar* 


nage  ;  [a}  but  although  he  hath  deformity  in  any  jMurt  of  his  body,  M  Bract.Iib.  5. 
yet  if  he  bith  human  shape  he  may  be  helre.    Hti  qui  contra  for*  f?^:  437«  438- 

^         t  •  ^  ^  ^         ^' •       f      *'         Brit  ca.  66.  fol. 

mam  Aumamgenerts  converso  more  procreantur,  ut  st  mutter  mon»  ^g.  ^^  ^^  3^ 


str&sumveiprodigiosumenixayinterltberosnoncomputentur.  Partus  FIeta,Iib.i.ca.5. 
iamen cuinatura  aUquantuluman^Jiaverit  vddtmtnuerit, non tamen  (Post.  39.  b.) 
superabundanter  (ut  ss  sex  dittos  velnisi  quatuor  hahu>* 

[3^  n   eni)  bene  debet  inter  liberos  comiumerari,    1:9*  Si  imtti* 
^ '    I   &  natura  reddidit,  ut  si  membra  tortuosa  habuerit,  non 
tamen  is  partus  monstrosus.    Another  satth  ampliatio 
sen  dindnutio  memororum  non  nocet.     [b]  A  bastard  cannot  be  [6]  Vid.  Sect 
lMire,for(a6hathbeenesaidbefore)^'eard!amfiatoa»^»A«ciM<t^  188. 309.  Bract* 
inter  Uberos  non  computentur.    Every  heire  is  either  a  male»  or  ^^^f^'  ^'. 
female,  or  an  hermaphrodite,  that  is  both  male  and  female.  And  n^  |,^  ^\^^ 
an  hermaphrodite  (which  is  also  called  Androg^fnusJ  shall  be  1. 6.  c.  8. 
heire,  either  as  male  or  femalOt  according  to  that  kind  of  the  Ileta,  abi  sapn. 
sexe  which  doth  prevaile.    Hermaphro£ta,  tam  mascuh  qudm  3  ^  s*  eotr. 
fiemna  comparatur,  secundum  prawdescentiam  sexAs  incakscentis.  ^^^j^i^^ 
And  accordingly  it  ought  to  be  baptized.    See  more  of  this  635.) 
matter  Sect  35'  .  .  . 

[c\  A  man  sdsed  of  lands  in  fee  hath  issue  an  alien  that  is  borne  [c]  Mirror,ca.  1 . 
0ul  of  the  king's  ligeance;  he  cannot  be  heire,  groptor  defectum  ***  3*  *^^* 
subfectionis  (1),  alTOit  he  be  borne  within lawfuU  marriage.     If  Bract.llb^s. 

fo.  415. 497.  Brit.  fb.  99.  Fleta,  lib.  6.  ca.  47.  13  E.  3.  Br.  677.  35  £.  3.  de 
natis ultra  mare.  31  £.  3.  Cousinage,  5.  43  £.3.3.  11  H.  4.36.  1 4 H.  4.19,30. 
3  H.  6.  56.  33  H.  6.  38.  9  H.  4.  7.  7  Co.  i»  in  CaMn's  case.  (Cro.  Jam.  539. 
Godb.  375.  1  Sid.  195.  30 1.  Noj,  158.  T.  Jo.  lo.  Vaagb.  374.^  3  Sid.  33. 
Hardr.  334.  3  Ventr.  1.)  1  Ed.  3.  4.  6  Ed.  3. 55.  37  £.  3. 77.  3  E.  3.  disceiit 
Br.  64.  31  £.  1.  discent  17.  46  £.  3.  Petition,  30.  36  Ass.  p.  3.  49  Am.  pL  4. 
39Ajs.pl.  11.    9H.  5.  9. 

made 

(i)  If  the/other  in  this  case  is  to  be  supposed  a  natural-bam  subject  at  the 
birth  of  the  issue,  the  child  would  now  be  also  a  nutural^bom  sul^ect  by  force 
of  the  7  Ann.  c.  5,  and  4  (jreo.  2.  c.  a  1 .  But  the  children  of  persons  attainted 
oC  or  liable  to  the  pebalfties  of  treason,  or  in  the  aerrioe  of  a  foreign  sta'ce  ia 
enmity  with  Great  Britain,  are  excepted  from  the  benefit  of  this  provVsiiNi. 
See  the  35  Ed.  3.  st.  s,  which  dedaresy  that  atcoAuubn  law,  the  children  'of  the 

king^ 
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made  denizen  bj  the  king's  letters  patent,  yet  cannot  he  inherit 
to  his  father  or  any  other.  But  otherwise  it  is,  if  he  be  naturalized 
by  act  of  parliament ;  for  then  he  is  not  accounted  in  law  alieni^ 
getuLy  but  indigena*  But  after  one  be  made  demzea,  the  issue 
Uiat  he  hath  afterwards  shall  be  heire  to  him,  but  no  issue  that 
he  had  before.  If  an  alien  cometh  into  England  and  liath  issue 
two  sonnes,  these  two  soqnes  are  indigent,  subjects  borne,  be- 
cause  they  are  borne  within  the  realme.  And  yet  if  one  of  tliem 
purchase  lands  in  fee,  and  dyeth  without  issue,  his  brother  sliall 
not  be  his  heire  (a) ;  for  there  was  never  any  inheritable  blood  be- 
tweene  the  fiither  and  them ;  and  where  the  sonnes  by  no  possi* 
bflity  can  be  heire  to  the  fisither,  the  one  of  them  shall  not  be 
heire  to.  the  other.    See  more  at  large  ofthis  matter  Sect.  198. 

If  a  man  be  attainted  of  treason  or  felony,  although  he  be  borne 
within  wedlocke,  he  can  be  heire  to  no  man,  nor  any  man  heire 
to  him^propter  deUctum^  for  that  hj  his  attainder  his  blood  is  cor- 
rupted.   And  this  corruption  of  blood  »  so  high,  as  it  cannot 
absolutely  be  salved  and  restored  but  by  act  of  parliament ;  for 
albeit  the  person  attainted  obtaine  his  charter  of  pardon,  yet  that 
doth  not  make  any  to  be  heire  whose  blood  was  corrupted  at  the 
[d]  Stanf.  PL      time  of  the  attainder,  either  downward  or  upward.    \d]  As  if  a 
Bract  m>  ^^    ™^"^  ^^^  ^^^  ^  Sonne  before  his  attainder,  and  obtaineth  his 
fo.  133, 1*^.      pardon,  andafter  the  pardon  hath  issue  another  8onne,at  the  time 
976.  and  lib.  5.   of  Uie  attainder  the  blood  of  the  eldest  was  corrupted,  and  there- 
lQ.374.  Brit-    fore  he  cannot  be  heire.    But  if  he  die  living  his  father,  the  youn- 
^>  fo.  ai5.  b.    g^f  Sonne  shall  be  heire ;  for  he  was  not  in  tue  at  the  time  of  the 
(N^,  170^*^  *  attainder,  and  tlie  pardon  restored  the  blood  as  to  all  issues  be- 
riocfa',  8to.  ed.    gotten  afti^rwards.    But  in  that  case  if  the  eldest  sonne  had  sur- 
907.  Ante  3.  b.  vived  the  father,  the  younger  sonne  cannot  be  heire ;  because  he 
r^  Vh^^  hath  an  elder  brother  which  by  possibilitie  might  have  inherited : 

1  Sid?ig&9a3.  ^^^  ^^  ^^  ^^^^  brother  had  been  an  alien,  the  younger  sonne 
1  Ro.Abr.  635.'  should  be  heire,  for  that  the  alien  never  had  any  inheritable 
Cn>.JrBiii.539.j  blood  in  him  (3).    See  more  plentifully  of  this  matter  Sect.  746, 

747- 
If  a  man  hath  issue  two  sonnes,  and  aftier  is  attainted  of  treason 

or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth  without 
issue,  the  other  brother  shall  be  his  heire ;  for  the  attainder  of 
the  (kther  comipteth  the  lineall  blood  onely,  and  not  the  col- 
lateral! 


king,  wherever  bom,  may  inherit.  The  same  statute  enables  children  bom 
abroad  to  inherit,  if  at  their  birth  both  their  parents  are  within  the  king's  al- 
legiance, and  their  mothers  pass  the  sea  with  the  licence  of  their  husbands. 
Amongst  the  MSS.  in  Lincoln's-Inn  library ,.there  is  a  very  learned  dialc^e 
between  two  seneants  on  the  35  £.  3.  See  lib.  no.  80.  See  also  post.  128.  b. 
139,  and  Cro.  Cha.  601. 

(2)  In  the  case  of  Collingwood  and  Pace,  the  court  denied  this  to  be  law ; 
and  held,  that  the  sons  of  aliens  were  inheritable  to  each  other.  See  in  1  Sid. 
'I93i  cind  1  Ventr.  413,  the  very  elaborate  speech  by  lord  chief  justice  Hale, 
<ip  giving  the  judgment  of  the  court.  Also  now  by  the  1 1  and  12  W.  3.  c.  6, 
natural-bom  subjects  may  derive  a  title  by  descent  through  their  parents, 
though  aliens ;  but  the  25  Geo.  s.  c.  39,  confines  the  benefit*  of  the  former 
statute  to  such  heirs  as  shall  be  living  and  capable  of  taking  at  the  death  of 
die  person  last  dying  seised,  unless  such  heirs  hi^pen  to  be  daughters,  and 
there  is  afterwards  a  son  or  another  daughter,  for  which  cases  the  statute  makes 
a  special  provision. 

(3)  Besides  the  authorities  in  the  margin,  see  W.  Jo.  34. 
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lateral]  1>lood  between  ^e  brethren^  which  was  vested  in  them 
before  the  attainder,  and  each  of  them  by  possibility  might  have 
been  heire  to  the  father;  and  so  hath  it  been  adjudged (4).      •  t   tl    E 
•  But  otherwise  in  the  case  of  the  alien-nee,  as  hath  been  said,  chequer,  Mic/ 
[e]  But  some  have  holden,  that  if  a  man  after  he  be  attainted  of  40  6t  41'  Eiis* 
treason  or  felony  have  issue  two  sonnes,  that  the  one  of  them  i&lecaie de 
cannot  be  heire  to  the  other,  because  they  could  not  be  heir  to  ??^^'    |.. 
the  fether,  for  that  they  never  bad  any  inheritable  blood  in  13,  i^ 
them  (5).  Brit  fol  15. 

Fleta, lib.  1.  cap. 58.    (1  Sid.  193.    1  Lev.  60.    Vaugb.  374.    1  VeDtr.414.) 

[f]  One  that  is  borne  deafe  and  dumbe  may  be  heire  to  Lfl  Bract 

another^  idbeit  it  was  otherwise  holden  in  ancient  time.    And  so  "^*  6*  ^^-  4*>* 

if  borne  deafe  dumbe  and  blinde,  for  in  hoc  casu  vUioparcUur  y^'^^\^ 

natwralii    But  contract  they  cannot.  Ideots,  leapers,  madmen,  pieta,  lib.  6. 

outlawes  in  debt,  trespasses  or  the  like,  persons  excominunicated,  ca.  39. 47. 

men  attainted  in  hpramunire^  or  convicted  of  heresie,  may  be  14H.3bre.877. 

hpirM  39E.3.  AseS. 

*'"*'  loE.  3. 536.    18R8.53-    »3E^8-    1*^49.    (iRo.Abr.6ae.) 

,  [g]  If  a  man  hath  a  wife,  and  dyeth,  and  within  a  very  short  M  ^}  ^  3*  39* 
time  after  the  wife  marrieth  aeaine,  and  witliin  9  months  (6)  hath  ?i^*^'*'  ^*'** 
a  chllde,  so  as  it  may  be  the  diilde  of  the  one  or  the  other,  some  j!^  cxunium 
have  said,  that  in  this  case  the  chllde  may  choose  (7)  his  father,  48.  b.  LamlMrd 
auia  in  hoc  casuJUiatio  non  poteit  probariy  and  so  is  the  booke  to  de  prisci*  Aa- 
oe  intended;  for  avoiding  of  which  question  aiid  other  Inconve-  g^t^nun  Icgibus, 
niences,  this  was  the  hiw  before  the  Conquest,  Sit  omnis  vidua  /f ijjAbr^r7 
sine  marito  duodedm  metinbus^  et  si  maritaverit  perdat  dotcm  (8).  ^^0.  jam.' 

641.  3.  S.  C.    Godb.  381.) 

[A]  A  man  by  the  common  law  cannot  be  heire  to  goods  or  [/i]  Bract.  lib.  4. 
chattels,  for  heeres  dicitur  ah  hareditate,   Ti]  If  a  man  buy  divers  ^  9-  fo.  a^S- 
fishes,  as  carps,  breames,  tenches,  &c.  ana  put  them  in  his  pond,  j^^^*  |?^^^'  ^* 
and  dyeth,  m  this  case  the  heire  shall  have  them,  and  not  the  ^  ^ 'g! 

Co.  54.  Sym's  case.  [f]  Mich.  36  and  37  £1.  Rot.  S5.  inter  Gray  and  Paulct 

fai  the  King's  Bench.    Stanford,  95.  b.    18  £.  4.  8.    aaAss.  35.     18  H.  8.  a. 

executors. 


(4)  S.  P.  ace.  Noy,  158.    4  Leon.  5. 

(5)  The  principle,  on  which  it  has  been  adijudged  that  the  children  of  an 
alien  may  be  heirs  as  between  themselves,  though  not  to  their  fiither,  seems  to 
reach  the  case  of  children  bom  after  thefr  father's  attainder.  See  the  cases 
cited  in  n.  3.  supr& — [Note  38.] 

(6)  See  post.  133.  b.  where  this  is  said  to  be  the  utmost  time  the  law  sup-i 
poses  a  woman  to  go  with  child,  and  the  authorities  which  the  reader  will  find 
tiiere  cited  on  the  subject 

(7)  Brooke  questions  this  doctrine ;  from  which  it  seems  as  if  he  thought  it 
reasonable,  that  the  circumstance  of  the  case,  instead  of  the  choice  of  the 
issue,  should  determine  who  is  the  father.  See  Bro.  Abr.  Bastardy,  pi.  1 8,  and 
Palm.  10. — [Note  39.] 

(8)  See  1 1  and  1 1  W.  3.  c.  4,  which  disables  persons  educated  in  the  popish 
religion,  or  professmg  it,  from  inheriting,  but  in  respect  of  therasdves  only,  if 
they  do  not  conform  within  six  months  after  the  age  of  18;.  and  provides,  that 
till  they  do  conform,  their  protestant  next  of  kin  shall  enjoy.  By  the  same 
statute  papists  are  disabled  lirom  taking  lands  hy  purchase,  which  should  have 
been  mentioned  before. .  For  cases  on  the  construction  of  this  statute,  see 
1  Stnu367.  3  P.Wms.  3;  6.  and  133.  3P.\Vm8.4j6.  1  Atk.  536.  538.  3  Atk. 
aio.  3  Atk.  155.457.   3Vea.398.    1  Vyils,  part.  1.  p.  176.   Rep.Cas.  B.R. 

Vol.  I.  D  temp.. 
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executors,  but  thej  shall  gqe  with  the  (g)  inheritance ;  because 

they  were  at  liberties  and  could  not  be  gotten  without  industries 

as  by  nets,  and  other  engines.    Otherwise  it  is,  if  they  were  ia 

a  trunke  or  the  like.    Likewise  deere  in  a  parke»  conies  in  a 

warren,  and  doves  in  a  dove-house,  young  and  old,  shall  goe  to 

[fc]  13  ^  8-  ^^'  the  (lo)  heire.    [k]  But  of  ancient  time  the  heire  was  permitted 

136- 199>  140.    to  have  an  action  of  debt  upon  a  bond  made  to  his  auncestor  and 

)fiRvcf48     ^  heires;  but  the  law  is  not  so  holden  at  this  day.     Fid, 

fils.3.fo!        Sect,  12. 

Vid.  for  sn  hcirelome  iMBredltariam  or  principaliut,  Sect  19. 

[<]  Mivror^oiu  i.  [t]  fS'  It  is  to  be  noted,  that  one  cannot  be  heire  till  P  8.  H 
"^^  ^*  after  the  death  of  his  auncestor.    Before  he  is  called  I    ^'  j 

tutres  appareruy  heir  apparent. 

In  our  old  bookes  and  records  there  is  mention  made  of 
another  heire,  viz.  hares  astrarius,  so  called  of  astrSf  that  is,  an 
harth  of  a  house;  because  the  auncestor  by  conveyance  hath  set 
his  heire  apparent,  and  his  family,  in  a  house  and  living  in  his 
M  Bract  lib.  ft,  life-time,  of  whom  Bracton  saith  thus,  [a]  Item  eHo  ^id  lueres 
k.  85.  git  astraritUy  vet  gudd  aliquis  antecessor  restituat  hitredi  in  vitd  sud 

eT''  fuf  80  ^^^^t^^^"*)  ^  *^  dinUserity  videtur,  qubd  nuUo  tempore  iaceUt 
de  Banco.  hareditaSf  et  ideo  qubd  nee  relevari  possit,  nee  debeaty  nee  raerium 

Minor,  cap.  ft.  dari.  [i]  For  the  benefit  and  safety  of  right  heires  con/ra  paitK9 
•ect  18.  supposiiosy  the  law  hath  provided  remedie  by  the  writ  de  ventre 

^^I^^.^S^*^  insfideniby  whereof  the  rule  in  die  Register  is  this:  NatOy  si 
M7.  Sractim,  ^'^.  ^^^^  hared^aiem  duxerit  oHquam  in  uxoremy  H  posiea 
lib.  *s.  fo.  8^.  moriatur  iUe  sine  harede  de  corpore  suo  exeuntey  per  quod  hcBredu 
Brittim,CD.i85.  tas  ilhjratri  ipshu  defmicti  descendere  debeaty  et  uxor  dicit  se  esse 
fleta»  lib.  i.  pragnantem  de  ipso  defuncto  cum  non  siiy  htAeaiJraipr  tt  hares 
^ro^Elia.  566.  ^^^  ^  ventre  tnsptdendo^  It  fcfmeth  by  Bracton,  aod  Flet« 
Cro.  Jan.  685.)  ^hich  followed  him,  that  this  writ  doth  lie>  ubi  wfor  aUfiujus  «f 

vit4  viri  sui  se  pragnantemji^  c^  fi<r»  Htf  v^poft  mortem  vit4 
sui  se  fTowMiniem  feaJt  cim  non  sity  ad  exharedatimiem  veri^ 
hareduy  ^.  ad  querdam  veri  haredia  per  praceptwm  damim 
^^^,9  4*^*  which  is  to  be  understood  according  to  the  rule  of  the 
Register,  When  a  man  having  lands  in  fee  simple  dieth,  add  his 
wire  soone  after  marrieth  againe,  and  faines  herself  witll  childe 
by  her  former  husband,  in  uiis  case  though  she  be  married,  the 
writ  de  ventre  inspidendo  doth  lie  Xi )  for  the  hi^re.    But  if  a  man 

seised 


mt^ 


iemp.  Hardw.  149.    Cas.  B.  R.  temp.  Hardw.  91 ;  and  Vm.  Abr.  Devise, 
1.7.  pi.  4,  and  5.'^[Note  40.] 

(9)  Aoc.  Cn>.  Eliz.  373. 

(10)  It  is  said,  that  though  the  party  has  only  a  term  of  years,  still  sach 
things  wUl  go  as  accessary  to  the  land.  See  Wentw.  OS.  £x..ed,  1676. 
c.  5.  p.  75«---{Note  41.] 

(1)  But  jn  such  a  case  the  manner  of  proceeding  on  the  writ  de  ventre  in- 
mctendo  is  not  the  same,  as  where  the  party  remains  a  widow.  In  the  case  in 
Cro.  Jam*  685,  ^e  wife  was  married  to  a  second  husband,  when  the  writ  de 
ventre  inspieiendo  was  sued.  Therefore,  instead  of  ordering  her  into  the 
sherifi^'s  custody,  and  to  be  kept  by  him  till  delivered  of  the  child,  as  the  pracr 
tioe  is  if  the  par^  is  a  widow,  the  court  permitted  the  wife  to  remain  with  her 
husband,  on  his  entering  into  a  recognizance,  that  she  ahould  not  remove  from 
the  house  they  then  inhabited,  and  that  some  of  the  women  returned  bv  th0 
sherifi"  should  see  her  every  day,  and  th»t  thsee  or  more  of  them  should  bfi 
present  at  h^r  delivery .-<r[Note  48*] 


L- 1.  C.  1.  Sect.  1.      Of  Fefe  simple.  [8.  b. 

^&^  of  lunds  iq  fee  (for  exaipple)  h^th  issue  a  daughter,  whp 
ifl  b^ire  apparency  die  i|i  ih^  life  of  her  father  cannot  hav^  thU 
wri(  for  divers  pauses.   First,  b^cau^e  &hp  is  not  beire,  but  tteire 
appiireyit;  for,  ^s  h^th  beep  said,  nemo  ^  ha^e^  riventU;  and  this 
writ  is  given  to  the  hpire  to  whom  the  land  is  descended.    An4 
both  Bracto^  and  Beta  saj^,  that  this  writ  )yeth  q4  querelam  veri 
hmedis^  which  cvmot  be  in  the  life  of  his  amicestor ;  and  here- 
with agreeth  Britton  and  the  Register.    Secondly,  the  taking  of  Britton,  tj,\%, 
a  husband  in  the  case  aforesaid  being  her  owne  ac^  cannot  ban*®  **'  ^g**^-  »*^» 
the  heire  of  his  lawfull  action  once  vested  in  him  (a).     Thtrd|y,  *"P"** 
the  law  doth  not  give  the  heire  apparent  any  writ,  for  it  is  not 
^ertabe  whether  he  shall  be  heire,  solus  Detcs  Jfacit  hceredes. 
Fourthly,  the  inconvenience  were  too  great,  if  heires  apparent  in    -    ' 
the  life  of  their  auncestor  should  have  such  a  writ  to  examine 
and  trie  a  man's  lawfull  wife  in  such  sort  as  the  writ  de  ventre 
inspidendo  doth  appoint;  and  if  she  should  be  Ibund  to  be 
with  childe,  or  suspect,  then  she  must  foe  removed  to  a  castle, 
and  there  safely  kept  untill  her  delivery,  and  so  any  man's  wife 
might  be  taken  from  him  against  the  lawes  of  God  and  man. 

The  words  of  the  writ  de  ventre  inspidendo  make  this  evident.  Vid.  Brocfoo, 
Jtex  vie,  salutem.    Monstravit  nobis  A.  quhd  cum  R.  quae  fuit  ®/!"*'"  ^  ^^«^* 
ns,0T  Clementis  B.preegnans  non  sit,  ipsajbkb  dicit  se  esseprceg<^  lUeisS^ubl 
nantem  de  eodem  Clemen tey  ad  exhseredationem  ipsius  A.  desicut  gnpra.  Bracton 
ierra  jaaJuH  ejusdem  C,  ad  ipsura  A.  jure  hsereditario  descendere  and  Fleta  ubi 
debeat  ianqitam  ad  fratrem  et  hsepedem  ipsit^  se  si  pradict.  R,  ""pra  have 
jprdkm  de  eo  non  habuerity  S^e.    But  this  rather  belongs  to  the  ^■**  «**»«'««'«• 
treatise  of  originall  writs,  and  therefore  thus  much  herein  shall    '*"^®''' 
suffice  (3). 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is 
worthy  of  observation.  First  (Heires)  in  the  plurall  number ; 
for  if  a  man  give  land  to  a  man  and  to  his  heire  in  the  singular 
number,  he  hath  but  an  estate  for  life,  for  his  heire  cannot  take 
a  fee  simple  by  descent,  because  he  is  but  one,  and  therefore  in 
diat  case  his  heire  shall  take  (4)  nothing.  A.lso  observable  is 
this  coQJupctive  C^J*    For  if  a  man  give  lands  to  one.  To  have 

and 


(a)  This  ia  a  reason,  why  the  actual  heir  should  have  his  wjrit  notwith- 
standing, the  wife's  marrying  a  .second  husband,  but  is  foreign  to  the  hdr 
apparent* s  not  having  the  writ ;  and  tlierefore  I  presume  has  been  placed  here 
by  mistake. — [Note  43.] 

(3)  See  further  on  the  writ  de  venire  inspidendo^  Aiscough's  case,  Mos. 
391.  &  3  P.  Wms.  591,  in  which  the  lord  cha.  King,  on  a  petition,  granted 
t&  writ,  though  the  persons  applying  were  only  tenants  in  tail ;  and  note  the 
npectal  manner  in  which  he  ordered  the  writ  to  issue,  and  whsfldie  said  as  to 
the  execution  of  it.  In  Mosdey  s.  report,  a  case  of  personal  estate  is  cited, 
in  which  the  then  master  of  the  Kolls,  in  conformity  to  the  reason  of  the  com- 
mon law,  directed  that  the  master  should  appoint  two  matrons  to  inspect  a 
woman.  Some  perhaps  may  think  this  a  great  stretch  of  power.  I  cannot 
conclude  this  note,  without  suggesting  the  necessity  of  an  act  of  parliament  to 
r^ulate  the  proceedings  on  the  writ  de  ventre  inspidendo.  If  the  writ  was  to 
be  strictly  executed,  it  would  be  an  intolerable  grievance.  On  the  other  hand, 
if  our  courts  of  justice  should,  without  authority  from  the  legis]ature,change  the 
est^blidied  form  for  the  sake  of  softening  its  rigour,  it  would  be  a  dangerous  pre" 
cedent f  and  something  very  )ike  the  exercise  of  a  dispensing  power. — [Note  44.] 

(4)  According  to  many  authorities,  kdr  may  be  nomen  coUeetivumy  as  well  in 
ti  deed  as  a  wiU,  and  operate  in  both  in  the  same  manner  as  heirs  in  ihephiral 

J)  2  number. 
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and  16  hold  to  him  or  his  heires,  he  hath  but  an  (5)  estate  for  life, 
for  the  uncertaintie.  (HUySuisJ  If  a  man  give  land  mito  two, 
[c]  loH.  6. 7.  To  have  and  to  hold  to  them  two  et  har&iibuslc],  omitting 
92  H.  6. 16.  suit  (6),  they  have  but  an  estate  for  life,  for  the  uncertainty ; 
««rTi6  whereof  more  hereafter  in  this  Section.  But  it  is  said,  if  land 
9  H.  4.1 3.  ^^  given  to  one  man  et  JuertdibuSy  omitting  suisy  that  notwith- 
90  E.3.bre.377.  Standing  a  fee  Simple  passeth ;  but  it  is  safe  to  follow  Littleton. 

M  5  Co.  96, 97.       [rf]  «  And  his  assignes."    A  ssi^nee  cometh  of  the  verb  auigno. 
H  ft  n'**'  PI     ^^  "®^  ^®'"®  ^^  assignes  m  deed,  and  assignes  in  law: 
cim^ae^^iM.    whereof  see  more  in  the  Chapter  of  Warrantie,  Sect.  733. 
(Pott as.*.    5Caiia.) 

[e]  Bn^  lib.  a.       «  Th€U  toords  (his  heires)  tahich  'words  andy  nutke  an  estate 

^S^^V'^  ''ofinkeriianceinaUfeaffhienUandgranis:'    [e] Si autemfacta 

.b.  ne^Ub.^  ^^^^  donatioy  ut  si  dicam^  do  tUn  talem  terram^  ista  donaiio  non 

oi.  1,  a.&      *  extemUt  ad  lueredes  sed  ad  vitam  donaiariaf  S^.  [y*]  HereLittle- 

Hb.  3.  cap.  a.  ton  treateth  of  purchases  by  naturall  persons,  and  not  of  bodies 

1^  VL  ff  ^'  ^*  po^^quo  Of  corporate ;  [g]  for  if  lands  be  given  to  a  sole  body 

74.    aa  £^4?^*  politique  or  corporate,  (as  to  a  bishop,  parson,  vicar,  master  o€ 

16.  b.    4  R  6.  a^  hospital,  &c.)  there  to  give  him  an  estate  of  inheritance  in  his 

PL  Com.  36.  politique  or  corporate  capacitie,  he  must  have  these  words,  To 

[/]  Vid.  Sect,  have  and  to  hold  to  him  and  his  successors ;  for  without  these 

4^3*  words  succe^orSf  in  those  cases  there  passeth  no  inheritance  (7) ; 

bl  7  £•  3*  35-  for  as  the  heire  doth  inherit  to  the  ancestor,  so  the  successor 

as^E^**^^  doth  succeed  to  the  predecessor,  and  the  executor  to  the  tes- 

I^t.  Ub?3.  ^^^*     V^}  ^^^  ^^  appeareth  here  by  Littleton,  that  if  a  man  at 

fo.  6a.  b.  this  day  give  lands  to  /.  S.  and  his  successors,  this  createth  no 

Vid.  Sect.  413.  fee  simple  in  him ;  for  Littleton  speaking  of  naturall  persons 

^^i^' '  ^\  ^^^  ^^^  the^e  words  (his  heires)  make  an  estate  of  iDheritanoe 

rvm  r  ^  ^^  feoffinents  and  grants,  whereby  he  excludeth  these  words 

^a.  Sc^lbr  ^^^  successors),    [t]  And  yet  if  it  be  an  ancient  grant,  it  must 


Berkley^  cue.    ^^  expounded  as  the  law  was  taken  at  the  time  of  the  grant. 
Vid.  Brit.     W  -^  chantry   priest  incorporate   took   a  lease  to 
4M.  lai.  &      *^  him  and  his  successors  for  a  hundred  yeares,  and 


[t]  Vid.  Brit.      W  -^  chantry   priest  incorporate   took   a  lease  to 

fb.4M.  lai.  &      *^  him  and  his  successors  for  a  hundred  yeares,  and  F  9*  "1 

13a  after  tooke  a  release  from  the  leasor  to  him  and  his   L  a.  J 


as  R I  aa  ^'     successors ;  and  it  was  adjudged,  that  by  the  release 

10  H.  7!  13,'  14.    ^®  ^^  ^^^  ^^  estate  for  life,  for  he  had  the  lease  in  his  naturall 
9  H.  7. 1 1.      16  H.  7. 9.     15  £.  4. 13.      14  H.  6.  la.      35  H.  6.  34.      a4  Ass.  14. 
4oAss.ai.    (Post94.)    Tr.5£.3.    Rot.  4.  in  Scaocario.    sRs-sa.    7E.3.40. 

11  H.  4.84.  la H.  4.  la.  18  £.  3.  Conusans  39.  b.  5E.  4.  lai.  38 £.  3.  4. 
Co.  9.  a8.  m  cne  de  Abb.  de  Strata  MarceJIa.  [k]  Hil  ai  £1m.  Deer's  manuscript, 
inter  Ansley  and  Johnson  in  Com.  Banco.    (4  Co.  65.) 

capacity, 


number.  See  t  Ro.  Abr.  253.  See  also  1  Ro.  Abr.  832.  K,  pi.  1,  s.  Godb. 
'^55'  T.Jo.  111.  Cro.  Eliz.  313.  Robins.  Gavelk.  95, 96.  Burr,  part  4.  v«i. 
p.  38, 6c  Yin.  Abr.  Devisey  U.  a.  pi.  1 3,  &  ParoUy  H. — [Note  45.] 

(5)  See  5  Co.  113.  post  214.  &  Plowd.  286.  289,  in  which  last  book  it  is 
particularly  considered  where  the  disjunctive  shall  be  construed  as  the 
conjunctive* 

(6)  See  2  Ro.  Abr.  833.  M.  &  Vin.  Abr.  EstatCy  M. 

(7)  But  a  fee  wiil  pass  to  a  corporation  aggregate  without  the  word  mc? 
cessorsy  and  sometimes  to  a  corporation  sole*  See  post.  04*  b,  and  Yin.  Abr. 
£f«ate,  L.--[Note  46.]  r       ;rr 
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capacity,  for  it  could  not  go  in  succession  (i),  and  (his  suc- 
cessors) ^ve  hiin  no  estate  of  inheritance  for  want  of  these 
words  (his  heires.)  [/]  If  the  king  by  his  letters  patent  giveth  [q  18H.6.  n. 
lands  decano  et  capitulo,  habendum  sibi  et  hceredibus  et  successoribus  ^*  ^°*  adjudge. 
guis ;  in  this  case,  albeit  they  be  persons  in  their  naturall  capacity 
to  them  and  their  heires,  yet  because  the  grant  is  made  to  tliem 
in  their  politique  capacity,  it  shall  enure  to  them  and  their  suc- 
cessors. And  so  it  the  Idng  do  grant  lands  to  /.  S.  habendum 
sibi  et  successoribus  sive  haredibus  suis,  this  grant  shall  enure  to 
him  and  his  heires. 

[i»]  B.  having  divers  sonnes  and  daughters,  A.  giveth  lands  to  N  15  ^-  3^ 
B,  et  liberis  suis,  et  a  lour  heires^  the  father  and  all  his  children  do  ?'^^*"P*** 
take  a  fee  simple  joyntly  by  force  of  these  words  (their  heires) ;  ^  h  e  30  ^^ 
(2)  but  if  he  had  no  childe  at  the  time  of  the  feoffinent,  the  diilde  1 1  £.4.  9. 
borne  afterward  shall  not  take  (3).  (€ro.  Jam.  374. 

The^e  words  (his  heires)  doe  not  onely  extend  to  his  imroe-  ^  ^*  ^^-  *>• 
diate  heires,  but  to  his  heires  remote  and  most  remote,  borne   ^  ^^^'^  ^^^'^ 
and  to  be  borne,  [n]  sub  quibus  vocabulis  (haredibus  suis)  omnes  [,1]  FIeta»tib.  3. 
Jueredes propinqui  compreheudunturf  et  remotiy  natij  et  nasciturL  cap.  8. 

And  Pi  Cam.  163. 

— 

(1)  The  reason  is,  because  a  chantry  priest  was  a  corporation  solej  which 
regularly  could  not  take  in  succession  chattels  real  or  personal^  inpossession  or 
action^  though  a  corporation  aggregate  may.  Ace.  post,  46.  b.  4  Co.  65.  Hob. 
64.  But  by  custom^  some  chattels  will  go  in  succession  to  a  sole  corporation, 
as  in  London,  where  the  chamberlain  is  a  special  corporation  for  taking  bonds, 
whidi  has  been  frequently  adjudged  a  good  custom.  Cro.  Eliz.  464. 683.  4  Co. 
64.  b.  Also  in  some  instances,  particularly  of  chattels  in  actiofij  the  law  is 
the  same  toUhout  a  custom.  See  1  Ro.  Abr.  515.  pi.  3.  5.  and  Vin.  Abr.  Cor-* 
poraiioTii  L.  As  to  the  king's  taking  the  ancient  jewels  of  the  crown,  which 
are  a  kind  of  heir  looms,  it  is  not  to  be  considered  as  an  instance  of  a  sole 
corporation's  taking  chattels  in  succession,  but  rather  as  one  of  a  personal 
chattel's  descendmg  like  a  thing  of  iixheritance.    See  post.  1 8,  b. — [Note  47.] 

('2)  But  in  this  case,  the  children  roust  be  understood  to  be  parties  to  the 
grant ;  for  it  is  said,  Uiat  otherwise  they  can  only  take  where  the  limitation  is 
to  them  by  way  of  remainder.    Cro.  Eliz.  10. — [Note  48.] 

(3)  Ace.  Cro.  Eliz.  12 ) .  334.  Ow.  153.  Lord  C.  J.  Hale  adds,  that  the  father 
takes  the  vshoLefee  simple, — Hal.  MSS.  But  if  the  limitation  to  the  children 
be  a  remainder,  tlien  the  children  bom  ajier  may  take.  See  Wild's  case, 
6  Co.  18.  b.  where  will  be  found  several  other  distinctions  on  this  subject. 
See  further  1  Ro.  Rep,  354.  See  also  Vin.  Abr.  Devise,  Y.  a.  I  am  the  more 
frequent  in  my  reference  to  Mr.  Viner's  Abridgment,  because  it  tends  to  fa- 
cilitate the  use  of  that  immense  body  of  law  and  equity ;  which,  notwithstand- 
ing all  its  defects  and  inaccurracies,  must  be  allowed  to  be  a  necessary  part  of 
every  lawyer^s  library.  It  is  indeed  a  most  useful  compilation,  and  would  have 
been  infinitely  more  so,  if  the  author  had  been  less  singular  and  more  nice  in 
his  arrangement  and  method,  and  more  studious  in  avoiding  repetitions.  Hiese 
&ults,  in  great  measure,  proceeded  from  the  author's  error  of  judgment,  in 
attempting  to  engraft  his  own  very  extensive  Abridgment  on  that  of  Mr.  serjeant 
Jlolle,  whose  work,  though  most  excellent  in  its  kind,  and  in  point  of  method, 
succinctness,  legal  precision,  and  many  other  respects*  fit  to  be  proposed  as 
an  example  for  oUier  abridgments  of  law,  was  by  no  means  calculated  for  the 
excessive  enlargement  from  2  vols,  to  23  vols,  in  folio.  It  is  not  to  be  wondered 
at,  that  an  incorporation  of  works  so  widely  different  in  proportion  as  well 
as  execution,  should  produce  much  confusion  and  disorder  in  the  iffect, 
Mr,  Viner's  labours  would  probably  hav«  advanced  his  reputation  as  a  com- 
piler  much  higher,  if  he  had  not  attempted  an  union  so  unnatural. — [Note  49.] 
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And  hcsredum  appellatione  veniuni  hieredes  koftdmn  hiinfimtunik 
And  the  reason  wherefore  the  law  is  so  precise  tojprescribe  oer- 
teine  words  to  create  an  estate  of  inheritance,  is  for  avoiding  of 
uncertainty,  the  mother  of  contention  and  confusion. 

There  be  many  words  so  appropriated,  as  that  they  cannot  be 
legally  expressed  by  any  other  word,  or  by  any  periphrasis  or 
circumlctcution.     Some  to  estates  of  lands,  Ac.  as  here  and  in 

[a]  Sect.  17.  [a]  other  places  of  our  author.  In  ihiii  place  these- ^ords, 
03. 133.  tantsolement  (f ),  not  solemeni,  alone,  but  tamoUfnent^  all  onely, 

[b]  Sect.  156.  I.  e.  solummodo  or  duntaxaty  are  to  be  observed.  [6]  Some  to 
*^*'  ft  tenures ;  [c]  some  to  persons ;  [d]  some  to  ofiences ;  [e]  some  to 
fa  I  Sect  loo.  ^^"^*  ^^  original  writs,  either  for  recovery  of  right,  or  removing, 
194.  746.  or  redresse  of  wrong;  [J*]  some  to  warrantie  of  land.  These 
[e]  Sect.  9. 67.  have  I  touched  for  examples.  I  leave  others  to  the  studious 
1^  904.  934.  reader  to  observe,  and  add,  holding  this  for  an  undoubted  yerity, 
4fe  478  6si  ^^  there  is  no  knowledge,  case,  or  point  in  law,  seeme  it  of 
655.  Q46.  630.  never  so  little  account,  but  will  stand  our  student  in  stead  at 
^14. 6^i.  6^4.  one  time  or  other,  and  therefore  in  reading,  nothing  to  be  pre« 
%«• .                termitted. 

Ul  Sect  733. 

'^  Make  an  estate."  Status  dickur  d  stando,  because  it  is  fixed 
and  permanent.  *  The  Isle  of  Man,  which  is  no  part  of  the  king- 
dom, but  a  distinct  territory  of  itselfe,  hath  beene  granted  by  the 
M  iy.  40  Eliz.  great  scale  to  divers  subjects  and  their  heires.  [g]  It  was  re- 
m  Ic  CoUnt  de  solved  by  the  lord  chancellor,  the  two  chiefe  justices  and  i^efe 
btfcfae  Lo  *'  ^aron,  that  the  same  is  an  estate  descendible  according  to  the 
Chaboellor,  course  of  the  common  law ;  for  whatsoever  state  of  inheritance 
les  3  chiefe         passe  undet  the  great  seale  of  England,  it  shall  be  descendible 

Justices,  &  according  to  the  rules  and  course  of  the  common  law  of  £ng- 
chicfc  Bkpon.       jj^^j  ^^j 

**  In  aUfeoffments  and  grants,"    Here  it  giveth  the  feoffinent 
the  first  place,  as  the  ancient  and  the  most  necessary  con- 
veyance, both  for  that  it  is  solemne  and  publike,  and  therefore 
[*]  Vide  Sect,    best  remembered  and  proved,  [*  1  and  also  for  that  it  cleareth 
69.  and  66.         all  disseisins,  abatements,  intrusions,  and  other  wrongful!  or 

defeasible  estates,  where  the  enti^  of  the  feoffor  is  lawfuU,  whidi 
neither  fine,  recovery,  nor  bargaine  and  sale  by  deede  indented 
and  inrolled  doth.  And  here  is  implyed  a  division  of  fee,  or 
ffc]  Mirrw,  c.  a.  inheritance,  viz.  [A]  into  corporeall,  as  lands  and  tenements  which 
•ect!  if  Biuct  ^*®  *"  livery,  comprehended  in  this  word  feofiinent,  and  may 
lib.  9.  fo.  63*  pa^e  hy  livery  by  aeed,  or  without  deed,  which  of  some  is  called 
^6.  368.  nareditas  corporata,  and  incorporeall,  (which  lie  in  grant,  and 

ileta,  lib.  3.  cannot  passe  oy  livery,  but  by  deede,  as  advowsons,  commons,  &c. 
BritV  84.^87  a.  ^^^  ^^  *^™®  **  caHeaharedttas  incorporata,  and,  by  the  delivery 
&  foL  63. 10 1?^  ^^^^  deede,  the  freehold,  and  inheritance  of  such  inheritance. 
109. 141, 149.'  as  doth  lie  in  erant,  doth  passe)  comprehended  in  this  word 
a^reeth  here-  Grant.  And  uie  deed  of  incorporeate  inheritances  doth  equall 
^^  mi  £°"  *^®  livery  of  corporeate.  And  therefore  Littleton  saith,  in  all 
OraDgb.  feoffments  and  grants,  hareditas^  alia  corporalis^  alia  incorporalis: 

Miitor,  ca.  5.  lect  1.    Britton.  cap,  34.  corporaUs 


t  tansdement  (in  the  original)  is  translated  onely,  by  lord  Coke ;  see  Sect.  1. 

(4^  S.  C«  4  Inst.  984.  and  3  And.  115.  See  further  concerning  the  Isle 
ofManninlVp.  on  4  Inst.  301.384.  Hale's  Hist.  Com.  L.  183.  Palm.  344. 
1  P.  Wms.  33^  1  Ves.  303.  3  Ves.  337.  i  Blackst  Comment.  5th  ed.  p.  104. 
apd  Camp.  Polit.  Surv.  of  Brit  v.  1.  p.  434. 
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oorporalis  est,  qtuse  tangi  potest  et  videri;  incorporaliSf  qtue  tangi 
non  potest,  nee  viderL 

Ferment  is  derived  of  the  word  of  Brtjbodumy  quia  est  donatio  For  the  antir 
Jeodii  for  the  antieDt  writers  of  the  law  called  a  feofimentc^ono^ro^  qnity  of 
of  the  verb  do  or  dedi,  which  is  the  aptest  word  of  feofitnent  (5).  Feoffments, 
And  that  word  Ebhron  used*,  when  he  enfeoffed  Abraham,  say-  pit  o*f  tbTLi- 
ingy  I  give  thee  the  field  of  Machpelah  over-a^ainst  Mamre,  and  stitntes^Marl-' 
the  cave  thereia  I  give  thee,  and  all  the  trees  in  the  field  and  the  bridge,  c^.  9. 
borders  round  about ;  all  which  were  made  sure  unto  Abraham  ^  £^  3*  34- 
for  a  possession,  in  the  presence  of  many  witnesses.  ^  S'  |*  ^^ 

By  a  feoffinait  the  cc^oreate  fee  is  conveyed,  and  it  properly  •  Geneiis^a. 
betokeneth  a  couveiance  in  fee,  as  our  author  himselie  hereafter 
saith,t  in  his  Chapter  of  Tenant  for  Life.  And  yet  sometime  im-  t  Vide  Sect  57* 
properly  it  is  called  a  feoffment  when  an  estate  of  freehold  onely  Brittoii,cap.  34, 
doin  passe :  done  est  nosme  generaU  plus  qite  nest  feoffment,  car  i^'  3'4^' 
done  est  generaU  a  touts  ckoses  moebles  et  nient  moebks,^/eoffhiettt  Feofl^eots 
e^t  riensjorsque  del  SQyle,    And  note,  there  is  a  differ-  Sect.  60. 

Cp^  *!  ence  inter  cartam  etjactum ;  for  carta  is  ^^  intended  a  See  of  Factum, 
1^ '  J  charter  which  doth  touch  inheritance,  &nd  so  i»  not  ^^^  ^^ 
Jkctum,  unless  it  hath  some  other  additions  (1). 

Grant,  cotwessioj  is  properly  of  thines  incorporeall,  which,  (as  3  Co.  6a.  i& 
hath  been  said)  cannot  passe  without  deed.  And  here  it  is  to  be  lincolne 
obfa*ved,  (that  I  may  speak  once  for  all)  that  every  period  of  our  ^^^SP  f"** 
author  in  all  his  three  books  containes  matter  of  excellent  gqJ/  6C  '  i& 
leaming,  necessarily  to  be  collected  by  implication,  or  con-  b^ 
sequence.     For  example  he  saith  here,  that  these  words  {his 
heires)  make  an  estate  of  inheritance  in  all  feoffments  and  grants* 
He  expressing  feofiments  and  grants,  necessarily  implyeth,  thai 
this  rule  extendeth  not. 

First,  to  last  tvillsBad  testaments;  for  thereby,  ft]  as  he  himselfe  [t]  Utt.  Ub.  3. 

after  saith ,  an  estate  of  inheritance  may  passe  without  these  words  c.  de  Attom. 

(his  heires).  [k]  As  if  a  man  devise  so  acres  to  another,  and  that  ^^'f'  %  ^* 

he  shall  pay  to  hie  executors  for  the  same  ten  pound,  hereby  the  ^^  .g*      ^^^* 

devisee  hath  a  fee  simple  by  the  intent  of  the  devisor  (s),  albeit  it  ^gu.  8. 

be  not  to  the  value  of  the  land.     [/]  So  it  is  if  a  man  devise  lands  Testamenu  18. 

to  a  man  tj^perpetuum,  or  to  give  and  to  sdl»  or  in^o^^  simplicif  ^^  ^'«  ^^^» 

or  to  hira  and  to  his  assigns  for  ever.  In  these  cases  a  fee  simple  ^7'-     h  8  tit 

doch  passe  by  the  intent  of  the  devisor.  But  if  the  devise  be  to  a  CoDKtence/ 

oMta  BSad  his  assigns  without  saying  (for  ever),  the  devisee  hath  Br.  95. 

but  an  estate  for  life,    [m]  If  a  man  devise  land  to  a  man  et  son*  (3  Co*  31  •) 

[k]  ai  E.  3.  16. 

34  H.  6.  7.      19  H.  8.  9.    3  Co.  31.     In  Boraston's  case,  6  Co.  16,  17.     10  Co.  67. 

[A  Vide  Sect.  585.      [m]  Mich.  40  &  41  £liz.  in  Error  iot.  Downhall  &  Catesby  adj. 

Brooke,  tit.  Taile,  31. 

guino 


(5)  See  more  as  to  the  wordjeoffrnent,  in  Mad.  Formul.  Angl.  Dissert,  p.  3. 
3  tnst.  110. 

(1)  See  further  as  to  the  distinction  between  charters  and  deeds,  and  the 
various  other  names  of  writings  before  and  since  the  Conquest,  in  Mad.  Form. 
Angl.  Dissert,  p.  2,  and  Mad.  Hist.  Exch.  Pief.  Ep.  p.  8. 
'  (2)  The  retison  is,  because  the  devisee  is  to  pay  the  money  at  all  events,  and 
}ie  may  die  before  he  repays  himself  out  of  the  estate;  in  which  case,  he  wonU 
be  a  loser  by  the  devise,  if  he  was  not  to  have  a  fee.  But  if  liie  will  ^IhrecU 
'die  payment  to  be  out  of  the  profits  of  the  land,  then  the  devisee  cannot  lose 
by  the  will,  and  therefore  only- an  estate  for  life  passes.  Cn>*  Cha.  15^.  Moit 
of  the  cases  relittive  to  this  pomt  are  a1>ridgea  or  referred  to  in  Vav  Abr* 
Jbevise,  8.  a* — ^[Note  50.  j 
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[n]  1  Co.  100. 
Shellye'scase. 
42  E.  3.  7. 
19  H.6.  17*  b* 
33.  b. 

PI.  Com*  348. 
[0]  litt.  lib.  3. 
ca.  Tenant  in 
Common.  Sect. 
304. 305.  cap. 
Attom.  Sect. 
374.    Dier. 
9  £lix.  363. 
IpJ  Lite.  lib.  3. 
c.  Releases. 
Sect  479, 480. 
30  H.  6.  17. 
19  H.  6. 17.33. 
[if]  litt  cap. 
ReieaaesiSect. 

4^7. 


r37  H.  6.  Lo. 
Vescie*s  case, 
7  Co.  33.  b.) 


Of  Fee  simple.        L.  1.  C.l.  rSect .  1 

guino  suoj  that  is  a  fee  simple ;  but  if  it  be  semini  suOf  it  is  an 
estate  taile  (3). 

[n]  Secondly,  that  it  extendeth  not  to  ajlne  sur  eonusans  de 
droit  come  ceo  que  Uadde  son  doney  by  which  a  fee  also  may  passe 
without  this  word  (heires)  in  respect  of  the  height  of  that  fine,  and 
that  thereby  is  implyed  that  th^re  was  a  precedent  gift  in  fee. 

Thirdly,  nor  to  certain  releasesy  and  that  three  manner  of  waies. 
[0]  First,  when  an  estate  of  inheritance  passeth  and  continueth; 
as  if  there  be  three  coparceners  or  joyntenants,  and  one  of  them 
release  to  the  other  two,  or  to  one  of  them  generally  without  this 
word  (heirs),  hy  Littletons  own  opinion  they  have  a  fee  simnle,  as 
appeareth  hereafter,    s.  By  release  [/>],  when  an  estate  of  inhe- 
ritance passeth  and  continueth  not,  but  is  extinguished;  as  where 
the  lord  reieaseth  to  the  tenant,  or  the  grantee  of  a  rent,  &c.  re- 
lease to  the  tenant  of  the  land  generally  all  his  right,  Uc.  hereby 
the  sciffniory,  rent,  &c.  are  extinguished  for  ever,  without  these 
words  ^eires).    3.  [7]  When  a  bare  right  is  released,  as  when 
the  disseisee  release  to  the  disseisor  all  his  right,  he  need  not 
(saith  our  author  in  another  place)  speake  of  his  heires.  But  of  all 
these,  and  the  like  cases,  more  shall  be  treated  in  their  proper 
places.  4*  Nor  to  a  rec<h)ery.  A,  seised  of  land  sufiereth  B,  to 
recover  the  land  against  him  by  a  common  recovery,  where  the 
judgment  is  qttbd  pngdictiu  B.  recuperet  versus  prcpd,  A.  tene- 
menta  pnsdicta  cumpertin* ;  yet  B.  recovereth  a  fee  simple  with- 
outthis  word  (heires) ;  for  regularly  every  recoverer  recovereth  a 
fee  simple.  5.  Nor  to  a  creation  ofnobilitie  ^vtvrtV;  for  when  aman 
is  called  to  Uie  upper  house  of  parliament  by  writ,  he  is  a  baron 
and  hath  inheritance  therein  without  the  word  (heires).  (4)  Yet 
may  the  king  limit  the  generall  state  of  inheritance  created  by 
the  law  and  customeof  the  realme  to  the  heires  males,  or  general!, 
of  his  body  by  the  writ;  as  he  did  to  BromfletCy  who  in  27  H.  6, 
was  called  to  parliament  by  the  name  of  the  lord  Vescye,  &c.  witli 
the  limitation  in  the  writ  to  him  and  the  heires  males  of  hisbodie. 
But  if  he  be  created  by  patent,  he  must  of  necesside  have  these 
words  (his  heires)  or  tne  heires  males  of  his  bodie,  or  the  heires 
of  his  body,  &c.  otherwise  he  hath  no  inheritance.  The  first  cre- 
ation of  a  baron  by  patent  that  I  find  was  of  John  Beauchampe 
of  Hoke,  created  baron  by  patent  in  1 1 R.  3.  (5),  for  barons  before 
that  time  were  called  by  writ.    And  it  is  to  be  observed,  that 
of  ancient  times  earles,  kc  were  created  by  girding  them  with  a 
sword,  and  nominating  him  earle,  &c.  of  such  a  countie  or 
place  ;  and  this,  with  a  calling  of  him  to  parliament  by  writ  by 
that  name,  was  a  sufficient  creation  of  inheritance. 

But  out  of  this  rule  of  our  author  the  law  doth  make  divers  ex- 
ceptions (et  exceptio  probatregulam);  for  sometime  by  afeoffinent 
a  tee  simple  shall  passe  without  these  words  (his  heires).  For 
example,  first,  Tr]  if  the  father  infeoffe  the  sonnc,  to  have  and  to 
hold  to  him  and  to  his  heires,  and  the  sonne  infedffeth  the  father 


[r]  39  Ass.  13. 

41  B.  3.  tit 

Feofifments  & 

Faits,  354.     14  H.  4.  13.     34  E.  3.  Avowry,  358. 


as 


(3)  As  to  the  passing  of  an  estate  of  inheritance  in  last  toUls,  without  the 
word  keirsy  see  the  title  Devisey  in  the  several  Abridgments  of  Law  and  Equity, 
and  Gilb.  Law  of  Devises. 

(4)  See  as  to  this,  Mr.  seij.  Rolle's  argument  in  Coll.  Proc.  on  Claims  of 
JBaronies,  209.  221. 

*  (5)  Ace. post. iC. b.  Seld.  Jan.' A ngl. b.  2.  c.  1 5,  and  Seld.  tit. Hon.  2dcd. p. 747^ 
which  latter  book  contains  the  form  of  the  letters  patent  to  lord  Bcaucbarop. 


X.  1.  C.  1.  Sect.  1.        Of  Fee  simple.         [9.  b.  10.  a^ 

as  fully  as  the  father  infeoffed  him,  by  this  the  father  hath  a  fee 
simple  (6)y  quia  verba  rdata  hoc  maxim^  cperanturper  referentiam 
id  in  esse  vtdetUur.  [<]  Secondlie,  in  respect  of  the  consideration,  [«]  Vide  Sect. 
a  fee  simple  had  passed  at  the  common  law,  without  this  word  i7-  i^  H.4*  19* 
(heires),  and  at  this  day  an  estate  of  inheritance  [in]  tavle.  As  if  "*  Formedoii. 
a  man  had  siven  land  to  a  man  with  his  daughter  in  frankmar- 
riag;e  genendly,  afee  simple  had  passed  without  this  word(heires); 
for  there  is  no  consideration  so  much  respected  in  law  as  the  con* 
sideration  of  marriage,  in  respect  of  alliance  and  posterities 
[t]  Thirdly,  if  a  feoffment  or  grant  be  made  by  deed  to  a  ma^t>r  [e]  8  h.  3. 37. 
and  commonaltie,  or  any  other  corporation  aggregate  of  manie  1 1  H.  7.  la, 
persons  capable,  they  have  a  fee  simple  without  the  word  (sue-  **  5*  f^g. 
cessors);  (7)  because  in  judgment  or  the  law  thev  never  dye.  3  h.  4!  13. 
[u]  Fourthly,  in  case  of  a  sol^  corporation  a  fee  simple  shall  some-  [u]  19  H.  6.  74. 
time  passe  without  this  w(>rd  (successors).    As  if  a  feofiment  in  ao  H.  6, 36. 
fee  be  made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  in  (^  ^-  ^^'*  ^3-) 
Ulterd  eleemosindy  a  fee  simple  doth  passe  without  this  word  (suc- 
cessors),  [tc]  And  so  if  a  man  give  lands  to  the  king  by  deede  in-  rw]  pi.  Com. 
rolled,  a  fee  simple  doth  passe  without  these  words  (successors  or  Lo.  B«riileje'» 
heires) ;  because  in  juogment  of  law  the  king  never  dieth.  <^"*<^* 
Fifthly,  in  grants  sometimes  an  inheritance  shall  passe 

tlO.n  without  this  word  t^  heires.     [x]  As  if  partition  be  [x]  99  Ass.  23. 
m  J  made  betweene  coparceners  of  lands  in  fee  simple,  and  i6  H.  7. 14. 
for  owelty  of  partition  the  one  grant  a  rent  to  the  other  ^  ^'7*  &' 
generally,  the  grantee  shall  have  a  fee  simple  without  this  word  ^j  £.'^  ^ 
(heires)  (1) ;  because  the  grantor  hath  a  fee  simple,  in  considera-  31  Am. 
tion  whereof  he  granted  the  rent :  Ipsa  etenim  leges  cupiunt  ut 
jure  reganiur.   Sixthly,  by  the  forrest  law  if  an  assart  be  granted 
by  the  king  at  a  justice  seat  (which  may  be  done  without  charter) 
to  another,  habendum  et  tenendum  sUn  tnperpetuum^  he  hath  a  fee 
simple  wilhout  this  word  (heires)  [y] ;  tor  there  is  a  special!  law  M  40  H.  7.  7. 
of  tiie  forest,  as  there  is  a  law  marshall  for  wars,  and  a  marine  v^  '°'^*  3'^) 
law  for  the  seas  M.  [s]  33  E.  3. 3.  * 

And  this  rule  of  our  author  extendeth  to  the  passing  of  estates  ^^'  ^*  ^^ 
of  inheritances  in  exchanges,  releases,  or  confirmations  that  enure  ^  q^'^^' 
by  way  of  enlargement  of  estates,  warranties,  bargaine  and  sales  Bustard's  case, 
by  deed  indented  and  inroUed,  and  the  like,  in  which  this  word  Vide  Sect  465. 
(heires)  is  also  necessary ;  for  they  do  taqtamount  to  a  feofiment  469-  6>o. 
or  erant,  or  stand  upon  the  same  reason  that  a  feoffinent  or  grant  ^^  ^^'  ^*^'  ^ 
do&;  for  Ukereasxm  doth  make  like  law,  t^'eaif^mra^to,t^'»eim  ^^      '^^^' 
jus  (2).     And  this  is  to  be  observed  throughout  all  these  three 
books,  that  where  other  cases  fall  within  the  same  reason,  our 
author  doth  put  his  case  but  for  example ;  for  so  our  author  him* 
•selfe  in  another  place  *  explaineth  it,  saying,  and  memorandum^  •  Sect  301 . 

thai 


(6)  Adj.  contra  39.  lib.  Ass.  pi.  1 3 ;  but  Rolle  abridges  the  case  with  a  queere. 
See  1  Ro.  Abr.  833.  pi.  7. 

(7)  Ace.  post.  94.  b.  But  according  to  some  authorities  it  is  otherwise,  if 
only  the  head  of  the  corporation  is  capable,  and  the  body  is  dead  in  law,  as 
in. the  case  of  an  abbot  and  convent.  Post.  94.  b.  See,  however,  contra 
1  Ro,  Abr.  83a.  pi.  1. — [Note  .51.] 

(1)  Ace.  Plowa.  134.  b. 

(ez)  For  other  instances  in  which  a  fee  will  pass  by  deed  or  grant  without 
the  word  heirs^  see  Vin.  Abr.  Eskde^  K.  2.  and  L.  To  the  cases  in  Viner,  add 
8.  H.4.  4,  i6.b.  19.H.6.  17.  20H.6.  36.  37  H.8.  8.  b.  Dy.  i6g,  which 
I  do  not  see  cited  by  him.    See  also  Ash.  Repertor.  tit.  Estate. 


10.  a.]  Of  Fee  simple,        L.  1 .  C.  1 .  Sect.  1 . 

thdt  in  all  oiher  [svch]  hke  ckses^  although  it  bewdt  histe  txfteidif 

moved  or  tpecified^  if  they  be  in  like  reasoHj  they  mre  in  the  Itkt  iem. 

And  hete  oar  author  is  to  be  understood  tb  speak  of  iieires  whta 

tiiey  are  inheritable  bj  descent,  for  diej  are  capable  of  land  also 

by  purchase^  and  then  the  course  of  descent  is  sometimes  tdtered^ 

(Pbst.  10.  b.       ^s  if  lands  of  the  nature  of  gavelkind  bk  given  to  jB»  and  his 

^y- 1 33-  b.        hetrest  hhTing  ishnie  divers  sons,  all  his  sods  after  his  decease  shall 

1  Co.  Vo\  103.)  u^herit  (3) ;  but  if  a  lease  ibr  life  be  made,  the  remainder  to  tib^ 

right  heired  of  B*  and  jB.  dieth,  his  dde$t  son  only  shall  inherit^ 
for  he  only  to  take  by  purchase  is  rigfat  heire  by  the  comm6u 
law  (4)ft  60  note  a  divefcaitf  betweene  a  purchaae  and  a  descbnt. 
But  where  the  remainder  is  limited  to  the  right  hehres  of  B. 
it  need  not  be  said,  and  to  their  heires;   for  being  pluiaMy 

limlled 


(3)  Here  heirs  being  a  word  of  limitation,  none  can  teike  under  it  but  by 
descent ;  and  the  land  hem%  gavelkind^  the  descent  is  to  all  the  sons,  who  are 
a3  much  heirs  to  tuch  land  as  the  eldest  son  is  hehr  to  land  descending  accord«> 
ing  to  the  common  law.  The  custom  »£ gavelkiitd  extends  to  estates  tail ;  and 
60  irresistible  is  the  customary  descent  both  of  gavelkind  and  boro^gh^en^lish 
land,  according  to  some  audiorities,  that  even  in  the  case  of  estate^  tail,  it 
cannot  be  ehaaged  by  express  words  directing  a  descent  Secundum  cursuM 
commufds  legis.  Dy*  179.  b.  pi.  45.  See  Robins.  Gravelk.  944  Mr.  Robinson's 
book  onGavetkind  is  a  very  excellent  Unthtret^it^y  $aid  generally  comprehends 
every  thing  relative  to  his  subject ;  but  in  this  fitrt  of  it  he  is  rather  short  in 
his  explanation ;  for  though  he  takes  notice  of  the  custom's  applying  to  estates 
tail,  yet  he  neither  mentions  the  ease  from  Dyer,  nor  hints  whether  tsprcH 
words  are  as  msuffident  to  exclucte  the  custom  from  estates  tail,  as  they  cer» 
tainly  are  to  control  the  descent  of  estates  in  fee.  Perhaps  the  author'^ 
silence  might  proceed  from  his  doubts  ob  the  subject.  See  furth&r  th^  cane 
of  tanisM/y  Dav.3 1«  a.  &  36^  b.  In  that  case  it  was  l-esolved,  that  the  cuatomaiy 
descent  was  interrupted  by  the  grant  of  an  estate  tail ;  but  then  the  judges 
proceeded  on  a  principle  quite  consistent  with  the  general  doctrine  in  Dyer. 
They  held,  first»  that  the  custom  of  tanistry  only  applied  to  lAnda  going  with 
the  chie/ry  or  seigniory^  from  which  the  lands  in  question  had  been  severed  by 
the  grant  of  the  estate  tail ;  and  seookidly,  that  the  custom  of  tanistry  wab  not 
inherent  in  the  land^  like  the  customs  of  gar</iUl(/ and  boreiuf^'^nglishy  but 
merely  personal  to  the  eldest  <md  most  wnihy^  and  therefore  oecame  extin- 
cidshed  for  ever,  when  the  land  was  couveyed  to  another  person,  that  is,  the 
heir  at  common  law. — [Note  51k] 

(4)  Ace.  Rob,  Gavelk.  117,  iiS^  and  the  authorities  there  cited.  Hie 
reason  seems  to  be,  that  though  the  sUb/ect  of  the  gift  is  customary  land,  the 
heir  at  common  lavo  is  presumed  to  b6  meant,  unless  words  are  added  to  descnbe 
the  customary  heir.  But  if  such  special  words  are  used,  the  presumption  fJEtils ; 
and  then  it  is  said,  that  though  tne  subject  of  the  gift  is  common-lau)  land,  yet 
the  customary  heir  shall  be  preferred.    On  this  principle,  lord  ch.  Cowper,  in 

•«  case  before  him,  declared,  that  tf  one,  having  borough-english  land  and  klso 
lands  at  common  latOy  devises  the  latter  to  his  heir  by  the  custom  of  borough- 
en^hy  this  will  be  a  sufficicffit  description  of  the  youngest  son,  though  not 
heir  at  common  law,  and  though  the  devise  id  not  ttlEMhectutomary^  but  of  the 
commof^'law  land ;  and  that  a  like  devise  to  gavdkind  heirs  would  «itit)e  all 
the  sons.  2  Vem.  733,  and  Prec.  in  Ch.  464.  But  see  further  on  this  latter 
subject,  post.  24.  b.  where  lord  Coke  writes,  that  to  take  by  purchase  under 
a  limitation  to  the  heirs  Jbmaky  the  person  claiming  must  be  both  heir  and 
fsmde.  See  also  the  note,  in  irhich  it  ib  acttempted  to  justif]^  lord  Coke  for 
that  doctrine,  and  to  explahi  the  quoEdificatiobs  with  which  it  ought  to  be 
understood«-'[Note  53.] 


L.  1.  Ci  1 .  Sect.  3.       Of  Fee  siniple.        [  1 0.  a.  IQ.h. 

liiiuted  it  includeth  H  fee  siinple,  aad  jrtt  it  MSteUi  but  ia  one    . 
Dy  puiCMne* 

Out  of  that  which  hath  beene  said  it  is  to  be  observed^  that  a 
mtei  may  purchase  lands  to  him  and  his  heires  b  j  ten  manner  of 
Conveyances  (fi>r  I  speake  not  hei*e  of  estoppells).  First,  by  fbo£- 
ment.    Secondly,  by  grant  (of  which  two  otir  author  here  Speak-^ 
tfih).    Thirdly,  by  fine,  which  is  a  feoffinent  of  record.  FourtlilT^ 
by  common  recotery,  whidi  is  a  common  conveyance,  and  iu  m 
liature  of  a  fbofihietit  of  tecord.    Fifthly,  by  exchange,  which  is 
in  nature  of  a  grarit.   Sixthly,  by  release  to  a  particular  tenant. 
Seventhly,  by  confirmation  tb  a  particular  tenant,  both  which  are 
in  nature  of  grants.    Eighthly,  b^  grant  of  a  reversion  or  remain* 
der  with  attornihent  of  th^  particular  tenant,  of  all  which  our  37  h.  9.  cs.  lOL 
author  speaketh  hereafter.    Kinthly,  by  bargaine  and  sale  by  33  H.  8.  ca.  ^, 
deede  indented  ahd  inroUed,  brdained  by  Statute  since  Littleton  a4  U.  &  ca.  5. 
wrote.    Tenthly,  by  devise  by  custome  of  some  particular  place, 
as  he  sheweth  hereafter,  and  since  he  wrote,  by  will  in  writing, 
generally  by  authority  of  parliament. 

'   What  words  are  apt  words  for  a  feofiinetit  or  grant  vid^  Sect.  Seet.  S3i- 
^31.    Our  author  speaketh  of  feoflments  and  grants,  whereby  is  37  Aas.  p.  8. 
implied  lawfiill  conveyances ;  and  therefore  this  rule  extendeth  3^  Ass.  p^ 
not  to  disseisins,  abatements^  6r  intrusions  into  lands  or  tetib'*  1  £•  4-  9>  ^- 
tnents,  or  to  usurpations  to  advowsons,  ttc.  in  which  cases  estates 
in  fiie  simple  are  gaihtid  by  the  act  and  wrong  of  the  disseisors^ 
abators,  intruders,  and  usurpers  (5) ;  and  if  a  disseisin,  abatement) 
or  intrusion  be  made  to  the  use  of  another,  if  cestui  que  use 
agreeth  thereutito  in  payiy  by  fliid  balre  agreement  he  gainech  a 
£^  siifiple  without  any  liveiy  df  seisin  6t  other  ceremony. 


Sect  2. 

•  JND  if  a  man  purekiut  land  in  fee  nrripk  and  die  toithmtt  issue^  he 
'^  %iMth  is  his  next  comn  coUaterali  of  the  kdhok  blood,  how  farre  so 
ever  he  be  from  him  iii  degree,  (de  quel  pluis  long  degree  qu'H  soit  (6)  ),. 
m(^  inhente  and  have  the  land  as  heire  to  him. 

JIT  TL  ETON  showeth  here  who  shall  be  heire  to  lands  in  (Piwd.  444.) 

fee  simple ;  for  he  intendeth  not  this  case  of  an  estate  taila, 
for  that  he  speaketh  of  an  heire  of  the  whole  blood,  for  that 
extendeth  not  to  estates  in  talle,  as  shall  be  said  hereafter  in 
this  Chapter^  Section  6. 

*'  Next  cousin  coUateraU''    Neither  excludeth  he  brethren  or 

sisters^  because  he  hath  a  speciall  case  concerning  them  in  this 

Chapter,  Sect.  5,  and  in  his  Chapter  of  Parceners;  but 

ClO.n  ^^  ^^  intended  t:9-  where  a  man  purchaseth  lands  and 
u  'J  dieth  widiout  issue,  and  fiaving  neither  brother  nor 
sister,  then  his  next  cousin  coUaterali  shall  inherite  (i). 
So  as  here  is  implyed  a  division  of  heires,  viz.  lineall  (whoever 

shall 


(5)  See  ante  3.  b.  and  post.  i8.  b.  (6)  de  lui,  L.  and  M.  Roh.  Red. 

(1)  In  the  preceding  page,  lord  Coke  begins  his  comment  on  that  pait«f 

Limetbn  which  describes  me  course  of  descent  by  the  coiiimon  law  of  Engiaaadl; 

and 


10.  b.] 

GlaaviU.  lib.  7. 
ca.3,  4. 
Bract.  Ub.  9. 
c.  30.  fo.  65. 
Britton,  c.  119. 
Fleta,  lib.  6. 
cap.  1  &  2. 
(Plowd.  444.) 
cract.  lib.  s. 
cap.  30.  fo.  64. 
Fleta,  lib.  5. 
cap.  5.  &  lib.  6. 
cap.  1  &  a. 
Britton,c.  119. 
Mirror,  1 1. 
cap.  1.  sect.  3. 
30  Ass.  p.  47> 
(3  Co. -40.  4«.) 

19  R.  9.  tit. 
Garr.  100. 


(3  Inst,  7.) 
30  Ass.  p.  47. 


Qf  Fee  simple.       L.  1.  C.  1.  Sect.  2. 

:  shall  first  inherite)  and  collaterall  (who  are  to  inherite  for  delault 
of  lioeall).  For  in  descents  it  is  a  maxime  in  law,  quod  linea  rgda 
.  semper prcsferiur  transversalL  Lineall  descent  is  conveyed  down- 
ward in  a  right  line ;  as  from  the  grandfather  to  the  father,  from 
the  father  to  the  sonne,  &c.  Collaterall  descent  is  derived  from 
the  side  of  the  lineall ;  as  grandfather's  brother,  father's  brother, 
&c.  Next  cousin  collaterall  shaU  inherite  doth  give  a  certain 
direction  to  the  next  cousin  to  the  sonne,  and  therefore  the 
father's  brother  and  his  posterity  shall  inherite  before  the 
grandfistther^s  brother  and  his  posterity.  Et  sic  de  cceterisi 
for  propinquior  exdudit  propinquunif  et  propinquus  remotum^  et 
remotus  remotiorem. 

Upon  this  word  (next)  I  put  this  case.  One  hath  issue  two 
sonnes,  A,  and  B,  and  dieth ;  B.  hath  two  sonnes,  C.  and  D.  and 
dieth.  C  the  eldest  sonne  hath  issue  and  dieth.  A.  purchaseth 
lands  in  fee  simple,  and  dieth  without  issue.  D.  is  the  next  cou- 
sin, and  yet  shall  not  inherite,  but  the  issue  of  C;  for  he  that  is 
inheritable  is  accounted  in  law  next  of  blood.  And  thereforehere 
is  understood  a  division  of  next,  viz.  next  Jure  repr€esentaticmiSf 
and  next  jure  propinqtdtatis ;  that  is,  by  right  of  representation 
and  by  right  or  propinquity.  And  Limeton  meaneth  of  the  right 
of  representation,  tor  legally  in  course  of  descents  he  b  next  of 
blood  inheritable.  And  the  issue  of  C.  doth  represent  the  person 
of  C ;  and  if  C  had  lived,  he  had  been  legally  the  next  ofblood. 
And  whensoever  the  father,  if  he  had  lived,  should  have  inherited, 
his  lineall  heire  by  rightof  representation  diall  inherite  before  any 
other,  though  another  he  jure  prcpinquitatiSf  neerer  of  blood. 
And  therefore  Xt^^toon  intendetn  his  case  of  next  cousin  of  blood 
immediately  inheritable.  So  as  this  produceth  another  division 
of  next  blood,  viz.  immediately  inheritable,  as  the  issue  of  C;  and 
mediately  inheritable,  as  D.  if  the  issue  of  C  die  without  issue; 
for  the  issue  of  C  and  all  that  line,  be  they  never  so  remote,  shall 
inherit  before  D.  or  his  line;  andthererore  Littleton  saithwell, 
hffvo  Jarre  so  ever  he  he  from  him  in  degree.  And  here  ariseth  a 
diversity  in  law  between  next  of  blo<^  inheritable  by  descent, 
and  next  of  blood  capable  by  purchase.  And  therefore  in  the 
case  before  mentioned,  if  a  lease  for  life  were  made  to  A.  the  re* 
mainder  to  his  next  of  blood  in  fee ;  in  this  case,  as  hath  been  said, 

D.  shall 


aud  this  seems  to  be  a  proper  place  for  referring  the  student  to  dome  valuable 
writings  published  since  lord  Coke's  time  on  the  same  subject.  See  Hal.  Hist. 
C.  L.  c.  1 1 .  Wright's  Ten.  1 74.  Gilb.  Ten.  2.  Dalrymp.  Feud.  Prop.  4th  edi 
C.5.  p.  159,  and  Blackst.  Law  of  Descents.  To  the  first  and  last  of  these 
books  it  is  that  we  principally  call  the  attention  of  the  student ;  though  it 
must  be  confessed,  that  in  all  of  them,  the  history  of  the  law  is  so  learnedly 
and  critically  traced,  and  the  feudal  principles,  on  which  it  chiefly  depends, 
are  so  clearly  unfolded,  that  a  subject  in  itself  dry  and  abstruse,  becomes  not 
only  plain  and  intelligible,  but  even  agreeable  and  interesting.  Mr.  R.  Robin- 
son's Discourse  concerning  the  Laiv  qf  Inheritances  in  Fee  simple  is  another 
treatise  on  the  same  subject,  which  should  not  be  passed  over  without  notice. 
Many  parts  of  it  are  ingeniously  written ;  but  unfortunately  the  author  has 
chiefly  exerted  his  talents  in  inventing  a  nfito  kalendar  of  consanguinity,  the 
explanation  of  which  employs  a  very  considerable  part  of  the  work ;  and  by 
always  referring  to  this,  and  by  introducing  a  number  of  arbitrary  terms,  whidi 
are.  only  intelligible  as  he  explains  them,  he  involves  his  subject,  before  too 
much  embarrassed  with  difficulties,  in  still  greater  perplexity,— ^Note  54.] 


L.  1.  C.  1.  Sects.  Of  Fee  simple.      [10.  b.  11.  a; 

D.  shall  take  the  remainder,  because  he  is  next  of  blood  and 
capable  by  purdiase,  though  he  be  not  legally  next  to  take  as 
faeire  by  descent  (2.) 

Sect.  3. 


OUT  tf  there  be  father  and  son,  and  the  father  hath  a  brother  that  i$ 
"^  uncle  to  the  son,  and  the  son  purchase  land  in  fee  simple,  and  die  with- 
out  issue,  living  his  father,  the  uncle  shall  have  the  land  as  heir  to  the  son, 
and  not  the  father,  yet  the  father  is  neerer  of  blood ;  because  it  is  a  maxime 
in  law,  that  inheritance  may  lineally  descend,  but  not  (3)  ascend.  Yet  if  the 
son  in  this  case  die  without  issue,  and  his  uncle  enter  into  the  land  as  heire 
to  the  Sonne  (as  by  law  he  ought)  and  after  the  uncle  dieth  without  issue, 
living  the  father,  the  fath&  snail  have  the  land  as  heire  to  the  uncle,  and 
stot  as  heire  to  his  sonne,  for  that  he  commeth  to  the  land  by  collateral 
discent  and  not  by  UneaU  ascent. 

<€  yjg  y  the  father  is  neerer  of  blood.'*   And  therefore  some  do  5  E,  6.  Ul  Ad- 

•*'   hold  upon  these  words  of  Littkion,  that  if  a  lease  for  life  ^^  Bt.  47. 

were  made  to  the  sonne,  the  remainder  to  his  next  of  blood,  that  ^^^  '^ 

the  fadier  should  take  the  remainder  by  purchase,  and  not  the  after  in  the     - 

uncle,  for  that  Littleton  saith  the  father  is  next  of  blood,  and  yet  Chapter  of 

the  uncle  is  heire.    As  if  a  man  hath  issue  two  sons,^  and  the  Socage, 

eldest  Sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited  to  (Hob.  33.) 
die  next  of  hb  blood,  the  younger  son  shall  take  it,  yet  the  other  * 

is  his  heire.  J       5  (3  Co.  40.) 


seen 


**  [pl  It  is  a  maxime  in  law,  that  inheritance  may  lineally  de-  [ri  PI-  Com; 
mtf,  but  not  ascendJ'  nith 


Osbome'a  cmc» 


K] 


Maxime  f  i.  e.  a  sure  foundation  or  ground  of  art,  and  ^p^^^^  ^^  j 
a  >^  conclusion  of  reason,  so  called  [^]  quia  maxima  MPLC^m.  37. 
est  ejus  dignitas  et  certissima  authoritas,  atque  auod  miox"  b.  (3  Co.  40.) 
imd  omnibus  prohetur,  so  sure  and  uncontrollable  as  that 

they 


(  2  )  Harpur  having  a  son  and  4  daughters,  viz.  Ay  -B,  C,  and  D,  devises  to 
the  son  in  ta%  remainder  to  B.  and  C.Jor  life,  remainder  proxuno  consanguini- 
tatis  et  sanguinis  tfthe  devisor ;  and  Easter  17  Jam.  by  ttvo  Justuses  against  one, 
the  remainder  vests  in  aU  the  daughters  nohen  the  son  dies  toUhout  issue.  But 
qftervoards  Mich.  10  Jam.  per  totam  curiam,  it  vests  in  the  eldest  daughter  ordy, 
and  not  in  aU  the  daughters ;  1,  because  proximo ;  a,  because  JJ  ^«*  ^«f<? « 
UmUedto  ttvo  of  the  daughters.— Penman  and  Pferce—Hd.  MSS.  S^  S.C.  in 
Palm.  11,  and  303.  a  Ro,  Rep.  356.  Bridgm.  14.  O.Bendl.  10a.  io6.— Lord 
chief  justice  Hale  also  gives  a  note  on  the  wordB  proximus  de  sanguzne  velcon- 
sangmnitate ;  in  which,  after  citing  from  Rate Ws  case,  3  Co.  .4X),  that  on  the 
Stat  31  H.  8,  the  fether  or  mother  shall  be  preferred  m  administraUon  to  the 
son  as  next  of  blood  before  the  brother,  he  adds,  ^0^0,  ruled  that  m  admnustra'^ 
tio^,  the  sister  of  the  halfhlood  should  be  preferred  its  admimstration  before  the 
son  of  the  sister  of  the  tohok  blood ;  but  v>hen  they  are  m  apqii^i  giadu,  the  si^er 
6f  the  whole  bhodshaU  be  prtferredb^e  the  sister  f  the  hidfblo^  M.33.  Cha. 
and  M.  1650.  B.  R.  BrovnCs  case.  Hal.  MSS.  See  further  as  to  proximus  de 
*fliigiane  in  Dy.  333- *>•— [Note  55.] 

(3)  UneaUy—Y.  and  Red. 


11.  a.]  Of  Fee  simpla         L.  1.  C.  1.  Sect.  3. 

fr]  Sect  90*       tliey  ought  not  to  be  questioned,  [r]  And  thM  wf^cli  our  author 
^A^'  here  and  in  other  places  calleth  a  maxime,  hereafter  he  calleth  ^, 

principle ;  and  it  u  all  one  with  a  rulcj  a  comfnon  ground,  postula" 
/ttfif ,  or  an  axiomey  and  it  were  too  much  curiositie  to  make  nice 
distinctions  betweene  them«  And  it  is  well  said  in  our  bookes, 
r«]  la  H.  4.  [']  ^'^  ^y  <^  dispuier  V ancient  principles  del  ley,  I  never  read 
GlanvilL  lib.  7.  any  opinion  in  any  booke  old  or  new,  against  this  maxime,  but 
cAp.  1.  Fnct  only  in  Lid.  Rub.  where  it  is  said,  [t]  n  quis  sine  liberisdecesserU, 
m*  lib^R^b *  i^'^  ^^  mater  ejus  in  harcditatem  sucoedat,  xdjrater  et  sorer  si 
mp.  70.    "        pater  at  mater  demt ;  si  nee  has  habeaU  toror  patris  vd  natrisy  it 

dw^ept  fni  prcffjmtpnores  in  parenteldjuerint  hareditarib  succe^ 
4en^  \  0  Uum  virilis  ^exus  extiterit,  et  Juereditas  abinde  sit^fcmint^ 
wm  hareditat.  Bu(  all  our  ancient  authors  and  the  constant 
opinion  ever  since  do  affirme  the  maxiroe. 

By  this  maxime  in  the  conclusion  of  his  case,  onely  lineall  as* 

oenUon  in  the  right  line  is  prohibited,  and  not  in  the  collaterall. 

tttl  Brit  cap.      fu]  QuaUbet  lueredstas  naturaliter  quidem  adhEredeshereditahi" 

ti^.Fletm,nb.O.  \Uer  descendit^  nunquam  quidem  naturaliter  aseendit,    Descendit 

M.  1.  nniAb.      iiaque  jus  quasi  ponderasum,  quod  eadens  deorsum  rectd  Uned  tel 

(3  Co.  40.)         ^^^  antecessorumf  a  latere  tamen  ascendtt  aticus  propter  defedum 

iinqdim  nifmuipr9venientium ;  W  a*  the  lineaU  ascen^  is  prohi- 
biled  by  hny  and  yie^  tbn  jcoll^t^rall  (l).  Ai^d  in  prphibiting  the 

lmea)l 

(1)  In  Baldifis'i  case^  3  Cg*  40^  tl^^  i^ftmom  ^en  for  excluding  lineal 
ascent^  are^  Jir^9  that  ra0iei9  and  ipotfipiif  are  not  of  the  blood  of  their 
diiloren ;  secondl^jf^  thftt  the  exdMsion  is  agreeable  to  the  Jewish  law,  as  pre- 
scribed to  Moses  by  God  himself;  and,  thirdly,  that  it  tends  to  avoid  that 
confusion  and  diversity  of  opinions  in  the  case  of  descents,  of  which  the  al- 
lowanoi  of  lineal  ascension  oy  the  do^  law  i^  said  to  be  the  occasion.  Lord 
Coke  himeelf  controverts  the^rji  of  these  reasons,  by  the  words  of  Littleton 
in  die  Section  bjere  coD9mente4  Vf^^y  '"^^  ^7  th^  ^^^  ^^  administration,  in 
whic^  th^  fkther  or  mot^i^r  is  preferred  as  near^  qf  Uood  to  their  cfaildiony 
ai^d  aliQ  by  ihfi  qs^  pf  a  remainder  to  the  son*«  nearest  of  bloody  )ihdfr  whicji 
description  the  fjuher  U  entitled  fo  take  by  purchase.  But  as  to  the  two 
other  reasons,  lo|r4  Coke  rather  appears  to  aaopt  them.  However,  neither  of 
Aem  seems  satisfactory  The  inference  from  God's  precept  to  Moses  is 
unwarranted,  unless  it  can  be  shown,  that  it  was  promulgated  as  a  law  for 
iyanVind  in  general,  instead  of  being,  like  many  otner  parts  of  the  Mosaical 
1^^,  a  ^ru)^  tQf  t|ie  direction  of  the  Jewish  nation  only.  Besides,  by  the  Jewish 
1^W>  the  father  if^jd  succeed  to  the  son  in  exclusion  of  his  brothers,  unless  one 
fiffiiea^  myirfied  the  widow  of  the  depeased,  and  raised  up  seed  to  him.  See 
B|#f^t.  Law  Tracts,  v.  i<  p.  182. 8vo.  ed.  and  Seld.  de  Succes.  Ebneor.  c.  13« 
tfiera  ^ited.  The  argifinent  from  the  supposed  confusion  and  uncertain^, 
^rhi^  ^gbt  urise,  if  lineal  ascent  fbould  oe  permitted,  is  not  less  liable  to 
pbj^ption ;  because  lineal  ascent  mieht  be  governed  by  tiie  same  rules  as  lineal 
d(uc(snf ;  and  i^rhat  is  the  differencp  between  the  two,  that  should  create  more 
fi^pf^sipffi  and  uncertainty  in  the  one  case  than  in  the  other  >  Our  modem 
frriti^jl^ccount  foi:  pur  law's  diaallowance  of  lineal  ascent  in  a  very  different 
W^y ;  apdaiH^rding  to  them^  it  in  a  great  measure  originated  from  the  nature 
pf  ipcicint  fei^dal  grants,  which,  like  estates  tail,  beins  confined  to  the  first 
fi^^dato^  and  his  descendants,  necessarily  excluded  his  father  and  mother, 
%nd  all  paranipun^  them,  and  sdso  his  collateral  relations.  How  this  rule  in 
p:aP^  Pecanpie  ei^t&ided  so  as  to  exclude  lineal  ascent  universaUyj  without 
confining  it  to  the  cases  to  which  the  feudal  reason  for  the  rule  is  applicable, 
ib)d  yet  at  the  same  time  is  so  consmwd,  as  to  le^  in  pU  collateral  relations^ 

and 


L.  1.  a  1.  Sect.  3.        Of  Fee  simple.  [11.  a, 

lineidl  ascent,  the  cwmmoi^  law  is  assisted  with  the  law  of  the 
19  tables  (a). 

Here  our  author  for  the  confirmation  of  his  opinion  dmwelka 
reason  and  a  proofe  (as  you  haYe  perceived)  nom  oiv9  ef^the 
maximes  of  the  common  kw.  Now  that  I  may  hereil6serre  it 
^ncq  fpr  ^11,  his  proofips  and  arguments,  in  tliese  hit  ^hree  booiss, 
foay  be  g^erally  divided  into  two  parts,  viz*,  ttom  the  oonunon 
law  ana  from  statutes,  of  both  whicb^  and  of  tlie(r  several 
branches,  I  shall  give  die  studious  rinder  some  few  eiiamplesi 
iDd  leave  .the  rest  to  his  diligent  eiservatioB. 

For  the  common  law  his  pfdofes  and  arguments  are  drawn 
from  no  sevend  fountaiqee  er  phuxs. 

[a]  Pint,  from  the  Bi«t&ne8|pnn^[iles,viiles,iatendj[pt|it  and  MSecte.8*  ' 
reason  of  the  comnan  law,  which  indeed  Is  the  rule  of  the  law,  ^  ^*  &*•  M- 
as  here  and  in  otli^  places  our  author  deth  list.  loo^^^ 

[b]  Secondlf,  from  the  bookes,  reeonls,  and  other  authorities  i^!  173!  afii. 
of  law  dted  by  him  ai  attikori$ai€y  M  pronundtOU*  993. 3t9.  sga! 

Jq]  Thirdly,  from  originall  writs  in  the  Registei,  a  mqrimtu  3^-  37^*  3^7^ 
ajttffunmium.  39^4i«-44P« 

Ut]  Fpnrthly,  from  the  fonne  of  good  pleading.  ^;  ^  ^'^' 

[e]  Fifthlv,  from  the  right  entrie  of  judgements.  [fr]  Sect,  so,    ^ 

[y*]  Sixthly,  <}prtfce<imh'^a|>pro£i^€it»tf,  from  tt>proved  where  a  nanUMr 
preoe^ents  and  use.  ^  ^i^!^^ 

miiweu« 


IKj  oeveuuiiy,  a  mm  mi,  warn  noc  use.  iciMu^  lee. 

clusionibusy  artificiall  arguments,  censeqaen^  ana  eonolusiens.      Ms-  6*8»  614* 
Ninthly,  [t]  d  commum  cpimiomejum^^mdmiumy  frem  ^e  com-  (^i?]^"^') 

jDonopinioa  of  the  sages  of  thela^'.  • '  [djSeci,5aw 

Tenthly,[A]ii6iiiMiit)tf»0ii^',temUiatwhichishicon^  [?fs^\i%' 

Eleventhly,  [/]  a  divisione,  from  a  division,  velsb  emm^atione  349.. 

parfimn^  from  the  numeration  of  the  parts.  [/  ]  Sect  68. 

Twelfely,  [m]  ^  majore  ad  mmtu,  from  the  greater  to  the  iscssff,  74-  7&  146- 

or  [n]  from  thelesser  to  the  gteater  [o\  d  nmiU  [  o]  4  fori.        ^  ^^^'  ^^' 
j^-f  M  itf^siMk^  from  that  which  is  imposstDle.  [f}io8. 7sg. 

14.  q]  Afine^  from  the  end*  [A]  Sect  i^a. 

15.  M  M  tUili  ^  mdik,  from  that  which  is  profttable  or  ^^-  ^  8M. 

41S.613.6M.  739.  [iJSect  697.  69. 104.  3S6.  33a.  478.  {k]  Sect  87.  ivlicve 
ma&j  odien  era  fueled  {(]  Sect  1 3.  where  maii^  more  are  qoolid ;  bat  see  chi^tr 
SflPta09«  M  6«ct  430, 4Se- 44i«  (it]Sec(.i8»  [o}3t>»&c.  [|i]4ei.«g#. 
409,  ace.      [tj  189- 440.      MS*^-4p»iJH.     [•]  l^cft  36i>. 

16  [r]  Ex 

and  even  tiie  fitther  fajmself  coilalerall;r>  and  by  the  medium  of  othere,  U  not 
now  very  easy  to  explain,  though  this  has  been  attempted.  §^  Tvrigbt's 
Ten.  1 80,  and  Blackst.  Law  Tracts,  v.  1 .  p.  1 83.  8vo.  ed.  See  also  a  lesSaed 
note  (m  the  subject  in  Littleton  avec  Ohservat.  par  M.  Heuard,  Tim  editien 
of  Littleton  is  in  a  vol.  4to.  and  was  published  at  Rouen  in  1766. — [Note  ^6.] 

(9)  See  Tab,  5. 1.  de  succemone  ab  irUestqto ;  but  neither  in  this,  nor  m  any 
i>llier  part  of  the  12  Tables,  do  I  see  any  thing  to  exclude  lineal  ascent;  ana 
as  I  have  not  met  with  any  book  on  the  Roman  law  in  which  such  an  exclusion 
Is  mentioned,  I  conclude,  that  lord  Coke  is  mistaken  in  his  idea  of  our  laws 
.conforming  to  the  )^w  of  thf  19  Tables.  Th^  mother  was  indeed  excluded ; 
bu^  it  was  not  ijegause  the  law  of  the  12  Tables  did  not  permit  lineal  ascisntf 
but  on  account  of  her  sex,  that  law  preferring  the  agnati,  or  those  rel/ated 
jthrough  fQAjfiy  an^  excluding  the  cogwfti,  or  those  related  through  females- 
See  Inst.  3.    3  Princ— [Note  57.]     * 


11.  a.  11.  b.]        Of  Fee  simple.        L.  1.  C.  1.  Sect.  3. 

[r]  Sect  7a<.  i6.  [r]  Ex  abmrdo  for  that  thereupon  shall  follow  an  ahbur* 

ditie,  quaii  d  surdo  prolatum^  because  it  is  repugnant  to  under- 
standing and  reason. 

[«]  Sect.  114.  17*  M  ^  naturd  et  ordine  natwrie^  from  nature^  or  the  course 

39^199.911.    ofnature» 

107, 108.  1^  18.  [4  Ab  ordine  rdigi&tttSf  from  the  order  of  P  1 1    "1 

[I]  Sect.  909.      ^gi^n,  L   b     J 

[«]  Sect.  440.         19.  [tt]  A  communi  j^ntmrnptione^  from  a  conunon 

presumption. 
[«]  Sect.  481.         SO.  Mv]  A  lecHombiu  juriiprudetditiim,  from  the  readings  of 

learned  men  of  law. 

From  statutes  his  arguments  and  proofes  are  drawne, 
rr]Secti3.&c.       1.  [x]  From  the  reheanall  or  preamble  of  the  statute. 
Sect  731. 699.        2^  Sy  the  bodie  of  the  law  diyersly  interpreted. 
^  1^  i&i        Sometime^by  oitherpartsof  the  samestatute, which  is  bene  dicta 
i2^9.  expotitM^  et  ex  wcenmu  canud, 

(IWd.  67.  b.        [y]  Sometime  by  the  reason  of  the  common  law.    But  ever 
49-  ^)  the  generall  words  are  to  be  intended  of  a  lawfull  act,  [2] 

'^c  ^?  ^^1    ^^  ^       interpretation  must  ever  be  made  of  all  statutes,  that 
^^^791^     ^^  innocent  or  he  in  whom  there  is  no  de&ult  may  not  be 
to5.  (Plowd.    damnified  (1). 
■06.) 

Mi7£;3«  '^/nbtv.**  llieiebedlverslaweswithinthereahne^if England; 

S^'asE.T     As  first,  [a]  Leap  conww?,  the  law  of  the  crowne. 
cap.  1.    Begift      n.  [b]  Lex  et  consueiudo parUamentL    Ista  lex  ed  ab  omnibus 
inter  inrm  regis,  quigrenaa,  d  muUs  ignorata,  ^  paucis  cognita. 
61.  &C.      <  3.  [c]  Lex  naiura^  the  law  of  nature. 

rPo^36o.)  ^  ^  Comtmnis  Lex  Anglia^  the  common  law  of  England; 

spokenofiQ  ^     sometime  called  lex  ierra^  intended  by  our  author  in  this  and 
Piuliaiiient        the  like  places. 

RcUf .  5.  [e]  Statute  law.    Lawes  established  by  authority  of  par- 

(a  Inst  14.        liament. 

M  13  E.  4. 9.        ^'  L/]  C<mmetudines,  Customes  reasonable. 
7  Co.  CfelTin't         7-  pfl  J^f^  MUf  the  law  of  armes,  war,  and  chividrie,  in 
CMC.   PI.  Com.  repMwa  maxmit  conservanda  sunt  jura  bellL 
Sbarington's  3,  m  Ecclesiastical  or  canon  law  in  courts  in  certaine  cases. 

m^andStud  ^'  ^'1  Civil  law  in  certaine  cases  not  onely  in  courtB  ecclesias* 

Dial.  1.  c  9.)*     tical,*  but  in  the  courts  of  the  constable  and  marshall,  and  of  the 
[d]  Thb  law       admiraltie,  in  which  court  of  the  admiraltie  is  observed  la  ley 
j4>peaxvthinoar  OlyroHy  anno  5  of  Richard  the  first,  so  called,  because  it  was 
bpokes  and  judi-  p^lfciighed  in  the  isle  of  Olyron. 
fe&tiol       ^o.  m  Lex  faresta,  foTf^tlnw. 
record  in  Rolh        ^^*  [^  The  law  of  marque  or  reprisal  (a). 

of  Parliancnt.  _. 

r  f  1  Whereof  *  -^^  ^""^  tlemewtairy  introduction  to  the  CioU  and  Canon:  Law,  tee 

youihall  read  in  ^'  Butkr^t  Horn  Jwidiem  Subeecbm,  oct.  1804,  and  1807. 

our  aatiwr,  and 

in  our  bookea.  [f]  Rot.  Pari.  9  R.  9.  no.  3.  13  R.  9.  ca.  9.        (Post  949.) 

m  7  Co.  Caadrie'i  case,  articuL  soper  cartas,  &c.  [t]  37  H.  6.  91.  Fortesc.  ca.  39, 
13  H.  4.  4.  98  H.  8.  ca.  15.  [ftl  Carta  de  Foresta,  &c.  ibe  eires  of  the  Fofetta. 
[q  97  X.  3.  ca.  17.    Wi.  ca.  93.    4  *»•  6-  ca.  7» 

IS.  [ml  Lex 


(1)  As  to  the  construction  of  statutes,  see  lord  ch.  Hatt  Treat,  on  Stat. — 

Ash.  Expos.  Stat,  by  Eq ^Vin.  Ab.  Statutes^  £;  6.— Com.  Dig.  Parliament. 

R.  10. 

(2)  Besides  the  books  more  generally  kmnhi,  see  Lee's  Cajpt.  in  War,  which 
is  a  Treatise  on  this  subject. 


L.  1 .  C,  1 .  Sect.  3.         Of  Fee  simple,  [  1 1 .  b. 

12.  [«t]  Lex  mercaloriaf  merchmt,  &c.  ,    -  [mjiviirrordes 

13-  W  The  lawes  and  customes  of  the  isles  of  Jersey,  Guem-  Just.  c.i.  Bract, 
sejr,  and  Man.  334. 444.  Fletm 

14.  [0]  The  law  and  Drivilege  of  the  Stannaries.  *****  ^-  *^-  5». 

15,  [f  J  The  lawes  of  the  east,  west,  and  middle  Marches,  f  w^Jf',, 
which  are  now  abrogated.  38E3.7.' 

But  hereof  this  little  taste  for  our  student,  that  he  may  be  ca-  27  e!  3!  cap.  8. 
pableof  that  which  he  shall  reade  concerning  these  and  oUiers  Fortescue,  3«. 
in  records,  and  in  our  books,  and  orderly  <S)serve  them,  shall  ^*  S'®'  "^' 

6  H.  4.  nn.  43.  10  H.  7. 16.  47  E.  3.  sa.  30  E.  1 .  Account,  137.  Carta  Mercatoria. 
31  E.  1.  Rot  Patent.    (4  Inst,  237.)  £n]  Mich.  41  E.  3.  coram  reg?  inXhesaur. 

la  E.  3. 5.  b.  12  H.  8.  fol.  6.  Rot,  Pat.  an.  30  E.  1.  7  Co.  Calvin's  case,  fol.  fli. 
Regist.  fol.  aa.  [p]  50  E.  3.  Rot.  Pari,  50  E.  3.  Rot.  Patent,  &c.  [rf  31  H.  6. 
ca.3.    4  Ja.  c.  1. 

■ 

**  And  his  uncle  enter  into  the  land:'    For  if  the  uncle  in  thiV 
case  doth  not  enter  into  the  land,  then  cannot  the  father  inherite 
the  land:  for  there  is  another  maxime  in  law  herein  implied,  [y]  [q\  11  H.  4. 11. 
that  a  man,  that  daimeth  as  heire  in  fee  simple  to  anie  man  by  de*  1  o  ^^*  ^7- 
scent,  must  make  himself  heire  to  him  that  wais  last  seised  of  the  3^  ^'  P;  ^^' 
actuall  freehold  and  inheritance(3).  And  if  the  unde  m  this  case  i,2Ded^77  '" 
doth  not  enter,  then  had  he  but  afreehold  in  law,  and  no  actuall  45  e.  3. 13! 
ireehokl,  but  the  last  that  was  seised  of  the  aotuall  freehold  was  40  Ass.  p.  6. 
the  Sonne  to  whom  the  fiither  cannot  make  himselfe  heire ;  and 
therefore  Littleton  aaithyondhis  wwle  enter  into  the  land  fas  bylaw 
he  ought  J  to  make  the  father  to  inherite,  as  heire  to  the  uncle.^ 
[r]  Note,  that  true  it  is  that  the  uncle  in  this  case  is  heire,  but'  M  11  Ass.  p.  6. 
not  absolutely  heire;  for  if  after  the  descent  to  him  (be  &ther  Doct. and  Stud, 
hath  issue  a  sonne  or  daughter,  that  issue  shall  enter  upon  the  ]*•  JL' 
uncle  (4).     Is]  And  so  it  is  if  a  man  hath  issue  a  sonne  and  a  f  Ji  ,q h.^*  si 
.daughter,  the  sonne  purchaseth  land  in  fee  and  dyeth  without 
issue,  the  daughter  shall  inherite  the  land ;  but  if  the  father  hath 
afterward^  issue  a  soane,  this  sonne  shall  enter  into  the  land  as 
heire  to  his  brother,  and  if  he  hath  issue  a  daughter  and  no  sonne, 
.she  shall  be  coparcener  with  her  sister. 

'*As 


(3)  Grandfather,  father,  and  son ;  grandfather  dies;  father  is  bound  in  an 
Migatton  or  VMrranty,  and  dies  before  entry.  Held,  that  the  son  is  not  liable, 
twause  he  shall  make  himsdfheir  to  the  grandfather.  24  E.  3.  Hal.  MSS.— 
[Note  58.] 

(4)  Here  lord  Coke  is  silent  as  to  the  right  to  the  intermediate  profito  from 
^* ti  k*  o^^e  father.  In  the  case  of  Basset  undBasset,  lord  ch.  Hardwicke 
field,  that  a  posthumous  son,  claiming  under  a  remainder  in  a  settlement,  was, 
by  construction  of  the  10  and  11  W.  3.  c.  16,  which  preserves  remainders  for 
posthumous  children,  where  no  estate  is  limited  to  trustees,  for  that  purpose, 
^titled  to  the  mean  profits.  See  3  Atk.  303.  But  in  the  same  case,  lord 
Hardwicke  seems  to  have  taken  it  for  granted,  that  oil  ^descent  the  mean  profito 

k  i§  ^  *^®  "°^*® '  ^^'  ^®  directed,  that  the  profits  of  the  estate  descended 
ahould  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the  posthumous 
aon.  See  post.  55.  b,  where  lord  Coke  puto  the  case  of  a  daughter's  being 
entitled  against  a  posthumous  brother  to  com  sowed  before  his  birth ;  whicA 
^seems  to  Aew,  that  lord  Coke  did  not  consider  the  posthumous  chfld  as  en- 
tiUed  to  any  mean  profits  on  a  descent  See  also  Wils.  Rep.  vol.  a.  p.  526, 
where  lord  ch.  j.  De  Grey,  in  delivering  the  opinion  of  the  court  of  C.  P.  on 
a  question  whether  a  posthumous  son  was  actuaUy  seised,  denies  that  the  posthu* 
mous  son  in  the  case  of  a  descent,  can  be  entitled  to  any  profito  received 

before  his  birth,  and  cites  9  H.  6.  25.  as  an  authority  in  point [Note  59.]   . 

Vol.  I.  E 


11.  b.  12.  a.]       Of  Fee  simple.        L.  1.  C.  1.  Sect.  3. 

^  As  by  law  he  oughi"     These  words  as  a  key  doe  open  the 

secrets  of  the  knr ;  for  hereupon  is  concluded,  that  where  the 

uncle  cannot  get  an  actuall  possession  by  entrie  or  otherwise, 

there  the  fiuher  in  this  case  cannot  inherit.    And  therefore  if  an 

advowBon  be  granted  to  the  sonne  and  his  faeires,  and  the  sonne 

die  without  issue,  and  this  descend  to  the  undo,  and  he  die 

before  he  doth  or  can  present  to  the  church,  the  fiither  shall 

not  inherit,  because  he  should  make  himselfe  heire  to  the  sonne, 

which  he  cannot  doe.    And  so  of  a  rent  and  the  like.    But  if 

the  unde  had  presented  to  the  church,  or  had  seisin  of  the  rent^ 

there  the  father  should  have  inherited.  For  LUtUton  putteth  his 

case  of  an  entry  into  land  but  for  an  example.    If  the  sonne 

make  a  lease  for  life,  and  die  without  issue,  and  the  reversion 

descend  to  the  unde,  and  he  die,  the  reversiim  shall  not  descend 

to  the  father,  because  in  that  case  he  must  make  himself  heire  to 

'the  sonne.    A.  infeoffes  the  scm  with  warrantie  to  him  and  his 

heires,  the  sonne  dies,  the  unde  enters  into  the  land  and  dies,  the 

father  if  he  be  impleaded  shall  not  take  the  advantage 

of  this  13*  warrantie,  for  then  he  must  vouch  i4.  as  j    13.  "1 

heire  to  his  sonne,  whidi  he  cannot  doe  (i) ;  for  albeit  L    a.  J 

the  warrantie  descended  to  the  uncle,  yet  the  unde 

leaveth  it  as  he  found  it,  and  then  the  fiither  by  UUletatis  (oii^hi) 

Vid.  Sect.  603.    cannot  take  advantage  of  it    For  UttUtoth  o^ct.  603,  saith  that 

71B.  warranties  shall  descend  to  him  that  is  heire  by  the  common  law; 

(Post.  399.)       and  Sect.  7 18,  he  saith  that  everiewarrantiewhidi  descends,  doth 

descend  to  him  that  is  hdre  to  him  which  made  the  warrantie  by 

the  common  law ;  which  proveth  that  the  fiither  shall  not  be  bound 

by  the  warrantie  made  by  the  sonne,  for  that  the  fiuher  cannot  be 

Vid.  Sect.  735,    heire  to  the  sonne,  that  made  the  warrantie.    And  a  warrantie 

730>  737-  shall  not  eoe  with  tenements,  whereonto  it  is  annexed,  to  any 

especiall  heire,  but  alwaies  to  the  heire  at  the  common  law  ( 2). 
And  therefore  if  the  unde  be  seised  of  certaine  lands,  and  is  dis- 
seised, the  Sonne  rdease  to  the  disseisor,  with  warrantie,  and  die 
without  issue,  this  shall  bind  the  unde ;  but  if  the  unde  die  with- 
out  issue,  the  father  may  enter,  for  the  warrantie  cannot  descend 
35  H.  6. 33.        upon  him.  So  if  the  sonne  concludeth  himselfe  by  pleading  con- 
John  Crook's      ceming  the  tenure  and  services  of  certaine  lands,  wis  shall  bind 
^Co.  79.)         ^^  uncle ;  but  if  the  uncle  die  without  issue,  this  shall  not  bind 

the  father,  because  he  cannot  be  heire  to  the  sonne,  and  conse- 
quently not  to  the  estoppell  in  that  case ;  but  if  it  be  such  an 
estoppell  as  runneth  with  the  land,  then  it  is  otherwise  (3). 

(1)  Quasre  of  this  case  of  warranty ;  fwthough  ikelien  of  warranty  descends 
from  him  who  makes  the  warranty y  io  the  heir  at  common  lawy  and  it  cannot 
descend  io  the  special  heir,  because  it  is  a  thing  in  grossy  yet  the  ben^  of  a 
warranty y  being  once  annexed  to  land,  shail  go  in  dicers  cases  as  incident  to  the 
land  to  the  medal  heir  or  assignee.  Thus  a  gift  of  borough-english,  with  a 
foarrantvy  shall  go  to  the  youngest  son  with  the  land.  Hal.  MSS.--See  ace. 
3  Ro.  Abr.  743,  where  it  is  said,  that  the  fiither  may  vouch  on  such  a  warranty 
to  the  uncle.  In  Gilb.  Ten«  18,  there  is  a  reference  to  lord  ch.  j.  Kale's  note 
on  this  part  of  lord  Coke,  from  which  it  appears  that  lord  ch.  bar.  Gilbert  had 
seen  lord  Hale's  MS.  notes.— [Note  60.] 

(9)  See  ace.  both  as  to  estoppds  and  warranties,  Hob.  31.  8  Co.  54.  But 
observe  what  ig  said  by  Lord  Hale  in  the  preceding  note. 

(3)  The  son  makes  lease  Jbr  life,  and  dies;  ^  uncle  releases  to  the  lessee  for 
We  in  tail  on  conditiony  and  dies.  Qusere,  who  shall  enter  for  the  condition 
hrokeuy  as  the  reversion  in^e  doth  not  descend  to  the  father?  Hal.  MSS.— 
[Note6i.]  '^ 


L.  1.  C- 1.  Sect.  4.        Of  Fee  simple.  [13.  a. 


Sect.  4. 


A  ND  in  case  tohere  the  wnnt  purchaseth  land  in  fee  simple^  and  dies 
•^^  vnthout  issue,  they  of  his  blood  on  the  father's  side  shall  inherite  as 
heiresio  him,  before  anu  of  the  blood  on  the  mother's  side:  but  if  lie  hath 
no  hebre  on  the  part  of  nis father,  then  the  land  shall  descend  to  the  heires 
an  the  part  of  the  mother  (^).  But  if  a  man  marrieth  an  inheritrix  (Mes 
si  home  prent  (5)  enheretrix)  o^Zofufe  in  fee  simple,  who  have  issue  a  sonne, 
and  die,  and  the  sonne  enter  into  the  tenements,  as  sonne  and  hare  to  his 
motier,  and  after  dies  without  issue,  the  heires  of  the  part  of  the  mother 
ought  to  inherit,  and  not  the  heires  of  the. part  of  the  father.  And  if  he 
hath  no  heire  on  the  part  of  the  mother,  then  the  lord,  of  whom  the  land  is 
holden,  shall  have  the  lanaby  escheate,  {i)f  Inthe  same  manner  it  is,  tf 
lands  descend  to  the  sonne  of  the  part  of  the  father,  and  he  entreth,  and 
irfterwards  dies  without  issue,  thss  land  ihaU  descend  to  the  heires  on  the 
part  of  the  father,  and  not  to  the  heires  on  the  part  of  the  mother.  And  if 
there  be  no  heire  of  the  part  of  the  father,  the  lord  of  whom  the  land  is 
Mlden  shall  have  the  land  by  escheate.  And  so  see  the  diversity,  where  the 
gonne  purchaseth  lands  or  tenements  in  fee  simple,  and  where  he  cometh  to 
them  oy  descent  on  the  part  of  his  mother,  or  on  the  part  of  his  father. 

•II Y  thb  it  appeareth,  that  our  author  divideth  heires  into  heires  VId.  Sect.  354, 


mother, 
none  shall 

first  purchaser,  for  *r^/^^^tio,,/S^/i^tttftem.  As  for  example,  Cleie'icaiM47. 
Bobert  Coke  taketh  the  daughter  01  Knishtl^  to  wife,  and  pur*-  [•]  pieta,  lib.  6. 
chaseth  lands  to  him  and  to  hu  heires,  ano^byAii^A^^  hath  issue  ca.i,s,&c. 
Edward,  none  of  the  blood  of  the  KnightUys,  tlMudb  they  be  of  ?r"?**'ij*^*' 
the  blood  ^Edwardy  shall  inherite,  albeit  he  had  no  kindred  but  ^'  |^'  ^\^^ 
them^becausetheywerenot  of  the  blood  of  the  first  purchaser,  cal'119.  ' 

viz.  €£ Bobert  Ck>Jas(jfy  94  E.  a^  50. 

39  E. 3. 39, 30. 38.  49£-  3*  IS*  49  Ass.  p.4.  la  £.  4. 14.  Pl.C001.446. &  450. 
7  £.  6.  Dyer,  6.  S4  £.  3.  94J  37  Ass.  4.  40  £.  3. 9.  4a  £.  3.  10.  45  £.  3. 
Beleases,a8.    7  H.  5.  3,4.    8  Ass.  6.    35  Ass.  9.   5.  £.4. 7.    3H.6*  aiH.7.33. 

40  Ass.  6u    RatcDff's  case,  3  Co.  4s.    (Post,  sao,  b.) 

[«]  "  They 

(4)  And  this  toas  the  opinion  of  all  thejusticeSf  M.  la  JB.  4.  But  it  wis 
there  held,  if  land  descend  to  a  man  o(i  the  part  qf  his  father^  tnAo  dies  wthonit 
issue,  that  Ms  next  heir^  on  the  part  of  his  father^  shaU  inherit  to  him,  thai  is  to 
wit,  the  next  toho  is  qfthe  Uooaofthefather  on  thejMfi  if  his  grandfather:  and 

for  dtfaidtofsuch  heir,  those  mho  are  of  the  blood  ofthe^her  on  the  part  of  the 
mother  ^f  the  father,  vizifhe  grandmother,  shall  inherit.  And  jf there  is  no  such 
heir  on  the  part  tf  the  father,  then  the  lord  shall  have  theland  oy  escheat.  Red. 
But  this  passage  is  not  in  any  edition  prior  to  Redman's,  and  seems  an  addi- 
tion to  Littleton  by  another  hand,  and  to  be  an  opinion  extracted  from 
la  £.  4. 14.  pi.  IS,  which  is  indeed  cited  in  the  margin  of  Redman. 

(5)  feme,  L.  8f  M.—Roh^P^Red. 

(1)  t  All  between  In  the  same,  and  so  see,  omitted  in  Red. 

(6)  A/id  therrfore  if  the  heir  of  the  pari  of  the  father  be  attainiedy  the  land 
shall  escheat.    49  Ass.  p,  4.    Hsd.  MSS. 

E  2 
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[6]  Bnuston  obi       f  i}  «  They  of  his  Uood  on  the  father"*  side.**   Here  it  is  to  be 
tiipn.  FlrUttbl  understood,  mat  the  fiither  hath  two  immediate  bloods  in  him, 

r*l?8  i?r°'  ^«-  *^®  **^®^  ^^^^  ^^^^*  ^^  *®  *>'«><^  ^^^  ™^?  (7)-  Both 

PI.  Com.  444-  ^^^  bloods  are  of  the  part  of  the  father,  [c]  And  this  made  an- 

Clere'i  case  cient  authors  say,  that  if  a  man  be  seised  of  lands  in  the  right  of 

Tr.  19  £.  1 .  in  hig  ^e,  and  is  attainted  of  felony,  and  after  hath  issue,  this  issue 

Un^ln^l^^  should  not  inherit  his  mother,  for  that  he  could  derive  no  blood 

8eer«Gase.  inheritahle  from  the  father.    And  both  these  bloods  of         ^ 

[c]  Britton,  the  part  of  the  father  must  be  opent  t^  before  the  heire  jl  2 . 1 

foi.  15.    Fleta,  of  the  blood  of  the  part  of  the  mother  shall  inherit,  L  b.  J 

TM '  c  ^  *^*  wherein  ever  the  line  of  the  male  of  the  part  of  the  father, 

446  &T  *^'  (*^*^  **)  ^^  posteritie  of  such  male,  be  tney  male  or  female,  (who 

Clere*s  case.  ^^^^  ^^  descents,  are  preferred  j  must  fiule  before  the  line  of  the 

(1  Sid.  900.)  mother  shall  inherit,    [d]  Ana  die  reason  of  all  this  is,  for  that 

(^low<^- 444-)  the  blood  of  the  part  of  the  father  is  more  worthie,  and  more 

Garr  ^100  ^  nee^^  in  judgement  of  law,  than  the  blood  of  the  part  of  the 

mother. 

BrittoD,  u  Before  any,  of  the  Stood  on  the  mother^t  tide:*  And  it  is  to  be 

Fleta!  lib  6  ^      observed,  that  the  mother  hath  also  two  immediate  bloods  in  her, 

.cap.  a.  (^>z.)  her  father's  blood  and  her  mother's  blood.  Now  to  illustrate 

^  all  this  by  example,  RobertFairefieldf  sonne  ofJohnFairHield  and 
Jane  Sandie,  takes  to  wife  Ann  noues^  daughter  otJohnUoyes  and 
Jane  Bewpree^  and  hath  issue  WmUamFavrefieldy  who  purchaseth 
lands  in  fee.  Here  WUUamFairefiddhBSih  foure  immediate  bloods 
in  him,  two  of  the  part  jof  his  father,  viz.  the  blood  of  the  Faire-' 
fdds^  and  the  blood  of  the  Sandi/es,  and  two  of  the  part  of  his 
another,  -viz.  the  blood  of  the  Boyus^  and  the  blood  of  the  ficto- 
oreeSf  and  so  in  both  cases  upward  in  infinitum.  Now  admit  that 

(7)  But  sometimes  a  man  can  only  have  immediate  inheritable  blood  from 
one  parent,  as  where  his  father  or  mother  is  an  alien,  or  person  attainted ;  and 
this  It  seeins  suffices  to  enable  children  to  inherit  from  the  parent,  whoconfers 
the  inheritable  blood,  and  also  to  inherit  to  each  other.  See  ace.  ante  8.  a. 
n.  2,  andthefoUowing  note  by  lord  Hale  on  lord  Coke's  next  passage,  wher^ 
he  mentions,  that  according  to  aadent  authors  the  issue  of  an  attainted  father 
cannot  inherit  to  the  mother.  Thi»  seems  not  to  be  lato.  A  female  herehii 
takes  an  alien  to  husband^  and  they  have  issue:  the  issue  shaU  inherit  to  the 
another.  Post.  Sect.  1 14.  andfd.  33.  a.  for  dofmer  of  tvlfe  being  alien  or  at^ 
tainted.  Hal.  MSS.  To  the  same  purpose  is  what  follows,  beu)ff.<a  note  on 
fol.  8.  a.  ante,  where  lord  Coke  asserts  Uiat  the  children  of  an  alien  cannot 
inherit  to  each  other,  though  he  allows  that  the  children  of  one  attainted,^  if 
bom  before  the  attainder,  may.  Quaere  (fthis ;  for  it  seems  the  blood  of  the 
mother  stakes  to  make  them  inheritahle  one  to  the  other,  and  this  foas  the  prin^ 
4dpal  reason  in  Hobby's  case.  Hal.  MSS.  Also  lord  Hale,  in  another  note  kk 
fol.  8.  a.  ante,  abridges  the  case  o£  Bacon  and  Bacon  from  Cro.  Cha.  and  cites 
Stephe7u*B  case  in  the  dutchy  as  another  case  of  the  same  kind,  and  then  there 
is  the. note  following.  Yet  note  that  he  cannot  be  heir  to  his  mother^  because 
^he  is  an  alien.  Husband  denizen  takes  voife  an  alien^  or  wfe  takes  husband  an 
Mien,  andihey  have  issue.  It  seems  the  usue  shall  inherit  to  the  father  in  the 
Jirst  case,  to  the  mother  in  the  second.  Ergo  videtnr,  that  if  aUen  hath  issue 
Jfv  dfnizen  tmo  sons,  one  son  shall  inherit  to  the  other,  because  the  mother  is  a 
demzen ;  and  so  in  the  case  Of  a  person  attainted,  having  issue ^er  attainder ; 
and  this  xoas  one  of  the  reasons  of  Hobby  s  case.  Hal.  MSS.  fhis  doctrine  is 
^eeable  to  lord  Hale's  argument  when  he  gave  judgment  in  CoUingwod  and 
Pace,  cited  ante,  fo.  8.  a.  n.  a.  and  also  confirms  the  observation  hazarded  in 
n.  5.  fol.  8.  a— [Note  62.] 


L.  1.  C,  1.  SccL4.        Of  Fee  Simple.  [12.  b. 

WUliam  FairefiM  die  without  issue,  first  the  blood  of  the  part  of 
his  fiither,  vis.  of  the  Fairdtelds^  and  for  want  thereof  the  blood 
of  the  Sandyes  (for  both  these  are  of  the  part  of  Uie  fadier)  if 
both  these  mile,  then  the  heires  of  the  part  of  the  mother  of 
WUliam  Fairefield  shall  inherit,  viz.  first  tne  blood  of  the  Boysesy 
and.for  default  thereof  the  blood  (^  the  Betnprees. 

It  is  necessaiT  to  be  knowne  in  what  cases  the  heire  of  the  part 
of  the  mother  mall  ioherite,  and  where  not.    If  a  man  be  seised 
bf  lands  as  heire  of  the  part  of  his  mother,  and  maketh  a  feoff- 
ment in  fee,  and  taketh  badce  an  estate  to  him  and  to  his  heires, 
diis  is  a  new  purchase,  and  if  hedyeth  without  issue,  the  heires 
of  the  part  of  the  father  shall  first  inherite  (2).    If  a  man  so  9H.  7.  94. 
seised  maketh  a  feofiment  in  fee  upon  condition,  and  dye,  the  (Plowd.  57. 
heire  of  the  part  of  the  fiither,  which  is  the  heire  at  the  common  Po8*v"02.) 
law,  shall  enter  for  the  condition  broken,  but  the  heire  of  the 
part  of  the  mother  shall  enter  upon  him,  and  enjoy  the  land, 
[m]  A  man  so  seised  maketh  a  feofiment  in  fee  reserving  a  rent  [m]  7  H.  6. 4. 
to  him  and  to  his  heires,  this  rent  shall  goe  to  the  heires  of  the  ^  ^-  ^<^- 
part  of  the  father;  but  [n]  if  he  had  made  a  gift  in  taile,  or  a  ^^^elleyscaw. 
lease  for  life  reserving  a  rent,  the  heire  of  die  part  of  the  mother  Avowry  ao?" 
Khali  have  the  reversion,  and  the  rent  also  as  incident  thereunto  (Hob.  31.) 
bhall  passe  with  it ;  but  the  heire  of  the  part  of  the  mother  shall 
not  take  the  advantage  of  a  condition  annexed  to  the  same, 
because  it  is  not  incident  to  the  reversion,  nor  can  passe  there- 
with,   [o]  If  a  man  had  been  seised  of  a  manner  as  heire  on  the  '[o]  5  E.  3, 
part  of  his  mother,   and  before  the  statute  of  Quia  empiores  Avowry,  S07. 

ierraruntf  had  made  a  feofiment  in  fee  of  parcell  to  hold  of  hinr  ^^S^'  ^\  ^ 

hj  3  Co- 3a.  b.) 

(2)  But  here  lord  Coke  must  be  understood  to  speak  of  two  distinct  con- 
veyances in  fee ;  the  £rst  passing  the  use  as  well  as  the  possession  to  the 
feoffee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  land; 
and  the  second  regrantine  the  estate  to  him.  For  if  in  the  first  feofiment,  the 
use  had  been  expressly  limited  to  the  feoffor  and  his  heirs,  or  if  there  was  no 
declaration  of  uses,  and  the  feofiment  was  not  on  such  a  consideration  as  to 
raise  an  use  in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor, 
in  either  case  he  is  in  of  his  ancient  use,  and  not  by  purchase.  Adj.  ace. 
3.  Lev.  406,  and  3  Salk.  59 ;  and  see  ace.  post.  13.  a.  and  22.  b.  What  shall  be 
a  purchase,  and  break  the  descent,  so  as  to  entitle  the  paternal  heir  to  a  pre- 
ference ovei'  the  maternal  heir,  particularly  in  the  case  of  a  devise  to  the 
heir,  the  student  may  inform  himselfby  the  authorities  cited  in  Vin.  Abr.  Heir,- 
W.  1, 9,  to  which  add  Battey  and  Trevillian,  Mo.  378.  Hlnde  and  Lyon,  3Leon. 
64*  70,  and  Dy.  124.  Hainsworth  and  Pretty,  Cro.  £liz.  833.  919.  Brown 
and  Taylor,  Cro.  Cha.  38.  Clark  and  Smith,  1  Salk.  341,  and  1  Lutw.  793. 
Smith  and  Trig,  8  Mod.  33,  and  1  Stra.  487.  Ratcliffe's  case,  1  Stra.  267. 
Martin  and  Strachan,  1  Wils.  part.  1.  p.  6G,  and  Hurst  and  the  earl  of  Win- 
Chelsea,  Bur.  jpt.  4.  v.  2.  p.  879.  Jn  this  last  case,  a  feme  covert  by  force  of 
a  power  appomted  by  mil  to  her  heir  in  fee,  but  charged  the  land  with  debts 
and  legacies ;  and  it  was  adjudged  in  B.  R.  that  the  heir  took  by  descent^ 
and  ihat  the  aj^intmenthad  no  other  operation  than  making  the  estate  subject 
to  the  debts  and  legacies.  One  leading  principle,  which  this  and  the  other 
audiorities  seem  clearly  to  establish,  is,  tnat  wnenever  a  devise  gives  to  the 
heir  the  same  estate  in  quality  as  he  would,  have  bv  descent,  h^  shall  take  by 
the  latter,  which  is  the  title  inost  favoured  by  the  law ;  and  that  merely 
charj^ng  the  estate  with  debts  or  l^acies  will  not  break  the  descent.  This  is 
only  one  of  the  many  useful  propositions,,  which  might  be  extracted  on  the 
subj.ect  as  the  result  of  the  long  list  of  cases  before  cited,  if  this  was  the  proper 
place  for  a  discussion  so  nice  and  difficult.— [Note  63.] 
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12.  b.  13.  a.]        Of  Fee  amiple.        Ia  1 .  C.  I.  Sect.4. 

bjf  teot  and  wrvioe,  albeit  tfaey  faeaeirfy  cnoted,  jet  finr  ^bat 

mej  aie  murcdl  i^  the  mannor,  thej  sliaU  widi  die  rest  of  the 

mamior  fleteead  to  the  heire  of  the  part  of  the  mother,  ana 

imtkatroMMemdeumtmiTemiaUfM^pfrsenmitraMsamL    If  a 

man  hath  a  rent  eecke  of  the  part  of  hig  motherland      • 

the  tenant  ofdie  famd  tcr  gianleth  adktveKeto  him  r  13.  H 

andtohisheiree^ttidthecTanteedieth*  thedistreme  I     n^J 

riiaUgo  with  the  rent  to  &e  heire  of  the  part  of  the 

mother,  as  incident  or  ^ppoitenant  to  the  rent,  finr  noar  is  the 

rent  secke  become  a  rent  charge  (i). 

[p]5E4.4.         [p]  A  man  aoseiaed  as  heire  on  the  part  of  his  mother  mahedi 

a£Si^^'         ^  feoffinent  infee  to  the  use  of  him  and  his  heiies,  the  use  being 

^^Vdvct.  ^  ^^^>%  ^  ^i^^  81^  confidence  shall  ensue  the  nature  of  the 

Bwkenbam'i      land  (s),  and  shall  descend  to  the  heire  on  the  part  of  the  mother. 

case.  [j]  A  man  hath  a  seigniory  as  heire  of  the  part  of  his  mother, 

3t  H.  8.  Gwd.  and  the  tenancy  doth  escheat,  it  diall  go  to  the  heire  of  the 

f'l^T^        rart  of  the  mother.    If  the  heire  of  die  part  of  the  mother  of 

/o  R/>'  Ahr'  ffln   uud  wheTcunto  a  warranty  is  annested  is  impleaded  and  vouche, 

^^^u."^-  and  judgmentis  givena^him,  «Hil5rUmto  i«»Ter  b 

371-  b.  ndue,  and  he  dieth  before  execution  [r],  the  heire  of  the  part 

if^'  '^^'  ^  ^^  mother  shall  sue  execution  to  hanre  in  value  agamst  the 

s  ^  ^  )         vouchee,  for  die  effect  ou^ht  to  pursue  die  cause,  and  the 

[f]  i6  E.  3.        recompence  shall  ensue  the  losse. 

Ase,  46.  If  a  man  givedi  lands  to  a  man,  to  have  and  to  hold  to  him 

[rj  PL  Com.       sod  his  heires  on  the  part  of  his  mother,  yet  the  heires  of  the 


^  *°f^^^. .    part  of  the  father  shall  inherit,  for  no  man  can  institute  a  new 
iTtfirSj^  1^  <rf  i«*eritMice  iHrt  alkmed  by  a*  l«r,  «Ml  d^ 
of  Wamuitiei.     the  part  of  his  mother)  are  voide,  as  in  the  case  that  Lttdeion 

putteth  in  this  Chiqyter.    If  a  man  giveth  lands  to  a  man  to  him 
(FM;a7.a.)      and  his  heires  males,  the  law  rejecteth  this  word  males,  because 

diere  is  no  such  kmd  of  inheritance,  whereof  you  shall  read 
more  in  his  proper  place* 

A  man  hiuth  issue  a  sonne,  and  dieth,  and  the  wife  dieth  also, 
lands  are  letten  for  life,  the  remainder  to  the  heires  of  the  wife^ 
the  Sonne  dieth  without  issue,  the  heires  of  the  part  of  the  &ther 
shall  inherite,  and  not  the  heires  ai  the  part  of  the  mother, 
because  it  vested  in  the  sonne  as  a  purchaser.  And  the  rule  of 
Littleian  holdeth  as  well  in  odier  Kind  of  inheritances,  as  in 
M  38  £-  3- 13.    ]|m^  god  tenements,    [s]  And  dierefore  if  there  be  lord,  feme 

ffiesne^ 

(1)  Ace.  8  Co.  54.  a* 

(3)  The  better  reason  seems  to  be,  that  the  use  being  die  same  as  it  was 
before  the  feofBment,  it  is  the  old  use  which  continues.  As  to  an  use's  ensuing 
the  nature  of  the  luid,  see  1  Co.  127.  3  Co.  58,  and  Bac.  Read,  on  Stat  Uses, 
Svo.  ed.  308,  in  which  latter  book  the  author  controverts  die  generaUty  of 
the  doctrine,  which  certainly  ought  to  be  understood  with  manr  restrictions, 
and  consid^s  at  large  the  difPerences  between  uses  and  the  land  itself,  or 
rather,  as  he  expresses  himself,  between  uses  and  cases  of  posse8si<Hi.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses  is  a  very  profound  treatise  on  die 
subject  so  &r  as  It  goes,  and  shews  that  he  had  the  clearest  concepdoh  of  one  of 
the  most  abstruse  parts  of  our  law.  What  might  we  not  have  expooted  from 
the  hands  of  such  a  master,  if  his  vast  mind  had  not  so-embraced  within  its 
compass  the  whole  field  of  science,  as  very  much  to  detach  him  from  p)ro- 
fessional  studies  ?  It  may  be  proper  to  observe,  that  all  the  editions  of  lord 
Bacon's  Reading  on  Uses  are  printed  with  such  extreme  incorrectness;  that 
many  passages  are  rendered  almost  unintelligible,  even  to  the  most  attentive 
reader.    A  work  so  excellent  deserves  a  better  editioiu^Note  64.] 


L- 1.  C.  1.  Sect.  4.        Of  Fee  simple.  [13.  a. 

money  and  tenant,  and  the  mesne  bind  herselfe  and  her  heires' 
by  her  deed  to  the  acquitta])  of  the  tenant^  the  mesne  takes  hus- 
band, the  tenant  b^  his  deed  granted  to  the  husband  and  his 
heires,  that  he  or  his  heires  shall  not  be  bound  to  acquittal],  the 
husbaiid  and  wife  have  issue,  and  die,  this  issue,  being  bound  as 
heire  to  his  mother,  shall  not  take  benefit  of  the  said  grant  of 
discharge,  for  that  extends  to  the  heires  of  the  part  of  the 
father,  and  not  to  the  heires  of  the  part  of  the  mother,  and 
therefore  the  heire  of  the  part  of  the  mother  was  bound  to  the 
acquittal]  (3).  And  thus  much  for  the  better  understanding  of 
LiUlekm'B  cases  concerning  the  heire  of  the  pail  o£  the  mother 
shall  suffice  (4). 

*^  Bui  if  a  man  marrietk  an  inheretriXf  S^c''    Here  there  is 
another  mazime,  [t]  that  whensoever  lands  do  descend  from  the  [t]  39  E.  3.  sg. 
part  of  the  mother,  the  heires  of  the  part  of  the  father  shall  never  49  £•  3- 12. 
inherit.    And  likewise  when  lands  descend  from  the  part  of  the 
father,  the  heires  of  the  part  of  the  mother  shall  never  inherit  (5). . 
Et  sic  paiema  patemisy  et  ^  converso^  maiema  matemu*    For 
more  manifestation  hereof,  and  of  that  which  hereafter  shall  be 
said  touching  descents,  see  a  Table  in  the  end  of  this  Chapter. 

^*  Shall  have  the  land  hy  escheateJ^    [u]  Escheale  (6),  eschaeta,  H  Vide  Sect. 

is  a  word  of  art,  and  derived  from  the  French  word  escheat  (id^st)  *3°'    C**"^"- 

caderCy  exdderc  or  acddercj  and  sienifyeth  properly  when  by  ^ract.  Hb.  3. 

accident  the  lands  fall  to  the  lord  of  whom  they  are  holden,  in  foi.  i  is.  Fleta, 

which  case  we  say  the  fee  is  escheated.  And  therefore,  of  some,  Hb.  5.  cap.  5.  & 

escheats  are  called  excadentia  or  teme  excadentiales  [tu].  Dominus  |^^:  3*  cap-  ^^' 

verb  capitalis  loco  haredis  habetur*  guoties  per  defectum  vd  delictum  ..S"™  *??«^^' 

extin^uT  tanguU  sui  tenentU.    loco  ^red  et  haberi  poterit  l^^tTl  l^'. 

cut  per  modum  donationisJU  reoersio  aifusgue  tenementi.    And  Tr.  19  E.  1.  in 

Odoun  (who  wrote  in  the  raigne  of  Henry  the  second)  treating  Banco  Rot.  35. 

of  tenures  of  the  king,  saith,  porro  eschaetce  ijulf^  dicuntur^  quae  ^V°!*'™ 

decedeniibus  hikipfderegetenent,^c.  dUmnSn  existit  ratlone  ^.N^f^.b.) 

sanguinis  hares^  adfiscum  relabunturl    [x]  So  as  an  escheat  dotk  [«;]  Fieta,  Kb.  6. 

happen  two  manner  of  wayes,  out  per  defectum  sanguinis^  i.  e.  f(Mr  cap.  1.  Ockam/ 

dd^t  of  heire,  autperddictumteneniisyle,  forftiionie,  and  that  c^-qpod  imh 

is  by  judgment  three  manner  of  waies,  aut  quia  •  suspenstu  pitr  r^i^pi^om^ 

eoOumf  aut  quia  abiuravit  regnum^  aut  quia  utlegatus  est.    And  bame  Hale's 
therefore,  th^  which  are  hanged  by  martiall  law  injurore  belli  case.    > 

forfeit  no  lancGs :  and  so  in  like  cases  escheats  by  the  civilians  are  i^^^'  93*  b) 
called  caduca* 

[y]  The  father  is  seised  of  lands  in  fee  holden  of/.  <S.  the  son  \y]  Ft.  Conh  in 

is  attainted  of  high  treason,  the  father  dieth,  the  land  shall  Nicholl's  case, 
escheat  to  /.  S*  propter  dtfecltum  sanguinis^  for  that  the  father 

.    .  dyed 

■■■  ■■in       ■    ■     *    ■  'I  '  ■        ■    "■      "  '  ■■'  ■"  ...,.,.,.,■ 

.  (3)  No^f  it  toas  grant  and  release;  but  ratio  libri  w,  because  the  husband 
Wis  not  charged  J  except  during  the  coverture^  and  by  reason  of  that  the  discharge 
doth  not  extend Jarther.    HaL  MSS.-^[Nbte  65.] 

(4)  7  H.  6.  3.  by  Cottesmore.  If  lord  takes  tenant  to  vnfe^  and  dies  liaxing 
issuey  tohich  dies  mthout  issue,  the  seigniory  is  revived,  and  the  tenancy  shaU  go 
tQ  the  heir  of  the  part  of  the  mother.    Hal.  MSS. — [Note  66.'\ 

.  (5)  But  if  the  eldest  son  purchases  land,  and  it  descends  to  the  youngest  son, 
and  he  dies  V)iihout  heir  of  the  part  ^thejather,  it  shall  descend  to  the  heir  on 
the  part  ^  the  mother;  because  they  have  one  and  the  same  mother.  Hal.  MSS. 
(0)  See  Wright's  Ten.  115.    Blackst.  Law  Tracts,  8vo.  ed.  v.  1.  p.  236, 
and  3  Blackst.  Comm«  5th  cd.  241. — ^[Note  67.] 
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13.  a.  13.  b.]        Of  Fee  simple.       L.  1.  C.  1.  Sect.  4. 

•  ■ 

[s]  38  E.  3.  f.  37.  dyed  without  heire.  And  the  king  cdnnot  have  the  land,  because 
30  H.  6.  5.  f^Q  gonne  never  had  any  thing  to  forfeit.  But  tlie  king  shall 
d  T^rf  *  St'  unf  ^^^^  ^^  escheate  of  all  the  lands  whereof  the  person  attainted  of 
PK  Cor.  19a ;  ^^g**  treason  was  seised,  of  whomsoever  they  were  holden  (7). 
and  according  [x]  In  an  appeale  of  death  or  other  felony,  &c.  proc*se  is 
to  this  diveraitj  awarded  against  the  defendant,  and  hanging  the  processe  the 
was  it  reived  ij^fendant  conveyeth  away  the  land,  and  after  is  outlawed,  the 
!ipMfi!eth  by  "  conveyance  is  good  (8)  and  shall  defeat  the  lord  of  his  escheat ; 
rojlord Di^i  but  if  a  man  be  indicted  of  felony,  and  hanging  the  processe 
Manuscript.  against  him,  he  conveyeth  away  the  land,  and  after  is  outlawed, 
(Post  390.  b.)  ^e  conveyance  shall  not  in  that  case  prevent  the  lord  of  his 
2ro  ChiL  Wa  )  escheate.  And  the  reason  of  this  diversity  is  manifest :  for  in 
^'  ''  the  case  of  the  appeale,  the  writ  containeth  no  time 

when  t^  the  felony  was  done,  Imd  therefore  the  es-  V  I3.  "1. 
cheate  can  relate  out  to  the  outlawry  pronounced.  |_  |),  J 
But  the  indictment  containeth  the  time  when  the 
felony  was  committed,  and  therefore  the  escheate  upon  the  out- 
lawry shall  relate  t«  that  time  (1).  Which  cases  I  nave  added, 
to  the  end  the  student  may  conceive,  that  the  observation  of 
writs,  indictments,  processe,  judgments,  and  other  entries,  doth 
conduce  much  to  the  understanding  of  the  right  reason  of 
.  the  law. 

Of  this  word  (e$chaeta)  here  used  by  our  author,  commeth 
[«i]  Mirror,^!,  j-^j  eschoetor^  an  ancient  officer  so  called,  because  his  office  is 
ttetafunfde  ^  properly  to  look  to  escheats,  ward^ips,  and  other  casualties 
Scac.  Britton,  Delonging  to  the  crowne.  In  ancient  time  there  were  but  two 
fo.  33, 34.  escheators  in  England,  the  one  on  this  side  of  Trent,  and  the  other 

Flet.  lib.  1.        beyond  Trent,  at  which  time  they  had  subescheators.    But  in 
cap.  36.  &  lib.  a.       ■'  •' 

<^P>  34»  35'  B^Bt  301,  his  Oath,  18  £.  1.  Ro.  Pari,  ai  £.  1.  Rot  Pari.  1.  39  E.  1. 

Stat  de  Eschaetoribos.  ^4  E.  3.  c.  8.  98  E.  1.  ca.  18.  F.  N.  B.  100.  c.  Staunf.  Pner.  81. 

1  H.  8.  ca.  8.  3  H.  8.  ca.  a.  CapittJa  Eschaetrise  in  Vet  Magna  Carta,  fo.  160, 161 ,  &c. 

the 


(7)  A.  infeoffk  B.  attainted  of  treason,  to  the  use  of  C.  the  idng  shall  have 
the  land  discharged  of  the  vu»  Hal.  MSS.  and  Pimb's  case,  M.  27  Eliz.  is 
cited  from  Moore.  See  Ma  196.  But  note,  that  according  to  Moore,  B.  at 
the  time  of  the  conveyance  to  him,  had  only  committed  treason,  and  was  not 
attainted  dli  after ;  and  it  was  by  relation  to  the  time  of  committing  the  offience, 
that  the  case  was  construed  to  be  the  same  as  if  the  conveyance  had  been 
to  a  person  actually  attamted.  The  doctrine  in  Pimb's  case  sounds  peculiarly 
harsh ;  for  first  the  legal  estate  in  the  land  was  given  to  the  queen  by  a  coii- 
structioe  rdationy  and  then  she  was  deemed  to  hold  the  land  discharged  of 
the  use,  because  the  king  cannot  be  a  trustee.  However,  it  is  but  justice 
to  mention,  that  the  case  beinff  represented  to  queen  Elizabeth,  she,  much 
to  her  honour,  granted  Uie  land  to  cestui  que  use\yy  patent.  As  to  the  Ir  n^'s 
holding  land  discharged  of  all  uses  and  trusts  where  the  legal  estate  vests  in 
him,  and  the  sense  m  which  that  doctrine  is  to  be  understood,  see  Vin. 
Abr*  Uses,  C.  where  most  of  the  authorities  on  the  subject  are  stated  or  re- 
ferred to.-l[Note  68.] 

(8)  But  tf  the  party  appears  on  an  appeal,  and  the  plaintiff  counts,  and  the  de^ 
Jendant  is  convicted  by  verdict  or  confesston,  it  is  all  one.  HaLMSS. — [Note  69.] 

(1)  Nota,  if  one  be  attainted  by  outlaiwry  or  confession  of  afdony^  which  is 
•precedent  to  thejeqffment  of  the  party  attainted^  the  feoffee  mayfatsify  the  at* 
tainder  by  traverse  to  the  felony  or  to  the  time  ofthefAony.  But  if  he  be 
attainted  by  verdict,  it  seems  that  he  cannot  fdsi/y  by  traverse  to  the  felony; 
but  he  may  traverse  the  time  qf  the  felony,  for  that  is  not  material ;  for  if  he  be 
guilty  on  another  day,  the  jury  ought  tofnd  him  guilty.  Hal.  MSS.  which 
cites  3  Inst  330. — fNote  70.3 


L.  1.  C.  1.  Sect.  5.        Of  Fee  simple.  [13.  b- 

the  raigne  of  Edward  the  seoond,  the  office  were  divided,  and 
several  escheatorg  made  in  every  county  for  life,  &c.  and  so  con* 
turned  until!  the  rai^e  of  Edward  3.  And  afterwards  by  the 
statute  of  14  £•  3;  it  is  enacted  by  authority  of  Parliament,  that 
there  ahould  be  as  many  escheators  assigned,  as  when  king 
Edward  3,  came  to  the  crown,  and  that  was  one  in  every  county, 
and  that  no  escheator  should  tarry  in  his  office  above  a  yeere, 
and  by  another  statute  to  be  in  office  but  once  in  three  yeares. 
The  lord  treasurer  nameth  him. 

And  hereof  also  commetii  eschaetria^  which  signifiet;h  the 
eschaetorship,  or  the  office  of  the  escheator.  But  now  let  us 
heare  what  our  author  will  further  say  unto  us. 

.  **  And  so  see,  Sfc"  This  kind  of  speech  is  often  used  by  our 
author,  and  doth  ever  impo!  t  matter  of  excellent  observation, 
which  Tou  may  find  in  the  Sections  noted  in  the  margin*.         .  *  Sect  147. 

Andf  it  is  to  be  well  observed  that  our  author  saith,  if  he  hath   i49-  ^48.  ^8g. 
no  heire,  Sfc*  the  land  shall  escheate.   In  which  words  is  implyed  a  ^*7*  ^^7*  &c- 
diversity  (as  to  the  escheate)  betweene  fee  simple  absolute,  which  ^^  °'    '*  ^  '^ 
a  natural  body  hath,  and  fee  simple  absolute,  which  a  bpdv 
politique  or  incorporate  hath,     [b]  For  if  land  holden  of/.  0,  [6]  7  £.4. 11,19. 
be  given  to  ap  abbot  and  his  successors,  in  this  case  if  the  abbot  l^itz.  N.  B.  33. 
and  all  the  convent  die,  so  that  the  body  politique  is  dissolved,  ^^^  ^^'      . 
the  donor  shall  have  againe  this  land,  and  not  the  lord  by  xempbiiis.^ 
escheat  (a).    And  so  if  land  be  given  in  fee  simple  to  a  deane 
and  chapter,  or  to  a  maior  and  commonalty,  and  to  their  succes* 
sors,  and  after  such  body  politique  or  incorporate  is  dissolved, 
the  donor  shall  have  affain  tne  land,  and  not  the  lord  by  escheate. 
And  the  reason  and  the  cause  of  this  diversity  is,  for  that  in  the 
case  of  a  body  politique  or  incorporate  the  fee  simple  is  v^ted 
in  their  politique  or  incorporate  capacity  created  by  the  policy  of 
man,  and  therefore  the  law  doth  annex  the  condition  in  law  to 
every  such  gift  and  erant,  that  if  such  body  politique  or  incor<r 
porate  be  dissolved,  that  the  donor  or  erantor  shall  re-enter,  for 
that  the  cause  of  the  gift  or  grant  ftiileth ;  but  no  such  condition 
IS  annexed  to  the  estate  in  fee  simple  vested  in  any  man  in  his 
naturall  capacity,  but  in  case  where  the  donor  or  feoffor  reservetli 
to  him  a  tenure,  and  then  the  law  doth  imply  a  condiuon  in  law 
by  way  of  escheat.    Also  (as  hath  beene  said)  no  writ  of  escheat 
lyeth  but  in  the  three  cases  aforesaid-,  and  not  where  a  body 
politique  or  incorporate  is  dissolved. 


Sect.  5. 

ALSO^if  there  be  three  brethren^  and  the  middle  brother  purchaseth 
^^  loifids  itifee  simple,  and  die  without  issue,  the  elder  brother  shall  have 

the 


(2)  Vid,  tamen  Mich,  so  Jae.  C.  B.  Johnson  and  Morris,  that  it  shall 
esdieat.  Hal.  MSS.  which  also  cites  21  £.  4«  1,  and  21 H.  7. 9.  See  further 
on  this  subject,  Godb.  211,  and  Mo.  283,  which  are  with  lord  Coke.  But  the 
case  of  Johnson  and  Norway,  in  Win.  37,  which  seems  to  be  the  tame  as 
that  cited  by  lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  in 
Winch,  Uiat  the  judges^fia%  decided  thepoint.  S^  also  contra  lord  Coke, 
the  case  of  Southwell  and  Wade,  in  1  Ro.  Abr.  816.  A.  pi.  1,  and  S.  C.  in 
Poph.  91. — [Ntte  71.] 


15.  b.  14*  a.]        Of  Fee  simple.        L.  1.  C.  1.  Sect.  5. 

iie  hmi  bw  daeaH,  ami  waft  iheymmgar  (3),  ifc.  Amdabo  if  then  be 
ikret  httmm^  amd  the  youMgest  jmrciaae  lamds  imfte  wmpky  wad  die 
wiihomt  immtf  the  eUett  broiier  shall  have  thelamdbjfdeacemijmdmoiUie 
widdltffar  ihai  the  eldest  i$  moti  worthf  of  blood. 


'M^OW  oommelfa  our  aodior  to  die 

iHiidi  Yue  porpoKly  umillrf  bdbrc    Dueewij  detctMsus^ 
eoamaeAoi  the  Lmoe  word  deteeado;  nd,  in  the  fegdl  Kue, 
(P«rt,n7.)       kognifjed^wlienlandsdobyri^orblo^ 

diedeaaiofliisaiioeiton:  orEdacentiiaiacmefwfaeieoyoiie 
doth  derm  liiin  title  to  certmn  lands,  as  beire  to  eome  of  Ins 
ancestofB.  And  of  thts,  and  of  diat  which  hadi  been  ipokendodi 
arise  another  division  of  estates  in  fee  simple,  viz.  every  man, 
Aat  hath  a  lawfbl  estate  m  lee  simple,  hath  rt  either  by  descent, 
or  by  pmrdiase. 

t:r**  ne  ddett  is  most  worthy  rfUoodr    It  is  a  F  ^4  "1 

inaiiinp  in  ]aw>  that  the  next  of  die  worthiest  blood  [^    o    J 

shall  ever  inherit,  as  tfaemale  and  all  descendants  from 

him  before  the  female,  and  the  female  of  the  part  of  the  father 

befivre  the  male  or  female  of  thepart  of  the  mother,  &c.  because 

the  female  of  the  pert  of  the  lather  is  of  the  worthiest  blood. 

[c]  BritioB,        [c]  And  therefore  among  the  males  the  eldest  brother  and  his 

^l^>9^  poster!^  shall  inherit  lands  in  lee  simple  as  heire  before  any 

~"?'^*'      yom^er  brother,  or  any  descending  firom  him,  beeanse  (as 

i£^;S         Littletommalh)heiBmostworthy^Uood.    Qsodjnwsestd^fdms 

ZEOt,   Vytr,    ett,  nadym  prior  est  tempore  ootior  est  Jure.    Si  qtds  phsres^filios 

138.'  Scnfiinl   habuerUfjusproprietatisprinndegcendaadprimagemtiim,^guod 

r?  %^     inventus  est  primi  in  rerum  naturd.  In  king  Alfred^^  time  kmghts 

%r<mry,  «36.     ^^  (^)  ^^i^^ceoded  to  the  eldest  sonne,  lor  that  by  division  of 

)sE.3.i>ifceiit*  them  between  males  the  defence  of  the  realme  might  be  weak- 

60.  Bn.  lib.  4.  ened ;  bat  in  those  days  socage  fee  wa»  divided  between  tlie 

Kb'  0  ^^^^       ^^^  ™^^  '^  therewith  agreed  GlanvUL   ^Cum  quis  lueredi^ 

i7il»isiMSk'  m     totem  habens  moriatur.  See*  si  plures  reliqueritjUioi.  tunc  distineui- 

^  mii^,   tur  uMim  UUjuerU  fOL,  meperJiodL  wOtaretauns,  out  Eer 

cap.  t.  Mcti  a.    iochmannus^  quia  si  mUes  Juerit  aut  per  militiam  tenenSy  tune 

*  Glamrill,         secuTubim  jus  regni  Andue  primogenttus  Jikus  patri  suceedit  in 

SccZi^*^^     Mo,  4f^.  si  verb  Juerit  Uber  sockmannus^  tune  quidem  dioidetur 

PL  Com.  •stf.b.  baredUas  inter  omnesJUios^  8fc,  (s).    But  hereof  more  shall  be 

said  hereafter  in  his  prop^  place. 


(3)  But  ff  the  land  purchased  by  the  middle  brother  was  hoUen  of  the  dder 
brother^  who  accepts  homage  qfhimt  the  land  shall  descend  to  the  younger  brother 
by^E.i.  Avowry^  335.    Hal.  MSS.— [Note  72.] 

(1^  Here  lord  Coke  writes,  as  taking  it  for  granted,  that  feudal  tenures 
subsisted  in  England  before  die  Conquest.  But  this  is  a  controverted  point 
amongst  our  b^  writers.  See  post  64.  a,  where  a  note  is  given  on  this 
siibject^ 

^  (a)  See  in  Robins.  Gavelk.  an  elaborate  dissertation  on  the  origin,  an* 
tiquity»  and  univenality  of  partible  descents.  The  author  pursues  his  6td>ject 
amongst  die  Jews,  Greeks,  and  Romans,  and  afterwards  amongst  most  of  the 
modem  nations  in  Europe,  and  then  proceeds  to  inquire  into  the  state  of 
our  own  law  of  descents  before  the  Conquest.  See  page  20.  See  also  lord 
Hale's  learned  researches  into  the  history  of  die  law  of  descents  in  his  Hist,  of 
the  C.  L.  c,  11,  p.  3o6^Note  73«] 


L.  I.  C/1.  BecL  6.         Of  Fee  simple.  [14.  a. 


Sect.  6. 

ALSO,  it  is  to  be  understood,  that  none  shall  hMe  land  of  fee  nimk 
-^  by  descent  as  heire  to  any  man,  unlesse  he  be  kis  heire  of  the  w&ok 
blood.  For  if  a  man  hath  issue  two  sonnes  by  divers  venters,  and  the  elder 
purchase  lanas  in  fee  simple,  and  dye  without  issue,  the  younger  brother 
shall  not  have  the  land,  but  the  uncle  of  the  elder  brother,  or  some  other  his 
nextcosin,  shall  have  the  same,  because  the  younger  brother  is  but  of  halfe 
blood  to  theelder{Q). 

^  O  man  can  be  heire  to  a  fee  simple  by  the  common  law,  [OBrect  lib*  4. 

W  ^^^  ^®  ^^  ^*^  sanguinem  dupUcatum^  the  whole  blood,  J*^«™»  '*J*  .*• 
that  w,  both  of  the  father  and  of  the  mother,  so  as  the  halfe  ^  „q.  Rcu' 
blood  is  no  blood  inheritable  by  descent  (3)  ;  because  that  he  ub.  6.  ca.  1.  ' 
that  is  but  of  the  halfe  blood  cannot  be  a  compleat  heire,  for  1  E.3. 19. 
that  he  hath  not  the  whole  and  compleate  blood  (4),  and  the  law  ^ohn  GUFord's 
in  descents  in  fee  simple  doth  respect  that  which  is  compleat  and  q^L'^\  ^  ^' 
perfect.    And  this  maxime  doth  not  onely  hold  where  lands  voadier  a^ 
(whereof  Z.»^&/(m  here  speaketh)  are  claymed  or  demanded  as  40AS9.6. 4£.9. 
heire,  [e]  but  also  in  case  of  appeale  of  death ;  for  if  one  brother  Formd.  49.  Vid. 
be  slamb,  the  other  brother  of  the  halfe  blood  shall  never  hare  I^Kff'i  ewe, 
an  appeale  (albeit  he  shidl  recover  nothing  therein  either  in  the  (1^0^^^^* 
realtie  or  personaltie)  because  in  the  eye  of  the  law  he  is  not  6a9.) 
heire  to  him.    Also  this  rule  extends  to  a. warranty,  as  our  [«]  7E.4. 15. 
author  himselfe  elsewhere  hddeth  (6).  ^^  737> 


(3)  The  exclusion  of  the  half  blood  by  our  law  is  variously  accounted  for. 
Sir  Martin  Wright  considers  it  as  a  consequence  of  the  rules  established  for 
restricting  the  succession  to  the  descendants  of  the  first  feudatory,  in  con- 
formity to  the  strict  notion  of  feuds.  See  Wright's  Ten.  184,  wh^re  the  ex- 
clusion of  lineal  ascent  is  excused  on  the  same  principle.  See  also  Blackst. 
Law  Tracts,  v.  1 .  p.  a  1 3.  Svo.  ed.  where  the  feudsd  reason  is  explained  more 
at  larse,  though  the  author  admits  that  the  practice  ^oes  much  farther  than 
the  pnnciple  will  warrant.  Others  there  are,  who  insist,  that  the  true  reason 
why  the  Vrotfaers  of  different  venters  cannot  inherit  to  each  other,  is  the 
aversion  our  Saxon  ancestors  had  to  second  marriages,  which  they  are  said 
to  have  deemed  at  best  but  a  permitted  fornication.  .  Biit  this  unfavourable 
idea  of  the  vota  iterata  was  not  peculiar  to  the  Saxons,  or  any  other  desc^id- 
ants  of  the  ancient  Germans.    See  Tayl.  Elem.  Civ.  L.  994. — [Note  74.] 

(4)  See  what  is  observed  on  lord  Coke*s  explanation  of  the  meaning  of  the 
term  tohcle  Hood,  in  1  Sid.  soo.    See  too  1  Vent  424,  and  s  P.  Wms.  067. 

(5)  But  daughters  by  different  femes,  though  they  cannot  inherit  to  each 
other,  may  inherit  together  to  their  fiither,  because  the  descent  isimniediaU 
from  the  rather.  See  R.  Robins.  Disc,  on  Inher.  ad  ed.  p.  37^  an4  Bro.  Abr. 
Descent,  pi.  20,  and  1  Ro.  Abr.  627«-.-[Note  75.] 

(6)  So  brother  of  half  blood  shall  not  have  error  onjins  levied  by  the  dder 
brother,  though^  if  there  had  not  been  such  fine,  the  land  Viould  descend  to  him. 
Hal.  MSS. — Nota,  if  A.  purchases  a  reversion  expectant  on  an  estate  for  life, 
and  dies  V)ithout  issue^  regularly  his  brother  of  the  half  Hood  shall  not  be  heir 
to  him ;  because  though  vmen  there  is  a  mesne  seisin,  he  ought  to  make  himsdf 
heir  to  him  toho  is  last  actually  seised ;  jfit  xtihen  there  is  not  such  a  mesne  seisin, 
he  ought  to  make  himself  heir  to  him  in  tuhmfi  itfi/rst  vests  by  purchase'     Yet 

see 


14  a.  14.  b.]     Of  Fee  tiimple.      L.  1.  C.  1.  Sect.  7, 8. 


Sect  7. 

AN  D  if  a  man  hath  issue  a  sonne  and  a  daughter  by  one  venter^  and  a 

•*^  son  by  ainother  venter ^  and  the  son  of  the  first  venter  purchase  lands  in 

fee  and  die  unthout  issue,  the  sister  shall  have  the  land  by  descent,  as  heire 

to  her  brother  (i),  and  not  the  younger  brother,  for  that  the  sister  is  of  the 

whole  blood  of  her  elder  brother. 

nPHI  S  is  put  for  an  example  to  illustrate  that  which 
Britton,  hath  been  1:9"  said,  andneedethno  explanation.  ri4.*1 

cBp.  119.  And  herewith  agreeth  Bn^/on.  L   b.  J 


Sect,  8. 

A  ND  also,  wliere  a  man  is  seised  of  lands  in  fee  simple,  atid  hath  issue 
a  Sonne  and  daughter  by  one  venter,  and  a  son  by  aiu)ther  venter,  and 
die,  and  the  eldest  son  enter,  and  die  without  issue,  the  daughter  shall  have 
the  land,  and  not  theyoumer  son,  yet  the  younger  son  is  heire  to  the  father, 
but  not  to  his  brother.  Sut  if  the  elder  son  doth  not  enter  into  the  land 
after  the  death  of  his  father,  but  die  before  any  entry  made  by  him,  tlien 
Vie  younger  brother  may  enter,  and  shall  have  the  land  as  heire  to  his  father^ 
JBut. where  the  elder  son  m  the  case  aforesaid  alters  after  the  death  of  his 
father,  and  hath  possession,  there  the  sister  shall  have  the  land,  because 
possessio  fratris  de  feodo  simplici  facit  sororem  esse  hsBredem.  But  if 
there  be  two  brothers  by  divers  venters,  and  the  elder  is  seised  of  land  in  fee, 
and  die  without  issue,  [and  his  uncle  enter  as  next  heire  to  him,  who  also 
dies  without  issi/e(i)t,]  now  the  yonger  brother  may  have  tite  land  as  heire 
to  the  uncle,  for  that  he  is  of  the  whole  blood  to  htm,  albeit  he  be  but  of 
the  halfe  blood  to  his  elder  orother. 

**  QEISED  of  lands  in  fee  nmj^r    These  words  exclude  a 
-^.     -.  seisin  in  reetaile,  albeit  he  oath  a  fee  simple  expectant. 

30.  *3i  R  3.^   [/]  (*)  ^^  therefore  if  lands  be  given  to  a  man  and  his  wife, 
C^nt.  de  Vooch.  88.    3a  £.  3.  tit.  Voocber.    37  Ass.  p.  4.    40  E.  3. 9.   4a  E.  3.  lo. 
39  £.3.  fbl.  13.    7.  H.  5.  3.    (1  Ro.  Abr.  697.)    (Cro*  Cba.'4ii.    Post  a8].) 
(3  Co.  40, 41.) 

and 
I '  I   I '  ■ .  I     ■     -  - — ■ '  '■ ' 

set  Af.  1  Car.  C,  B.  Cro.  no,  16.  Hodgekinson  and  Wood,  A.  having  issue  B, 
a  son  by  one  venter,  and  C.  by  another  ^  devises  to  B.  and  the  heirs  male  of  his 
body,  remainder  to  the  heirs,  male  of  the  body  of  the  devisor,  and  to  the  heirs  male 
of  their  bodies,  remainder  to  the  devisor's  right  heirs,  and  dies*  B.  dies  toithout 
issue.  Ruled,  that  C.  shall  take  as  heir  male  of  the  devisor,  because  it  »5' quasi 
an  entail  acsording  to  Utdeton,  sect*  30.  But  it  seems,  that  the  fie  shall  descend 
to  him,  since  it  is  a  void  devise  of  the  fee  simple,  and  doth  not  vest  by  purchase 
in  the  eldest  son,  but  hf  descent.    Hal.  MSS.— ^ote  76.] 

1)  to  her  brother,  omitted  in  L.  &  M.  and  Kdh. 

1 )  f  All  between  the  brackets  omitted  in  Rolu  edit. 

>)  7  H.4. 16.     Vid.  38  Ass.  8.    Hal.  MSS. 


L^  1.  C.  1.  Sect.8.      Of  Fee  simple.  [14. K  15.  a. 

and  to  the  heires  of  their  twobodies,  the  remainder  to  the  hekei 
of  the  husband^  and  they  have  issue  a  sonne,  and  the  wife  dvet^ 
and  he  taketh  another  wife,  and  hath  issue  a  sonne,  the  father 
.diethythe  eldest  son  entreth,  and  dieth  without  issue,  the  second 
brother  of  Uie  halfe  blood  shall  inherit;  because  the  eldest  sonne 
by  his  entry  was  not  actually  seised  of  the  fee  simple,  being  ex* 
pectant  bat  onely  of  the  estate  taile  (3).  And  the  rule  is,  that 
pauasiojratris  dejeodo  simplici/acit-sororem  esse  haeredeniy  and 
nere  the  eldest  son  is  not  possessed  of  the  fee  simple  but  of  the 
estate  taile  (4).  And. where  Littleton  speaketh  onehr  of  lands,  [g]  M  6  '^•A-  fo.  7. 
yet  there  shall  be  possessiofratris  of  an  use  (5),  of  a  seigniory,  a  J,*  w^"k-^^^' 
rent,  an  advowson  (6)  and  of  other  hereditaments.  .  "^  *™  ^ 

^<  And  the  ddest  son  enter/*    [h]  These  words  are  materially  [K]  10  Am.  97. 
added  when  the  father  dies  seised  of  lands  in  fee  simple,  for  if  the  34  Ast.  10. 
'    eldest  son  doth  not  in  that  case  enter,  then  without  ^  ^^' 

Ll5.  "1  question  the  youngest  13*  sonne  shall  be  heire^  because  Voucfa*.  88. 
1^  J  as  it  has  beene  said  before  regularly  he  must  make  3^  £.  3.  tit. 
•  himselfe  heire  to  him  that  was  last  actually  seised  (or  to  Vouch.  94. 
the  purchasor)  and  that  was  to  the  fiither  where  the  eldest  sonne 
did  not  enter.    And  therefore  Littleton  addeth,  that  the  sonne  is 
heire  to  the  father,    [t]  But  when  the  eldest  sonne  in  this  case  [Q  1 1 H.  4. 1 1. 
doth  enter,  then  cannot  the  youngest  sonne  being  of  the  halfe  40  £•  3-  30. 
blood  be  heire  to  the  eldest,  but  the  land  shall  <kscend  to  the  1^  Aasl^p-^. 
sister  of  the  whole  blood.    Yet  in  many  cases  albeit  the  sonne  Ratdiffevicase, 
doth  not  enter  into  lands  descended  in  fee  simple,  the  sister  of  3  Co.  41. 
the  whole  blood  shall  inherit,  and  in  some  cases  where  the  eldest 
sonne  doth  enter,  yet  the  younger  brother  of  the  halfe  blood 
shall  be  heire. 

[^]  If  the  father  maketh  a  lease  for  yeares,  and  the  lessee  en*  [%l5£.4.7.b. 
treth  and  *  dieth,  the  eldest  sonne  dieth  during  the  tearme  before  3  h.  7-  5- 
entry  or  receipt  of  rent,  the  younger  sonne  of  the  halfe  blood  ^  A^*  P' ?' 
shall  not  inhente,but  the  sister  (a);  because  the  possession  of  the  s^^eaMt/sd. 
lessee  for  jreares  is  the  possession  of  the  eldest  sonne,  so  as  he  is  (post.  143. 
actually  seised  of  the  fee  simple,  and  consequently  Uie  sister  of  Mo.  115. 
the  whole  blood  is  to  be  heire  (3).   The  same  law  it  is  if  the  lands  300.40,41.) 
be  holden  by  knights  service,  and  the  eldest  sonne  is  within  age, 

*  7^  wcrdt,  tho  father,  feem  wMtuig  in  tkit  place ',  tee  Mr.  Ritio'i  Introduction,  p.  1 17. 

-       and 


,  1 

(3)  Aec.  Bro.  Abr.  Disceniyjah  139  14,  and  30.  Scire  Facias^  pi.  is6,  and 
Execution,  67.    1  Ro.  Abr.  630,  and  see  1  Show.  245,  and  3  Mod.  257. 

(4)  Yet  the  remainder  toas  in  the  elder  brother  to  give  or^firfeit.  24  E.  3. 30. 
Hal.  MSS.— [Note  77.] 

(5)  See  Dy.  io.b.  11. a.  Finch,  Svo.ed.  si.  and  si  And.  146.  Note,  that 
lord  Coke  must  be  understood  to  mean  uses  before  the  statute  for  transferring 
uses  into  possession,  or  uses  not  executed  by  the  statute;  for  uses  within  the 
statute  are  legal  estates. — [Note  78.] 

(6)  So  of  a  copyhold  before  admittance,  4  Co.  3S.  b.  Hal.  MSS.  See  ace. 
Dy.  291 .  b.    Finch,  8vo.  ed.  2 1 . — [Note  79.I 

(2)  Adj.  ace.  Mo.  125.  But  it  is  said  to  be  otherwise,  if  the  lease  is  of  a 
.  copyhold,  unless  made  by  surrender.  3  Leon.  69,  and  4  Leon.  38.— [Note  8b.] 

(3)  Yet  in  pleadin^y  it  shall  not  be  said  aeisin  in  demesne.  Defendant  avowSj, 
because  L  S,  voasseUed  in  his  demesne  of  fee  and  granted  rent  \  pUnntif  rer 
plieSi  thai  a  long  time  before  the  said  L  S.  leased  to  him  Jbr  years.  It  u  not 
a  ./iba  toithout  traioersing  the  sebin  in  demesne.  T,  9  Car.  B.  R.  Weedon's 
ease.    Hal.  MSS.— [Note  81.] 


15.  a.]  Of  Fee  simple.      L.  1.  C.  1.  Sect.B. 

end  die  gardian  entretfa  into  the  lands.    And  so  it  it  if  the 
gardian  in  socage  enter  (4). 
(Post  191.)  ButinthecaseaforesaidyifthefiuiierinakeaieaseferlifeyOra 

gift  in  taile,  and  dyeth^  and  the  eldest  sonne  dyeth  m  the  liife  of 
tenant  for  itfe  or  tenant  in  taile,  the  younger  brother  of  the  halfe 
blood  shall  inherit;  because  the  tenant  for  life  or  tenant  in  tafle 
is  seised  of  the  freehold,  and  the  eldest  sonne  had  nothmgbuta 
reversion  expectant  iqpon  diat  fve^old  or  estate  taile,  and  there- 
fore the  youngest  sonne  shall  inherit  the  land  as  heire  to  his&ther, 
who  was  last  seised  of  the  actual  fireehold.   And  albeit  a  rent  had 
he&ae  reserved  upon  the  lease  for  life,  and  the  eldest  s<»ne  had 
*  7  H.  5. 34.      received  the  rent  and  dyed,  yet  it  is  hdden  by  some  *  that  the 
per  Halls  £c        younger  brother  shall  inherite,  because  the  seisin  of  the  rent  is 
L>gding»on.       qq  actuall  seisin  of  the  freehold  of  the  land.    But  35  Au-pl.  s, 
36  Ass.  p.  3.       eeemeth  to  the  contrary,  because  the  rent  issuedi  out  of  the  land, 

and  IS  in  lieu  thereof  <^,  wherein  the  onely  (question  is,  whether 

such  a  seisin  of  the  rent  be  such  an  actual  seism  of  the  land  in  the 

eldest  son  as  the  sister  may  in  a  writ  of  rkrht  make  herselfe  heire 

m  14  E.  3.        ^^  ^^  ^^^^  ^  ^^  brother.    But  it  is  cfeere,  that  [I]  if  there  be 

Bastard,  36.       bastard  ei^f  and  muUerpuisney  and  the  ^Either  maketh  a  lease  for 

Vld.  Sect.  399.    life  or  a  gift  in  taile  reserving  a  rent  and  die,  and  the  bastard  re« 

ceive  the  rent  and  djre,  this  shall  berre  the  muUer^  for  the  reason 

of  that  standeth  upon  another  maxime,  as  shall  manifestly 

(Poft.  344.  a.)    appeare  in  his  apt  place,  Sect.  399. 

[m]  7  H.  5.  s>,       ^'  Sased  of  lands:*    [m]  (6)  But  in  this  case,  if  the  eldest 
3t  4*  Sonne  doth  enter  and  get  an  actuall  possession  of  the  fee  simple, 

yet  if  the  wife  of  the  father  be  indowed  of  the  third  part,  and  the 
eldest  sonne  dyeth,  the  younger  brother  shall  have  the  reverdoo 
of  this  third  part  notwithstanding  the  elder  brother's  entry ;  be- 
cause that  his  actuall  seisin  which  he  got  thereby  was  bv  the  en- 
dowment defeated  (7).    But  if  the  eldest  sonne  had  maoe  a  lease 
(8  Co.35.b.      for  life,  and  the  lessee  had  endowed  the  wife  of  the  father,  and 
Post.  191. b.       tenant  in  dower  had  died,,  the  daughter  should  have  had  the 
4  Co.  58.  b.)      reversion,  because  the  reversion  was  changed  and  altered  by  the 

lease  for  life,  and  the  reversion  is  now  expectant  on  a  new  estate 
for  life. 

«  Enter  r 


(4)  See  accordingly,  though  the  lord  seize  the  land  in  socage  as  guardian  in 
chivalry.  1 1  Ass,  6,  34  Ass.  lo*  See  12  Eliz.  Dy»  292,  so  as  to  copyholder 
or  tenant  at  mil,  Quare  of  tenant  by  sufferance.  Hal.  MSS. — In  Jenk.  243, 
it  is  said,  that  the  entry  of  a  devisee  for  years  will  make  a  possessio  Jratris. 
See  Vin.  Abr.  Descent,  K.ph  34.  See  further  on  this  subject  in  the  case  of 
Newman  and  Newman,  Vnls.voL2.  p.  516. — [Note  89.] 

(5)  Nota,  M,  24  Car.  B.  R.  betu>een  Ames  and  Cooke,  ruled  that  in  such 
ease  seisin  of  rent  doth  not  make  possessio  fratris.  Hal*  MSS.^-See  S.  C.  ace. 
All.  88.— S.  P.  adjudged  ace.  Trin.  Term,  1657,  between  Piper  and  Masters, 
MS.  Rep.  by  Glyn,  J.— [Note  83.] 

(6)  See  post.  31.  a. 

(7)  So  it  is,  iffather  makes  lease Jor  life,  and  qftenoards  recovers  against  him 
iy  defdtdt,  ana  dies,  and  the  eldest  son  enters,  against  xohom  the  lessee  recovers 
per  quod  ei  deforceat  8  Ass»  6.  If^wfe  rec&oers  d&wer  hy  erroneous  judgment 
against  the  elder  brother  and  dies,  the  sister  shall  have  error;  and  tfsne  re* 
verses  the  judgment,  she  shall  held  against  the  brother.  7  H.  5. 4.  Son  barred 
byjalse  verdict  in  mart  dauneestor;  the  sister  shaU  have  attaint  and  reverse 
tne  judgment;  but  qfierwardi  the  brother  shall  enter.  Keho.iig.b.UdL'MSS,^ 
[Note  84.] 


L.  1.  C.  1.  Sect.  8.      Of  Fee  simple.  [15,  a,  15.  b. 

**  Enter'*  Hereupon  the  question  groweth,  whether  if  the 
father  be  seised  of  divers  several  parcels  of  land  in  one  county, 
and  after  the  death  of  the  father  the  sonne  entreth  into  one  par* 
cell  generally,  and  before  any  actuall  entry  into  the  other  dyelh^ 
this  generall  entry  into  part  shall  vest  in  him  an  actual  scMn  in 
the  whole,' so  as  the  sister  shall  inherit  the  whole,  ited  this  is 
a^tti^Tiein  ai  H.  7.  33.  a.  (8).  aiH.  7.  33.  a* 


C15.1  *^  -^^^  ^™^  ^^^  ^®  ^  diveirftie  when  an  entry 
^  *J  shall  vest,  or  devest  an  estate  diat  there  must  be  seve-  (Post.  253.  b.) 
rail  entries  into  the  several  parcels,  but  where  the  pos-^ 
session  is  in  no  man,  but  the  frerfiold  in  law  is  in  the  heire  that  (1  Leon.  q6^} 
entreth,  there  the  generall  entry  into  one  part  reduceth  all  into 
his  actual  possession.  Atfd  therefore  if  the  lord  entreth  into  a 
parcel  gienerally  for  s  mortmain,  or  the  feoffor  for  a  condition 
broken,  or  the  disseisee  into  a  parcell  generally,  the  entry  shall 
not  vest  nor  defest  in  these  or  like  cases,  but  for  that  parcel!. 
But  when  a  nan  dies  seised  of  divers  parcels  in  possession,  and 
the  freehold  in  law  is  by  the  law  cast  upon  the  heire,  and  the 
possession  in  no  man,  there  the  entry  into  parcel  generally 
seevieth  to  vest  the  actuall  possession  in  him  in  the  whole. 
Bat  if  his  entry  in  that  case  be  speciall,  viz.  that  he  enter  <Hily 
Into  that  parcell,  and  into  no  more,  there  it  reduced  that  par- 
cell dnly  mto  actuall  possession. 

*^  A  man  seised  of  lands!*  What  then  is  the  law  of  a  rent,  ad- 
vowson,  or  such  things  that  lie  in  grant?    [g]  If  a  rent,  or  an  te]  19.^  a* 
advowson,  do  descend  to  the  eldest  sonne,  and  he  dyetfa  before  ^'^i'ff^l^e 
he  hath  seisin  of  the  rent,  or  present  to  the  church,  the  rent  or 
advowson  (1)  shall  descend  to  the  yongest  sonne,  for  that  he 
must  make  himselfe  heire  to  his  father,  as  hath  been  oflentime 
said  before.    The  like  law  is  of  offices,  courts,  liberties,  fran- 
chises, commons  of  inheritance,  and  such  like.    [A]  And  this  [Jk]  7  E.  3.  G6. 
case  differeth  from  the  case  of  the  tenant  by  the  courtesies  for  tit.  Bar.  993. 
there  if  the  wife  dieth  before  the  rent  day,  or  that  the  churdi  3  H.  7*  5- 
become  voyd,  because  there  was  no  laches  or  default  in  him,  ^  ^^'  '^  ^^ 
nor  possibility  to  get  seisin,  the  law  in  respect  of  the  issue 
begotten  by  him  will  give  him  an  estate  by  the  courtesie  of 
England,    But  the  case  of  the  descent  to  the  yonsest  sonne 
atandeth  upon  another  reason,  viz.  to  make  himselfe  heir  to 
him  that  was  last  aotuaUy  seised,  as  hath  beene  said. 

^^  In  fee.  dmpk.**    [t]  For  halfe  blood  is  not  respected  m  [Q  8  £.  3. 11. 

estates  m  taile,  oecause  that  the  issues  doe  claime  in  by  decent,  ^^..3;  }^' 
nerformam  doni,  and  the  issue  in  taile  is  ever  of  the  whole     ^o  41'*'*^' 

olood  to  the  donee  (2).  3 

*^  [k]  Possessiojratrisdefeodoiimplkijaciisoreremesiehiere'  M  Bncton» 
'  dem.      Hereupon  foure.  thmgs  are  to  be  observed,  eveiy  word  j|^'  *•  ^®'  ^^ 
almost  being  operative,  and  raateriall.    First,  that  the  brother  jj^ttra    ^^^ 
mustbe  in  actuall  possessicm;  for  possessh  4fsi  ^uari pedis  posiHo.  cap.  119. 
Secondly»^^cNioWiiip/M  exclude  estates  in  tade.  ihk6iy,Jaeit  Flet.L6.  ci. 

sororem  a4E»3»30«  . 

(8)  Adjudged  according^  in  the  point  P.  4  EUz*  B.  Jl.    Hal.  MSS. 

(1)  If  it  toas  an  advowson  in  gross.  But  seisin  qf  a  manor  is  good  seisin  of 
adwofsony  common,  Sfc.  appendant  or  appurtenant  18  H.  6. 24.  Hal.  MSS.— 
[Note  85.] 

(9)  8£.3. 11.  i3£.4.r9.  49B.3. 12.  4.E.2.Pormedon^g.  Hal.MSS. 


15.  k]  Of  Fee  simple.        L.  1.  C.  1 .  Sect.  8. 

[1]  Ratctifie^s  toroirm  etse  h^redem.  So  at  [/]  toror  eH  lueresjitcta^  and  there- 
cue,  3  Co.  49.  fore  some  act  must  be  done  to  make  her  heire,  and  the  yonger 
[m]  Britton,  aonne  is  h^Bres  natus  [m]  if  no  act  be  done  to  the  contrarjr. 
cap.  11^  And  albeit  the  words  be /&ct/  wrorem  esse  lueredem^  yet  this 

doth  extend  to  the  issue  of  the  sister,  Ac  who  shall  inherit 

before  the  yonger  brother.    Fourthly,  Wdignitiest  whereof  no 

(Cro.  Cbs.  6oi.)  other  possession  can  be  had  but  such  as  descend  (as  to  be  a 

duke,  marquesse,  earle,  viscount,  or  baron)  to  a  man  and  his 
heires,  there  can  be  no  possession  of  the  brother  to  make  the 
sister  inherit  (3),  but  the  yonger  brother,  being  heire  (as  IM^ 
tletan  saith)  to  the  father,  shall  inherit  the  dignitie  inherent  to 
the  blood,  as  heire  to  him  that  was  first  created  noble. 

And  you  shall  understand  that  concerning  descents  there  is  a 

law,  parcell  of  the  lawes  of  England^  called  jus  corona^  and 

difiereth  in  many  things  from  the  generall  law  concerning  the 

6  H.  4. 1.  subject.     As  for  example,  the  king  in  an^  suit  for  any  thing 

that  pertaines  to  the  crown  shall  not  shew  m  certaine  his  cosin- 
age  as  a  subject  shall  do,  or  as  he  himselfe  shaU  do  for  things 
fii]  34  H.  6.       touching  his  dutchie.    [n]  And  in  the  case  of  the  king,  if  h^ 
fol.  34.  hath  issue  a  sonne  and  a  daughter  by  one  venter,  and  a  sonne 

FI.Com.fo.  045.  by  another  venter,  and  purc^aseth  lands  and  dieth,  and  the 
mtisiati^i^  ^"^^'  ^^^  ^^^^  *^^  ^eXh  without  issue,  the  daughter  shall  not 
<4  Inst.  306.)  *  inherit  tliese  lands,  nor  any  other  fee  simple  lands  of  the  crowne, 

but  the  yonger  brother  shall  have  them.    Wherein  note  that 

neither  possessio/ratris  doth  hold  of  lands  of  the  possessions  of 

the  crowne,  nor  halfe  blood  is  no  impediment  to  tne  descent  of 

.    the  lands  of  the  crowne,  as  it  fell  out  in  experience  after  the 

decease  of  king  Edtvard  the  sixth  to  the  queene  Mary^  and 

firom  queene  Mary  to  queene  ELixabeth^  both  which  were  of  the 

half  blood,  and  yet  inherited  not  only  the  lands  which  king 

EdoMrd  or  queen  Mary  purchased,  but  the  ancient  lands  parcell 

of  the  crowne  also. 

PI.  Com.  nbi  A  man,  that  is  king  by  descent  of  the  part  of  his  motfaei*, 

sopra.  purchases  lands  to  him  and  his  heires,  and  dies  without  issue, 

this  land  shall  descend  to  the  heire  of  the  part  of  the  mother ; 

but  in  the  case  of  a  subject,  the  heire  of  the  part  of  the  father 

shall  have  them. 

(7  Co.  1  a.  b.         So  king  Henry  the  eighth  purchased  lands  to  him  and  his  heires, 

Calvin's  case.)    and  died  havmg  issue  two  daughters,  the  lady  Mary^  and  the 

lady  Elizabeth ;  after  the  decease  of  king  Edward^  the  eldest 
daughter  queen  Mary  did  inherit  only  all  his  lands  in  fee  simple. 
For  the  eldest  daughter  or  sister  of  a  king  shall  inherit  all  his 

fee 


(3)  Accordingly  adjudged  in  parliament^  H.  16  Car.  Cro.  n.  4.  Lord  Gray's 
casCy  which  noas  a  barony  by  wrn ;  and  there  agreed^  that  cohere  lord  Gray  betng 
baron  by  wit  is  created  earl  of  Kent  to  him  and  his  heirs  male  of  his  body,  and 
he  has  usuetwo  sons  by  several  venters,  and  the  eldest  has  issue  a  daughter,  the 
barony  shall  go  to  the  daughter,'  and  the  earldom  to  the  younger  brother,  and 
doth  not  drwo)  the  barimy  to  it.  But  if  it  toas  a  feudal  titte  of  honour,  as  of  the 
earldom  of  Arundel  or  barony  of  Berday,  there  possessio  iratris  should  hold 
f»M',  because  the  Me  is  annexed  to  the  land.— So  of  an  office  of  dignity,  and 
ei  ratione  the  office  of  high  dtamberlain  of  England  descended  to  the  earl  of 
Linsey  ^fthe  Mole  Mood,  and  departed Jram  the  line  male  of  the  earl  oj  Oxford\ 
and  a^udged  accordingly  in  pdrtiament.  Hal.  MSS.— See  lord  Gray's  case  at 
large  m  Coll.  Proc.  on  claims  of  Bar.  195,  and  the  case  about  the  office  of  lord 
chamberhun,  in  same  book,  173,  and  W.  Jo.  96.— [Note  86.] 


L.  1 .  C.  1 .  Sect.  8*        Of  Fee  simple.         [  1 5.  b.  l6.  a. 

fee  simple  lands.  So  it  is  if  the  king  purchaseth  lands  of  the 
custome  of  gavelkind,  and  die  having  issue  divers  sonnes,  the 
eldest  Sonne  shall  only  inherit  these  lands  (4).  And  the  reason 
of  all  these  cases  is,  for  that  the  aualitie  of  the  person  doth  in 
these  and  many  other  like  cases  alter  the  descent,  so  as  all  the 
lands  and  possessions  whereof  the  king  is  seised  injure  corona^ 
shall  $ecundkmjtu  corona  attend  upon  and  follow  the  crowne,  PI.  Com.  £9.347. 
and  therefore  to  whomsoever  the  crowne  descend,  those  lands  and  (>  ^''.^-  ^d^-) 
possessions  descend  also,  for  the  crowne  and  the  lands  f'^^f^'j*  ^^^* 

CI6*  "1  whereof  the  king  is  seised  injure  coromB^  are  »•  con*  (pioJi  10^* 
^      J  comkantia*     If  the  right  heire  of  the  crowne  be  044,^45.) 
attainted  of  treason,  yet  shall  the  crowne  descend  to 
him,  and  eo  inslanie  (without  any  other  reversall)  the  attainder 
is  utterly  -avoided,;  as  it  'fell  out  in  the  case  of  Henry  the 
seventh  (i)..    [oj  And  if  the  king  purchase  lands  to  him  and  his  H  43 1^-  3* 
heires,  he  Is  seised  thereof  injure  corona  :  djbriiorif  when  he 
purchases  land  to  him  his  heires  and  successors  (s). 
But  hereof  this  little  taste  shall  suffice. 


fol.  so. 


• 

(4)  Nota,  by  the  common  laWf  the  king  is  a  corporation^  and  purchases  made 
by  him  after  assumption  of  the  crown  vest  in  a  politic  capacity*  HencCy  if  an 
usurper  purchases  tands^  and  the  rigfU  heir  resumes  the  cromuy  he  shall  have  the 
purchases^  et  h  converse,  an  usurper  shall  have  the  purchases  made  by  a  rightful 
hing  so  lof^  as  he  has  the  crown.  So  it  happened  in  the  cases  of  fl>4^  M,  5. 
H.  6.  E.  4«  R,  3*  H*  7.  But  nota,  purchases  made  before  accession  of  the 
craomj  or  descents Jrom  cMateral  ancestors  after  accession  of  the  a-own,  rest  in 
a  natural  capacity ;  and  therefore  in  the  re^ademption  of  the  crown  by  Edimrd  4/ 
there  was  a  special  act  to  give  to  the  king  all  the  possessions  of  lien.  6.  But 
such  lands  are  qualified  and  affected  differently  from  those  of  other  persons.  Theu 
will  pass  by  letters  patent  omy^  and  without  livery ;  and  the  grants  of  them  skail 
not  bfi  avotded  by  nonage^  et  similiter.  As  to  acquisitions  by  conquest  by  the 
king  ofEnglandf  they  are  annexed  to  his  crown  as  his  purchases  are^  as  Ir dandy 
Many  Berwick^  Calais,  and  the  New  Plantatio7tSy  the  ancient  territories  of  Nor- 
mandy, Acquittaine,  Anjou,  And  also  many  other  landsy  which  descended  in. 
England  Jrom  collateral  ancestors^  though  in  their  original  vested  in  a  natural 
capacity  f  yet  partly  by  attaindery  partly  by  long  continuance  united  to  the  crowny 
partly  by  occupationy  were  in  some  manner  annexed  to  the  crown^  and  will  go  with 
it*  Yet  see  Rot.Parl.  13  R.2.  n.  33,  dux  LancastrisB  creatus  dux  Aquitanis  cum 
mere  et  misto  imperio  tenend.  de  rege  ut  rege  Franciae. — Hal.MSS. — [Note  87.] 

(1)  Soitisy  though  he  be  an  aUen^  as  happened  in  the  case  of  kif^  James. 
The  reason  isf  because  the  king  is  a  corporation.    Hal.  MSS. — [Note  08.] 

(2)  See  this  subject  very  rally  and  learnedly  considered  in  Uie  case  of  the 
dutchy  o/Lancastery  Plowd.  aia,  in  which  it  was  held  that  a  lease  of  dutohy 
land  was  not  avoidable  by  reason  of  the  nonage  of  Edw.  6,  and  in  the  case 
of  Willion  and  Berkley,  Plowd.  223,  in  which  a  remainder  to  the  king  and 
the  heirs  male  of  his  body  was  held  to  be  an  estate  tail  within  the  statute  de 
donisy  in  the  same  manner  as  if  the  limitation  had  been  to  a  subject,  and  not 
to  be  a  fee  simple  conditional.    See  further,  7  Mod*  78.— {Note  89.] 
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Sect.  9. 

A  ND  it  is  to  wit,  that  this  word  (inheritance)  is  not  onelt/  intended 
^  where  a  man  hath  lands  ar  tenements  by  descent  of  hJieritagey  but  also 
every  fee  simple  or  taile  (3)  which  a  man  hath  hf  his  purchase  may  be  said 
an  wieritance,  because  his  heires  may  inherit  him.  For  in  a  torit  of  right 
which  a  man  bringeth  of  land  that  was  his  owne  purchase,  the  writ  shall 
say,  quam  clamat  esse  jus  et  hiereditatein  suam.  And  so  sliall  it  be 
satd  in  divers  other  writs  which  a  man  ar  woman  bringeth  of  his  owne 
purchase,  as  appeares  by  the  B£gister. 

Sect.  45, 46. 57.  **j4NDitisiomt."    This  kinde  of  speech  is  used  twice  in 

69. 80.  too.  -"  ^18  Chapter,  and  oflentimes  by  our  authour  in  a)l  his 

'^  am  ila!  **"^  bookes,  and  ever  teacheth  us  some  rule  of  law,  or  general! 

^^  974!  9^.  or  sure  leading  point,  as  you  shall  perceive  by  reading,  and 

W  300*  305*  observing  of  the  same,  which  for  the  ease  of  the  studious  reader 

419*  43O'  4S1.  I  have  observed. 

?af  Sect  739.  ^*  Quam  damat  esse  jut  et  haredHatem  suam."  [a]  Here  our 
Bract  lib.  9.  authour  dedareih  the  right  signification  of  this  word  (inherit^ 
ib.  ^b.  nett»  anoe).  And  tnie  it  is  that  m  the  writ  of  right  patent,  &c. 
^p  ^'  ?*  k\  V^^^  dommus  remittit  curiam  suam,  the  words  of  the  writ  be, 
<Poit.  383. b.)    ^uam  clamat  esse jgusethareditatem suam.    And  inihepraewe 

S]  Re^.        9M  camte,  in  a  ctii  tii  vii4,  [b]  when  the  defendant  claineth  ny 
L  It  s.  porcoase,  the  writ  is,  ^[uam  damei  esse  jus  et  karedOatem  suam. 

CF.  N.  Br.  193.)  xud  with  LiUkton  agreeth  the  Register,  M.  4,  &  339,  and  the 
^^Le.'^^^  ^^^^®  m  49  E.  3.  93,  against  sodaine  opinions,  7  H.  4.  5. 
7H.4  6?  loH.ag.  3gH.6.  38.  PI.  Com. /FjiwAwAe's  case,  47.    And 

10  H.  6.  9.  yet  in  7  H.  4.  5,  which  is  the  booke  of  the  greatest  weight,  sir 
agf  H.  6.  3S.  WiUiam  Thiming,  chiefe  justice  of  the  common  bench  (fiB  it 
FlCom^Wim-  '^^'^^  doubting  of  it)  went  into^the  chancery  to  enquire  of 
beihe's  caae,  '  ^  chancery  men  of  the  forme  of  the  writ  in  that  case ;  and  they 
47.  &  58.  b.'       said  that  the  forme  was  bothe  the  one  way  and  the  other,  so  as 

thereby  the  opinion  of  Litileimt  is  confirmed,  and  the  booke  in 
6  £.  3*  30.        6  £.  3.  fo.  30,  is  notable ;  for  there  in  an  action  of  waste  the 

plaintife  supposed,  that  the  defendant  did  hold  de  kareditate 

sua,  and  it  is  ruled,  that  albeit  the  plaintife  purchased  the 

reversion,  yet  tfie  writ  should  serve.    And  there  it  is  said,  it 

hath  beene  scene,  that  in  a  cut  in  %ita,  the  writ  was,  tMch  tl^e 

demandant  claimed  as  her  ri^hi  and  udtentance,  when  it  was  her 

purchase.    And  so  this  pomt  wherein  diere  might  seem  some 

W.  9.  ca.  6.       contrariety  in  bookes  is  manifestly  cleared.    But  in-  the  statute 

1  R  s.  tit.         of  W.  fl.  cop.  5,  de  hareditate  uxorum  by  construction  of  the 

S^  ™fi4^^*    ^^^  statute  is  taken  oncly  for  the  wives  inheritance  by  descent, 

FN  B  '<ub     ^^  ^^  ^y  purchsse,  as  appeareth  in  1  E.  a.  tit.  Quare  imped.  43. 

'  *  35H.6.54.  F.N.B.  34.b. 
[r]  6  Co.  5ft,  53,  There  be  some  that  have  an  inheritance  [c],  and  have  is 
R  ifr**d'***  neither  by  descent,  nor  properly  by  purchase,  but  by  creation  ; 
8Co*"6*J?|^  as  when  the  king  doth  create  any  man  a  duke,  a  roarquessc, 
the  Prince's  ca.  ^^^^f  viscount,  or  baron  to  him  and  his  heires,  or  to  the  heires 
(4  List.  196.)  males  of  his  bodie,  Ac.  he  hath  an  inheritance  therein  by  crea- 
tion.    A  man  may  have  an  inheritance  in  title  of  nobilitie  and 

dignitie 

(3)  or  taile,  not  in  L.  and  M . 
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dignHie  three  manner  of  way  es,  that  is  to  say,  by  crea- 

[l6.n  ^^*  ^y  descent,  and  by  i:^  prescription  (i).    By 
Y^^  *  J  creation  two  manner  of  ordinary  wayes  (for  I  will  not 
apeak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  pataat.    Creation  by  writ  is  the  ancienter  way;  and  here 
it  is  to  be  observed,  that  a  man  shall  gain  an  inlieritance  by 
writ  (a).    King  Richard  the  second  created  John  Beauchampe 
de  HoUe  baron  of  Kedermister  by  his  letters  patents,  bearing  (la  Co.  6^. 
date  the  LOth  October,  anno  regnittii  1 1,  before  whom  there  was  ^^^'  9'  ^') 
never  any  baron  created  bv  letters  patent,  but  by  writ.    And  it 
IS  to  be  observed,  that  if  he  be  generally  called  by  writ  to  the 
parliament,  he  hath  a  fee  simple  in  the  baronie  without  any 
words  of  inheritance*    But  if  ne  be  created  by  letters  patent, 
the  state  of  iaheritance  must  be  limited  by  apt  words,  or  else 
the  grant  is  void.  If  a  man  be  called  by  writ  to  the  parliamenjt, 
and  the  writ  is  delivered  unto  him,  and  he  dieth  before  he  cometh 
and  aits  in  parliament,  whether  he  was  a  baron  or  no  ?   And  it  is 
to  be  answered  that  he  was  no  baron,  for  the  direction  and  de- 
Uverie  of  the  writ  to  him  maketh  not  him  noble;  for  the  better 
understanding  whereof  it  is  to  be  knowne  that  the  words  of  the 
writ  in  that  case  are.  Rex,  Sfe.  E.  B.  de  D.  Chivalier  salutem. 
Qfda  de  adiouaimento  et  auensu  cmicUii  nostri,  pro  quUnudam 
arduis  et  urgenHbtu  nefotiU  MaiuM  ei  d^nsiouem  regni  nosiri 
Am^U<b,  tf€.  concernenkbuM,  qModdamparaamentum  nostrum  apud 
dmUUem  fVestm.  i)  81  OctolK  pnmm.Juturo  teneri  ordinavimus^ 
et  ML'eohiicumekcumpraiaUs,  fMgnatihusetproceribusdiotiregni 
noiiri  colloquium  hubere  et  irattatum^  voUs  inJUte  et  ligeancid  qui^ 
bus  nobis  tenemniJirmiUr  irtjungendo  mandamus,  gubd  consider 
ratis  dictorum  negotiorum  arduitate  et  perieuUs  imminentibus, 
cessmUe  excusatione  fudcwnaue,  dietis  die  et  loco  personaliter  in-  6  Co.  5a,  53, 
terdHs  nobiscum  et  eum  praiatis,  magnatibus,  et  proceribus  supra^  Coaniesse  of 
dSdit,  smer  dietis  negoiOs tractatttr*  vestrumque  consilium  tm^  8H  6  1*0^^' 
pensu/,  ifc.    And  tlus  writ  hath  no  operatioD  or  e&ct  until  he  48  e.  3.  3^. 
sit  in  parliament,  and  thereby  hb  blood  is  ennobled  to  him  and  35  h.  6.  46. 
his  heires  lineall ;  and  diereupon  a  baron  b  called  a  peer  of  Pi>  Com.  993. 
parliament,    [d]  And  if  issue  be  jiNned  in  any  action,  whether  [d\  35  H.0. 46. 
ne  be  a  baron,  &c«  or  no,  it  shall  not  be  tryed  by  jury,  but  by  4B  K.  3. 30.  b. 
the  rteord  of  pariiament,  which  could  not  appeare  unlesse  he  ^  ^  P*  ^* 
were  of  the  parliament  (3).    Therefore  a  duke,  earle,  &c.  of  ^^^l^^ 
another  kingdome,  are  not  to  be  sued  by  those  names  here,  for  1 1  e.  3.  Breve» 

that  473.  30K.4.6. 


(1)  See  1  Bulstr.  196,  where  the  earldom  of  Arundel  is  mentioned  as  an 
instance  6i  an  earldom  by  prescription.  In  this  case  many  curious  particulars 
concerning  the  honour  of  l^etwortk  are  mentioned. 

(  2  )  Baron  by  writ  ttJtes  grant  of  the  same  barony  by  patent.  This  determines 
his  barony  by  wii.  Othermse  it  is,  if  the  barony  iy  writ  was  suspended.  1 1  Co. 
Lord  Ddaware's  case,  Hal.  MSS.— But  the  doctrme  of  extinguishing  abarony 
by  writ  by  acceptance  of  a  patent-barony  seems  questionable ;  for  it  supposes 
a  right  to  surrenda*  the  baroay  by  writ.  See  in  Show.  Parliam.  Cas.  i.  Lord 
Puri^eck's  case,  in  which  the  house  of  lords  adjudged,  that  the  dignity  of  a 
viscount  could  not  be  surrendered  by  a  fine. — [Note  go.] 

(3)  This  doctrine  is  certainly  true  with  respect  to  baronies  by  writ;  be- 
cause, as  lord  Coke  observes,  ^e  blood  of  the  person  summoned  is  not  en- 
nobled tiU  he  takes  his  seat  in  parliament.  But  tne  case  of  nobility  by  letters 
patent  is  different,  for  hf  them  the  creation  is  perfect,  and  the  blood  is  ennobled 
without  sitting ;  and  therefore,  in  lord  Banbury's  case,  the  court  of  king's 

f  2  bench 
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that  they  are  not  peeres  of  our  parliament  (4).    And  albeit  the 
(6  Co  «ia  creation  by  writ  is  the  ancienter,  yet  the  creation  by  letters 

Countess  of        patent  is  the  surer,  for  he  may  be  sufficiently  created  by  letters. 
Ratlaud'scase.)  patent,  and  made  noble,  albeit  he  never  sit  m  parliament, 
[r]  6  Co.  59, 53,      [^]  And  it  is  to  be  observed,  that  nobilitie  may  be  granted 
(>>untesdeRut'  for  term  of  life,  by  act  in  law  without  any  actuall  creation ;  as 
land's  case.         if  a  duke  take  a  wife,  by  the  intermarriage  she  is  a  duches  in 
a  FI.Q.  11.         j^^^  Q^^  g^  Qf^  marquesse,  an  earle,  and  the  rest,  and  in  some 
?s  £.T.  ^reve,  Other  cases.    And  there  is  a  diversitie  betweene  a  woman  that 
954.  8  H.  4. 19!  18  noble  by  descent,  and  a  woman  that  is  noble  b^  marriage. 
1 1  H.  4. 15.        [/]  For  if  a  woman,  that  is  noble  by  descent,  marrie  one  that ' 
r\^'^^^'         IS  under  the  degree  of  nobilitie,  yet  she  remaineth  noble 
r/l  4  Co!  n8   ^^  (5) '  ^"*  '^  ^^^  gaine  it  by  marriage,  she  loseth  it  if  she 
if^ton's  case,    '  marry  under  the  degree  of  nobOitie,  and  so  is  the  rule  to  be 
tempore  Marin    understood,  Si  mulier  nobiUi  nupserit  ignobUi  deanU  cue  nobilis, 
Reginas.  [^]  But  if  a  duchesse  by  marriage  marrieth  a  baron  of  the 

Bnwke,  nosme    |.^,||^^  g\^Q  remaineth  a  dutchesse  and  loseth  not  her  name, 
14  H.^  fs.       because  her  husband  is  noble  (6),  et  sicde  cateris. 
a  H.  6.  iz .  And  as  an  estate  for  life  may  be  gained  by  marriage,-  so  may 

M  93  H.  6. 53.  the  king  create  either  man  or  woman  noble  for  (7)  life  [A]  but 
^  |i  ^'  ^^'  ^ot  for  yeares,  because  then  it  might  goe  to  executors  or  admi-> 
^'▼nd's^r    nistrators  (8).  The  true  division  of  persons  is,  that  everie  man 

is  either  of  nobilitie,  that  is,  a  lord  of  parliament  of  the  upper 
house,  or  under  the  degree  of  nobilitie,  amongst  the  commons,  > 
as  knights,  esquires,  citizens  and  burgesses  of  the  lower  house ' 
of  parliament,  commonly  called  Uie  house  of  commons;  and  he 
that  is  not  of  the  nobilitie  is  by  intendment  of  law  among  the 
commons  (9). 

*^  As  appears  by  the  Register.**  Which  booke  in  tlie  statute 
of  W.  2.  ca.  24,'is  cailed  Registrum  de  cancellaridy  because  it 
containeth  the  formes  of  writs  at  the  common  law  that  issue  out 
of  the  chancerie,  tanpiam  ex  officindjtutitia*  There  is  a  register 
of  originall  writs,  and  a  register  of  judiciall  writs;  but  when.it  h 

spoken 


bench  held  that  a  peerage  claimed  under  letters  patent  is  not  triable  by  the 
record  of  parliament,  but  must  be  questioned  by  pleading  non  concessit^  See 
the  King  and  Knollys,  1  L.  Raym.  10. — [Note  91.] 

(4^  Nota,  as  io  precedence  of  foreign  dukes,  earls,  Sfc.  it  differs  not,  though 
they  have  not  voice  in  parliament*  But  a  Scotch  or  Irish  earl  summoned  to 
parliament  here  is  as  an  English  eark  as  the  earl  of  Angus.  See  the  case  of 
the  dutchess  ofSiiffhlk.  Hal.  MSS.r—See  further  as  to  precedency  in  genenU, 
4  Inst.  361,  and  Prynn  on  4  Inst.  323;  and  as  to  the  precedency  of  Irish 
peers,  see  a  tract  by  the  late  earl  of  Egmont. — [Note  92*] 

(5)  See  14  H,  8.  42.    Djr.  79. 

(  V  ?"^  "*  ^^^  books  it  IS  said,  that  if  a  woman  noble  by  birth  marries  one 
of  mterior  nobUity,  she  shall  be  styled  by  the  dignity  of  her  second  husband. 
Dutchess  of  Suffolk's  case,  Ow.  82.    See  S.  C.  C  Bendl.  37.— [Note  93.] 

(7)  It  has  been  supposed  that  a  man  may  be  noble  during  the  life  of 
another.    2  H.  6.  29.  by  Danby.^Note  94.] 

(8)  As  to  the  degree  ^baronet,  it  ts  parcel  of  the  name;  and  therefore  capias^ 
against  L  S.  or  L  S.  knight,  tohere  he  is  baronet,  cannot  take  L  S.  baronet.  Noy, 
n.  382,  Sir  Richard  Lucyes  case.  Tr.  10  Car.  B.  R.  Cro.  n.  6,  Sir  Henry* 
Ferrers  case.  The  king  cannot  create  a  dignity  xoith  a  mesne  between  baron  and< 
baronets.  9  Jac.  12  Co.  n.  51.  HaJ.  MSS.— See  Noy,  87.  Cro.  Cha.  37*, 
and  13  Co.  81.— [Note  95.]  ^  . 

(9)  See  a  Inst.  29.  ^o. 
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spoken  generally  of  tlie  registeri  it  is  meant  of  the  register 

originall.    For  the  antiquitie  and  excellencie  of  this  booke,  see 

in  my  preface  to  the  eighth  part  of  my  Commentaries.     This  vide  Sect.  88. 

excellent  booke  our  author  voucheth  divers  times  in  these  94.96.101.157. 

bookes,  andxso  doth  he  divers  other  authorities  in  law  of  several  ^3i*  3>B.  383. 

kinds,  but  with  this  observation,  that  he  citeth  no  authoritie  but  ^'^*  ^'  ^^ 

when  the  case  is  rare,  or  may  seeme  dpubtfull,  which  appeareth  |!1  ^'  ^ 

in  this,  that  he  putteth  no  case  in  all  his  three  bookes  but  hath  70a.'  739. 

warrant  of  good  authoritie  in  law.    For  he  knew  well  the  rule, 

ihstt  perspictia  vera  non  sunt  probanda.  And  the  like  observation 

is  made  of  justice  Fitzherhert  in  his  booke  of  natura  brevium, 

that  he  never  citeth  authoritie,  but  when  the  case  is  rare  or 

was  doubtfull  to  him.    The  authorities  which  our  author  hath 

cited  iu  his  three  bookes  I  have  collected. 


ri7.T  «- Sect.  10- 

jj  ND  of  such  things,  whereof  a  man  may  have  a  numuell,  occupa- 
^  tioH,  possession  or  receipt j  as  of  Uuids,  tetmnents,  rents  and  such 
like,  there  a  man  shall  say  in  his  count  countant  afid  plea  pleadant, 
that  such  a  ofte  was  seised  tn  his  demesne  as  of  fee.  But  of  such  things, 
which  do  not  lie  in  such  manuall  occupation,  S^c.  as  of  an  advowson  of 
a  church  and  such  like,  there  he  shall  say,  that  he  was  seised  as  of  fee, 
and  not  in  his  demesne  as  of  fee.  And  in  Laiine  it  is  in  one  case,  qu5d 
talis  seisitus  fuit  in  domiaico  sue  ut  de  feodo,  and  in  the  other  case^ 
qudd  talis  seisitus  fuit,  &c.  ut  de  feodo. 

**TN  his  count  countant*'    Count,  i.  e.  narratio,  cometh  of  the  (I>«ct.  Pla.  83.) 

French  word  conte,which  inLatyne  is  narratio,  and  is  vulgarly 
called  a  declaration  (1).    The  onginal  writ  is  according  to  its 
name  breve,  briefe  and  short ;  but  the  count,  which  the  piaintife 
or  demandant  makes,  is  more  narrative  and  spacious  and  certaine 
both  in  matter  and  in  circumstances  of  time  and  place,  to  the  end 
the  defendant  may  be  compelled  to  make  a  more  direct  answer; 
so  as  the  writ  may  be  compared  to  logicke,  and  the  count  to  rhe- 
toricke :  and  it  is  that  which  the  civilians  call  a  libell.    And  in 
that  ancient  booke  of  the  Mirror  of  Justices,  lib.  2.  cap.  des*  Aflrrorde* 
loiers,  cantors  are  Serjeants  skilfull  in  law,  so  named  of  the  count  •'"'*"=**• 
as  of  the  principal  part,  and  in  ^.  2.  ca.  29,  he  is  called  serjeant  ^•^^  cap.  39. 
counter  (2).  • 


(1)  As  to  the  form  of  a  count  ox  declaration,  and  all  other  particulars  con- 
cerning it,  see  Com.  Dig.  Pleader,  C  The  whole  of  lord  chief  baron  Comyns' 
work  is  equally  remarkable  for  its  great  variety  of  matter,  its  compendious  and 
accurate  expression,  and  the  excellence  of  its  methodical  distribution ;  but 
the  title  Pleader  seems  to  have  been  the  author's  favourite  one,  and  that  in 
which  he  principally  exerted  himself. — [Note  96.]  ' 

(2)  See  further  on  the  antiquity  and  dignity  of  Serjeants  at  law,  Blackst. 
Com.  5th  ed.  v.  1.  p.  24,  and  v.  3.  p.  26,  and  the  books  there  cited,  particularly 
Fortesc.  De  Laud.  Leg.  Ang.  c.  50.  Spelm.  Gloss.  335.  Pref.  to  10  Co, 
2  Inst.  214.  Dugd.  Orig.  Jurid.  and  a  tract  by  the  late  Mr.  seijcant  Wynn, 
which  was  printed  in  1 765.     To  tliese  add  Waterh.  Comment*  on  Fortesc. 

F  3  >36, 


17*  a.  17.  b.]  Of  Fee  simple.     L.  1.  C.  1.  Sect.  10. 

(Post.  303.)  <<  In  his  pfea  pUadant.'*    Placitum.    Here  Littieton  teadiech 

good  pleading  in  this  point,  of  which  in  his  Third  Booke  and 
Chapter  of  Confirmation,  Sect.  534,  he  thu8  saith,  And  knonoj  my 
son^  thai  it  is  one  of  the  most  honorable^  laudalie^  and  ijfrqfitable 
things  in  our  law,  to  luive  the  science  qfwdl  pleading  tn  -adioms 
reals  and  personals ;  and  therefore  I  counsade  thee  especialfy  to 
imploy  thy  courage  and  care  to  leame  this*  And  for  this  cause 
this  word  placitum  is  derived  d  placendOf  quia  bene  pladtare  super 
omnia  placet ;  and  it  is  not,  as  some  have  said,  so  caUed  per 
antiphrasin,  quia  non  placet* 

Bract.  lib.  4-  *^  Seised;*  Seisitus,  commeth  of  the  French  word  «eim,  i.e. 

nl'  ^^f'l  ^^^^'  possessio,  saving  that  in  the  common  law,  seised  or  seisim  is 

Britton    ^^*  properly  appl  ved  to  freehold,  and  possessed  or  possession  properly 

fol.  305,306.  to  goods  and  chattels;    although  sometime  the  one  is  used 

Flet.  lib.  5.  c  5.  instead  of  the  other, 

Staunf.  Frsr.  8. 

PI.  Com.  fo.  1 9 1 ;  *^  In  his  demesne  as  qfjee,  in  dominico  suo  ut  in  feodo.*'  Domu- 
Wrotesley's  nicum  is  not  onely  that  inheritance,  wherein  a  man  hath  proper 
^*«-  dominion  or  ownership,  as  it  is  distinguished  from  the  lands  which 

another  doth  hold  of  nim  in  service,  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sustentation, 
maintenance,  and  supportation  of  die  lord  and  his  houshold,  and 
savoureth  de  domoy  of  the  house,  either  ad  mensam,  for  his  or  their 
board  or  sustentation,  or  is  manually  received,  (as  rents)  for  bear- 
ing and  defraying  of  necessary  charges  publike  or  private.  Of 
these,  saith  our  author,  he  should  plead,  that  he  is  seised  in  domi- 
nico suo  ut  dejeodo,  i.  e.  de  feodo  dominicaliy  seu  ierrd  dondnicali 
seu  redditu  dominicaU;  which  is  as  much  as  to  say  demeyne  or 
domain^,  of  the  h^d,  i.  e.  manured  by  the  hand,  or  received 
by  the  hand ;  and  therefore  he  calleth  it  manuall  occupation, 
Doinesciajr;        possession  or  receipt  (3).    And  in  Domesday  demeane  land  is 

called  inland ;  as  for  example,  4  bovatas  terra  de  irdand,  et 
10  bovatas  in  serxitio* 

**  In  such  manuall  occupation,  8pc.**  There  is  nothing 
in  our  author  but  is  worthy  t^  of  observation.  Here  is  F 1 7 » "1 
the  first  (<^-c.)  and  there  is  no  (J^c.)  in  all  his  three  I     ]>  *  Jj 
bookes  (there  being  as  you  shall  perceive  very  raany)^ 
but  it  is  for  two  purposes.  First,  it  doth  imply  some  other  neces- 
sary matter.   Secondly,  that  the  student  may,  together  with  that 

wnicti 


136>  137'^  ^^^  547  to  563,  where  the  author  is  so  full  and  explanatory  on  the 
same  subject,  tibat  what  he  has  collected  may  veiy  well  be  deemed  a  treatise 
upon  it.  Mr.  Waterhouse,  though  a  very  prolix  as  well  as  extravagant  writer, 
one  who  too  frequently  exhausts  himself,  and  disgusts  his  readers,  by  tedious, 
useless,  and  iU-timed  digressions,  appears  to  have  been  a  man  of  considerable 
learning ;  and  his  collections,  relative  to  the  antiquities  of  our  law,  may  some- 
times be  resorted  to  with  great  advantage,  and  may  very  much  facilitate  the 
labours  of  more  judicious  and  able  inquirers.— [Note  97.] 

(3)  Vide  tfie  diversity  bettoecn  count  and  plea  in  some  cases*  In  deli  fir 
rent  the  plaintiff  shall  count,  that  he  leased  toithout  showing  seisin  or  seisin  in 
demesne.  2 1  H.  7. 26.  So  in  Formedon,  quod  L  S.  dedit.  3  E*  3. 35-  5  E.  3. 
16.  3  E,  3. 59.  1 5  JB.  4. 1 7.  But  in  counting  descent  in  xvrit  qfentry^  he  ought 
to  plead  seisin,  and  in  pleading  a  gift  in  tail,  he  ought  to  allege  seisin  in  demesne, 
18  /f.  6, 94.  .  15  JS.  4. 17.  Hal..  MSS.  See  further  on  pleading  seishi  in 
demesne,  post.  17.  b. — [Note  y8.] 


L.  1 .  C!  1 .  Sect.  10.        Of  Fee  simple.  [IT-  b. 

Iwhichour  aathor  hath  said,  inquire  wliat  authorities  there  be  in 
aw  that  treat  of  that  matter,  which  will  worke  three  notable 
efibcts ;  firsty  it  will  make  him  understand  our  author  the  better : 
secondly,  it  will  exceedingly  adde  to  the  reader's  invention :  and 
lastly^  it  will  fasten  the  matter  more  surely  in  his  memory ;  for 
which  purpose  I  have  for  his  ease  in  the  beginning  set  downe,  in 
these  Institutes,  the  eSstt  of  some  of  the  pnncipal  authorities  in 
law,  as  I  conceive  them  concerning  the  same.  In  this  place  the 
f  4^.^  implyeth  possession  or  receipt,  and  such  other  matter  as 
appeat^th  by  my  notes  in  this  Section.  As  ibr  the  authorities  of 
law,  you  shall  find  the  efiect  of  them  in  this  Section,  and  the  Uke 
of  the  rest  of  the  (S^.)  which  you  shall  find  in  tlie  Sections  here- 
after mentioned,  omitting  those  (for  avoyding  of  tediousnesse) 
that  cither  are  apparent,  or  which  are  explained  in  some  other 
places,  viz.  Sect.  20. 48. 102. 108. 120.  125. 136,  137.  146. 149. 
154, 164. 166, 167, 168. 177.  179. 183, 184.  194.  SCO.  20s.  210, 
211.217. 220. 226ft  233^  240.  242.  244,  245.  248.  262. 264. 269, 
270, 271. 279. 320.  322, 323.  325,  326, 327.  329, 330. 335, 336. 

841-  347>  348>  349»  350. 358.  355>  35^.  359-  364, 3^5-  374, 375- 
377-  381. 384-  389*  393. 395.  397-  399-401, 40a.  410.  417.428. 
433-  447. 449-464. 470,471-  477'  483. 489-  500, 501.  5«a* 533* 
55^y  553. 55«.  55^'  563. 578.  59h  59^,  593,  594*  ^3-  613. 624, 
625.630.632.634.637, 638.  648.  659, 660,  661.  669.687.  693. 
700. 7 18. 745. 748, 749.  All  which  I  have  observed  and  quoted 
here  once  for  all,  for  the  ease  of  the  studious  reader  (1 ). 

**  Ut  dejeodo*^  Where  fu/J  is  not  by  way  of  similitude,  but  to  Brit.Qos^**^* 
be  understood  positively  that  he  is  seised  in  fee.    And  so  it  is  optime.   Ileia, 
where  one  pleads  a  descent  to  one  tUjUio  et  hterediy  that  is,  to  lib.  6.  cap.  6» 
7o.  5.  that  is  sonne  and  heyre,  et  sic  dearteriSf  where  (tUJ  denotat  ^*"*  *****  3* 
ipsam  vcritatem,  ^'  ^' 

'*  As  of  an  advotosan"  Of  an  advowson  [•]  wherein  a  man  haA  [<]  7  E.  3. 63. 

as  absolute  ownership  and  propertie  as  he  nath  in  lands  or  rents,  ^4  ^  3-  74* 

yet  he  shall  not  pleade  that  he  is  seised  ni  daminico  suo  ut  de  ^^'^  q^ 

Jeodo  (2),  because  that  inheritance,  savouring  not  de  domOf  cannot  *^p^  1 54.  '*"* 

either  serve  for  the  sustentation  of  him  and  his  houshold,  nor  any  M^ror,  cap.  2. 

thing  can  be  receivedfor  the  same  for  defraying  of  charges.  And  aect  17. 
therefore  he  cannot  say,  that  he  is  seised  thereof  in  dominicosuout 

dejeodoy  whereby  it  appeareth  how  the  common  law  doth  detest  (Doctr.  Flac. 

simony  and  all  corrupt  bargaines  for  presentationsto  any  benefice,  ^^7-  Post.  89. 

but  that  [k]  idottea  persona  for  the  discharge  of  the  cure  should  be  fj^g  q^  ., 

presented  freely  without  expectation  of  any  thing :  nay,  so  cau-  Boswer»  rase, 
tious  is  the  common  law  in  this  point,  that  theplAna^are  impedii 
should  recorer  no  damages  for  the  losse  of  his  presentation  untill 

the 


(1)  See  in  fol.  22.  a«  the  note  in  jrespect  to  lord  Coke's  observation  on 
Litdieton's  use  of  nota^  Sfc,  and  like  expressions. 

(2)  And  yet  in  34  H.  6.  37.  one  pleads,  tliat  the  king  was  seised  in  his 
demesne  as  of  fee  of  an  advowson  in  gross. — See  also  26  £•  3.  64.  b.  whtsre 
in  a  writ  of  right  of  advowson  by  an  abbot  against  the  countess  of  Ormond, 
the  plaintiff  counts,  that  one  J2.  was  seised  m  his  demesne  as  of  fise  and  right, 
and  It  was  held  good.  If  a  church  be  impropriate,  the  impropriator  may  plead 
seisin  in  his  demesne  as  of  fee.    Plowd.  503. — [Note  99.] 

r4 


t 


!?•  b.]  Of  Fee  simple.        L;  1.  C.  1.  Sect.  IO4 

Uie  statute  of  Jf\  2.  cap*  5.  (3)    Add  that  b  the  reason  that  gar- 
ms £.  9.  dian  in  socage  [f] shall  not  present  to  an  advowson,  because  he 

Pretentnicnt  al    ^|m  ^^  nowing  for  it,  and  Dy  consequent  he  cannot  account  for 
Egise.  10.  j^  j^^^  ijy  ^  ^^  jjg,  ^jjpjj  meddle  with  nothing  that  he  cannot 

a7  E.^?^.  account  for.    [m]  And  in  a  writ  of  right  of  advowson,  the  patroa 

99  E.  3.  5.  shall  not  alledge  the  explees  or  takine  of  the  profits  in  himsdie 

3i  ^  3-  but  in  his  incumbent.     And  hereby  we  old  bookes  shall  be  the 

^^^^i^'  better  understood,  viz.  BracUm^  lib.  4.  tract  3.  cap.  nu.  5.  Ed 

olj^b  )  autem  dominicum,  ^uod  quit  habet  ad  tnensam,  etpropriiy  newt  sunt 

r»]7k3.63.  Boordlands,  Jng/ic^.  And  F/^to,  lib.  5.  ca.  5.  Est  autem  domini' 

bractoD,  363.  cum  propriHerra  ad  mensam  asstgnata,   Dominicum  etiam  didtur 

i?**   ,..  cul  differentiam  ejiLS  quodtenetur  in  seroitio.    But  of  an  advowsoD 

Elcta,lib.  5-  gQ^  ^^^Yk  like  he  shall  plead,  that  he  is  seised  de  adrocatione  ut 

"**'  defeodo  etjure  (4). 

''  Adwmson"  Adoocatio,  signifying  an  advowing  or  takmg  into 

protection,  is  as  much  as  jm  patronatiU,    Sir  fVilliam  Herle  in 

7  £.  3.  4.  7  £.  3.  fol.  4.  saith,  that  it  is  not  long  past,  that  a  man  did  know 

what  an  advowson  was ;  but  when  a  man  would  gprant  an  advowson^ 

he  granted  A^enam  the  church,  andthereby  theadvowson  passed. 

45  £.  3. 5.  Videos  E.  3. 5.  But  surely  the  word  is  of  greater  antiquity ;  for 

in  the  Register  there  is  an  originall  writ  de  recto  advocationu^  and 
in  the  originall  writ  of  assise  de  darreine  presentment  the  patron 
nl  W.  4.  ca.  5.    is  called  adtocaius.  [n]  Vide  W.  2.  ca.  5.  And  so  doth  [o]  Bracton 
0]  Bract,  lib.  4.  call  him.     Adxocatus  autem  did  potent  ille^  ad  quern  pertinetjus 
fo.  340.  advocationis  aUcujuSf  ut  ad  ecdesiam  pnesentet  nomine  proprio  et 

[p]  Fleta,  lib.  5.    non  aUeno,  And  [  p"]  Fletay  lib.  5.  cap.  1 4.  agreeth  herewith  almost 
<^  14  teiidem  verbis :  Adxocatus  est  ad  quern  pertinet  Jus  advocationis 

alterius  ecclesuBy  ut  ad  ecdesiam  nomine  proprio  non  alieno  possit 

pnesentare. 

(3)  Adv&mon  assets,  Recoxery  in  xalue  for  advavoson  shall  be  iad.Jbr 
every  mark  [the  church  is  worth  oy  the  year].  8  £.  3.  Recovery  in  valuCy  11. 
Hal.  MSS.  The  words  between  the  brackets  are  added  from  Fitzh.  Abr. 
As  to  an  advowson's  being  assets  and  valuable,  see  post.  374.  b.  and  the  note 
there  given  on  the  subject. — [Note  100.] 

(4)  Office  de  balliva  pard  vel  hundredi  not  demesne,  yet  the  esplees  shall 
be  laid.  7  £.  3-  63.  8  E.  3.  SS*  Corody  not  demesne.  17  £.  s.  Nuper 
obiit  12.     Tithes  whether  demesne^  Dy.  85.    One  grants  a  rent  chargtf  the 

frantee  brings  annuity,  and  declares  of  a  grant  virtute  cujus  fuit  seisitus  in 
ominico  suo  ut  de  feodo.  By  some  this  is  electing  to  have  tt  as  a  rent  charge^ 
3  E.  6.  Dy.  65.  But  ruled  contra,  and  the  pleading  good  in  substance.  M,  43^ 
44  Eliz.  B.  R.  Case  of  dean  of  Rochester.  Noy,  n.  163.  M.  11  Car.B.  R. 
Cro.  n.  24.  Sprint  and  Hickes,  3  Bulst.  148.  Hal.  MSS.  The  dean  of 
Rochester's  case  is  in  Noy,  37.  q  And.  106,  &  Ow.  73. — A  man  entitled  to 
a  ro0</ pleads  sebin  of  it  m  daminico  suo  ut  dejeodo  et  injure.  3  H.  6.  7.  In 
nativo  habendo  esplees  alleged,  and  yet  the  count  for  the  villein  only  de 
Jeodo  etjure.  39  H.  6. 33. — ^Where  a  reversion  depends  on  jon  estate  for  years, 
there  pleading  either  seisin  in  demesne  as  of  fee,  or  seisin  as  of  fee,  will  be 
good ;  but  if  uie  reversion  be  on  an  estate  of  freehold,  only  seisin  in  demesne 
can  be  pleaded.  Plowd.  191.  a.  See  accord.  Dy.  )oi,  in  Culpepper's  case. 
It  is  said,  that  a  reversion  or  remainder  belonging  to  the  king's  tenant  fa  a^e 
formerly  entitled  the  king  to  wardship,  though  the  statute  17  £.  2.  deprtro* 
gaiivd  regis,  cap.  1 .  speaks  of  lands  of  which  Uie  tenant  dies  seised  in  doamuco 
suo  ut  de  feodo.  Steunf.  Prsrog.  8.  a.  Plowd.  11.  See  further  as  to  pleading 
seisin  in  demesne,  ante,  1 7.  a.  n.  3.  Staunf.  Praerog.  8.  a.  14.  a.  Doctrm.  Flac« 
387,  tCom.  Dig.  Pleader,  C.  35.— [Note  101. J 


L.  1.  C.  1.  Sect.  10.       Of  Fee  simple.        [17.  b.  18.  a. 

frcneidart*   And  \q\  BriHUm^  cap.  99,  the  patron  is  called  arow,  [9]  Brittou, 

and  the  patrons  are  called  advocatif  for  that  they  be  eiUier  foun-  <^P-  0^* 
ders  or  maintainers  or  bene&ctors  of  the  church,  either  by 
buildinffy  dotation  or  increasing  of  it,  in  which  respect  they  were 
also  called /Mi/ro»t,  and  the  BAvowsonjus  patronatiis. 

And  it  is  to  be  understood  that  there  is  a  great  [r]  diversity  r^j  33  h.  6. 11. 

inter  advocoHonem  medtetatis  ecclesia,  Sfc,  et  medietatem  advoca^  b.  per  Prisot. 

tionis  €cclena(s)f  and  of  their  seyerall  remedies  for  the  same.  14  H.  6. 15. 

For  the  advowson  of  the  moity  is,  when  there  be  severall  patrons  P*' Newton, 

and  two  severall  incumbents  in  one  church,  the  one  of  the  one  ^  ^    '^^^' 

moity  thereof,  and  the  other  of  the  other  moity,  and  f.  N.  B.  31.  b. 

ClS.n  one  1:9"  part  as  well  of  the  church  asofthetowne  loCo.  135,1 3G, 

a.    J  allotted  to  the  one,  and  the  other  part  thereof  to  tl^e  R-Smithc'icate. 

other ;  and  in  that  case  each  patron  if  he  be  disturbed  P  ^'^' 

shall  have  a  quare  itnpedity  quod  pennittat  ipsum  pnesentare  ^^.t-'i^- 

idoneam  personam  ad  medietatem  ecctena  (1).  1 7  £.  3-  78. 

17  s*  3.    Dower  163.    (4  Co.  75.    5  Co.  10a.    alDtt.375.) 

But  if  there  be  two  coparceners,  and  they  do  agree  to  present  (^^  Co«  135. 

by  tume,  each  of  them  in  truth  hath  but  a  moity  of  the  ctiurch ;  '**  ^*  ^*  3^) 
but  for  that  there  is  but  one  incumbent,  if  either  of  them  be  dis- 
turbed, she  shall  have  a  quare  mpeditf  SfC.  prasentare  idoneam 
personam  ad  ecclenam^  for  that  there  b  but  one  church  and  one  . 

mcumbent,  and  so  of  the  like  («).  But  in  [*]  the  said  case  of  two  \^  f^^^* 

coparceners,  one  of  them  shall  have  a  writ  of  right  of  advowson  !^[  ^  ,^ 

de  medietate  advocationis ;  for  in  truth  she  Jiath  but  a  right  to  a-  Droit,  68, 6g. 

moity ;  but  in  the  other  case,  where  there  be  two  patrons  and  two  F.  N.  B.  31,  b. 

incumbents  in  one  church,  each  of  them  shall  have  a  writ  of  ""^  83*  •• 

right  of  advowson  de  advocatione  medietatis,  ^.  ^'  Ig^ 

75,  76.     7  £.  3.  337.    8E.  3.  4Q5.    as  Ass.  p.  33.    14  H.  4.  10.     33  £.  3.  Qosr. 
imp.  196. 

And  as  there  may  (as  hath  beene  said)  be  two  severall  parsons 
in  one  church,  so  there  may  be  two  that  maymake  but  one  parson 

in  a  church,  [t]  Britton  saith,  si  ascun  eslise  soit  done  a  divers  rq  Britton, 

persons  per  un  sole  avotoe,  nulnesepurajSeadreper  assise  de  juris  to,  336. 
utrum  ne  nul  eitre  implede  sans  F autre,  S^c.  Abd  therewith  agreeth 

Fleta*    \u\  Item  licet  aliqua  ecdesia  divisajuerit  inter  duos,  site  [u]  Fkta,lib.6> 

bona  sua  habeant  communta  sive  separata,  dum  tamen  unicum  habe-  ca.  19. 
ant  advocatum,  nuBus  eorum  sine  alio  agere  poterit  veiimpladtari. 

And 


(5)  But  note  that  this  diversity  doth  not  hold  in  the  case  of  a  rectory ;  for 
in  Holland's  case,  4  Co.  75,  the  pleading  was  ad  medietatem  rectoria,  whereas 
it  should  have  been  ad  rectoriam  medietatis,  and  yet  it  was  taken  by  the  court 
to  be  the  same  in  efiect. — [Note  10a.] 

(1)  Accordingly  in  Smith's  case,  10  Co.  135.  b.  it  was  agreed,  that  quare 
impedit  pnesentare  ad  medietatem  eccleeia,  shall  only  be  when  there  are  two 
several  patrons  and  two  several  incumbents  of  distinct  parts  of  the  same 
church ;  but  in  that  case  the  court  implied  as  much,  because  the  count  alleged 
a  seisin  de  advocatione  medietatis.  In  Windsor's  case,  Cro.  Eliz.  686,  where 
the  count  was  of  the  advcmson  of  two  parts,  the  court  held  the  declaration  to 
be  bad ;  but  then  it  was,  because  by  other  parts  of  the  declaration  it  appeared 
that  the  church  was  entire,  and  that  there  was  but  one  incumbent,  and  con^ 
sequently  that  the  plaintiff's  title  was  to  ino  parts  of  the  advoiaoson,  and  not 
to  an  advafcoson  of  tvoo  parts. — [Note  103O 

(2)  See  further  on  this  subject  Doder.  Advows.  21.3  Leon.  36.  Dy.  78.  b. 
&  ?9<j.  W.  Jo.  446,  &  Wils.  vol.  2.  p.  22J,  &  231. 


18.  a.]  Of  Fee  simple.         L.  1.  C.  1.  Seel.  1 1. 

F.  N.  B.  49. 0.    And  FitzJt.  saith,  that  two  prebemkrieB  may  be  one  panon  of  • 

church)  who  shall  joyne  id  eijuris  uiruniy  so  as  one  rectoryuiaybe 
annexed  to  two  several!  prebends,  and  both  of  them  make  but  one 
parson.    But  where  one  is  parson  of  the  one  tnoi^  of  a  church, 

F.  N.  B.  49.  P.    and  another  of  the  other  moity,  as  hath  been  said,  there  one  of 

them  shall  have  ^  Juris  utrum  a^nst  the  other,  and  in  the  writ 
shall  name  him  persona  medietaits  eodesue^  SfC.  But  for  avoyding 
of  suspicion  of  curiositie  if  we  should  proceed  any  furtlier  herein, 
we  will  attend  what  LiHlHon  wlU  funher  teach  us* 


Sect  11. 

yi  ND  notef  that  a  man  cannot  have  a  more  large  or  greater  estate  of 
inheritance  than  fee  simpk. 

HTHIS  doth  extend  as  well  to  fee  simples  conditional  and 
qualified,  as  to  fee  simples  pure  and  absolute*  For  our 
author  speaketh  here  of  the  amplenesse  and  greatnesse  of  the 
estate,  and  not  of  the  perdurablenesse  of  the  same.  And  he, 
that  hath  a  fee  simple  conditionall  or  qualified,  hath  as  ample 
and  ^preat  an  estate,  as  he  that  hath  a  fee  simple  absolute ;  so  as 
the  diversity  appeareth  betweene  the  quantity  and  quality  of  the 
estate. 

From  this  state  in  fee  simple,  estates  in  taile  and  all  other 
particular  estates  are  derived;  and  therefore  worthily  our  author 
beginneth  his  First  Booke  wiUi  tenant  in  fee  simple,  for  d  prin- 
cipalioribus  seu  dignioribus  est  inchoandum. 

"  Cttfinot  have  a  more  large  or  greater  estate^  tfcJ*  For  this 
[«]  PI.  Com.  cause  two  [a]  fee  simples  absolute  cannot  be  of  one  and  the 
349*  vod  s^B.  selfe-same  land.  If  the  kmg  make  a  gift  in  taile,  and  the  donee 
MttS^Dieril  ^  attainted  of  treason,  in  this  case  the  king  hath  not  two  fee 
16  Elis.  simples  in  him,  viz.  the  ancient  reversion  in  fee,  and  a  fee  simple 

Dier,  330.  determinable  upon  the  dying  without  issue  of  tenant  in  taile,  but 

a  Marie,  both  of  them  are  consolidated  and  conjoined  together  (4).  And 

Dicr,i07,  ^  ®  ^ 

Austen's  case.    Pa.  38  El'u.  rot.  108.  in  Qoar.  Imp.  betweene  the  Qaeene,  PI.  and  the 
Bishop  of  Lincoloe,  Hoasey  and  others,  Dcff.     15  E.  4.  6.  8. 

so 

(4)  See  ace.  Cro.  Eliz.  519.  Hob«  3^3,  and  W»  Jo.  d.-^^The  kinff  shall 
be  said  to  be  in,  in  point  of  reverter,  and  shall  avoid  leases  by  tenant  tn  tail^ 
Plotod.  552.  2V.  3  Car.  Rot  'J21O9  and  adjudged  H*  3  Car.  Hutt*  n^  atid  Crook. 
ft.  4.  sir  Thomas  Hol^s  case*  A.  tenant  for  M^  remainder  to  B,  his  son  and 
heir  apparent  in  taU^  remainder  to  As  right  heirs*  A^  grants  rent  charge  to  C. 
and  MS  heirsy  A,  and  B.  levyjine  to  the  use  of  A.  and  his  heirsy  A.  if^Jeogs  Z>» 
and  dies  having  issue  B, ;  and  ruled,  that  2>.  shall  hold  charged,  Jbr  by  thejine 
he  has  a  fee  consolidated  in  him ;  tJiich  qusere.  For  M*  \o  Jac.  B.  It*  BuUtr* 
n.  35.  in  Erringion^s  case.  A.  and  B.  his  wife  tenants  in  tail  special^  remainder 
to  the  right  hetrs  of  A.  have  issue  a  son  and  a  daughter ;  the  son  by  indenture 
makes  lease  for  40  years  to  commence  after  the  momer's  death,  the  father  being 
dead ;  the  son  die<  xoithout  issue ;  the  daughter  levies  a  fine  to  I.  S. ;  the  mother 
dies ;  and  although  this  lease  ispar^  derived  out  of  the  fee  simple^  and  by  the 
fine  L  S.  had  a  consolidated^,  yetf  because  the  daughter  toas  not  liable  to  the 

lease, 


jwttice  Vaittraiy  wiiu  bccuw  •«  ^i 

(i)  In  Plowd.  11.  Saunders  arguendo  8aY8>  that  one  maj  have  land  hy 
purchase  three  ways,  by  bargain  or  gift  for  money,  by  gift  without  any 
recompense,  and  by  way  of.  remainder.— [Note  105.] 
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aeaa ;  t/ie  son  dierimthout  issue ;  ike  daughter  levies  a  fine  to  L  S. ;  tht  mother 

dies;  and  although  this  lease  is  parity  derived  out  qf  the  fee  simple^  and  by  the 

fine  /.  5.  had  a  consolidated  Jee^  yet^  because  the  daughter  was  not  liable  to  the 

lease. 


L.  !•  C.  1.  Sect.  U.        Of  Fee  simple.        [I8.a.  18- b. 

80  it  k^  If  sach  a  tenant  in  taile  doth  convey  the  land  to  the 

king  his  heires  and  tucceggort,  the  kin^  hath  but  one  estate  in 

fee  simple  un^edlnHfRr,  iMlraie  kings  grant  oF'one  estate  is 

good,  and  so  4iras  it  adjudged  in  the  court  of  common '  pleas. 

And  yet  in  s^reral  persons  by  act  in  law,  a  reversion  may  be 

in  fee  simple  fci  one,  and  a  fee  simple  determinable  in  another 

by  matter  e«  |ai^,/9E^o ;  as  if  a  sift  m  taile  be  made  to  a  viUeine, 

and  the  lord  eiter,  the  lord  hath  a  fee  simple  qualified,  and  the 

donor  a  reveiilion  in  fee  (5>    But  if  the  lord  infeoffe  the  donor, 

now  both  fee  iimplesare  united,  and  he  hath  but  one  feeiimple 

in  him.    Butane  fee  simnple  cannot  depend  upon  anoliher  by  me  <Pb«rd.  Mg, 

grant  of  the  |artae$  asifkndsbe  given  to  ^«  (6),  so  long  as  B.  Dy.4,&  la.Cm- 

hath  heires  of  his  body,  the  remainder  over  in  fee,  the  remainder  •^a">-  59o.  Findi, 

is  voyde  (7).  8'o-  «*• » '3- 

^      ^'^  1B0.Abr.8a7. 

Dy.  156.  h.) 


Sect.  12. 

yd  L  SO,  purchase  is  called  the  possession  of  lands  or  tenements  that  a 
man  hath  by  his  deed  or  agreemaU,  unto  which  possession  he  commeth 
not  by  title  of' descent  from  any  of  his  ancestors,  or  of  his  cousins,  bui  by 
his  owne  deed. 

TyURCHASE  in  Latin  is  either  acquisitumy  of  the  verbe 

acquiroy  for  so  I  finde  it  in  the  original  Register,  Bracton, 

CI  8.  "1    ^34*  ^^  terris  vel  tenementis,  qua  t^  viri  et  vndieres  Ijb.  a.  foL  65. 
b*  J    coniunctim  acmtisiverunt,  Sfc.  Bracton  cslleth  it  per' 
qmsUum ;  and  by  [b]  Glanvill  it  is  called  qtuestus  m  GhuiTill, 
or perquintwnu  "b.  7.  cap.  1. 

A  purchase  is  always  intended  by  title,  and  most  properly  by  ^^^  ^  33* 
some  Kind  of  conveyance  either  for  money  or  some  other  con-  /^'Bj[*Abr*'' 
sideration,  or  freely  of  gift ;  for  that  is  in  law  also  a  purchase  (l).  ^37.) 
But  a  descent,  because  it  commeth  merely  by  act  of  law,  is  not 
said  to  be  a  purchase ;  and  accordingly  the  makers  of  the  act  of 

parliament 

leascy  consequently  the  conusee  shall  not  he  liaUe  to  the  lease  so  long  as  the  tail 
continues,  Vid.  M.  6  Jac,  B.  IL  n.  22.  Nedham's  case.  Tenant  in  taUy  re^ 
mainder  to  the  king,  is  attainted  of  treason.  The  king  shall  not  be  in,  in  point 
of  remainder,  but  as  long  as  the  taU  continues  shall  be  in  under  tenant  in  tail, 
and  subject  to  his  charges,  and  so  it  differs  from  Walsingham^s  case,  where  the 
king  had  the  reversion.  Paradine's  ease.  Hal.  MSS. — -See  sir  Thomas  Holt's 
case  in  Hutt.  96,  and  Cro.  Cha.  103,  and  Errington's  case  in  2  Bulstr.  42. 
As  to  Nedham's  case  and  Paradine's  case,  I  take  them  to  be  the  same, 
and  the  reader  will  find  it  reported  by  the  name  of  Poole  and  Nedham^ 
Yelv.  149. — [Note  104.] 

(5)  See  ace.  post.  1 17.  a. 

(6)  The  woros  and  his  heirs  seem  wanting  here.  « 

(7)  Ace.  10  Co.  97.  b.  See  an  observation  on  this  doctrine  by  lord  ch. 
justice  Vaughan,  who  seems  to  question  it.    Vauffh.  269,  270. 

(1)  In  Plowd.  11.  Saunders  arguendo  savs,  that  one  may  have  land  by 
purchase  three  ways,  by  bargain  or  gift  for  money,  by  gift  without  any 
recompense,  and  by  way  of  remainder.— [Note  105.] 


18. b.]  Of  Fee  simple.  L.  !•  C:  1.  Sect.  1?, 

PI.  Com.  Wim-  parliament  in  i  H.  5.  ca.  5.  speake  of  them  that  have  lands  or 
bishe'sca.  47.  b.  tenements  by  purchase  or  descent  of  inheritance.  And  so  it  is 
1  U.  5.  cap.  5.    of  an  escheate  or  the  like,  because  the  inheritance  is  cast  upon, 

or  a  title  vested  in  the  lord  by  act  in  law^  and  not  by  his  own 

deed  or  agreement,  as  our  author  liere  saith  (2).    Like  law  of 

the  state  of  tenant  by  the  curtesie,  tenant  in  dower,  or  the  like. 

But  such  as  attaine  to*  lands  by  meere  injury  or  wrong,  as  by 

disseisin,  intrusion,  abatement,  usurpation,  &c.  cannot  be  said  to 

come  in  by  purchase,  no  more  than  robbery,  burglarie,  pyracy, 

or  the  like,  can  justly  be  termed  purchase  (3). 

(Cfo.  Jam.  366.       If  a  nobleman,  kmght,  esquire,  &c.  be  buried  in  a  church,  and 

Toft.  27.  a.         have  his  coat  armor  and  pennons  with  his  armes,  and  such  other 

Q  Inst,  aoa.)       ensignes  of  honour  as  belong  to  his  degree  or  order,  set  up  in  the 

church,  or  if  a  gravestone  or  tombe  be  laid  or  made,  &c.  for  a 
fc]  9  H.  4. 34/  monument  of  him,  [c]  in  this  case  albeit  the  freehold  of  the 
Mich.  10  Ja.  church  be  in  the  parson,  and  that  these  be  annexed  to  the  free- 
obiter  in  Coin,  hold,  yet  cannot  the  parson  or  any  take  them  or  deface  them, 
Banc,  in  Pym's  \y^^  |jg  J3  subject  to  an  action  to  the  heire  and  his  heires  in  the 
*^"^'  honour 

(a)  The  abbot  of  Fountains  of  the  order  of  Cisteraans  before  the  council  of 
Lateran  makes  ajeqffhienty  and  the  land  escheats  to  him  after  the  council  of 
Lateran,  It  seemsy  that  he  shall  not  be  charged  with  tithes^  because  it  is  not 
a  purchase.  Quaere,  M.7  Jac»  Bm  R,  Dickson  and  Waller.  Hal.  MSS.  It  was 
decreed  by  the  geneial  council  of  Lateran  in  1215,  that  the  privilege  of 
exemption  from  tithes,  enjoyed  by  the  Cistercians  and  other  religious  orders, 
should  not  extend  to  lands  purchased  after  that  council,  ^e  occasione  privi" 
le^orum  suorum  ecdesia  uUerius  pragraientury  decemimusy  ut  de  aHenis  tcrris, 
et  a  modo  acquirendis,  S^c.  decimas  persolvant,  Sfc,  Gibs.  Cod.  1st  ed.  v.  2. 
p.  700,  701 .  This  explains  the  case  cited  by  lord  Hale. — An  escheat  in  appear- 
ance participates  of  the  nature  both  of  a,  purchase  and  a  descent ;  of  Xhejbrmery 
because  some  act  by  the  lord  is  requisite  to  perfect  his  title,  and  the  actual 
possession  of  the  land  cannot  be  sained  till  he  enters  or  brings  his  writ  of 
escheat;  of  the  lattery  because  it  follows  the  nature  of  the  seisnor^,  and  is 
inheritable  by  the  same  persons.  But  strictly  speaking  an  escheat  is  a  title 
neither  by  purchase  nor  descent.  It  should  be  considered,  that  though  the 
lord  must  do  some  act  to  put  himself  into  the  actual  possession ;  yet  his  title  to 
take  possession  commences  immediately  on  the  want  of  a  tenant,  and  this 
title  IS  vested  in  him  without  waiting  for  his  own  deed  or  agreement,  and  as 
much' by  mere  act  qflaxio  as  the  tiUe  of  an  heir  is  in  the  case  of  a  descent ; 
and  therefore  both  titles  are  equally  excluded  from  being  purchases.  On 
the  other  hand,  escheat  is  not  a  title  by  descent ;  for  the  lord  takes  in  his 
capacity  of  lord  of  the  seignory  of  which  the  land  escheated  was  holden, 
and  not  as  heir^  or  by  right  of  blood.  Nor  is  it  any  objection  to  this  way  of 
considering  the  title  by  escheat,  that  the  land  escheated  will  be  inheritable 
in  the  lord  as  land  by  purchaise,  where  he  has  the  seignory  by  purdiase, 
and  as  land  by  descent  where  he  has  the  seignory  by  descent ;  for  tne  reason 
of  this  is,  not  that  the  escheat  is  either  a  purdiase  or  descent,  but  because 
the  escheat  follows  the  seignoiy,  from  which  the  right  to  it  is  derived,  as 
an  accessory  to  its  principal.  According  to  this  view  of  the  subject,  instead 
of  distributing  all  the  several  titles  to  IzsAxxnAet purchase  and  descenty  it  would 
be  more  accurate  to  say,  that  the  title  to  land  is  either  bj purchase,  to  which 
the  act  or  agreement  of  the  party  is  essential,  or  by  mere  act  qflavoy  and  under 
the  latter  to  consider  first  descent,  and  then  escheat,  and  such  other  titles  not 
being  by  descent,  as  yet  like  them  accrue  by  mere  act  of  law.  Sec  on  this 
subject  Blackst.  Comment,  ed.5.  v.  2,  p.  241,  and  201, — [Note  106.] 

(3)  ISee  ace.  ante  3.  b. 


L.  I.C.I.  Sect.  12.      .  Of  Fee  simple.  [18.  b* 

honour  and  memory  of  whose  ancestor  they  were  set  up  (4). 
And  so  it  was  holden  Mich,  10  Ja,  and  herewith  agree  the 

lawes  [d]  in  other  countries.  Note  this  kind  of  inheritance.  And  [d]  B.  Cassa- 

some  hold  that  the  wife  or  executors  that  first  set  them  up,  may  ^*^^>  ^o'*  13* 
have  an  action  in'  that  case  against  those  that  deface  them,  in .  ^^'  ^9- 

their  time  (5).     And  note,  that  in  some  places  chattels  as  heir-  ^  ^  ^'^  ^  ^'^ 

loomes  (as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  1  h.  5.  tit. ' 

chattels  moveable)  may  go  to  the  heire  (6),  and  the  heire  in  that  Exccuton»  10a.* 

case  may  have  an  action  for  them  at  the  common  law,  and  |j^-  l^eaocnt, 

shall  not  sue  for  them  in  the  ecclesiasticall  court ;  but  the  heire-  ^  ^^^' 

loome  is  due  by  custome  and  not  by  the  common  law  (7).  Madam  WicheV 

And  the  [e]  ancient  jewels  of  the  crowne  are  heire-loomes,  and  case, 

shall  descend  to  the  next  successor,  and  are  not  devisable  by  H  ^'^^^ 

testament.    An  heire-loome  is  called  prindpalium  or  JuBredt-  ^^  ^'  ^'  '^v 
tarium.                                                                                         ^*      **'  *^^ 

Consueiudo  hundredi  de  Stretford  in  ConC  Oxon*  eft,  gubd  Jue^  Int.  adjiidicata 
redes  tenementorum  infra  hundredum  pnedictum  existentium  post  coram  Rege  Tr. 

mortem  antecessorum  suorum  hahebunt,  Sfc,  prindpalium^  Anglici,  i}^^  •  rn' 

an  heire-loome,  viz.  de  auodamgenere  catallorum,  utensiUum^  Sfc.  ,aiir.  Scd^.^^ 

optimum  piaustrum,  opttmam  carucam,  optimum  dphum,  Sfc,  349,  &c. 

Our  author  hath  not  spoken  of  parceners  in  this  Chapter,  for 
that  he  hath  particular  Chapters  of  the  same. 

Gradus  ParenteicB^  SfC- 


(4)  See  Cro.  Jam.  367.  2  Bulstr.  151.  See  too  the  several  books  cited  in 
Yin.  Abr.  Descent,  £. 

(5)  See  ace.  12  Co.  104,  where  it  is  said  that  afterwards  the  heir  of  the  per- 
son, in  honour. of  whom  the  tomb  is  erected,  shall  have  the  action. — [Note  107.] 

(6)  Heir-looms  by  custom  cannot  be  alienated  by  devise.  See  post.  185,  b.;. 
and  1  Vem.  373. — [Note  108.] 

(7)  However,  personal  property  may  be  devised  or  limited  in  strict  settle- 
ment to  one  for  life,  with  remainder  to  sons  and  daughters  in  tail,  so  as  ta 
be  transmissible  like  heir-lomns ;  but  the  goods  will  be  the  absolute  property 
of  the  first  tenant  in  tail,  and  be  conformable  to  all  the  other  riues  con- 
cerning executory  devises,  and  cannot  render  the  property  unalienable  longer 
than  lives  in  being,  and  21  years  after.  For  cases  of  heir-looms  by  devise 
and  settlement,  see  Gower  and  Grosvenor,  Barnard.  Ch.  Rep.  54.  Wyth 
and  Blackman,  1  Yes.  196.  Duke  of  Bridgewater  and  Egerton,  2  Yes.  isi. 
Boon  and  Cornforth,  2  Yes.  277.  and  Trafford  and  Tra&rd,  3  Atk.  347. — 
See  further  on  the  subject  of  heir-looms,  Blackst  Com.  5th  ed.  v.  2.  p.  427, 
and  Yin.  Abr.  Hoi^/oom.— [Note  109.] 


Chap. 


18.  b.  19.  a.]  Of  Fee  taile.      L.  1.  C-2.  Sect.  13, 


Chap.  2.  Of  Fee  taile.  Sect.  13. 

'TEN  AN  Tin  fee  taile  is  by/arce  of  the  statute  ofW.  2.  c^.  i.for 
before  the  said  statutef  au  tnkerikmces  were  jfte  simple ;  for  all  the 
gifts  which  be  specified  in.  that  statute  were  fee  simple  conditumal  at  the 
common  law,  as  appeareth  by  the  rehearsall  cf  the  same  statute.  And  now 
by  this  stiautCy  tenant  in  taile  is  in  two  manners,  that  is  to  say,  tenant  in 
taile  general!,  and  tenant  in  taile  spedaU. 

(« Iiwt.  381.)  "  J^ENANTinJee  tailJ'  Tallium,  or  feodum  iaUiatum,  is 
lifinor,  c>p.  3.  derived  of  Uie  French  word  taUler^  scindere;  for  so 

^;  '^  * '''  *•    Littleton  himselfe  in  this  Chapter,  Sect.  1 8,  saith. 

(Pbsr.  99,  a.) 

<'  The  statute  of  IF.  2^    This  statute  was  made  in  i^  E.  i, 
and  is  called  fl^st.  2,  because  the  parliament  was 
holden  at  fFesttninster,  and  ty'  hath  the  name  of  the  riO."! 
second,   because  another  parliament  was   formerly  I     1*\ 
(2  Inst.  331.)      holden  at  Westminster  in  the  third  year  of  the  same 

king's  raigne,  which  was  called  Westminster  the  first.  And  albeit 
raanie  parliaments  wers  after  holden  at  Westminster  besides 
these,  yet  were  they  two  onely,  propter  exceUentiam^  called  the 
statutes  of  Westmsnster.  And  toe  act  intended  by  LMeton  is 
^.  d.  ca.  1.  upon  which  statute  our  author  in  the  Inner  Ten^ 
did  leamadly  read,  whose  leading  I  have.  Of  king  Ed.  i,  and 
of  dija  statute,  sir  WiMsam  Herle,  MAymdce  of  the  court  of 
5G.9.  i4«        coBamoB  pleaf^  in  5.jB>  3k  14.  with,  thattapg^.i.  was  the  wisest 

king  that  ever  was:  and  the  cause  ef  the  making  this  statute 

was  to  pvesarva  theinheriteBceim  the  bhiad  of  them  to  whom  the 

9  E.  3.  ftB.        gift  w«a  nadek    And  in  9  E»  3.  as.  he  saith,  that  they  were 

sage  men  thait  made  this,  statute  (iV    See  more  of  this  in  the 
O^pter  of  Wannmties,  Sect74& 
[c]  Fleta,  Kb.  3.       Of  this  estate  taiie  it  is  said,  [a]Moduel^iemdatdmuaimiy  et 
ca^9>  tenemk  est  etkun  emwentio,  auia  modus  rtconveniio  rtaciw^  ^y?** 

Bract  r^.  9i  utsi  ulicm  eum  uxomfiat  donatio,  habewhun  et  tenendum  siU  H 
Bnt  ^u  ^  hmrtdibue  mtos  inter  eos  lefitim^  proereabunt,  ecce  qubd  donator 
&  3^.  ^^  '^'^  hemedes  in  h^evedkate  patema  et  matema  aueeedamt, 

aUs  hanedUms  emwn  remothrious  penitiU  exckme:  et  gubd 
voluntas  donatoris  observari  debet,  mam^sA  opparet  per  hae^ 
statuta.     Quia  autem  dudum  regi  durum  videbatur,  Sfc. 


[fr]  Vid.  Sect.  *'  Before  the  said  statute  [i]  all  inheritances  inereAe  simple.'* 

18.  Brit.  ca.  36.  Here  fee  simple  is  taken  in  his  larg^  sense,  including  as  well 
fol.  93.  PI.  conditionall  or  qualified,  as  absolute,  to  difttingniA  them  from 
»^ey^(iaK  ^  estates  in  taUe  smce  the  said  statute.  Before  which  statute  of 
1  Co.  103.  '  donis  conditionalihus,  if  land  had  beene  given  to  a  man,  and  to 
(s  Inst.  333.  the  heires  males  of  his  body,  the  having  of  an  issue  female  had 
7  Co.  38.)         beene  no  performance  of  the  condition ;  but  if  he  had  issue  male, 

and 


(1)  However  lord  Coke  in  other  places  finds  great  fault  with  the  statute 
de  dimis.    See  post.  19.  b. 
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and  d)red>  «id  the  iasue  mak  had  inherited,  yet  he  had  not  had 
a  fee  abvple  absolute ;  [e]  for  if  he  had  died  witliout  issue  male,  [c]  44  E.  3. 3. 
the  donor  should  have  entred  as  in  his  reverter.    By  having  of  3^^  ^'/J^^' 
iasue,  the  condition  was  performed  for  three  fiurposea :  First,  to  ^°"'  q' 
alien :  Secondly,  to  forfeit :  Tlurdly,  to  charge  wkh  rent,  com*  ^  hI  ^'.  3', . 
mon,  or  the  like.  But  ^le  course  of  descent  was  not  tikieied  hy  iq  H.  4. «. 
having  issue  (3) :  for  if  the  donee  had  issue  and  died,  and  the 
land  had  descended  to  his  issue,  [d]  yet  if  that  issue  had  dyed  [}{]  is  £.  3.46. 
(without  any  alienation  made)  widiout  issuey  his  collatMldf  18  Ass.  p.  5. 
beire  should  not  have  inherited,  because  he  was  not  wiillRi  the  i^  ^4-  3- 
fonne  of  the  gift,  viz*  beire  of  the  body  of  the  doneor  f  f]  Lands  rf  ]  4  H.  3. 
were  given  before  the  statute  in  franke^aarriageyUnd  the  donees  Formedon,  34. 
bad  issue  and  died,  and  afler  die  issue  diedl  without  issue ;  it  ^®  ^**'  ^' 
was  a^udged,  that  his  collaterall  issue  shaU  not  inherited  but  p?.  Com.  947.5. 
die  donor  shall  re*enter.  So  note,  thai  die  heire  in  taile  had  no  18  £.  a.  ut. 
fee  simple  absolute  at  the  common  krw,  though  there  were  divers  FomiedoD,  58. 
descents  (3).  69* 

If  lands  bad  beene  ^en  tm  a  man  and  to  his  heires  malps  of 
I  bodie,  and  be  had  issne  two  sonnes,  and  dM  ekieat  had  issue 
a  daughter,  the  daughter  was  not  inheritable  to  the  foe  simple, 
but  the  younger  soiine  per  Jbrmam  tbniL  And  so  if  land  bad 
beeae  given  at  the  common  law  to  a  man  and  the  heires  females 
of  his  body,  arid  he  had  issue  a  sowie  and  a  daughter,  and  died, 
die  daughter  should  have  inherited  thia  fee  simple  at  the  common 

law 


(3)  Where  the  gift  was  special  to  one  of  die  heirs  of  his  or  her  body  by 
e  pardcular  person,  the  coune  of  descent  was  in  some  degree  changed  by  the 
having  issue ;  for  after  issue  had,  by  construction  of  law  the  land  became 
descendible  to  all  the  heira  of  the  donee's  body,  whether  they  were  the 
donee's  issue  by  the  person  named  m  the  gift,  or  by  any  other  person,  and 
also  liable  to  the  curtesy  or  dower  of  a  second  husbana  or  wife^  See  ace. 
Pain's  case,  8  Co.  35.  b.  and  Berkley's  case,  Plowd.  847,  and  die  next  notOb 
Lord  Coke  infers,  that  this  was  the  common  law  from  dial  part  of  the  statute 
de  danis,  or  of  Westminster  the  second,  which  enacts,  thatyrom  iheac^fbrtk 
neither  the  second  husband  nor  the  issue  of  a  second  marriage  shall  have  any 
thiw  in  the  case  of  such  a  condidonal  gift.  Nee  kaieet  Ss  etetero  seesmdtu 
vir  hujmmodi  muUens  aUqidd  in  iemmnenio  sk  date  fereanditionem,  peek  mortem 
uxoris  ssue  per  legem  Af^^f  nee  eaitus  de  secundokmro  ei  eauliere  euoeessiomem 
heredkariam.  That  at  common  law  the  having  of  issue  thus  enlarged  the 
course  of  descent,  vriiore  the  gift  was  of  an  egprem  condidonal  fee  to  a  man 
and  woman  and  d^  heivs  of  their  two  bodies^  all  the  audtoritiea  agree;  hut 
it  is  said,  that  the  issue  oi  a  second  marriage  could  net  inherit  where  the  gift 
was  infrakk^marriage^  which  was  an  imntM  condidonal  fee  to.  the  doneea  and 
die  issue  between  diem :  and  yet  at  the  same  time  we  are  told,  that  in  dus 
latter  case  the  second  husband  migfat  have  curtesy.  See  a  Inst.  356*  It  will 
be  difficult  to  give  a  reason,  why  a  gift  to  husband  and  wife  and  the  issue 
between  them  should  be  so  distinguished  from  a  gift  in  frank-marriaffe,or  why 
the  husband  should  have  curtesy,  where  die  issue  by  him  could  not  imierit  See 
the  next  note,  where  lord  Hale  seems  to  doubt  this  doctrine.--*[Note  1  lo] 

(3)  If  Sifi^ ^o  husband  and  w/c  and  tie  heirs  ofiheSF  iodtes,  the  issue 
he  ^  saSnd  marriage  inherits*  8  Rep.  Paine's  case.  M  seems,  that,  a  ggfk  in 
fiank-marriage  goes  to  the  heirs  between  the  domeu  cnlg  3  but  a  gift  to  husband 
and  xcifip  and  to  the  heirs  of  their  bodiesy  goes  to  the  heir  of  the  body  of  the 
^lureinorjbr  vtant  t^  issue  between  them.  Vid.  tamen  Plofwd.  Comment.  151. 
HaL  MSSw-wLord  Hale  must  be  hese  understood  to  speak  of  gifts  at  common 
law.-^See  the  preceding  note. — [Note  111.] 
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law  (4);  for  the  statute  of  donis  canditumaliius  createth  no 

estate  taile,  but  of  such  an  estate  as  was  fee  simple  at  the  common 

law,  and  is  descendable  in  such  forme  as  it  was  at  the  common  law* 

If  the  donee  in  taile  had  issue  before  the  statute,  and  the  issue 

(1  Ho.  Abr.        had  died  without  issue,  the  alienation  of  the  donee  at  the  common 

840.)  law,  having  no  issue  at  that  time,  had  not  barred  the  donor. 

M  3o£.  1.  [g]  If  donee  in  taile  at  the  common  law  had  aliened  before 

Formedon,  5.      any  issue  had,  and  after  had  issue,  this  alienation  had  barred  thd 

J^P*  ^'       issue,  because  he  claimed  a  fee  simple;  yet  if  that  issue  had 

1  q'^e!^'  ^^  without  issue,  the  donor  might  re-enter,  for  that  he  aliened 

Formedon,  61.    bdTore  an^  issue,  at  what  time  he  had  no  power  to  alien  to  bure 

Ft.  Com.  946.      the  possibilide  of  the  donor,    [h]  But  if  feme  tenant  in  taile 

m  4  £•  3-         had  taken  husband,  and  had  issue,  and  the  husband  and  wife  had 

Formedon,  50.     aliened  in  fee  by  deed  before  the  statute,  yet  the  issue  might 

have  had  a^Jbrmedon  in  descender  {£);  for  the  alienation  was  not 

lawful :  but  otherwise  it  is,  if  it  had  benee  by  fine.    And  these 

things,  though  they  seem  ancient,  are  necessarie  notwithstanding 

to  bi  knowne,  as  well  for  the  knowledge  of  the  common  law, 

(1  Ro.  Abr.        as  for  annuities  and  such  like  inheritances,  as  cannot  be  intailed 

^37-)  within  the  said  statute^  and  therefore  remaine  at  the  common 

m6£.3. 56.     l&v*     U)  If  the  king  before  the  statute  a^  donis 

Jo.  of  Elcham's    t:^  cond&ionoUbus  had  made  a  gift  to  a  mm,  and  to  P I9.  "1 

^^'^  the  heires  of  his  bodie  begotten,  the  donee  post  |_  b.    J 

prolem  susataUtmrmght  have  aliened  as  well  as  in  the       .  * 

case 

(4)  In  1  Ro.  Abr.  841,  it  is  said,  that  if  land  had  been  given  to  one  and 
hu  heirs  males  of  his  body,  and  afterwards  he  had  issue  a  male  and  ajenudej 
and  afterwards  the  male  died,  iheJemaU  should  have  inherited  the  land. 
18  E.  3. 46.  18  Ass.  58.  sre  cited  as  authorities  to  prove  this  to  have  been 
the  common  law  in  respect  to  fees  conditional.  But  lord  Coke's  doctrine  here 
is  co/i/m,  and  seijeant  Rolle  refers  to  it  as  being  so ;  and  in  respect  to  estates 
in  tail  male  it  has  been  long  settled,  that  a  femaJe  cannot  inherit  by  con- 
veying her  descent  through  a  male.    See  post.  25.  a.  and  b. — [Note  1 1 2.] 

(5)  In  another  book  lord  Coke  says,  that  a,/bmtedon  in  descender  lay  not 
at  common  iavo.  See  2  Inst.  33.  But  this  seeming  contradiction  may  perhaps 
be  reconciled,  by  observing,  Uiat  in  the  latter  book  lord  Coke  is  commenting 
on  that  part  of  the  statute  de  donis,  which  gives  ajbrmedon  in  descender  not- 
withstanding alienation  by  the  donees,  where  the  gift  was  to  husband  and 
wife,  and  to  the  issue  between  them,  or  in  frank-marriage.  In  such  a  case 
the  alienation  by  the  donees  certainly  bound  the  issue  at  conunon  law,  and 
consequently  before  the  statute  they  could  not  have  ajormedon  in  descender. 
But  in  the  case  here  put  by  lord  Coke  the  wife  only  was  the  donee,  and  her 
alienation  was  merely  by  d&Bd,  which  during  coverture  was  insufficient  to  bind 
either  her  or  her  issue.  However,  it  is  proper  to  mention,  that  according  to 
some  authorities  the  writ  ofmort  d'auncestor  was  the  proper  remedy  for  the 
Issue  at  common  law,  and  that  the  only  case,  in  which  the  issue  could  have 
Bjbrmedon  in  descender  before  the  statute,  was,  where  by  reason  of  some 
n>ecial  circumstances  he  could  not  have  an  assise  of  mort  dauncestor.  To 
illustrate  this  the  following  case  has  been  given.  A  man  hath  issue  a  son 
by  one  wife,  she  dies,  and  he  marries  again,  and  land  is  given  to  him  and  his 
second  wife^  and  the  heirs  of  their  bodies,  and  they  have  a  son,  and  afterwards 
they  both  die,  and  then  a  stranger  abates.  Here  it  is  said,  that  the  son  by 
the  second  wife  could  not  have  mort  d'auncestor,  because  one  point  of  that 
writ  is  to  inquire  who  is  next  heir  to  the  father,  and  the  son  by  the  first  wife 
is  the  heir  to  the  father ;  and  therefore,  that^rm^on  in  descender  lay  at  conunoi^ 
law  for  this  special  case,  because  otherwise  the  son  by  the  second  wife  would 
have  been  without  remedy  for  the  fteehold.   See  Plowd.  23().-<i-[Note  113.] 
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case  of  a  common  person,    [k]  But  if  the  donee  had  no  issue,  [fc]  45  A^s. 
and  before  the  statute  had  aliened  with  warrantie,  and  died,  and  p*  &• 
the  warrantie  had  descended  upon  the  king,  this  should  not 
have  bound  the  king  of  his  reversion  without  assets ;  hut  other- 
wise it  was  in  the  case  of  a  commoi)  person  (1).     [/]  Of  the  [0  PI- Coin* 
other  side,  if  lands  had  beene  given  to  the  king  and  to  the  ^^^*  ^' 
heires  of  his  bodie,  he  could  not  before  issue  have  aliened  in  ^^\  ?^* 
fee,  but  onely  to  have  barred  his  issue  as  a  common  person 
might  have  done,  but  not  to  have  barred  the  reversion,  for  that 
should  have  beene  a  wrong  in  the  case  of  a  subject,  and  the 
king's  prerogative  cannot  alter  his  case,  nor  make  it  greater 
than  the  donor  gave  unto  him ;  and  it  is  a  maxime  in  law,  tliat 
the  king  can  do  no  wrong.    When  all  estates  were  fee  simple, 
then  were  purchasers  sure  of  their  purchases,  farmers  of  their 
leases,  creditors  of  their  debts,  the  king  and  lords  had  their 
escheats,  forfeitures,  wardships  and  other  profits  of  their  seignio- 
ries: and  for  these  and  other  like  cases,  by  the  wisedome  of  the  10  Co.  38,  in 
common  law  all  estates  of  inheritance  were  fee  simple ;  and  what  Port-  case, 
contentions  and  mischiefs  have  crept  into  the  quiet  of  the  law  by 
these  fettered  inheritances,  dailie  experience  teacheth  us  (2). 
But  see  more  of  this  matter  in  the  aforesaid  Chapter  of 
Warrantie,  Sect.  746. 

**  Common  lawJ^    See  for  explication  hereof,  Sect.  170.  . 

**  M  appeareih  hy  ike  rehearsaU  of  the  same  statute.'*    Here,  by 
the  authoritie  of  our  author,  the  rehearsall  or  preamble  of  a  Doct.  and  Stud, 
statute  is  to  be  taken  for  trudi ;  for  it  cannot  be  thought  that  a  ^^'  ^*  ^  ^* 
statute,  that  is  made  by  authoritie  of  the  whole  realme,  as  well  of 
the  king,  as  of  the  lords  spirituall  and  temporall,  and  of  all  the 
conmions,  will  recite  a  thing  against  the  truth. 

*'  And  tiofo)  hy  this  statutey  tenant  in  iaile  is  in  ttoo  manners^  that 
is  to  say  tenant  in  taile  generally  and  tenant  in  taile  speciall.*' 

This  division  of  ah  estate  taile  is  perfect  and  sound ;  for  the 
membra  ditidentiay  viz.  generidl  and  speciall,  are  converted  pro- 
perly with  the  thing  defmed,  and  they  are  proved  by noany  autho- 
rities of  law,  and  approved  of  all  learned  men,  and  so  are  all  the 
divisions  through  aU  his  three  bookes,  which  the  studious  and 
diligent  reader  will  observe.  And  how  excellent  and  difficult  a 
thing  it  is  to  divide  rightly  and  properly,  especially  in  the  law,  . 
the  learned  do  know. 


to  a  man  and  the  heires  of  his  bodie,  either  to  the  use  of  another  ^|  \j,^,^  ^^ 
and  his  heires,  or  to  the  use  of  himselfe  and  his  heires,  this  limi-  97  h.  8.  (a 

tation 


(1)  But  lord  Coke  in  another  book  says,  that  though  such  alienation  bound 
the  Issue,  yet  it  did  not  bar  the'king's  possibiiitv  of  reverter,  as  it  would  that 
of  common  persons.  See  the  earl  of  Cornwall  s  case  cited  post.  370.  b.  and 
in  Holt's  case,  9  Co.  133.  b. — ^{Note  114.] 

(3)  Lord  Coke  in  many  other  places  is  very  strong  in  his  representation 
of  the  inconveniences  produced  by  the  statute  de  dbnis.  See  post.  370.  b.  and 
MUdmay's  case,  6  Co.  40.  a. 

Vol.  I.  G 


19.  b.  90.  a.]        Of  Fee  taile.      L.  1.  C.3.  Sect  14, 15. 

tation  of  use  is  utterly  voyde.    For  before  the  said  statute  of 
27  H.  8.  he  could  not  have  executed  the  estate  to  the  use ;  and 
[s]  Pasch.  80  was  it  adjudged  [«]  in  an  ejedionejimus  b«tween«7bAn  Cooper ^ 

14  Jac.  in  the     plaintife,  and  Thomas  Franklin^  &c.  defendant  (3). 

king'*  bench.       ^  ' 

a  Co.  78.    1  Cfo.  Jam.  400.  and  othen  dted  a  Co.  78. 


Sect  14, 15. 

^E  NA  NT  in  taile  ^enerall  is,  where  lands  or  tenements  are  given  to  a 
man,  and  to  his  hetres  of  his  bodie  begotten.  In  this  case  it  is  said 
generaU  taik,  because  whatsoever  woman,  that  such  tenatd  taketh  to  wife, 
(if  he  hath  mamf  wives,  and  by  every  of  them  hath  issue)  yet  everie  one  of 
these  issues  by  pouibiUtie  may  inherit  the  tenements  by  forte  of  the  gift  7 
because  that  everie  mch  issue  is  (f  his  bodie  iv^endred. 

TN  the  same  manner  it  is,  where  lands  or  tenements  are  ^iven  to  a  woman, 
'^  and  to  the  heires  ofherbodie\  albeit  that  she  hath  dtvers  husbands,  yet 
the  issue,  which  she  may  have  by  every  husband,  may  inherit  as  issue  in  taile 
iy  force  of  this  gift :  and  thertfore  such  gifts  are  called  generall  tailes. 

**  TANDS^'* terresy terroy in his^^nerall and legall signification, 
Vid.  Sect  1.  (as  haUi  been  said  before)  mdudeth  not  onely  m  kinde  of 

grounds,  as  meadow,  pasture,  wood,  &C  but  houses  and  all 
edifices  whatsoever.  In  a  more  restrained  sense  it  is  taken  for 
arable  ground. 

**  Tenements,*'  tenementa.  This  is  the  only  word  which  the  said 

^Ante€.a.2i  statute  of  W.  2,  that  ereated  estates  taile,  useth;  and  it  in- 

18  £.  A.^T*  <^ludeth,  not  only  all  corporate  inheritances,  which  are  or  may 

7  H.  6. 8.  *  "be  holden,  but  also  all  inheritances  issuing  out  of  any 

'Si  H.  6.  s8.  of  »^  those  inheritances,  or  concerning;,  or  annexed  to,  PSO.*! 

5  £.  4.  3.  or  exerdsible  within  the  same,  though  they  lie  not  in  [^  ^^     I 

A  H  7*  of*  tenure,  therefore  all  these  without  question  may  be  in- 

1  h!  5.  tailed.    As  [t]  rents,  estovers,  commons  or  other  profits  whatso- 

1  H.8.loLa.  evergrantedoutofland;oruses,office8,dignitieswhichconceme 

Nevil's  caae.  lands  or  certaine  places,  may  be  entaHed  within  the  said  statute, 

P?  Com^^^  because  all  these  savour  of  Uie  realtie.  But  if  the  crant  be  of  an 

ManxeTs  oMe  inheritance  merely  personal,  or  to  be  exercised  about  chattels, 

ibl.  s  &  3.     '  luid  is  not  issuing  out  of  land,  fior  concerning  any  land,  or  some 

(7  Co.  33.  certaine  place,  such  inheritances  cannot  be  intailed,  because 

>  1  Co.  1.  ^ey  savour  nothing  of  the  realtie.  But  examples  will  illustrate 

iarS.  ^^  ™*^®  .*^"  learning  cleere. 

10  Co.  87.)  'P^  ^^  of  assise  \u]  was  De  libera  tenemento,  and  made  his 

[«l7  Au.  p.  19.  pleint  of  the  office  of  the  fourdi  part  of  the  seijeant  of  the 

7E.6.1.    (riUh.N.B.i78.F.) 

common. 


(d)  But  in  Godbolt's  report  of  Franklin  and  Cooper,  it  is  said  to  have 
been,  resolved,  that  tenant  in  tail  might  stand  seised  to  an  use  expressed,  but 
that  an  use  could  not  be  averred.  Lord  Bacon  also  gives  it  as  his  opinion, 
that  an  estate  tail  may  be  to  uses  since  the  atatute  for  executing  uses,  and 
controyerU  the  reasons  for  doubting  it  before.  Bac.  Law  Tracts,  fvo.  ed.  347* 
See  a  great  number  of  authorities  on  this  subject  m  Vin.AlMr.  (/ffe«,€r— [N.i  15*1 
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etainion  place,  and  the  writ  adjudged  good ;  and  seeing  that  a 
man  hath  a  freehold,  liberum  ienemetttum  in  it,  by  consequent  it 
may  be  intailed. 

The  office  of  the  keeping  of  the  church  of  our  lady  of  Lincoliie  18  £.  3-  ^7- 
was  intailed,  and  tL^^brmedon  there  brought  upon  that  gift  of  the 
office  by  the  issue  in  taile.    The  [jt]  office  of  the  marshall  of  [x]  5  £.  4. 3- 
Etj^land  intailed  (1).    The  [yl  office  of  one  of  the  chamber-  i^J^%^^ 

lains  of  the  exchequer  intailed.    1  H.  7.  28.    The  office  of  a  [^jj  "  ^q"^'  '' 
forrestership  intailed.     4  H.  7.  10.    9  £,  4.  $6,  b.    Charters  4  h.  7. 10. 

intailed  (a>     19  H.  8.  3.    Use  intailed.     Nomination  to  a  9£.4.'6«6. 

benefice  intafled.  19  H.  8. 3. 

Alsoanameofdignitie  may  be  intailed  within  the  statute,  [a]  i^'^' 

as  dukes,  marqueases,  ourles,  viscounts,  barons;  because  they  34!Nevirs^'ase. 

be  named  of  some  countie,  manner,  towne,  or  place  (3).    If  the  sdH.  6,  Lord 

issue  in  taile  [b]  in  tijbrmedon  in  the  descender  be  barred  by  a  Veaeye'scase.  - 

lalse  verdict,  his  release  is  bo  barre  to  his  issue,  albeit  the  ^^'  '^'  \ 

action  is  at  the  common  law.  ™?j  ^^  ^  • 

^  The  like  law  is  of  a  writ  of  errour.    3  Eliz,  Dyer,  188.   If  a  [jj  14  am:  a, 

gift  in  taile  be  made  with  warrantie,  the  donee  releases  the  3£lis. 

warrantie,  this  shall  not  bind  the  issue  in  taile ;  for  to  all  these  I^jer*  188. 

cases  and  the  like  the  said  statute  doth  extend. 

But  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be  pj.  eom.  iq 

keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be  my  faul-  Manxel's  caae. 

coner,  or  such  like,  with  a  fee  therefore,  yet  these  cannot  be  (10  Co.  58. 

intailed  1R0.Abr.837.> 

(1)  See  in  W.  Jo.  96,  and  CoUins's  Claims  of  Bar.  183,  an  account  of  the 
original  grant  and  intail  of  the  office  ciearl  Marshall^  by  Crew  chief  justice 
in  his  argument  of  the  case  about  the  office  of  great  chamberlain  of  England. 
In  this  uat  case  the  right  to  the  great  chamberlain's  office  was  contested 
between  an  heir  male  claiming  under  an  intail  9  Eliz^  by  one  of  the  Vere 
ftmily,  who  was  then  seised  of  the  office  in  fee,  and  iheheir'general  claiming 
under  the  limitations  of  the  original  grant  from  the  crown.  Crew  chief  justice 
spoke  in  the  house  of  lords  for  the  heir  male;  but  a  majority  of  the  other 
judges,  amongst  whom  was  Doderidge,  gave  their  opinion  for  the  heir^general^ 
upon  the  principle,  that  this  high  office,  like  a  title  of  honour,  was  inherent  in 
theblood  of  the  first  grantee,  and  incapable  of  alienation. — [Note  116.] 

(2)  But  if  the  tail  be  barred  by  collateral  warrantie,  detinue  tviU  lie  far  the 
Aarters.    Hal.  MSS. — See  9  E.  4.  52.  b. — [Note  117.] 

(3)  There  are  many  titles  rfdigmty  mthout  anyplace.  Hal.  MSS.—- In  the 
King  and  Kilollys,  1  L.  Raym.  13,  lord  chief  justice  Holt  says,  that  naming 
a  place  is  not  essential  to  the  creation  of  a  dignity,  and  mentions  the  earldom 
01  Rivers  as  an  instance.  But  it  has  been  held,  that  if  the  king  grants  a 
digni^  to  one  and  the  heirs  male  of  his  body,  without  naming  any  place,  the 
grantee  shall  have  a  fee  conditional,  and  not  an  estate  tail,  as  he  would  have 
if  a  place  had  been  mentioned.  See  1 2  Co.  81 ,  where  this  was  adjudged  in  the 
case  of  a  baronet.  However,  though  dignities  and  tities  oi  honour  having 
rebtion  to  some  place  are  intailable  by  the  crown  as  tenements  within  the 
statute  de  dams,  yet  neitiier  the  donee  nor  his  issue  <can  bar  the  intail,  by  fine, 
recanrerjf  or  any  other  means,  as  may  be  done  in  the  case  of  other  intailable 
things.  See  lord  Purbeck's  case,  l^ow.  Pari.  Cas.  1,  and  Collnts*s  Claims  of 
Sar.  293,  in  which  it  was  adjudged,  that  the  surrender  of  a  dignity  to  the 
crown  by  fine  waft  void.— Note,  that  in  lord  Purbeck's  case  his  counsel  dis« 
tinguished  between  ancient  honours,  as  being  feodaiy  and  officiary,  and  having 
relation  to  a  place,  from  modem  dignities,  as  being  merely  titular  and  personm, 
notwithstanding  the  formality  of  naming  a  place  in  the  creation ;  and  from 
thence  infer,  that  the  latter  are  not  within  Uie  statute  de  donis. — [Note  1 1 8.] 
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intailed  within  the  said  statute,  for  that  they  be  not  isauing  out  of 
tenements,  nor  annexed  to,  or  exercisible  within,  or  concerning 
lands  or  tenements  of  freehold  or  inheritance,  but  concerning 
chattels,  and  savour  nothing  of  the  realtie.  And  so  it  is,  if  I  by 
my  deed  for  me  and  my  heires  grant  an  annuitie  to  a  man,  and 
the  heires  of  his  body,  for  that  this  only  charffeth  my  person,  and 
concemeth  no  land,  nor  savoureth  of  the  realtie  (4).  In  all  these 
cases  he  hath  a  fee  conditional,  as  they  were  before  the  statute, 
and  the  grantee  by  his  grant  or  release  may  barrehis  heire,  as  he 
might  have  done  at  the  common  law,  for  that  in  these  cases  he  is 
not  restrained  by  the  said  statute  (5). 

''And 


(4)  See  the  case  of  the  earl  of  Stafford  and  Buckley,  ^  Ves.  170,  in  which 
lord  chief  justice  Hardwicke  held,  that  an  annuity  in  fee,  granted  by  the  crown 
out  of  the  4  £  per  cent,  duties  payable  for  exjiorts  and  imports  at  Barbadoes, 
was  merely  a  personal  inheritance,  and  not  intailable  within  the  statute  de 
donis.  Accoraing  to  a  manuscript  note  of  the  same  case,  lord  Hardwicke,  in 
giving  his  opinion,  said,  that  an  annuity  out  of  the  revenue  of  the  post-office 
or  excise  savOurs  no  more  of  the  realty  than  money.— [Note  1 19.] 

(5)  Two  things  seem  essential  to  an  intail  withm  the  statute  de  donis.   One 
requisite  is,  that  the  subtect  be  land  or  some  other  thing  of  a  real  nature.. 
The  other  requisite  is,  uiat  the  estate  in  it  be  an  inheritance*    Therefore 
neither  estates  pur  atUer  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  que  vie,  nor  terms  for  years,  are  intailable  any 
more  than  personal  chattels ;  because  as  the  latter,  not  being  either  interests- 
in  things  real  or  of  inheritance,  want  both  requisites;  so  the  two  former,  though 
interests  in  things  real,  yet  not  being  also  of  inheritance^  are  deficient  in  one 
requisite.     However,  estates  pur  outer  vie,  terms  for  years,  and  personal 
chattels,  may  be  so  settled,   as  to  answer  the  purposes  of  an  intail,  and 
be   rendered  unalienable   almost  for  as  long  a  time,   as  if.  they  were  in* 
tailable  in  the  strict  sense  of  the  word.    Thus  estates  i7ur  outer  vie  may  be 
devised  or  limited  in  strict  settlement  by  way  of  renuuntier^  like  estates  of  in* 
heritance ;  and  such  as  have  interests  in  the  nature  of  estates  tail  may  bar 
their  issue  and  all  remainders  over  by  alienation  of  the  estate  pur  outer  vie^ 
as  those,  who  are  strictly  speaking  tenants  in  tail,  may  do  by Jine  and  reetrcery: 
but  then  the  having  of  issue  is  not  an  essential  preliminary  to  the  power  of 
alienation  in'  the  case  of  an  estate  pur  outer  vie  limited  to  one  and  the  heirs 
of  his  body,  as  it  is  in  the  case  of  a  conditional  fee,  from  which  the  mode  of 
barring  by  alienation  was  evidently  borrowed.    The  manner  of  settling  terms 
for  years  and  personal  chattels  is  different :  for  in  them  no  remainders  can  be 
limited ;  but  tney  may  be  intailed  by  executory  devise  or  by  deed  of  trust ;  as 
effectually  as  estates  of  inlieritance,  if,  it  is  not  attempted  to  render  them  un- 
alienable beyond  the  duration  of  lives  in  being  and  ai  years  after,  and  perhaps 
in  the  case  of  a  posthumous  child  a  few  months  more :  a  limitation  of  time, 
not  arbitrarily  prescribed  by  oiur  courts  of  justice,  but  wisely  and  reasonably 
adopted  in  analogy  to  the  case  of  freeholds  of  inheritance,  which  cannot  be 
so  limited  by  way  of  reipainder  as  to  postpone  a  complete  bar  of  the  intail  by 
fine  or  recovery  for  a  longer  space.    It  is  also  proper  to  observe,  that,  in  the 
case  of  terms  of  years  and  personal  chattels,  the  vesting  of  an  interest,  which  in 
reality  would  be  an  estate  tail,  bars  th^  issue  and  all  the  subsequent  limitations, 
as  effectually  as  fine  and  recovery  in  the.  case  of  estates  intailable  within,  the 
statute  de  donis,  or  a  simple  alienation  in  the  case  of  conditional  fees  and  estates 
pur  outer  tie:  and  further,  that  if  the  executory  limitations  of  personalty  are 
on  contingencies  too  remote,  the  whole  property  is  in  the  first  taker.     Upon 
the  whole,  by  a  series  of  decisions  within  the  last  two  ceqturies,  and  after 
many  struggles  in  respect  to  personalty,  it  is  at  length  settled,  that  every 
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"  And  to  his  heires  of  his  hodie  begotten:'  In  gifts  in  taile  these 
words  (heires)  aire  as  necessary,  as  in  feoflFments  and  grants ;  for 
seeing  every  estate  taile  was  a  fee  simple  at  the  common  law, 
and  at  the  common  law  no  fee  simple  could  be  in  feoffmente  and 
grants  without  these  words  fAeim/,  and  that  an  estate  in  fee  taile 
is  but  a  cut  or  restrained  fee,  it  followeth,  that  in  gifts  in  a  man's 
life-time  no  estate  can  be  created  without  these  words  (heires)^ 
unlesse  it  be  in  case  of  frankmarriage,  as  hereafter  shall  be 
shewed.  And  where  Littleton  saith  (heires),  yet  (heire) 

[20."I  '"  ^^  singular  number  in  a  speciall  K^  case  may  create 
I,    J  an  estate  taile,  as  appeareth  by  39  Ass.  p.  20.  hereafter  39  Ass.  p.  90.  • 
mentioned  (1).     And  yet  if  a  man  give  lands  to  A.  et  ao  H.  6.  35. 
haredibus  de  corporesuo,  the  remainder  to  B.  informdprtedicta,  5  H-  4-  7-  b. 
this  is  a  good  estate  taile  to  B.  for  that  in  formd  pnedicfd  do  in-  ji  ^;  ^t}\ 
elude  the  other.  If  a  man  letteth  lands  to  A.  for  life,  the  remain-  iRo'lhrB^ 
der  to  B.  in  taile,  the  remainder  to  C.  in  formd  pradictd,  this  8  Co."  57. ' 
remainder  is  void  for  the  incertaintie.    But  if  the  remainder  had   "  Co.  103. 
beene,  the  remainder  to  C.  in  eddem/ormd,  tliis  had  beene  a  good  ^**  ^-  *') 
estate  taile;  for  idem  semper  proximo  antecedenii  refertur.    If  a 
man  give  lands  or  tenements  to  a  man,  etseminisuo,  or  exitihis 
velprolibits  de  corpore  suo,  to  a  man,  and  to  his  seed,  or  to  the 
issues  or  children  of  his  body,  he  hath  but  an  estate  for  life ;  for  (Cro.  Eliz.  191 
albeit  that  the  statute  provideth,  that  voluntas  donatoris  secundum  Ow.  64. 
Jbrmam  in  chartd  doni  sid  manifest^  expressam  de  catero  observetur,  •^-  'C.  Mo.  103.) 
yet  that  will  and  intent  must  agree  with  the  rules  of  law.   And  of  ^*^-  Shelley's 
this  opinion  was  our  author  himselfe,  as  it  appeared  in  his  learned  ^***^'  * 
reading  afore-mentioned  upon  this  statute,  where  he  holdeth,  if  a 


man 


species  of  property  is  in  substance  equally  capable  of  being  settled  in  the  way 
of  inlail;  and  though  the  modes  vary  according  to  the  nature  of  the  subject, 
yet  th6y  tend  to  the  same  point,  and  the  duration  of  the  intail  is  circumscribed 
ahiost  as  nearlv  within  the  same  limits,  as  the  diffisrence  of  property  will  allow. 
As  to  the  intail  of  estates  pur  autre  vie^eeea  Vem.  1 84. 325.  3  P.  Wms.  36a. 
iAtk.334.  a  A tk.  359.  376.  3  Atk.  464,  and  3  Ves.68K  As  to  the  intail 
of  terms  for  years  and  personal  chattels,  sed  Manning's  case,  8  Co.  94.  Lam- 
pett's  case,  10  Co.  46.  b.  Child  and  Bailey,  W.  Jo.  15.  Duke  of  Norfolk's 
case,  3  Cha.  Cas.  1,  a  case  in  Carth.  367,  and  one  in  1  P.  Wms.  1.  See  also 
Fearne's  Essay  on  Conting.  Rem.  and  Exec.  Dev.  2d  ed.  p.  133,  to  the  end. 
Wr,  Fearae's  work  is  so  very  instructive  on  the  dry  and  obscuie  "subject  of 
remainders  and  executory  devises,  that  it  cannot  be  too  much  recommended  to 
die  attention  of  the  diligent  student.— Note,  it  was  resolved  in  the  40  Eliz. 
that  the  statute  de  donis  doth  not  extend  to  die  Isle  of  Man ;  because  Uie  statute 
is  general,  and  the  Isle  of  Man  is  not  specially  named.  See  4  Inst.  384.  3  And. 
115,  and  2  Ves.  350.  See  also  ante,  9.  a.  where  the  followmff  note  by  lord 
Hale  in  respect  to  the  case  of  the  Isle  of  Man,  there  mentioned  by  lord  Coke 
to  have  been  adjudged  in  40  Eliz.  should  have  been  introduced;  though  as 
it  partly  relates  to  we  statute  de  donis,  it  may  come  in  here  without  atoy  im- 
propriety.—Nota,  William  earl  of  Salisbury  got  Man  from  the  Scots,  and 
granted  it  to  William  Scroop.  Hen.  4.  claimed  tt  by  conquestjrom  him,  granted 
«f  comiti  NorthumbriK,  and  on  his  attainder  granted  it  to  sir  John  Stanley  and 
his  heirs  \  and  in  this  case  ruled,  1.  That  Man  is  not  parcel  of  England. 
3.  That  it  is  boUnd  by  statutes  of  England  xohere  specialty  named,  aihertoise 
not.  Therefore  the  statutes  de  donis,  of  uses,  qftoills,  not  injarce  there;  and  it 
descends  to  the  coheirs  of  Ferdinando,  and  not  of  his  brother  William  earl  of 
Derby.  Hal.  MSS. — As  to  the  intail  of  copyholds,  see  post.  60.  a.~[Note  1 20.] 
(1)  See  this  case  post.  32.  a. 
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( 1  Ro.  Abr.  man  giveth  land  to  a  man  et  exUihu  de  corpore  suo  legiHmi  prth- 
^37)  crealiSf  or  semini  sua,  he  hath  but  an  estate  for  li^  for  that 

there  wanteth  words  of  inheritance  (a). 

*^  Of  his  lodte!*    These  words  are  not  so  strictly  required  but 

that  they  may  be  expressed  by  words  that  amount  to  as  much : 

for  the  example  that  the  statute  of  W.  2.  putteth  hath  not  these 

(7  Co.  41.)         words  (de  corpore)  but  these  words  (haredibusj  viz.  Cum  aliquis 

dat  ierroM  suam  alicid  viro  et  efus  uxori  et  lueredUnu  de  ipsu  viro 

[c]  3  £.  3.  et  mtdiere  procreatis.  If  lands  be  given  [c]  to  B.  et  haredilnu 
tit.  Breve,  743.  quo^  iJem  B.  deprimd  uxore  sud  legitinii  vrocrearet,  this  is  a  ^ood 
3^3-  tiu  estate  in  especiall  taile  (albeit  he  hatn  no  wife  at  that  tnne) 

[d]  iVk.  4. «.  ^'t^o**^  these  words  (de  corpore  J.  So  it  is  [d]  if  lands  be  given 
[«]  37  H.  6!  15.  to  a  man,  and  to  his  heires  which  he  shall  beget  of  his  wife,  [«] 
[/I  5  H.  5. 6.  or  to  a  man  et  haredibiu  de  came  sud,  or  to  a  If]  man  et  kaerc' 
<7  Co-  41*)        dibus  de  se.    In  all  these  cases  these  be  eooa  estates  in  taile, 

and  yet  these  words  de  corpore  are  omitteou 

[g]  la  H.  4.  s.       It  is  holden  Ig]  by  some  opinions,  that  if  there  be  grandfa- 

per  Hortoo.        ther,  father  anosonne,  and  lands  are  given  to  the  grandfather, 

6h  ?o*^  >     ^^^  ^  ^  heires  begotten  by  the  father,  the  father  dyeth,  the 

'^^     grandfather  dyeth,  the  sonne  is  in  as  heire  to  the  grandfather 

beffotten  upon  the  body  of  his  &ther,  and  the  wife  of  the  grand* 

father  in  that  case  shaJl  be  endowed.    Bufcertaine  it  is,  that 

in  some  cases  one  shall  have  the  land  perjbrmam  doui  that  is 

not  issue  of  the  body  of  the  donee,  which  see  Section  30. 

'<  B^ottenr    This  word  may  m  many  cases  be  omitted  or 
expressed  by  the  like,  and  yet  the  estate  in  taile  is  good:  as, 
1 8  £.  9,  tit.        lueredUnu  de  eame^  heredUnu  de  se,  hared'  ^pios  sM  conttgeritj  S^c» 
Bre.  836.  as  is  aforesaid;  and  where  the  word  of  LUtleton  is,  ingendred, 

34  £.  3.  aS.        ^f  begotten,  procreatis^  yet  if  the  word  be  proereandisy  or  mtog 
procreaoerity  the  estate  in  taile  is  good;  and  as  procreatis  mall 
(7  C0.41.  extend  to  ^e  issues  begotten  afkerwardsy  so  proartamdis  shall 

Ow.  i5d.}         extend  to  the  issues  begotten  beiore  (3). 


Sect.  16. 

jP  JB  NA  N  T  in  taile  speciall  is,  where  lands  or  tenements  are  given  to  a 

man  and  to  his  wife,  and  to  the  heires  of  their  two  bodies  begotten.    In 

this  case  none  shall  inherit  by  force  of  this  gift,  but  tliose  that  be  engendred 

beti 


.  (a)  But  devise  to  one  et  haeredibus  legitime  procreatis  is  taiL  H.  43  EUx* 
(7.  6.  rot.  1408.  Moo/s  case,  711,  hut  contra  ly  act  executed  7  Rep>  41.  b* 
— Dorme/s  case.  If  lands  be  limited  by  deed  to  the  use  qf  /•  'S*  <^  haeredum 
masculorum  suorum  legitimd  procreatorum,  remainder  orer^  it  is  a  fee  simtie; 
hutif  it  be  hsredum  masculorum  de  se,  or  in  EngUshy  the  heus  of  nim 
lawfully  begotten,  especially  xnhere  there  is  a  remainder  over^  it  is  tail.  7  Rep.  41  • 
Bedell's  case.  Dorm€rscaseyH.Z^EUz.B.R.rot.ys9.  Hal.MSS.— [N.iai.] 

(3)  10  £.  3.  i9«  Adjudged  accordingly.  HaL  MSS.  But  it  is  held,  that, 
where  the  words  were  in  posterum  procreandis,  sons  bom  before  shall  be 
excluded  on  account  of  the  peculiar  force  of  in  posterum.  Aclj,  M.  a6  EUx. 
B.  R.    3  Leon.  87 — [Note  laa.] 


L.  1  •  C.  2.  Sect.  16.      Of  Fee  taile.  [20.  b.  2 1 .  a. 

between  them  two.  And  it  is  called  especiall  taile,  because  if  the  wife  die, 
and  he  taketh  another  wife,  and  have  issue,  the  issue  of  the  second  wije  shall 
not  inherite  by  force  of  this  gifi,nor  also  the  issue  of  the  second  husband,  if 
the  first  husband  die. 

**  q^O  a  man  and  to  his  mfeJ*  [a]  Then  put  the  case  that  lands  M  5H.  7- 1<^- 

be  given  to  a  man  and  a  woman  unmarried,  and  the  heires  l^  ^^' 
of  their  two  bodies :  for  the  apparent  possibiJitie  to  marry,  they  pj'com"'^ 
have  an  estate  taile  in  them  presently.    \b]  So  it  is  where  lancb      '       ' 
be  given  to  the  husband  of  ^.  and  to  the  wife  of  J5.  and  the  l^^i^^^' 
heires  of  their  bodies,  they  have  presently  an  estate  in  taile,  in  ^  Au^pl^. 
respect  of  the  possibilitie.  34  Ass.  pi.  1. 

FIeu»  lib.  5.  o.  34. 

If  a  feme  sole  do  enfeoffe  a  married  man  causd  matrimonii  pra'  (Plowd.  35. 

loeiUi,  it  is  good  for  the  possibilitie.    But  put  the  case  that  the  rwt  95.  b. 

premises  and  tne  habendum  be  in  other  manner  than  ^'  ^-  ^'  ^^  ' 

E2L"1  Z.t«toon  hath  put,  and  let  us  see  KT  what  the  law  is  in  fi2;;^!;g.) 

n^  J  these  cases,  [c]  (1)  As  if  a  man  in  the  premisses  give  [e]  ai  H.  6. 7. 

lands  to  anotherand  theheiresof  hisbodie,^a^€9Mfum  to  (Perk.  Sect.  i8- 

him  and  hb  heires  for  ever ;  it  hath  beene  holden  that  in  this  case  ^7o-  ^  Sid.  78. 

he  hath  an  estate  taile,  and  a  fee  simple  expectant*   Andso(itis  scoiffi. 

said)  vice  vers6,  if  lands  be  given  to  a  man  and  to  his  heires  in  the  p]owd.  147. 

premisses,  habendum  to  him  and  the  heires  of  his  bodie,  that  he  «  Ro.Abr.  680.) 
nath  an  estate  taile,  and  a  fee  simple  expectant.   But  vid.  lib.  8. 

fo.  154.  b.  otherwise  resolved,  utpatet  ibi  (a),    [rf]  If  lands  be  W^As8.p.47. 

given  to^.andbisheires,  to  haveand  to  hold  to^.andhis  heires,  ^  ^  ^^|^* 

(5  H.  5. 6L     a  Ro.  Abr.  68.     Cro.  Jam.  595.  ago.  497.  448.) 

if 

(1)  Where  the  estate  in  the  premises  shaU  be  corrected  by  the  habendum,  if 
there  happen  to  be  a  dause  ifvoarranty,  2  E.  2.  Feojfinents,  94.  Dedi  Adamae 
de  B.  unam  carucat.  cum  C*  filid  me4  m  liberum  mantagium,  habendum  Adamse 
et  hseredibus  suis  faciend.  forinsecum  servicium ;  and  wirranty  to  Adam  et 
hasredibus  suis  in  perpetuum.  After  the  death  of  Adam  and  his  vaifs,  their  issue 
bring  mort  d'auncestor ;  and  rutedf  that  it  doth  not  lie,  but  formedon,  because 
taile,  10  E.  3. 25.  Sciatis  me  dedisse.Edmundo  et  Alictse  filise  meae  et  haeredi- 
bus  suis  in  liberum  mantagium,  habendum  et  tenendum  dictis  £.  et  A.  et 
hcredibus  suis  in  liberum  maritagium.  If  the  gij^  be  b^bre  the  statute  de 
donis,  it  is  onlyfravJc'marriage ;  Rafter  the  statute,  it  is  tau  tfdihfee  expectant. 
Vid.  10  H,  6. 16. — igfT.  6.  74.  Gtft  to  A.  and  if  he  dies  toithout  heir  of  his 
body  reverter  to  the  donor,  it  is  not  tail;  but  if  it  wu  by  devise,  it  is  taiL — 
HaJ.  MSS.— [Note  133.] 

(2)  The  resolution  in  8  Co.  54.  b.  is,  that  here  the  words  heirs  tfthe  bod^ 
in  the  habendum  qualify  the  word  heirs  in  the  premises,  and  therefore  thiit  there 
shall  be  an  estate  tail  without  any  fee  expectant.  See  ace.  Mo.  26.  In  the 
case  in  Crp.  Jam.  476,  and  2  Ro.  Rep.  19. 23.  such  words  were  adjudg^  ta 
pass  tail  and  fee  expectant.  But  the  case  was  attended  with  circumstancea 
particularlv  shewing  an  intention  to  pass  bath  :  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount,  ^i^ch  could  not  be  if  only  an  estate  tail  passed 
to  the  donee,  and  tne  reversion  had  remained  in  the  donor,  for  then  the  tenure 
must  have  been  of  the  donor.  Also  there  was  a  warranty  to  the  gprante^  and 
his  heirs..  However,  the  court  intimated,  that  their  opinion  would  have  boen  the 
same,  if  these  special  circumstances  had  not  occurred.  See  further  as  to  the 
operation  of  the  habendum  in  explaining  and  qualifying  the  premises,  post.  183^ 
apd  the  note  on  lord  Coke's  doctrine,  against  abridging  the  latter  by  die  former, 
post.  299.  a.  See  also  Vin.  Abr.  Grants,  I,  K,  L,  M,  &  N — [Note  124*]   . 
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IfB.  have  heires  of  his  bodie,  and  if  he  die  without  heires  of  his 

bodie  that  it  shall  revert  to  the  donor,  this  is  adjudged  an  estate 

[e]  W.  9.  cap.     taile,  and  the  reversion  in  the  donor,    [e]  For  voluntas  donatoris 

34.  in  chartd  doni  sui  manifest^  expressa  obseroetur ;  and  therefore  in 

the  case  next  precedent,  if  these  or  the  like  words  be  added  (and 

if  he  die  without  heires  of  his  bodie,  that  tlie  lands  shall  revert  to 

the  donor),  that  then  the  habendum  shall  by  authoritie  of  divers 

bookes  be  construed  upon  the  whole  deed,  to  be  a  limitation  or 

a  declaration,  what  heires  are  meant  in  the  premises  to  inherit, 

and  that  in  that  case  the  reversion  is  in  the  donor  (3). 

[/]  a  H.  6. 95.        [yi  If  a  man  make  a  charter  of  feofiment  of  an  acre  of  land  to 

45  £.  ft.  fto.        ^.ana  his  heires,and  another  deed  of  the  same  acre  to  A.  and  the 

(Vid.  6  Co.>i5.     heires  of  his  bodie,  and  deliver  seisin  according  to  the  forme  and 

are  tevH?  f  "**    eflPect  of  both  deeds,  in  this  case  he  cannot  take  a  fee  simple  onely, 

as  some  hold,  for  that  liverie  was  made  according  to  the  deed  in 
taile,  as  well  as  to  die  charter  in  fee,  neither  can  uie  livery  enure 
onely  to  the  deed  of  estate  taile  with  a  fee  simple  expectant,  for 
that  liverie  was  made  as  well  upon  the  deed  in  fee  simple,  as  the 
deed  in  taile.  Therefore  others  hold,  that  in  that  case  it  shall 
enure  by  moities,  that  is,  to  have  an  estate  taile  in  the  one 
moitie,  with  the  fee  simple  expectant,  and  a  fee  simple  in  the 
other  moitie ;  and  so  the  livene  shall  worke  immediately  upon 
both  deeds  (4). 

Sect  17. 


TN  the  same  manner  it  is,  where  tenements  are  given  by  one  man  to 
another  with  a  wife  (which  is  the  daughter  or  cousin  to  the  giver)  in 
frankmariage  (5),  the  which  gift  hath  an  enheritance  by  these  words  (frank- 
mariage)  atmexed  unto  it,  although  it  be  not  expresly  said  or  rehearsed  in 
the  gift  (that  is  to  say)  that  the  donees  shall  have  the  tenements  to  them  and 
to  tneir  heires  betweene  them  two  begotten.  And  this  is  called  especial  taile, 
because  the  issue  of  the  second  wife  may  not  inherit. 

Vid.Sect.i9,ao.  «  rpQ  a  man  toUh  a  tia/e,*"  Albeit  the  gift  is  nyade  of  the  land 
(a  Ro.  Abr.  67.)  J-  ^q  ^^  ^^^  ^i^[j  g|,  daughter,  &c.  yet  is  the  gift  good  to 
5  £.  3. 17.         them  both  in  speciall  taile,  and  therefore  that  of  Stephen  de  la 

More 

(3)  In  a  note  in  1  P.  Wms.  57,  lord  keeper  Wright  puts  the  case  of  a  gift  by 
deed  to  one  and  his  heirsy  and  if  he  die  without  issue,  remainder  over,  and  holds, 
that  Uie  latter  words  restrain  the  former,  and  convert  the  fee  into  a  tail. — 
[Note  125.] 

(4)  7  E.  3. 64.  Land  giveti  to  husband  and  to^,  and  the  heirs  of  the  body 
of  husband,  and  if  the  husband  and  wfe  die  mthotU  heirs  between  them  lacofulfy 
begotten,  remainder  ffcer,  it  is  only  a  tail  general  in  the  husband.  Dy,  171. 
Devise  to  A.  and  the  heirs  male  of  his  body,  and  if  lie  die  without  heirs  of  his 
body,  remainder  oxer,  it  is  only  tail  nude. — Vid.  M.  9  Jac,  inter  Walsop  and 
Derby.  Deoise  to  A,  in  fee,  and  qfieraoards  by  the  same  mU  devise  of  the  safne 
land  to  B.  in  fee,  they  are  joint'tenants.  Via.  13  J?.  2.  Brief,  645.  Land 
given  to  the  father  and  the  heirs  of  his  body,  remainder  to  his  son  in  tail.  It 
seems,  the  son  has  election  to  claim  by  descent  or  purchase.  (It  seems  the  remain^ 
der  is  void,  because  included  in  the  first  estate.)    Hal.  MSS. — [Note  126.] 

(5)  Befrre  or  afier  marriage.  Dy.  147.  Hal.  MSS. — See  ace.  post.  ai.  b.- 
and  176.  a. 
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MoTt  in  [g]  5  £•  d>  it  very  remarkeable,  where  the  case  was,  that  bl  This  one  i» 
Sobert  gave  the  reversion  of  lands  which  Agnes  his  wife  did  hold  Tf  »<^he<l  in  ^ 
for  her  life  to  Stephen  de  la  More,  habendum  post  mortem  dktae  i^'^^}'ll\^ 
Agnetis  in  Uberum  maritagium  cum  JohanndJiUd  ejusdem  Roberti,  being  not  found 
and  it  is  adjudged  that  it  is  a  good  estate  taile.    Wherein  three  (0)  in  that 
thioffs  are  to  be  observed :  first,  that  Joane  the  daughter  took  with  J^^>  it  is  there 
her  husband  an  estate  in  especiall  taile,  albeit  she  were  named  but  ^  ^^^  without 
under  a  cuMy  viz.  cum  Johannd,  &c.  (7).     a.  That  cum  doth  come  f  °,Jncc,  butTos 
after  the  habendum,  for  that  it  is  all  but  one  sentence.    3.  That  shall  find  it  a* 
these  words,  in  liberum  maritagium^  doecreate  an  estate  ^ove  ssid  in 

Lg]^  n  of  inheritance  in  especiall  taile,  as  t:^  Littleton  saith,  5£-  3-  i7« 
uW  the  rohich  gift  hath  an  inheritance  by  these  voords  ([/rank-  w.  3.  ca.  1 . 
mariage)  annexed  unto  it,  although  it  be  not  expresly  19  £.3.  tii. 
saidtSpc.    But  Uiishad  need  of  some  interpretation,  for  if  Iwi^  '^^^^^»  >• 
be  given  by  these  words  (in  frankmariage),  according  to  the  rules 
of  law,  then  do  these  words  create  an  estate  of  inheritance  in  spe- 
ciall  taile :  for  the  consideration  of  marriage  is  in  that  case  more 
&voured  in  law,  than  any  other  consideration.    But  though  the  OBo.Abr.840.) 
ffift  be  in  these  words,  yet  if  it  be  not  consonant  to  the  rules  of 
law  in  other  things  requisite  thereunto,  there  they  create  but  an 
estate  for  life.  And  therefore  to  speak  once  for  all,  four  thinffs  be 
incident  to  a  frankmariage.    First,  that  it  be  given  for  considera* 
tion  of  marriage  either  to  a  man  with  a  woman,  or,  as  some  have 
held,  toa  woman  widi  a  man.    For  in  {|A]  6£.  3. 33.  in  Piers  de  m  6£.  3. 33. 
Salt  marsh  his  case,  a  man  gave  land  to  his  sonne  in  frankmariage ;  Fits.  N.  B.  1 72. 
and^iix.^.^.  17a.  takeththelawsoalso;  and7£.  4.  is.  ;^r  7£-4*is. 
jtfoyltf  against  a  new  (pinion  in  ten^  H.  8.  Br,  tit.  Frankmariage,  ^^'  !*  ^*  '^ 
the  former  bookes  bemg  not  remembred.      Secondly,  that  me  ^'  ^'  ^^ 

woman  or  man  that  is  the  cause  of  the  gift  [i]  be  of  the  blood  of  [4  4  ^3-.^. 
the  donor ;  but  it  may  be  made  as  well  after  marriage  as  before,  Brwton  116^3^ 
and  it  may  be  made  with  a  widow,  &c.     Thirdly,  if  the  gift  be  ^^p.  j^ ' 
made  of  such  a  thing  as  lyeth  in  tenure,  that  the  donees  hold  of 
the  donor  at  the  time  of  the  estate  in  frankmariage  made.   A  rent  • 
service  [k]  may  be  given  in  frankmariage,  because  it  may  be  [fe]  sa  B.  a. 
holden.  And  so  may  a  rent  charge  or  rent  secke,  as  Fitz»  N.  B.  Jj?-  Bcsccnttso. 
holdeth,  and  it  iqppeareth  in  our  bookes  that  a  common  was  grant-  ^'^  ^*J^'  ^^' 
ed  in  frankmariage.  ( 1 )  Fourthly,  that  the  donees  shall  hold  freely  w.  a.  ca.  1.  aoc. 
of  the  donor  till  uie  fourth  degree  be  past.  And  therefore  if  land 
be  given  to  a  woman,,  with  a  sonne  ofthe  donor  in  frankmariage, 
there  passeth  an  inheritance ;  but  if  the  donee  that  is  the  cause  of 
the  gift  be  not  of  the  blood  of  the  donor,  then  there  passeth  but 
an  estate  for  life  if  livery  be  made.    Also  if  [I]  lands  oe  given  to  '.  [<]  Temps  H.  8. 
a  man  with  a  woman  of  the  blood  of  the  donor  in  liberum  marita^  Br.  fran  Wr. 
Iftifffi,  the  remainder  in  fee  either  to  a  stranger  or  to  the  donees,  Forrodon  63! 

Yid.  3a  R  1.  Tail,  95.     a  R  s.  Feoffment  and  Faitx,  9.     17  £.  3.  5.  a.    45  £.  3.  ao. 
(1B0.Abr.840.) 

they 

-  ■    '  ■  .  ...   „  t 

(6)  The  case  w  4  JB.  3. 4.    Hal.  MSS. 

(7)  Dedi  et  concessi  Johanni  White  in  liberum  maritagium  Johaniue  filias 
meae  habendum  dicto  Johanni  cum  heeredibus  suis  in  perpetuum  de  capitali 
domino  feodi ;  dndxnarranty  to  him  and  his  heirs.  Ruledf  that  it  is  neither  tail 
nor  Jrank-marriage,  huifee  simple  only  in  the  husband  and  nothing  in  the  wife. 
M .  33  and  ^4  El.  C.  B.  Webb  and  Porter.  -  Vid.  contra  33  £.  1 .  Taile,  35.  but 
45  E.  3.  20.  agrees.  Hal.  MSS. — See  ace.  the  same  case  in  Ow.  36,  and 
Godb.  18.    Tne  same  case  is  cited  in  Mo.-643.  pi.  888.— [Note  137.] 

-  (1)  14  E.  3.  Aiel.  1.     Rtoersion  granted  by  ttoo  in  frank^marriage.    Vid. 
4.  £.  3,  4.    26  E.  3.  Tan,  27.    HaL  MSS.H!^o^  ^^S.] 
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[p]  so  £.3.  Aid 
174-    31  E.  3. 
Gord.  ai6. 


[n]  Bract,  lib.  a. 
cap.  7.  3a  £.  1. 
Taile,3i. 

13  H.  4.74- 
4H.6.  17. 

36  Am.  66. 

3i£.3.Gir.a9. 

a6An.p.  66, 
per  Wiibye. 

[•}  Bract  lib.  0. 
cap.  34  &  99* 
&  lib.  a.  cap.  7. 
11a.  3  &  4. 
GlaoTiL  lib.  7. 
ca.  1.  &  ca.  18. 


Fleta»  lib.  3. 
cap.  I. 


30  E.  i.tit. 
Fonndun,  66. 
adjadg.  ace 
(a  Intc  336.) 


31  £.3.  tit. 
Gaid.  n6. 
Mirr.  cap  a. 
sect.  15.  aoc 
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they  hmre  no  estate  taik»  because  there  is  no  tenure  of  die  do- 
nor (8);  but  if  [m]  in  that  case,  the  resiainderhad  beene  limited 
to  another  in  taile  resenring  the  reversion  in  fee  to  the  donor, 
there  the  said  words  (in  Uberum  marit^gium)  create  an  inherit- 
ance»  because  the  donees  hold  of  the  donor.  And  this  is  the 
cause  that  it  is  holden,  that  a  man  cannot  devise  land  in  fisank- 
maiTiage  because  the  donee  cannot  hold  of  the  donor.  And  cesiy 
oue  me  before  the  statute  of  37  //•  8,  could  not  have  made  a  gin 
m  frankmariage,  because  the  reversion  wasin  thefeoffeea.  [»]  ^d 
if  the  donor  dotfa  give  lands  in  libemm  maritagkan  reserving  a 
rent,  this  reservation  shall  take  no  effect  till  the  fourth  degree  be 
pasty  but  the  firankmariage  is  good ;  for  if  the  reservation  should 
be  goody  then  could  not  die  £>nee8  have  an  estate  tafle  for  want 
of  me  words  of  die  heires  of  their  bodjea  (5). 

^  In  ^ankmarriage***  Liberum  maritmuMy  firee  maniage. 
Murita^ium  is  taken  for  fee  taile,  and  drndeth  markmgwm  into 
Uberum  et  $emiio  ohSgatum:  and  herewith  agieeth  BracUm 
[o]  lib.  a.  cap.  34.  wai  39.  Maritagmm  est  axt  Uderum  out 
tervitio  obliga^uMy  and  lib.  8.  ca.  7.  nu.  3  and  4.  Libentm  mari- 
tagiwn  dtdiur,  ubi  donator  vuU  fubd  terra  sic  data  ftdeta  tit  et 
libera  ab  omits  seculari  servitio^  And  so,  before  BracUm,  said 
GlanviUy  lib.  7.  ca.  18.  Maritagntm  autem  aUud  nondnatur  lib^ 
rum-aliudeeroitioobnoxium^  Uberum  didturmaritagivm^quando 
aligtUe  liber  koma  ntiquam  partem  terra  ^ua  dot  eum  aliqud 
muUere  in  maritagiumf  ita  quod  ab  cmni  eervitio  terra  ilia  sit 
quietaf  Sfc,  And  after  both  of  them  Fkta  that  foUoweth  them 
bothy  libb  3.  ci^.  1.  saithy  est  autem  quoddam  marita^um  liberum 
ab  omni  servitio  solutum  donatori  vdepu  harediySfii.  Et  est 
simSiter  maritagium  servitio  obligaium  et  oneratum^  Sfc,  And 
tbese  words /tfi7»60rttm  maritagium}  are  such  words  of  art,  and 
so  necessarily  requiredy  as  they  cannot  be  expressed  by  worda 
equipollent,  or  amounting  to  as  much.  As  if  a  man  give  lands 
to  a  man  with  his  daughter  m  connubio  sobdo  ab  omni  servitio^  Spc. 
yet  there  passeth  in  Uiis  case  but  an  estate  for  life ;  for  seeing 
that  these  words  is  (Uberum  maritagium)  create  an  estate  m 
inheritance  against  the  generall  rule  of  law,  the  law  requireth 
that  th^  should  be  legally  pursued.  But  then  it  may  be  de- 
manded, if  a  man  had  given  lands  at  the  common  law,  in  libera 
maritagioy  whether  had  the  donees  a  fee  simple  without  these 
words  (heires),  for  that  it  iqppeareth.by  diat  which  hath  beend 
said  before,  that  all  gifts  in  taile  were  fee  simple  at  the  commcm 
law,  and  that  the  statute  of  ^.  a,  did  not  create  any  estate  in  fee 
taile,  but  out  of  an  estatein  fee  simple.  To  this  it  is  answered, 
tbat  these  words  (in  Uberum  maritagium)  did  create  an  estate  in 
fee  simple  at  the  common  law :  and  it  is  hoMen  in  31  E.  3.  Gard. 
1 16.  Par  ceux  parclx  in  Jiranhnariage  les  donees  aoeront  ks 
terres  a  eus  et  a  tour  heires  perenter  eux  en^endres,  et  ceo  est  dit 
especial  taile.    But  yet  betweene  donees  in  frankmariage  and 

other 


i%)  ut  see  the  contrary  qf  this  Pasch.  40  Eliz,  C.  B.  lord  Barclaye*s 
casef  n.  iv  and  all  the  books  here  dtedprove,  that  it  is  at  least  an  estate  tail^ 
aUkough  no  tenure^  and  it  is  accordingly  adjudgedy  17  £.  3*  ^5;  ^^d*  •^"  43  ^l' 
J3.  R.  rot.  140,  betioeen  lord  Bardat^e  and  the  countess  of  Warwick-  Hal.  MS.S. 
-^See  S.  C.  in  Mo.  643.  Cro,  £1^.  635,  and  1  Ro.  Abr.  750,  but  th^  point 
of  Frank-marri^e  is  not  reported  in  the  two  latter  books.— [Note  139.] 

(3)  13  H.  4.  Mesnef  74.  30  E.  3.  24.  Gj/B  injirank^marriage  salvo  forin- 
"ecoBervitiogoodf  and  the  donee  shidl  hold  in  chivalry.  Hal.  MSjS.«-4Note  130.] 


li.  1.  C.  a.  Sect  18.      Of  Fee  taile.  [2Lb.  22.a, 

•thar  donees  in  speciall  Uile  there  be  many  actable  diveiaBilieai 
If  the  king  give  land  to  a  man  and  a  woman,  and  the  heires  of 
their  two  bodies,  and  the  woman  die  without  issue,  yet  shall 
the  man  be  tenant  in  taile  apres  possUnlitie.  But  if  the  king 
gire  land  to  a  man  with  a  woman  of  his  kindred  in  a  frank- 
mariage,  and  the  woman  dyeth  without  issue,  the  man  in  the 

king's  case  shall  not  hold  it  for  his  life,  because  the  9  H.  d»  Bower 

t22«  "]  woman  was  the  cause  of  the  gift;  but  rf-*  otherwise  ^^'       ^ 
^    J  it  is  in  the  case  of  a  common  person,  if  lands  be  f^ven  '    •  4- 1  • 
to  a  man  and  a  woman  in  especiall  taile,  and  they  are 
divorced  caus^  pneconfractits,  both  shidl  hold  the  lands  for  their 
lives ;  but  in  [p]  case  of  frankmariaffe  if  they  be  so  divorced,  the  [p]  13  ^  3>  t>^- 
woman  shall  enjoy  the  whole  land,  because  she  was  the  cause  of  ^*  f}^^^ 
the  gift  (1).    It  lands  holden  in  socage  {^]  be  given  in  especiall  ,^  As^'aa. 
taile,  and  the  donees  die,  the  issue  being  within  the  age  of  14  19  Ass.  a. 
yeares,  [r]  the  next  of  kinne  of  the  part  of  tlie  father,  or  of  8  £.3.  Ass.  45, 
fhe  part  of  the  mother  which  can  hap  the  custody  shall  have  it,  ^^*^^^^') 
but  m  case  of  frankmariage  the  heire  of  the  part  of  the  mother  ^r^,    "** 
shall  have  it,  because  as  it  hath  been  said  she  was  the  cause  of  r^]  17  H.  3.  ti 
the  gift.  bard.  146. 


tit. 
a?  E-  3-  79. 


Sect.  18. 

y^ND  notCf  that  this  wcrd  (Talliare)  u  the  tame  as  to  set  to  some  cer- 
'^  tainiie,  or  to  limit  to  same  certaine  inheritance.  And  for  that  it  is 
limited  and  put  in  certaine,  what  issue  shall  inherite  byjorce  of  such  gifts^ 
and  how  long  the  inheritance  shaU  indure,  it  is  caUeatn  Laitne,  feoctum 
talliatum,  i.  e.  hsereditaa  in  qnandam  certitudinem  limitata.  For  if 
tenant  in  generall  taile  dieth  without  issue,  the  donor  or  his  heires  may 
enter  as  in  ^Aetr  reoemon  (2). 


specif , J  — ,  _  _ 

you  may  perceive  by  the  Sections  noted  in  the  margent  (3).        ^'  ^  43-  49, 

go.  104. 108. 114. 116. 147. 158. 161. 168. 170. 183.  S54. 379. 846. 387. 45a.  467. 
618, 619.  637. 64a,  670.  ^9. 684. 71 1.  717. 71^  738. 

'<  Feodum  taOiatumf  u  e.  haredHas  in  guandam  certitudinem 
timstataJ'  Here  our  mxihot  doth  iatexpretvrlMfM^  Wests,  cap.  3. 

is.    Of  all  the  estates  taile  most  coarcted  or  restrained,  that  I  Fi*  Co*  a^i*  »• 

finde 

(1)  Keiho.  104.  b.   Accord.  Hal.  MSS.    See  also  ace.  Peric.  Sect.  338. 

(2)  Lord  Coke  seems  to  lay  too  much  stress  on  Littleton's  use  of  noto,  Sfc. 
and  other  wonk  of  a  like  kind.  In  the  edition  by  Lettou  and  Machlinia,  4^. 
is  ftequentl^r  omitted,  and  item  is  very  often  put  wnere  the  other  editions  have 
nata,  and  vice  versd.  This  shews,  how  veiy  uncertain  it  is,  whether  any  pe- 
culiar force  ought  to  be  attributed  to  such  words.  Indeed  where  they  resily 
come  from  Littleton  himself,  they  must  in  general  be  too  slight  a  foundation 
for  any  considerable  inference.-«^Note  131.] 

(3)  The  issue  in  tail  atUiinted  in  yitkfttam;  after  the  death  of  tie  father  the 
donor  cannot  enter,  but  the  issue  if  pardoned  mt^  enter,  and  hMoM  special  oc- 
cupant, suhfect  to  the  charges  qf  the  father.  39  Ass.  Gu  HaL  MSS«<«4Klote  139.] 


22.a.  22. b.]  Oif  Fee  taile.       L.  1.  C.  3.  Sect.  19. 

39  Ass.  pi.  so.  finde  in  our  bookes,  ib  the  estate  taile  in  39  Ass.  pi.  so,  ^ere 

(1  Co.  66. 104.  lands  were  nven  to  a  man  and  to  his  wife  and  to  one  heire  of 

Ante,  8.  b.  their  bodies  lawfully  begotten,  and  to  one  heire  of  the  body  of 

1  Ro.  Ab.  838.)  ^^  heire  only ;  this  case  being  adjudged  in  the  point  is  an 

exception  (some  say)  out  of  the  generall  rule  put  before  by 

Sect.  13.   Vid.  LiUUiony^Secu  13,  that  all  estates  taile  were  fee  simple  at  the 

PL  Com.  fo.  common  law ;  for  (say  they)  by  this  limitation  (luBredi)  in  the 

^'^'  singular  number  the  donees  had  not  had  a  fee  simple  at  the 

Regist  Judic.  common  law.     Vide  Begistrum  Judiciale,  fo.  6,  a  gift  made  to  a 

fo-  6.  man  et  haredi  mnscuh  de  corpore  iuo  (4). 


Sect.  19. 

7N  the  same  manner  it  is  of  the  tenatit  in  especiall  taik,  Sfc.  For  in 
^  every  gijl  in  taiktoithout  more  sayings  the  reversion  of  the  fee  simple  is 
in  the  donor.  And  the  donees  and  tneir  issue  shall  do  to  the  donor ^  and  to 
his  heires  the  like  services^  as  the  donor  doth  to  his  lord  next  paramont, 
except  the  donees  injrankmarriage,  who  shall  hold  quietly  from  all  manner 
of  service  (unlesse  it  be  for  feaUie)  uniill  the  fourth  degree  is  past,  and 
afier  the  fourth  decree  ts  past  the  issue  in  the  Jift  degree,  and  so  forth  the 
other  issues  after  htm,  shall  hold  of  the  donor  or  of  his  heires  as  they  hold 
over,  as  before  is  said. 

(«  Inst.  331.  "7^  eveiy  gift  in  taile  withotU  more  saifing,  the  reversion  qfthe 
333')  fee  simSe  is  in  the  donor.*'    This  is  wrought  by  Ae  con- 

struction of  the  statute  of  fF.  2.  cap.  1.  which  luOh  turned  the 
fee  simple  of  the  donee  into  a  particular  estate  of  inheritance, 
and  the  possibUity  of  the  donor,  to  a  reversion  in  him 
expectant  upon  the  estate  taile,  1:9*  so  as  there  be  two  T  22.1 
inheritances  of  one  land :  yet  diis  was  doubted  in  our  I     k  *   I 
[e]  iaE.4.  a3.  bookes  p]>  and  there  resolved  according  to  Z»ttfc^on. 
W  st^a/ca.  13    ^"^  ^  ^^  ^^  cause  wherefore  that  point  should  be  drawne  in 
PI.  Com.  347,  '  question,  for  at  the  same  session  of  parliament  (in  which  the 
^48. 351. 563.     statute  de  donis  conditionalibus  was  made)  viz.  ca.  3,  it  is  ex- 
a  £.  a.  tit.         presselv  said,  vel  per  donum  in  quo  reservatur  reversio,  so  as  by 
^^^^i'  ^^J'      u^c  judgment  of  tne  same  parliament  a  reversion  was  settled  in 

45  K  3.  ao.  , 

(Post.  14a.  b.  **  The  reversion  of  the  fee  simple  is  in  the  donor"  A  reversion 
Plowd.  151.  is  (1)  where  the  residue  of  the  estate  always  doth  continue  in 
16a.  196, 197.  him  that  made  the  particular  estate,  or  where  the  particular. 
Cro.  Cha.  400.)  gg^g^  j^j  derived  out  of  his  estate,  as  here  in  the  case  o£LiU. 

Tenant  in  fee  simple  maketh  gift  in  taile,  so  it  is  of  a  lease  for 

life, 

■  11  ■       ^_^»^.^^-^W^  l»— —  III  ^■«  I  ■!  I.I  I 

(4)  In  the  case  of  Richards  and  lady  Bergavenny,  2  Vem.  325,  the  court 
held  a  limitation  to  lady  Bergavenny  and  such  heir  of  her  body  as  should  be 
living  at  her  death,  with  a  remainder  over,  to  be  an  estate  tail.  But  see  further 
on  this  subject  ante,  fol.  8.  b.  n.  4,  where  several  authorities  are  referred  to 
in  order  to  enable  the  student  to  find  in  what  case  heir  in  the  singular  number 
ought  to  be  construed  nomen  co&c^nwm.— [Note  133.] 

(1)  B^  what  words  a  reversion  will  pass,  see  Vin.  Abr.  Reversion,  G.  and 
Com.  Dig.  Estates,  B.  la. 


>  L.  1.  C.2.  Sect,  19.  Of  Fee  taile.  [22.  b. 

life,  or  for  yeares.    If  a  man  extend  lands  by  force  of  a  statute 
merchant,  staple,  recognizance  or  elegit,  he  leaveth  a  reversion  in 
the  conusor.    But  since  Littleton  wrote,  the  description  must  be 
more  large  tnpon  the  statute  of  [a]  27  H,  8,  for  at  this  day,  if  a  [a]  97  H.  8. 
manseis^  of  lands  in  fee  make  a  feoffment  in  fee,  (and  depart  ca.  10. 
with  his  whole  estate)  and  limit  the  use  to  his  daughter  for  life,  (^"  ^^  ^ 
and  after  her  decease,  to  the  use  of  his  sonne,  in  taile,  and  after  |  ^'  ,o/|,,  ^* 
to  the  use  of  the  rieht  heires  of  the  feoffor;  in  this  case,  albeiC  ^  Co.  91/ 
he  departed  with  the  whole  fee  simple  by  the  feoffinent,  and  3  Ro.  Abr.  417. 
limited  no  use  to  himselfe,  yet  hath  he  a  reversion  (a) ;  [b]  for  >  V**'"'!?®**^^ 
whensoever  the  ancestor  takes  an  estate  for  life,  and  adfter  a  a^E  V^^'ite 
limitation  is  made  to  his  right  heires,  the  right  heires  shall  not  be  .^^  £  3,  ^. 
purchasers.     And  here  in  this  case  when  the  limitation  is  to  his  40  £.  3. 
right  heires,  and  right  heire  he  cannot  have  during  his  life  (for 
non  est  hares  viventis)  the  law  doth  create  an  use  in  him  during 
his  life,  untill  the  future  use  commeth  in  esse,  and  consequently 
the  right  heires  cannot  be  purchasors ;  and  no  diversitie  when 
the  law  creates  the  estate  for  life,  and  when  the  party.     And  all  r^]  Tr.  31  Elis. 
this  was  adjudged  betweene  [c]  Fenxvlcke  and  Mitford  in  the  inter  Fenwkke 
king's  bench:  and  if  the  limitation  had  been  to  the  use  of  him-  &  Mitford. 
selfe  for  life,  and  after  to  the  use  of  another  in  taile,  and  after  to  ^  ^''vf ^^ 
die  use  of  his  owne  right  heires,  the  reversion  of  the  fee  had  been  ^g  ^  q^  ^^  '^ 
in  him,  because  the  use  of  the  fee  continued  over  in  him  (3) ;  and  Dier,  8,9, 10, 
the  statute  doth  execute  the  possession  to  the  use  in  the  same  &cBuckeii- 
plight,  qualitie,  and  degree,  as  the  use  was  limited.  ^^*  f^^ 

[d]  If  a  man  make  a  gift  in  taile,  or  a  lease  for  life,  the  re-  f)^"!^, 
mamder  to  his  own  rieht  heires,  this  remainder  is  void,  and  he  /^  Bo.  Abr.8t8. 
hath  the  reversion  in  him,  for  the  ancestor  during  his  life  beareth  Mo.  984.) 
in  his  body  (in  judgment  of  law)  idl  his  heires,  and  therefore  it  [4  1 H.  5. 8. 
htniiy  aaid,  that  hares  est  pars  aniecessoris.  And  this  appeareth  ^^^'p^ 
in  a  common  case,  that  if  land  be  given  to  a  man  and  his  heires,  Biomlej'scaie. 
all  his  heires  are  so  totally  in  him,  as  he  may  give  the  lands  to 
whom  he  will. 

.    le]  So  it  is  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  Te]  pya,  5. 
msJce  a  lease  for  life,  the  remainder  to  the  heires  male  of  his  Marie  156. 
owne  body,  this  is  a  void  remainder ;  for  the  donor  cannot  make  S^JT***^  *'  **** 
his  own  rightheire  a  purchaser  of  an  estatetaile  without  departing  Ben^iowes 
of  the  whole  fee  simple  out  of  him  (4) :  as  if  a  man  make  a  feo£  Seijant  in  his 

report  agreeth.     (Hob.  30. 33.    1  Mod.  337,    1  Ro.  Rep.  440.) 

ment 

^■fcl^^Mi^— ^iM— ^^.^MM^W^  ■■  II        —    —I.  ■!■  ■■■  ■  ■  I—       ■■■■■■■■  ■  ■■■■■■■■MIMI  ^^——^—1^—^*—^       ■     ■ 

(a)  Vid.  3  ^  4  P.  ^  M.  JDy.  134.  contra.  Hal.  MSS.  But  see  the  case 
cited  by  lord  Hale  m  the  next  note,  and  also  ante  la.  b.  and  note  3,  there. 

(3)  Casus  Com.  Bedford,  M.  34,  35  Eliz.  Poph.  n.  8.  Feoffment  to  the  use 
of  the  feoffor  for  40  years^  remainder  to  B.  in  tau,  remainder  to  the  right  heirs 
^the  feoffor.  It  is  the  old  reversion,  and  the  feoffor  may  devise  it;  for  the  use 
returned  to  thejeqfforfor  want  of  consideration  to  retain  it  in  thefeojffee  till  the 
death  ^ the Je^or.  HaL  MSS.. — See  the  earl  of  Bedford's  case  m  Poph.  3. 
Vid.  27  £.  3. 8.  4  H.  6.  ao.  4a  Ass.  a.  9  E.  3. 14.  10  E.  3.  48.  Lands 
granted  by  A.  by  fine  for  the  life  of  A.  remainder  to  A.s  right  heirs.  It  is  a 
reversion  in  A.  and  he  fnay  grant  it,  Hal.  MSS.  Dy.  237.  Fine  te  husband^ 
as  that  nhich  he  and  his  wife  have  of  his  g^,  which  render  to  tlie  conusor  for 
life,  remainder  to  the  right  heirs  of  the  husband.    It  is  a  void  remainder,  and 

the  wye  survivor  shall  have  it  for  life.    Hal.  MSS [Note  1 34.] 

.  >  (4)  Where  heir  shall  be  purchaser  Vid.fol.  g,  b.     11  H.  6.  13.    Devise  to  B. 

for  life,  remainder  to  C.  in  tail^  remainder  to  the  next  heir  of  the  devisor  and  the 

heirs  of  his  body,  it  is  a  purchase  in  the  heir.    Qusere  there  if  it  hadbeenhmB 

-^Archer's 
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ment  in  fee  to  the  use  of  himselfe  for  life,  and  then  to  the  use  of 
the  heires  male  of  his  bodjr,  this  if  a  sood  estate  taile  executed 
in  himselfe,  and  the  limitation  is  eoodby  wa^  of  use,  because  it 
is  raised  out  of  the  state  of  the  feoffees*  which  the  feoffor  de« 
parted  with,  and  that  is  apparent,  for  a  limitation  of  use  to  him* 
selfe  had  without  question  oeene  good. 

tf]  ao  Ells.  If]  If  a  man  make  a  feoffment  m  fee  to  the  use  of  himself  in 

net,  taSty  and  after  to  the  use  of  the  feoffee  in  fee,  the  feoffise  hath  no 

reversion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
estate  taile  executed  in  him  by  the  statute,  and  the  feoflEee  is  in 
by  the  common  law,  whidi  is  worthy  of  observation. 
[gi  13  H.  7. 6.        rf-*  To  conclude  this  point,  [g]  whosoever  is  seised  P  23.  "1 
a8  R  8.  Dier,     of  land,  hath  not  only  die  estate  of  the  land  in  him,  I      |^   J 
jl^-  but  the  right  to  take  profits,  which  is  in  nature  of  the 

Cro.  Jam.  ooi.  ^^^^y  ^^^  therefore  when  he  makes  a  feoflBment  in  fee  without 
Poet.  971.  b.)     valuable  consideration  to  divers  particular  uses,  so  much  of  the 

use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  of 
reverter.  As  if  a  man  be  seised  of  two  acres,  the  oneholden  by 
kniffhts  service  by  prioritie,  and  the  other  by  knights  service 

5  E.  4. 7.  holden  by  postenoritie,  and  maketh  a  feoffment  in  fee  of  both 
1  Co.  76. 84,  acres  to  tKe  use  of  himselfe  and  his  heires,  the  old  use  continues 
85. 100,  &c.  in  him,  and  the  prioritie  and  posterioritie  remaine.  So  it  is  of 
^Q^^l^h^Sf^'  ^!UidB  of  the  part  of  the  mother,  the  use  shall  goe  to  the  heire  of 
78.'   4  Co.  99.    ^®  P^"^  of  me  mother,  which  could  not  be,  if  it  were  not  the 

6  Co.  34. 43.       old  use,  but  a  thing  newly  created.    The  like  law  of  lands  of 

the  custome  of  Borough-finglish,  Gavdkind,  Ac.  (1 ). 

« 

*'  The  d&neei  and  their  issue  shall  do  to  the  donor^  and  to  his 
heires  the  like  servicesy  as  the  donor  doth  to  his  lord  nestpara^^ 
mount*'  The  reason  of  this  is,  that  when  by  construction  of  the 
said  statute  there  was  a  reversion  settled  in  the  donor,  for  that  the 
donee  had  an  estate  of  inheritance,  the  judges  resolved  that  he 
should  hold  of  his  donor,  as  bis  donor  held  over  (a)  :  as  if  the 

tenant 


—Archer's  ease,  1  Rep.  66.  i.  Devise  or  connettance  to  A.  for  We^  remainder  to 
his  next  heir  male,  and  to  ihe  heirs  male  i^tne  hody  of  such  neir  male,  it  is 
a  purchase  in  ihe  Mr,  because  in  the  singular  number^  and  the  limitation  is 
applied  to  it^^^Vid.  1  Rep.  104-  ShdUes  case.  Use  limited  for  Ufe  to  A. 
remainder  to  the  heirs  male  of  the  hody  of  A.  and  the  heirs  male  of  the  body  of 
such  heirs  male.  It  is  a  limitationy  ana  A*  has  a  tail  executed.  But  ythe 
ancestor  takes  estate Jbr  years,  remainder  limited  to  the  heirs  male  qfhis  hody, 
it  doth  not  test  in  the  ancestor.  Accord  hic^.  13.  Hodgkinson's  case.  Hidi 
MSS#»^ee  Hodgkinson's  case  from  lord  Hale's  M8S.  at  the  end  of  n.  6. 
ante  14.  a.*^[Note  135.] 

(1)  See  further  on  this  subject  the  several  books  cited  ante  la.  b.  in  n.  a, 
to  Vfbidi  add  Prec  in  Cha.  laa.  319,  and  Plowd.  545,  and  note  f,  in  the 
English  translation  of  Plowden.  It  may  be  an  useful  hint  to  observe,  that 
the  English  edition  of  Mr.  Plowden's  dommentaries,  which  most  deservedly 
bear  as  high  a  character  as  any  book  €£  Reports  ever  published  in  our  law, 
has  a  great  number  of  additions  references  aind  some  notes ;  and  that  both  01 
these  are  generally  very  pertinent,  and  shew  great  industry  and  judgment  ia 
the  editor^Note  1 36.] 

(a)  And  tier^ore  gj^  in  tail  saicing  the  reoersion  tenend'  de  capitalibua 
domipis  feodi  per  servitia  debita  w  vou^  and  the  donee  shaU  hold  of  the  donor, 
as  he  holds  over.  6£.3.a8.  45J?.3.q7.  aE.4.5.  4.  i/.6.  ao.  CAtfrnpsr- 
nmifeaaie.    Vid.  a?  H.ft,  i8.    Hal. MSS^Note  137] 


L.  1.  C.  3.  Sect.  19.  Of  Fee  tail6.  [23.  a. 

tenant  had  madea  feoffinent  inieeat  the  conunan  law,  the  feoffee 
should  have  holden  of  the  feoffor  ag  he  held  over^  and  before 
the  statute  of  W.  9,  the  donee  had  holden  of  the  donor  as  of  his 
person,  and  now  of  him  as  of  his  reversion:  but  if  a  man  make  a 
lease  for  life,  or  years,  and  reserve  nothing,  he  shall  have  fealtie  (^^^  ^^3*  **) 
only  and  no  rent,  though  the  lessor  hold  over  by  rent,  &c«  And 
this,  that  LMeton  saith,  is  regularly  true,  if  the  donor  maketh 
no  speclall  reservation,  for  then  the  speciall  reservation  exdudea 
the  tenure  which  the  law  would  create.  As  if  tenant  by  knights 
service  maketh  a  gift  in  taile  reserving  fealtie  and  rent,  the 
donee  shall  hold  in  socage,  by  fealtie  and  rent,  and  not  by  knights 
service  (3).  But  if  a  man  hold  land  of  the  king  in  grand  ser- 
jeande,  and  maketh  a  gift  in  taile  generally,  in  this  case  the 
donee  shall  not  hold  of  the  donor  by  grand  serjeantie,  because  no 
man  can  hold  by  grand  serjeantie,  but  of  the  King  only,  as  here- 
after shall  be  said;  and  therefore  seeing  grand  serjeantie  doth 
include  knights  service,  he  shall  in  that  case  hold  of  the  donor 
by  knights  service.  If  a  man  seised  of  land  in  the  richt  of  his  (a  Ho.  Abr. 
wife  holden  by  knights  service  giveth  the  same  lan£  in  taile  601.) 
generally,  the  donee  shall  not  hold  of  him  by  knights  service, 
because  his  wife  held  the  land,  and  he  had  nothing  but  in  her 
right.  And  in  that  case  the  baron  hath  gained  a  new  reversion 
by  wrong,  and  therefore  such  a  donee  shall  doe  fealtie  only  (4). 

A*  seised  of  two  acres  of  land,  holdeth  the  one  of  J?,  b^  knights  (Doctr.  Plic. 
service,  and  twelve  pence  rent,  and  the  other  of  C  m  socage  63-) 
and  one  pennie  rient,  and  makes  a  gift  in  taile  of  both  acres 
without  any  expresse  reservation  of  any  tenure.  In  this  case  die 
donor  hath  but  one  reversion.  And  yet  he  shall  make  several 
avewHes,  becaose  there  be  severall  tenures  created  by  law  in 
respect  of  the  several!  tenures  over:  and  the  avowrie  Is  made 
in  respect  of  the  tenures. 

Lord,  mesne  and  tenant,  the  tenant  holdeth  by  four  pence,  ^^  i^^.  Abr. 
and  1ih&  mesne  by  twdve  j^ence,  the  tenant  makes  a  ffift  m  taile  ^1.) 
without  reserving  any  thing,  by  reason  whereof  he  noldeth  by 
four  pence,  in  respect  of  the  tenure  over.     Afterwards  the 
reversion  escheats,  now  shall  the  donee  hold  by  twelve  pence,  for 
the  mesnaltie  which  was  four  pence  is  extmet,  ana  the  law 
reserved  the  tenure  innrn  the  ghl  in  tttle,  in  respect  of  the 
mesnalde,  and  when  the  anesaaltie  is  extinct,  the  lomer  rent 
between  die  donor  and  donee  is  exdnct  also ;  and  then  by  the  49  £•  3- 10. 
same  reason  that  die  donee  shall  take  advantage,  if  the  donor 
by  release  or  confirmadon  had  holden  by  lesser  services,  by  the 
same  reason  he  shall  be  pre)iidiced»  when  heboldeth  fay  greater 
services  (5). 

* 

"  Except  the  donees  injranhnarriager  It  is  to  be  understood,  ^'^'  ^'  ^' 
that  although  the  land  be  given  in  lAerwm  fnaritagiumy  in  free  Brkton^c  119. 
neta,lib.3.a4>.  ii.&iab.^flBp.s.    Vid«  Stcc  17*  so.  (Asteii.b.  Post.  t78.a^) 

marriage 

(3)  Sut  if  tenant  hychvoalry  makes  gifi  in  tail  rendering  rent  only,  the  tenure 
shaU  be  chivalry ^  but  the  rent  accumubdve.  Vid.  hie  52.  Dy.  59.  Kakn*  185. 
— Hal.  MSS.— [Note  138.] 

(4)  Quaere  of  this  case^for  the  new  reversion  is  hddm  chivalry.  Fid.  4  H.  6. 
ai.  by  Balth.  jB.  hMs  of  A.  in  chioahryj  and  gives  in  tail  io  C.  vAo  makes 
lease  to  R.for  life  and  dies.  The  issue  ^  C  saaUbe  in  ward  to  A.  not  to  B. 
the  donor.    HaLMSS.— [Note  1319.] 

(5)  Vid.  KeOw.  1 85.  i 39.— Hd.  MSS. 


23.a.  23. b.]  Of  Fee  taile.  L.  !•  C.2.  Sect.20. 

marriage  generaUvy  yet  first  the  law  doth  make  alimitation  of  this 
word  (&ee),  viz.  tiU  the  fourth  degree  be  past,  for  the  reason  that 
our  author  here  yeeldeth  (6).  And  s.  albeit  it  be  free  marriage, 
yet  the  donees  and  their  issues  untill  the  fourth  degree  be  past 
diall  do  fealtie,  for  that  it  is  incident  to  everie  tenure  (except 
frankealmoigne)  and  cannot  be  separated  from  it,  and  therefore 
the  donees  and  their  issues  shall  hold  it  as  freely  till  the  fourth 
degree  be  past  as  the  donor  can  make  it.  See  more  of  this  in 
the  Chapter  of  Frankalmoigne. 


Sect.  20. 


y^  ND  the  degrees  in  frankmarriage  shall  he  accounted  in  this  manner^ 
inz,  frfrth  the  donor  to  the  donees  in  frankmarriage  the  first  degree, 
because  the  wife  that  is  one  of  the  donees  ought  to  be  daughter ,  sister,  or 
other  cosen  to  the  donor.  And  from  the  donees  unto  their  issue  shall  be 
accounted  the  second  degree,  and  from  their  issue  unto  their  issue  the  third 
degree,  and  so  forth.  And  the  reason  is,  because  that  cfler  every  such 
gyi,  the  issues  of  the  donor,  and  the  issues  of  the  donees  afier  the  fourth 
d^eepast  of  both  parties  in  such  forme  to  be  accounted,  may  by  the  law 
of  the  holy  church  entermarie  (i).  And  that  the  donee  infranxmarriage 
shall  be  said  to  be  t/te  first  degree  ofthefoure  degrees,  a  mem  may  see  in  a 
plea  upon  a  writ  ofrightofumrd,  P.  31  E.  3,  where  the  pL  pleadeth  that 
his  great  grandfather  was  seised  of  certaine  lands,  8^c.  and  held  the  same 
of  another  by  knights  service,  S^c,  who  gave  the  land  to  one  Raphe  UoUand 

with  his  sister  in  frankmarriage,  ^c. 

•  •    •  » 

[a]  Tide  Sect.     txtHERE  LUikton  saith  [a]  that  the  donees  in  £ratik. 

iL' w  7^'  mariageshaU  hold  by  fealtie  only  untill  the  fourth 

rt*  degree  be  past,  and  then  the  issue  in  the  fift  degree  r23."l 
shall  hold  of  the  donor  as  the  donor  holdeth  over^  I      j).  J 

ub  7  capi  8.     [*3  ^^  Braetoti  ubi  sujtra,  Ita  ^od  ille  cui  terra  sic 

Bract,  lib.  A. '     datajmt,  nullum  indefaciai  servihum  usque  ad  tertium  htefedtm,  et 

ibi.  2 1 .    Britton,  c.  1 19.    Fleta,  lib.  3.  cap.  1 1 ,  &  lib.  6»  cap.  ft. 

usque 


(6)  And  therefore  after  the  fourth  degree  the  issue  shad  haveformedon  and 
count  of  a  gi/l  in  Jrank-marriage ;  btU  the  loarranty  and  acquittal  are  gone, 
12  H.4.9.  .  yid.  10  jB.  3.  35.  .4  -E.  3.  5.  Attornment  by  donee  in  frank- 
marriage,— Hal.  MSS. — [Note  140.] 

(1 )  Nota,  by  the  intent  of  Littleton  in  some  cases  before  the  fourth  degree 
passes  firom  the  donor  there  may  be  intermarriage,  and  yet  the  landsltaU  be 
holden  quit  till  it  be  passed,  A.  ewes  land  in  frank-marriage  toith  the  daughter  of 
his  sister,  the  issue  of  A.  and  the  donee  may  intermarry  ^er  the  fourth  d^ree, 
yet  the  fourth  degree  shall  not  be  passed  quoad  the  tenure.  Vid.  pag.  S|Bquent. 
A.  gives  to  the  daughter  qf  N.  in  franlMnarriage,  C.  and  the  issue  of  N,  may 
intermarry,  because  tJieu  are  in  quinto  gradu  consapffuinitatis,  yet  this  is  only 
the  first  degree  quoad  tne  privilege  of  tenure,  Hal.  MSS.  There  is  something 
i^parently  wanting  in  the  state  of  lord  Hale's  latter  case ;  for  it  is  not  ex- 

Sress^d  who  C.  is,  and  how  C  and  the  issue  of  iST.  are  related  in  thej^A 
egree.  But  this  accidental  omission  may  be  easily  supplied,  and  the  doctrine 
will  be  equally  intelligible  by  only  supposing  the  consanguinity  to  be  as  lord 
Hale's  case  requires.^Note*i4i.] 


L.  1.  C.2.  Sect.  20.         Of  Fee  laile.  [23.  b.  34.  a. 

wque  juartum  gradutHy  Ua  quod  terfiu*  hares  sit  inclusus.    And 
herewith  also  agreeth  Fleia  ubi  supra,    Atid  the  [c]  learning  of  fc]  Vid.  lo  £.3. 
d^fees  set  out  in  the  civil  and  canon  law  (wherein  I  find  some  tit.Avowry,i57. 
di&rence)  is  worth  the  knowledge,  to  the  end  that  Littleton  and  di  £•  s-Cessavic 
the  law  in  this  case  may  the  better  be  understood,  which  I  will  q '^  ^'  ^  ^' 

divide  into  certain  rules;  whereof  the  firet  is,  that  a  person  2*11.7.30. 
■  '*-' added  to  &  person  in  the  line  of  consanguinitie  maketh  a 
degree.  And  it  is  to  be  understood,  that  a  line  is  threefold,  viz. 
the  liike  ascending,  descending,  and  coUaterall.  And  first  for 
example,  of  the  ascending  line,  take  the  sonneandadd  the  father, 
and  it  is  one  degree  ascending ;  add  the  grandfitther  to  the 
father,  and  it  is  a  second  degree  ascending* 

So  as  how  manv  persons  there  be,  take  away  oAe,  and 
»wt  a.j  y^^  jj^^g  ^g  number  of  degrees.    If  there  be  foure  per-    (Plowd.  444.) 
sons  it  u  the  third  degree,  if  five  the  fourth,  for  one  must  ex- 
i^eed,  and  then  you  have  the  degree.  Likewise  by  the  descending,  % 

take  the  fiither,  and  add  the  sonne,  and  it  is  one  decree;  then 
take  the  sonne  and  add  the  grandchild,  and  it  is  the  second  > 
degree;  and  so  likewise  fur^er.  Wherein  observe  that  the 
fiither,  son  and  grandchild,  albeit  there  are  three  persons,,  yet 
Uiey  make  but  two  degrees,  because  (as  it  hath  been  said)  one 
must  exceed  for  making  a  degree. 

It  is  to  be  noted,  that  in  evety  line  the  person  must  be  (Vid.  Stat. 
*"**  3-1  reckoned  from  whom  the  confutation  is  made*    And  3a  ^'^^'  3®- 
there  is  no  difierence  between  tiie  canon  and  civill  law  in  the  as-  ^i^^^' 
eending  and  descending  lin^  (a) ;  for  those  whom  the  civilians  do  ,«.  h.  8.  cap. 
reckon  in  the  second  degree,  the  canonists  do  reckon  in  the  sa.) 

first  (3) ;  and  those  whom  they  place  in  the  fourth,  these 

C24.n  plftce  1:^  in  the  second.    Tnerefore  if  we  will  know  in 
2^  J  what  degree  two  of  kindred  do  stand  according  td  the 
civill  law,  we  must  begin  our  reckoning  from  one,  by 
ascending  to  the  person  firom  whom  both  are  brandiedi  add  then 

(a)^  The  words  bui  in  the  coUaieral  line  there  is  seem  necessary  to  the  seAs^ 
of  this  passage;  and  though  not  to  be  found  in  any  edition  of  lord  Coke's 
Commentary,  were  prbbably  oxnitted  by  mistake. 

G.  and  A.  are  in  thejourth  degree  per  utramque  legem. 
N>  and  K.  are  in  thejourth  degree  by  the  canon  lato^  but 
in  the  eighth  degree  by  the  civUlato.    N.  and  C.  are  in  the 
Jburth  ekgree  fy  the  canon^  in  the  Jifth  by  the  cixil  law. 
H .  .  .  E .  .  «  L    Vide  pre  computadone  graduum  consanguinitaitis  jiixtA 
:  :      utramque  legem  Cautf.  35.  qusest*  5.  pars  K.  in  Decretf. 

F  <  •  « M    Juxta  Jura  canonica. — I.  Ascendentium  et  descendcntiura 
:  :      quot  sunt  personifr,  de  quibus  quseritui',  computatis  inter- 

K  .  «  «  G  •  «  •  N    mediis,  prim4  demptd,  tot  sunt  gradus  inter  eas.    II.  Pro 

collateralibus.  Collateralium  in  lined  squali  quote  gradu 
Quia  distat  k  stipite  communi,  toto  distant  inter  se  vel  sibi  attinent.  Collatera- 
lium in  line&  iniequali  quote  gradu  remotior  distat  4  c'onlmuni  stipite,  toto  inter 
se  distant.*-Jii4^a  Jti^  civile, — I.  In  linea  rectd  ascendentium  et  descieiidentium 
quot  sunt  persons?,  de  quibus  quserituf  ,  computatis  intermediis,  und  demptd,  tot 
want  gradus  inter  eas.  II.  Collateralium.  1 .  In  lined  equali,  quoto  mdu 
qui  distat  d  communi  stipite,  toto  duplicato  distant  inter  se,  vel  sibi  attinent ; 
ifaim  quslibet  persona  fiM^it  gradum.  3.  In  lined  insequali,  quoi  sunt  personse, 
stipite  dennptb,  CDtsunt  gradus— Nota  in-contractibus  matrimonialibus  compu- 
Catio  canomca  est  recepta^  et  hoc  per  decretalem  Innoceotis  tertii  in  concdio 
general!.  Hal.  MSS.— [Note  142 J 
Vol.  I.  H 
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(Plowd.  444.)     by  deacendiDg  to  jthe  other  to  niiom  wo  do  count*  snd  it  will 

appeare  in  what  degree  they  are.  For  example)  in  brotbcrf  and 
Slaters  iionnes,  take  one  of  them  and  ascend  to  hia&ther,  there  is 
one  degree;  from  the  father  to  the  grandfather,  that  is  the  second 
degree ;  then  descend  from  the  grandfather  to  his  Sonne,  that  is 
the  third  degree;  then  from  his  sonne  to  his  sonne,  that  is  the 
fourth.  But  Dy  the  canon  law  there  is  another  computation,  for 
the  canonists  do  ever  begin  from  the  stocke,  namely,  from  the 
person  of  whom  th^  do  descend ;  of  whose  distance  the  question 
IS.  For  example,  if  the  question  be,  in  what  degree  the  sonnes  of 
two  brothers  stand  by  tbe  canon  law,  we  must  beffin  from  the 
grandfather  and  descend  to  one  sonne,  that  is  one  degree;  then 
.  descend  to  his  sonne,  that  is  another  degree;  then  descend  againe 
from  the  grandfather  to  his  other  sonne*  that  is  one  d^ee;  then 
descend  to  his  sonne,  that  is  a  second  degree ;  so  in  what  diegree 
y  either  of  them  are  distant  from  the  common  stocke,  in  the  same 

degree  they  are  distant  betweene  themselves;  and  if  they  be  not 
equally  distant,  then  we  must  observe  another  rule.  In  what  de- 
gree the  most  remote  is  distant  from  the  common  stocke^  in  the 
same  degree  ther  are  distant  betweene  themselves,  and  so  the 
roost  remote  maketh  the  d^ree.  And  albeit  the  donee  be  a 
cousin  in  the  third  or  fourtli  degree  from  the  donor,  yet  in  this 
computation  it  maketh  the  first  degree:  ffridus  dimur  ^  gra- 
diendo^  quia  gradiendo  aseemUtur  et  d^tc^nShtr.  And  thus  mudb 
of  the  civile  and  canon  law  is  aecessarie'  to  the  knowledge  of 
the  common  lnw  m  this  ^point  (i) :  and  herewith  agreeth  our 
author  in  the  words  following. 

'^  The  isiue$  of  the  donor^  and  the  i$su4$  ^ihe  donees  after  the 
Jbupth  degree pait  qfbothpartiee  in  sud^/orme  to  be  eccouiUedy  mayi 
igf  the  law  qfthe  hol^  church  efUermarie"  (Of  the  holy  Church) 
[4 Brit. dig.  [a]  So  as  hereby  it  appeareth,  that  the  computation  ef  the  de- 
Acoord.  flet  grees  in  this  case,  must  be  accordinir  to  the  canon  law.  But  it 
^.i?  J.'  »  necessarie  to  be  knowne  concerning  marriages  betweene 
[e]  3ft  H.  8.  ca.     P^^i'^ons  of  kindred  one  to  another,  that  it  is  enacted  [e]  by  the 

statute  of  33  H,  S,  that  no  reservation  or  prohibition  (God's 
law  except)  shall  trouble  or  impeach  any  marriage  wtthovt  the 
liCviticali  degrees  (9). 

The 


(1)  See  further  as  to  consanguinity  and  the  manner  of  computing  its  do- 
grees  by  the  civil  and  canon  Uw,  Blackst.  Law  Tracts,.  8vo.  ed.  v.  i.  p.  14; 
and  173,  and  the  ^notations  in  the  edit,  of  the  Corp.  Jur.  Canon,  by  the 
Pithai  on  that  part  of  Gratian's  Decretum  cited  by  loffdilalei  and  Inst*  lib*  3. 
tit.  6,  et  Dig.  38.  tit  10,  and  the  commentators  on  those  titles. 

(a)  The ^ftUoudng  passage*  Jram  the  canon  kn»  are  in  Hal.  M£i8,-^ExtraT. 
de  consang.  et  affin.  c.  g*  Vir  qui  k  stipite  quarto  grsdu  mulieri,  quae  ex  alio 
hteredistat  auinto,  licitd  copulatur.— Note  antiquitus  usque  ad  septunamgene* 
rationem  nullus  de  sud  cognatione  ducat  uxorem.  DecreU  s.  Causa  59. 
qusBst.  a.  can.  1 1.  Sed  in  concilio  generali  sub  Innocenfio  q""  prohihitio  copulss 
coniugalis  auartum  consanguinitatis  et  aBinitatis  non  excedat,  via.  in  collate* 
r^ous ;  sed  in  direct^  ascendentibus  prohibetur  contractus  matrhnonialis  in 
infinitum.  Extrav.  de  consanguiuitat.  &c.  can.  8.— See  further  as  to  the  pro- 
hibition of  marriages  for  affinity  or  consanguinity  in  TayL  Elem.  CSv.  L.  314. 
Inst.  lib.  1.  tit.  10.  Dig.  lib.  33.  tit,  s».  Coil  Ub,.^.  tit.  4.  Nov.  74.  Gibs.  Coi 
Jur.  Ecdesiast.  Anglican,  ist  ed.  v.  1.  p,  494.  Bum.  Eccles.L.  tit.  Marriffgt. 
Vm.  Abr.  Marriage.  E. — [Note  143.] 
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The  case  vouched  by  LUdeton  in  31  E,  3,  ^ou  shall  finde 
abridged  bj  Fitz.  tit  bard.  116.  And  albeit  this  yeare  of 
31  E,  3,  was  never  in  print  till  Fiizhtrbert  did  abridge  it  and 
publish  it  in  print,  anna  1 1  if.  8,  and  goeth  under  the  name  of 
wclum  yeares,  yet  here  it  sfipeareth  by  our  author,  that  the 
same  is  o£  authoritie  in  lanr,  as  hereafter  also  in  oUier  places 
shall  be  observed. 


Sect.  2h 

A  ND  all  these  entailei  aforesaid  be  specified  in  the  said  statute  ofW*  2. 
"^  Also  there  be  divers  other  estates  in  taile,  though  they  be  not  by 
expresse  words  ^fecified  in  the  said  statute,  but  they  are  taken  oy  the  e^uitie 
of  the  same  statute,  As  if  lands  be  given  to  a  man,  and  to  hisheires  males 
4fhis  bodie  begotten ;  in  t/Us  case  his  issue  male  shall  inherit,  and  the  issue 
female  shall  neter  inherit,  and  yet  in  the  other  entailes  aforesaid,  it  is 
otherwise. 


**  AND  all  these  enUtttesq/oresaid  be  spet^ed  in  the  said  statute 
fT  W.  a."  And  so  it  appeareth  by  the  saidsUtute.   «<  Ako 
lA€tv  he  divers  other  estates  sn  taile,  Sfc^    And  herewith  agreeth 
GardontTs  case,  33  Edn.  3,  iiiulo  Taile,  5. 

That  the  cases  of  the  statute  are  set  down  but  for  examples  of 
estates  taile,  generall  and  speciall,  and  not  to  exclude  other 
estates  taile.    3  £.3.39.     iSAss.p.5.    i8£.  3«4^-    1  Mar.  8^  9^da* 
Dyer,  46.  Fl.  Com.  Sei^r  BarJde^s  case,  fb.  asu  For,  Esempta  ||  ^*  ^^ 
ilhstrani  nan  restrsngunt  legem.  i  Mar.  Di:  46* 

Fl.  Cool  ft5i. 

C24.1      *^  '^  Fsqukie**  is  a  construction  made  by  the  judgca,  (5  Co.  99. 
b.  J  that  cases  out  ofthe  letter  ofa  statute,  ]ret  being  witlmi  aCaai.) 
the  same  mischlefe,  or  cause  of  the  making  of  the  same, 
shall  be  within  the  same  remedie  that  the  statute  provideth  :  and 
the  reason  hereof  is,  for  that  the  law-makers  could  not  possiblyset 
downe  all  cases  in  expresse terms :  Mqttitas  est  convenientia  rerum 
mue  euneta  cotequiparat,  et  qua  in  paribus  rationibus  pariajura  et 
judida  desidenU.   And  Bg^ane,JE^luitas  est  perfectaquasdam  ratio 
awe' jus  seriptum  interpretaturet  emendat,  nulla  serif  turd  comprS" 
nensa,  sad  sMm  in  verd  ratiane  consistens.    Mqmtas  est  quasi  Bnct  Kb.  4. 
stquaUtas*    Bcmts  judex  secnndum  wquum  et  bonum  judicat,  et  ^ol.  186. 
eeqwkatem  stricfojuri  pra/ert.    Etjus  respicit  eequitatem  (1). 

^  As  if  lands  be  given  teaman^  andto  [J^lhis  heires  males  of  his  [/1 18  Aas.  p.5. 
bedie  begotten;  in  this  case  his  issue  male  shtul  inherit,  and  the  issue  >8£.3.  46, 
Jemak  shaU  never  inherit,  SfC."  This  shall  be  explained  afterward,  £3  £•  3-  tit. 

PI.  Com.  Seigmor  Barklcj's  case.   1  Mar.  1)7.46.    V.  Sect.  Q4. 

(1)  As  to  the  construing  statutes  by  equity,  see  Plowd.  9,  10.  17,  18.  36. 

46-  53-  57-  59-  8a.  88.  log.  134. 177.  204.  844.  363*  3^4-  B^*  371-  464. 
466.  See  also  Vin.  Abr.  Statutes,  E.  6 ;  Hatt.  Treat,  on  Stat. ;  Ash.  Exposit. 
of  Stat,  by  £q.;  and  Com.  Dig.  Parliament,  R.  10. 

(a)  And  see  sueh  special  heir  is  in  by  descent,  and  shaU  have  his  age,  94  £.  3. 
S(h-^ak  MS&—£Note  144-] 

ft    3  *      * 
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TN  the  same  manner  it  is,  if  lands  or  tenements  be  given  to  a  man  and  to 
^  his  heires  females  of  his  oodie  begotten ;  in  this  case  kis  issue  female 
shall  inherit  oy  force  and  forme  of  the  said  giflf  and  not  his  issue  male. 
For  in  such  cases  of^ifis  tn  taile,  the  will  of  the  donor  ought  to  be  oIh 
served,  who  ought  to  inherit,  and  who  not, 

A  ND  in  case  where  lands  or  tenements  be  given  to  a  man,  and  to  the 
-^  heires  males  of  his  bodie,  and  he  hath  issue  two  sonnes,  and  dieth,  and 
the  eldest  son  enter  as  heire  male,  and  hath  issue  a  daughter,  and  dieth,  his 
brother  shall  have  the  land,  and  not  the  daughter,  for  that  the  brother  is 
heire  male.  But  otherwise  it  is  in  the  other  entail^,  which  are  specified  in 
the  sayd  statute. 

HTHESE  two  Sections,  or  anything  therein,  do  need  noezpla-. 

nation,  in  respect  they  shall  be  also  explained  hereafter  in  the 

next  Section,  saving  onely  these  words  C^ho  ought  to  inherit) 

are  verieobservable,for  they  impliea  diveraitie  betweene  a  discent 

(Pott.  164.         and  a  purchase.  For  when  a  man  giveth  lands  to  a  num  and  the 

1  Co.  103, 104.)  heires  females  of  his  body,, and  dyeth,  having  issue  k  son  and  a 

(Hob.  31.)         daughter,  the  daughter  shall  inherit;  for  the  wUl  of  the  donor 

M9H.6.94.    (the  statute  working  with  it)  shall  be  observed.  But  in  case  [g]  of 

11 H.  6. 13, 14.  a  purchase  it  is  omerwise :  for  if  A.  have  issue  a  sonne  and 

I^H.  ^  3r.  tit  a  oaughter,  and  a  lease  for  life  be  made»  the  remainder  to  the 

jS^^t',i^\o,  heires  females  of  the  bodie  of  A.    A.  dieth,  the  heire  female  pan 

Djer,  93!  take  nothing,  because  she  is  not  heire  (3)  *,  for  she  must  be  botl^ 

93  £L  374.   Shelly's  case,  1  Co.  heire 

(3)  A.  hath  issue  a  son  and  a  daughter.  The  daughter  marries  B.  and  has 
issue  two  daughters*  A.  devises  to  hu  son ;  but  if  he  die  without  issue  my  land 
shall  go  to  my  right  heirs  of  my  name  and  posterity,  and  dies.  The  son  dies 
without  issue.  Ruled,  that  the  land  shall  not  go  to  the  uncle,  for  though  of  his 
name,  he  is  not  heir,  for  the  issue  of  the  dauMer  is  heir.  f/.  1 1  Jac.  C.  B. 
founder  and  Clerke,  Mo,  863,  and  Hob.  ag.  Hal.  MSS.  —See  the  same  case 
in  1  Brownl.  lag. — This  case  of  Counder  and  Clerke  is  apparently  cited  by 
lord  Hale  in  confirmation  of  lord  Coke's  position  as  to  the  necessity  of  being 
heur  as  well  as  female,  in  order  to  take  by  purchase  under  a  limitation  to  the 
heir  female ;  and  it  is  observable,  that  there  is  not  one  word  in  lord  Hale*s 
note  intimating  the  least  disapprobation  of  the  doctrine.  However,  it  so 
happens,  that  m  more  modem  times  the  propriety  of  this  doctrine  has  been 
questioned  by  very  respectable  persons,  who  have  treated  it  as  equally 
unsupported  by  reason  and  authonties  of  law.  But  perhaps  this  censure  of 
lord  Coke  ma^  have  been  too  hasty;  and  it  may  be  doubted,  whether 'there 
is  a  passa^  in  all  his  works,  more  capable  of  standing  the  severest  test  oi 
modern  cntipism.  Therefore  the  remainder  of  this  note  shall  be  employed  in 
the  defence  of  lord  Coke's  doctrine,  and  in  explaining  the  qualifications  with 
which  it  ouffht  to  be  understood ;  and  for  this  purpose  it  shall  lie  formally 
examined,  first  as  a  reasonable  rule  of  construction,  and  secondly  by  the 
authorities  and  determined  cases.  ^  .... 

When  land  is  given  to  the  heirs  female  of  the  body  of  one,  either  not  having 
any  preceding  estate,  or  nothavinff  a  preceding  estate  oiftetMd,  the  words 
cannot  be  construed  as  giving  an  inhentable  quuity  to  an  estate  ahready  vested 
and  limiting  the  course  of  descent,  but  necessarily  must  operate  on  the  first 
taker  as  a  descriptio persona nnd  name  ^purchase;  and  lord  Coke's  doctrine 


means 
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heire  and  heire  female,  which  she  U  not,'  because  the  brotlier  is 
heire>  and  therefore  the  will  of  the  giver  cannot  be  observed, 

because 


means  nothing  more,  than  that  those  claiming  under  such  a  description  should 
JuUi^  answer  to  it,  and  consequently  that  such  as  have  only  halfcf  the  descrip-  . 
tion  should  be  excluded.    Now  it  is  to  be  considered,  that  the  description 
consists  of  two  parts,  one  requiring  that  the  donee  should  be  heir,  the  other 
that  the  donee  snould  be  female ;  and  if  being  heir  without  beii^  female  will 
not  give  a  title,  why  on  the  other  hand  should  h^aigfemaUy  without  being  also 
A^'r,  be  sufficient  ?    It  is  not  a  solid  objection  to  lord  Coke  to  say,  that  his 
construction  is  strict,  literal,  and  founded  on  a  rigid  adherence  to  the  proper 
and  technical  sense  of  words ;  because  it  is  reason^le  to  presume  in  fi&vour  of 
the  established  sense  of  all  words,  unless  there  are  tAher  words  or  some  special 
circumstances  to  shew  a  different  sense  in  the  mind  of  the  person  using  them, 
and  lord  Coke  apparently  mtends  to  put  a  case  in  which  neither  occur.    But 
it  has  been  observed,  that  where  heirs femdU  qfthe  body  are  words  of  limitation^ 
a  female  may  take  by  deneni  as  special  heir,  though  not  heir  general ;  and  it  is 
asked,  why  should  not  the  same  person  be  equally  capable  of  takinc  by  pur» 
chase  f  This  objection  is  plausible,  but  not  unanswerable.    Where  heirs  female 
of  the  body  are  words  of  limitation  ^  they  are  necessarily  used  to  regulate  the 
succession  in  a  special  manner,  which  object  of  the  donor  cannot  be  attained 
without  a  continual  exclusion  of  heirs  general  when  they  happen  to  be  males ; 
and  this  establishment  of  a  new  kind  of  heirship  is  a  sround  tor  presuming  that 
the  donor  by  heirs  means,  not  those  who  are  so  by  uie  general  law  of  descent, 
but  those  who  are  so  according  to  the  special  course  of  descent  he  professea 
to  introduce.    But  where  heirs  female  are  only  words  of  purchasCf  they  are 
Qsed  to  describe  who  shall  take  the  estate  at  one  particular  time  and  in  one 
instance^  and  establishing  a  nem  course  o£  succession  is  not  the  object  in  view ; 
and  it  not  being  so,  the  ground  of  presumption,  which  governs  the  former 
case,  is  wanting.    But  it  may  be  insisted,  that,  in  the  case  put  by  lord  Coke, 
heirs  female  of  the  body  have  a  double  effect,  and  after  operating  as  words  of 
purchascy  operate  a  second  Ume  as  words  of  limitation^  and  being  allowed  to 
point  at  an  heir  special  in  their  /a/^i^pplication,  ought  to  have  the  same  con- 
struction in  ihe  former ;  for  in  such  a  case  it  would  be  strange  to  suppose,  that 
heirs  female  were  used  in  two  different  senses.     This  is  refining  on  the  ob« 
jection  made  to  lord  Coke's  doctrine,  and  placing  it  on  a  stronger  light  than  it 
hitherto  f4>pears  to  have  been  urged.    But  even  in  this  shape  the  objection 
would  not  prove  any  thing  absurd  in  lor(i  Coke's  general  doctrine^  and  would 
only  shew  that  he  had  chosen  an  improper  example  for  its  illustration,  and 
that  he  should  have  stated  a  case  in  which  heirs  female  can  only  operate  as 
words  oipurchasCf  as  where  a  eift  is  made  to  the  heirs  female  qf the  body  of  A, 
and  their  heirsy  or  the  heirs  of  their  bodies.     So  much  ^r  the  propriety  of  lord 
Coke's  doctrine  independently  of  authorities ;  but  if  it  is  compared  with  them, 
it  will  appear  still  more  defensible,  and  by  them  it  is  even  applied  to  the  same 
sort  of  case  as  is  stated  by  him.    The  necessity  of  being  actually  heir  in  the 
strict  sense  of  the  word,  to  take  by  purchase  under  that  description,  appears 
by  authorities  of  three  kinds. — The  nrst  order  of  cases  consists  of  those,  by 
which  it  has  been  settled,  that  if  land  is  given  to  A.  for  life,  with  remainder 
to  the  heirst  or  heirs  of  the  body  of  B.  and  A.  dies  before  B.  or  B.  is  attainted 
of  felony  and  afterwards  dies  before  A^  the  remainder  becomes  void.    In  the 
former  case  it  is  so,  because  B.  being  living  at  the  determination  of  the  par- 
ticular estate,  no  person  can  then  answer  to  the  description  of  his  heir,  for 
non  est  hares  viventis.    In  the  latter  case  it  is  so,  because  ^.'s  attainder,  by 
corrupting  his  blood,  prevents  his  having  an  heir.    Now  in  both  these  cases 
there  is  as  much  reason  for  departing  from  the  rigid  sense  of  the  word  heirSt 
and  presuming  in  favour  of  an  neir  apparent  in  the^r^  case,  and  of  such  person 
as  Moould  be  heir  if  there  was  not  an  attainder  in  the  secondy  as  there  is  for  pre- 
suming in  favour  of  an  heir  special  Ui  the  case  of  a  gift  to  the  heirs  fanale ; 

H  3  and 
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because  here  is  no  gifb^  and  therefeYe  Ae  fltamte-cannot  worke 
thereupon.    And  bo  it  fe  if  a  man  hadi  a  aonne  and  a  daia^bter, 

and 

and  jet  the  doctrine  is  so  fixed  by  authorities,  that  the  judges  of  modem  ^m» 
hare  not  jet  deviated  from  it  even  in  the  case  oflasi  mUi^  exoept  when  induced 
to  adopt  a  less  strict  construction  by  some  addiHanal  words  stronel^  expressire 
of  using  heirs  in  a  special  sense,  as  where  land  is  devised  to  the  hetr  male  of  A. 
fioto  Ivoing.  See  post.  378.  Hussey's  case,  Bro.  Abr.  Doa^,  61,  the  case  of 
James  and  Richardson,  PoIIexf  457,thiM;ofBurchettandDurdant,  aVentr.siiy 
Darbison  and  Beaumond,  in  Vin.  Abr.  Detisey  U.  b.  pi.  5,  but  more  accurately 
in  1  P.  Wms.  339,  and  Fortese.  Rep.  1 8,  and  that  of  mgmort<m  and  Wharrey^ 
Wils.  vol.  d.  part  3.  page  195,  and  144.  See  further  Yin.  Ab.  Remaindery  I. 
-—Another  series  of  aumorities,  conformable  to  lord  Coke's  doctrine,  consista 
of  cases,  in  which  it  has  been  agreed,  that  where  heir  is  a  word  of  purchase^ 
the  Aetr  at  common  law  shall  take  Gavelkind  or  Borough  Engli^  land,  unlesa 
the  customary  heir  is  expressly  mentioned,  though  if  used  as  a  word  ofUmkaUony 
the  customary  heir  shall  take  without  being  named.  See  Bro*  Abr.  Discemty  gg. 
See  also  ante,  10.  a.  and  n.  4.  there,  and  the  case  of  Starkey  and  8tariEey» 
TVin.  ig  G.  s,  in  the  Exch.  5  N.  Abr.  404.  This  rule  in  respect  to  customary 
land  is  a  rery  cogent  argmnent  for  lord  Coke  in  point  m  authority;  for 
the  property,  which  is  the  subject  of  the  gift,  furnishes  a  very  colourabto 
pretence  for  preferring  the  customary  heir ;  and  the  peculiar  descent  of  4ie 
land  brjbrce  of  the  custom  in  the  person  who  thus  tidces  kf  fwchase  is 
precisely  the  same  sort  of  argument  for  the  customarmhaty  as  those  who 
differ  mm  lord  Coke  draw  from  the  special  rlnsoriit  by  rorce  of  the  gift  where 
heirs Jbmale  qfthe  body  are  words  of  /SatfMibn.  On  a  nice  comparison  it  will 
be  found,  that  the  analogy  between  the  gift  of  the  customary  lana  to  heirsy  and 
the  gift  o£  common  law  land  to  heirs  Jemale  of  the  body,  is  almost  perfect ;  for 
in  both  cases  the  words  operate  first  as  words  of  purchase  and  then  as  worda 
of  imitation ;  and  as  in  the  latter  case  the  heir  female  by  purchase  must  be 
the  heir  at  common  lawy  and  the  heir  by  descent  must  be  a  special  heir,  according 
to  die  course  of  descent  prescribed  by  the  donor,  so  in  the  former  case  the 
heir  by  purchase  is  the  heir  at  common  lavoy  and  the  heir  by  descent  is  the  heir 
special  according  to  the  custom, — But  the  authorities  of  the  third  kind  are 
those,  which  occur  in  respect  to  gifts  to  hehrs  male  orjhnaley  and  therefore 
apply  more  closet;^ .  Of  these  the  earliest  is  John  Farringdon's  case,  9  H.  6. 93. 
and  11 H.  6.  12.  in  which  one  question  was,  whether  a  great-grandson  could 
take  by  purchase  under  a  remainder  devised  to  the  testator's  next  heir  male  and 
the  heirs  male  of  his  hodyy  the  great-grandson's  mother,  who  was  the  testator's 
heir  generaly  being  alive  when  the  estates  precedent  to  the  remainder  deter-* 
mined.  The  case  was  argued  twice,  but  tnere  is  an  adjomatur  in  the  Year 
Book,  and  what  was  the  opinion  of  the  court  is  not  any  where  mentioned ;  but 
there  is  reason  for  supposing,  that  it  was  against  the  remainder ;  forin  ao  H.6. 
44.  Newton,  then  a  Judge,  tnough  he  had  before  argued  as  counsel  for  the 
remainder  in  Farringdon's  case,  lays  it  down  as  clear  law,  that  if  land  is  given 
to  A.  for  life,  remainder  to  the  right  heirs  mde  of  the  body  ofB.  to  hmd  to 
them  and  their  heirs  for  ever,  the  son  of  a  daughter  of  6.  being  his  heir, 
may  take  notwithstanding  he  makes  out  his  description  through  njhnak; 
and  Fortescue,  chief  justice,  assents  to  the  position.  This  construction  of 
heirs  male  of  the  body  as  words  of  purchase,  being  attended  to,  will  be  found 
ahnost  necessarily  to  be  a  clear  authority  with  lord  Coke ;  for  it  shews,  that 
as  words  ofpurcMse  they  describe  males  being  also  heirs  general,  whereas  as 
words  of  limitation  it  is  agreed  they  have  a  different  import,  and  signify  such 
males  as  shall  be  heirs  special  according  to  the  particular  course  of  descent 
marked  out  by  the  donor,  though  they  do  not  nappen  to  be  heirs  general; 
which  distinction  is  the  whole  amount  of  lord  Coke  s  doctrine;  But  Sie  next 
iiuthority,  which  is  in  Bro.  Abr.  Done,  61,  applies  more  directly.  There  lord 
Brooke^  after  mentioning  the .  difference  taken  by  Ellerker  in  iParringdon's 

case. 
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and  dieth,  and  laads  be  gtrea  to  the  dMsfaler,  and  the  heires  (PMt.36.  b.) 
females  of  the  tNidie  of  her  fttheri  tlie  daughter  shall  take 

t^  nothing 


case^  between  descent  and  purchase,  adds  in  confirmation  of  it,  that  btf  Hare, 
master  of  the  Rolls,  an  antient  aj>prencice,  there  is  a  difference  between  a  gifi 
in  possession  to  a  man  and  his  heirs  female^  Sfc,  and  a  gift  to  a  stranger  the- 
remainder  to  the  heirs  females  qfanother^for  there  heirs  in  deed  must  be  token  the 
remainder  Jails,  and  athenoise  the  remainder  is  xM  for  ever.  The  same 
doctrine  is  in  Plowd.  Qusr.  87,  and  1 33,  and  the  very  learned  audior  illustrates 
it  bj  a  case,  the  same  as  that  stated  by  lord  Coke.  In  Qtiare  87,  the  words  of 
the  book  are,  If  a  remainder  is  appointed  to  the  right  heirs fomale  of  the  body 
of  I.  S.  who  dtes^  having  a  son  and  daughter,  the  remainder  shall  be  void', 
because  the  daughter  cannot  have  it,  in  regard  that  she  is  not  heir,  though  she 
be  fomale.  The  next  authority  is  Shelley's  case,  which  arose  between  the 
second  sob  of  Edward  Shelley  and  a  posthumous  son  of  Edward's  deceased 
eldest  son.  One  point  was,  whether  the  second  son  could  take  by  purchase, 
under  a  remainder  to  the  heirs  m^de  qfEdxoard^s  body,  and  the  heirs  male  of  the 
bodies  of  such  heirs  male,  in  which  case  his  estate  would  not  haye  been  devested 
by  the  birth  of  the  posthumous  son  of  his  brodier,  the  eldest  son  having  left 
a  daughter,  who  at  Edward's  death  was  his  heir  general,  Judsment  was  given 
against  the  second  son;  but  from  the  report  of  lord  Coke  and  More,  it  seems 
not  to  have  been  absolutely  requisite  to  have  decided  whether  the  second  son 
could  take  by  purchase ;  for  the  judges  held,  that  on  account  of  the  preceding 
use  for  life  to  Edward,  the  remainder  operated  as  words  of  limitation,  though 
Edward  died  before  the  use  to  him  could  arise,  and  that  so  the  second  son 
took  in  course  and  nature  of  a  descent,  till  the  birth  of  his  brother's  posthumous 
son,  who  then  became  entitled.  See  Mo.  140,  and  i  Co.  106.  However,  lord 
Dyer  in  his  report  of  the  case  places  the  remainder  in  both  points  of  view,  and 
besides  observing  that  by  descent  the  second  son  could  only  take  the  remainder 
till  the  birth  of  nis  elder  brother's  posthumous  son,  also  says,  that  he  could 
not  have  it  as  a  purchaser,  because  he  was  not  heir  of  the  body  qf  his  fodhtr, 
for  the  daughter  of  the  eldest  son  was  heir  general,  and  the  second  soti  was  not 
heir  male  of  the  body  of  hisfother  unless  he  toas  heir  as  well  as  male.  These 
words  from  lord  Dyer,  when  it  is  considered  that  he  was  one  of  the  judges 
on  whose  opinion  8110110/8  case  was  decided,  and  that  they  are  introduced  to 
explain  the  reason  of  the  judgment,  are  very  strong  evidence,  that  the  judges 
in  Shelley's  case  gave  their  sanction  to  lord  Coke's  doctrine  in  the /W/  extent 
of  it,  that  is,  in  the  case  of  a  gift  where  heirs  male  of  the  body  were  DOth  words 
of  purchase  and  of  limitation;  and  lord  Dyer's  authority  ought  to  have  the 
greater  weight,  because  he  is  not  contradicted  by  any  other  report  of  the 
same  case;  not  even  by  lord  Anderson,  who  was  counsel  for  the  second  son, 
for  he  only  takes  notice  of  lord  Coke's  account  of  the  reasons  of  the  judgment, 
by  observing  that  they  were  not  mentioned  in  court.  See  1  And.  71.  Ac- 
cordingly Air.  Serjeant  RoUe  cites  Shelley's  case  as  having  determined  the 
point.  See  a  Ro.  Abr.  416.  F.  pi.  5.  Ashenhurst's  case,  Mich.  7  Jam.  is 
the  next  authority,  and  in  that  land  was  devised  to  executors  till  gooL  should 
be  raised  for  the  preferment  of  the  testator's  three  daughters,  and  afterwards 
to  his  right  heirs  males  for  ever,  and  one  Beard  was  found  by  special  ver- 
diet  to  be  the  heir  male;  but  the  court  of  king's  bench  held  that  he  could  not 
take  the  remainder,  because  the  three  daughters  were  the  heirs  general,  and 
in  Easter  17  James,  the  judgment  was  affirmed  in  the  exchequer  chamber. 
.This  case  is  the  stronger,  because  it  arose  on  a  will,  and  the  testator,  in  the 
'  devise  to  his  heirs  nude,  mentions  his  heirs  general,  which  no  doubt  was  urged 
as  a  circumstance  to  shew  that  the  testator  meant  a  special  kind  of  heir,  and 
might  have  warranted  a  departure  from  the  strict  sense  of  heir  without  over- 
turning lord  Coke's  general  rule.  See  Hob.  34,  and  Palm.  50.  Counden  and 
Clerke  already  stated  from  lor^  Hobart  at  the  beginning  of  this  note,  is  another 
case  where  a  devise  to  heirs  male  could  not  take  effect,  because  the  heirs 

H  4h  general 
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general  werejemales;  and  this  judgment  appears  to  have  been  also  affirmed  on 
error  in  B.  R.  See  Jenk.  Cent.  394.  There  are  several  modem  determinations 
to  the  same  purpose.  In  Southcott  and  StoweU,  which  was  adjudged  about 
the  39  of  Cha.  3,  one  having  two  sons  covenanted  to  stand  seised  to  the  use  of 
the  eldest  in  special  tail  male,  remainder  to  the  heirs  male  of  the  covenantor, 
or  according  to  one  report  of  the  case  the  heirs  male  of  his  hody^  and  for  want 
of  such  issue  to  his  own  right  heirs.  The  eldest  son  dies  leaving  a  son  and 
daughter ;  the  covenantor  dies,  and  then  the  son  of  the  covenantor's  eldest 
son ;  and  the  question  was,  whether  tlie  second  son  or  the  daughters  of  the 
eldest  son  should  have  the  estate.  The  court  determined  in  favour  of  the  second 
son,  because  the  grandson  survived  the  grandfather,  and  being  har general  as 
well  as  male  could  take  either  by  purchase  or  descent  on  his  deau,  anotherefore 
it  was  immaterial  whether  an  estate  for  life  arose  to  the  covenantor  by  impli- 
cation or  not;  but  it  was  agreed  by  the  whole  court,  and  even  by  the  counsel 
for  the  second  son,  that  if  Sie  grandson  had  not  survived,  the  second  son  could 
not  have  taken  hjjmrchflse^  b^use  his  nieces  would  have  been  heirs  general^ 
and  consequently  ne  could  not  have  been  complete  heir.  See  1  Freem.  916. 
235.  1  Mod.  236,  237.  2  Mod.  207,  and  3  Kebl.  704*  In  1695  lord  keeper 
Somers,  in  the  case  of  Starling  and  Elrick^  decreed  against  one,  who  claimed 
to  take  by  purchase  under  a  aevise  to  heirs  malCf  because  a  female  was  the 
heir  general.  See  Free  in  Chanc.  54.  The  case  of  Ford  and  lord  Ossulston, 
which  was  determined  in  Mich.  7  Ann.  by  the  king's  bench,  is  still  stronser; 
for  in  that  one  Ford  having  issue  three  sons  and  a  daughter,  and  also  a  brotner, 
devised  to  his  three  sons  successively  in  tail  male,  with  remainder  to  his  own 
riffht  heirs  male  for  ever,  and  the  three  sons  bemg  dead  without  issue,  the 
whole  court  held,  that  the  brother  could  not  take  as  male  heir,  1,  because  a 
devise  to  heirs  male  operates  as  a  limitation  to  heirs  male  of  the  body,  and  the 
brother  could  not  be  heir- male  of  the  devisor's  body :  2,  because  the  remainder 
to  the  heirs  male  were  words  of  purchase,  and  by  purchase  the  brother  could 
not  take  as  heir  male,,  his  niece  being  the  heir  at  common  law;  and  so  jealous 
was  lord  chief  justice  Holt  of  departing  from  the  established  doctrine,  that 
notwithstanding  the  special  circumstances  in  tlie  case  of  Pybus  and  Mitford, 
which  will  presenthr  be  stated,  he  doubted  the  authority  of  that  case.  See 
3  Salk.  336.  1 1  Mfod.  189,  and  Vin.  Abr.  Devise,  U.  b.  pi.  2.  in  marg.  The 
doctrine  was  thought  to  be  so  firmly  settled  by  ^is  last  case,  that  in  1722  lord 
ch,  Macclesfield,  in  Dawes  and  Ferrers,  which  was  a  case  similar  to  that  of  Ford 
and  Ossulston,  interrupted  the  counsel  for  the  person  claiming  as  heir  makj  by 
saying  diat  he  toould  not  suffer  the  bar  to  dispute  vihat  was  the  land-mark  and 
foundation  of  the  law ;  adding,  that  in  the  case  oiFord  and  lord  Ossulston  the 
point  had  been  determined  on  trials  at  bar  in  every  court  in  Westminster  Holly 
and  appeared  to  be  so  rery  plain  a  casCy  that  in  the  kin^s  bench  the  plaintiff^ s 
own  counsel  would  not  ask  a  special  verdict.  See  2  P.  Wms.  1,  and  Prec».in 
Chanc.  54.  However  it  was  not  thought  proper  to  acquiesce  in  this  opinion 
of  lord  Macclesfield,  and  a  bill  of  review  being  brought  to  reverse  his  decree, 
lord  ch.  Hardwicke  directed  a  case  for  the  opinion  of  the  king's  bench:  but 
the  four  judges  of  that  court  followed  lord  Macclesfield,  and  the  person  under 
whom  the  claim  was  made  not  being  heir  general,  thejr,  in  February  1743,  cer- 
tified, that  he  could  not  take  by  the  description  of  right  heir  male.  See  the 
certificate  in  Vin.  Abr.  DexisCy  W.  b.  in  a  note  on  pi.  13.  Such  is  tlie  list  of 
grave  authorities  which  confirm  lord  Coke's  doctrme  as  to  the  necessity  of 
being  very  heir,  in  order  to  take  by  purchase  under  the  description  of  heir  male 
or  heir  female,  whether  of  the  bodu  or  not;  and  if  they  wanted  aid  from  his 
name,  it  will  scarce  be  denied  by  the  coldest  of  his  admirers,  that  his  private 
opinion  on  a  point  of  law  he  had  so  fully  considered,  will  even  in  these  times, 
\  when 
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when  perhaps  we  are  too  apt  to  decry  those  ancient  authors  whose  writings  are 
still  the  {^rand  sources  of  mibrmation  and  instruction,  be  no  mean  addition  to 
their  weight.  However  it  must  be  confessed,  that  there  are  some  cases,  in 
which  tiie  doctrine  has  been  deviated  from ;  but  all  of  them,  except  one,  are 
determinations  tmoe  his  time,  and  besides,  most  of  them  may  rather  be  deemed 
exceptions  to  lord  Coke's  general  ruUf  than  proofs  of  its  non-exUtence.  The 
eariiest  of  these  is  a  case  in  the  time  of  Elizabeth,  and  cited  by  lord  Hale  in 
Pydfw  and  Mi^brd^  i  Ventr.  381.  A  son  of  the  testator's  brother  was  admitted 
to  take  under  a  devue  to  the  testator's  heir  mofe,  though  he  lefl  three  daugh- 
ters; but  the  reason  was,  because  the  testator  introduced  the  devise  with  tdung 
notice  that  his  brother  had  left  a  son,  and  that  he  himself  had  three  daughters 
who  were  his  r^ht  heirs^  and  he  also  gave  the  daughters  9,000/.  on  condition 
not  to  trouble  the  heir*  In  this  case  the  specuu  intent  of  heir  male  is  so 
marked  by  the  aiher  words,  as  clearly  to  take  it  out  of  the  geaerel  rule;  and 
that  lord  Hale  meant  to  cite  it  as  an  exception  appears  from  his  simng,  that  it 
is  not  inconsistent  with  Counden  and  Cierke*  See  1  Ventr.  389.  Bowman  and 
Yatesj  1  Cha.  Cas.  145,  is  another  case  which  was  determined  on  special 
circumstances;  for  the  son  of  a  second  marriage  was  allowed  to  take  a  rent 
charge  under  a  limitation  to  heirs  nude  by  a  second  wife,  though  not  strictly 
heir,  there  being  a  son  of  the  first  wife,  because  the  settlement  was  apparently 
made  as  a  provision  for  the  issue  of  the  second  marriage.  The  case  of  I^bus 
and  Mltford,  adjudged  36  Ch.  3,  is  liable  to  a  similar  observation.  One,  who 
had  issue  two  sons  by  two  different  wives,  covenanted  to  stand  seised  to  the 
use  of  the  heirs  male  of  his  body  by  his  second  wife.  The  point  determined 
by  three  judges  against  one  was,  that  an  use  arose  to  the  covenantor  for  life, 
and  that  so  uie  limitation  to  his  heirs  nude  on  the  body  of  his  second  wife 
being  a  remainder  in  tail  special  executed  in  him,  his  son  by  the  second  wife 
took  by  descent  as  special  heir;  but  Hale,  chief  justice,  held,^  that  the  son  of 
the  second  wife,  though  not  heir  general,  might  have  taken  by  purchase,  and 
according  to  Ventris,  Wild,  justice,  was  of  the  same  opinion,  though  another 
book  mentions,  that  in  this  respect  all  the  three  other  judges  differed  from  lord 
Hale.  See  1  Freem.  370,  371.  ;  But  the  reasoning  of  lord  Hale  shews,  that 
he  did  not  mean  to  shake  Coke's  general  doctrine,  and  that  he  founded  himsel 
on  the  special  penning  of  the  deed;  and  he  distinguished  it,  by  observing  that 
the  limitation  was. to  Uie  heirs  by  the  second  wife,  and  that  the  covenantor  had 
taken  notice  in  the  deed  that  another  was  his  heir  genendy  there  being  a  pro- 
viso, that  i£  the  son  by  the  first  wife  should,  afVer  the  death  of  the  son  by  the 
second  wife,  and  wiUiin  five  years- after  attaining  ai,  pay  i,3oo/.  for  the 
covenantor's  younger  children,  the  uses  should  cease;  and  for  these  two 
reasons  he  thought  the  deed  sufficient  to  describe  a  special  heir.  See  Pybus 
and  Mitford,  1  Ventr.  372.  1  Freem.  351 .  369.  Raym.  228.  1  Mod.  1 21 .  159, 
3  Keb.  129. 239. 316*  338,  and  2  Lev.  75,  in  which  last  book  the  case  is  most 
fully  stated.  In  Wall  and  Baker,  Trin.  8  W.  3,  the  circumstances  were  still 
more  special;  for  according  to -lord  Cowper*s  state  of  the  case  the  testator 
expressly  directed,  that  if  Ms  heir  should  he  a  female  his  heir  male  should  pay  to 
his  heir  female  12  /•  a  year  out  of  his  lands ;  words  manifestly  implying,  that  by 
heir  male  was  meant  a  special  kind  of  heir  in  contradistinction  to  the  hetr 

fenerah  See  1  Stra.  41,  42.  Hitherto  lord  Coke's  general  rule  as  to  being 
oth  heir  and  female  to  take  by  purchase  seems  unimpeached.  But  it  must  be 
owned,  that  there  is  a  case  in  which  the  doctrine,  afier  a  very  solemn  discus- 
sion, received  a  most  severe  attack  from  a  judge  of  the  highest  authority.  This 
happened  in  the  famous  case  of  Brown  and  Batkham  determined  by  lord 
chancellor  Cowper ;  who  held  a  younger  brother  to  be  capable  of  taking  as 
heir  male  under  a  devise  to  the  heirs  male  of  the  body  of  the  testator's  great- 
grandfather. 
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grandfather,  though  the  dau^ter  of  an  dder  brother  was  hdr  genera/,  and 
instead  of  founding  his  decree  on  medal  circumstances,  which  were  no( 
wanting  in  the  case,  most  expnssiy  denied  lord  Coke's  distinction  between 
descent  and  purchase.  See  Prec.  in  Cha.  442, 461.  Gilb.  Rc».  1 16. 131,  and  * 
1  Stra.  35*  Bat  lord  Cowper's  decree,  notwithstanding  his  high  character,  was 
not  aoquieseed  in;  for  in  November  1741  the  same  case  was  brought,  by  biii 
«f  nfiew,  before  lord  chancellor  Hardwicke,  who  indeed  decreed  in&Tour  oT 
the  same  person,  but  was  fiur  from  following  lord  Cowper  in  his  reasons.  He 
admitted  lord  Coke's  distinction  to  have  been  long  ago  establislied,  and  pro- 
fessed to  determine  wholly  on  the  special  circumstances,  without  the  least 
intention  of  impeaching  the  general  rule.  In  giving  judgment  he  divided  the 
case  into  two  questions:  ist,  whether  it  was  an  established  ruk^  that  he  who 
claims  as  heir  male  by  purchase  must  be  general  heir  as  well  as  nearest  male 
descendant;  adly,  whether  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.  According  to  a  very  good 
note  of  the  case»  lord  Hardwicke's  words  on  the  first  question  were  these :  A* 
to  thejirsi  afikete  queitiont^  it  camnat  be  deniedf  but  that  the  distinction  between 
an  heir  wale  i^the  body  to  take  bydescentf  who  is  the  nearest  maledescendasd  of 
the  party  daiming  through  nudes,  and  to  take  by  purehauy  who  must  be  heir  as 
well  as  nude  descendant  of  the  body,  has  been  long  ago  established.  The  statute 
de  donis  established  thej^rst,  and  the  second  has  been  laid  dawn  by  lord  Coke  sis 
his  Comment  upon  Limetoih  ond  is  taken  jrom  his  argument  in  ShdMs  ease 
and  Dyer^s  report  of  that  case^  and  he  has  lienJfMaweahy  some  later  authorities* 
Juord  Cowper  argued  stron^y  against  this  rule;  but  as  his  argument  is  well 
known  ana  very  common^  I  shall  not  now  take  notice  of  it.  If  this  doctrine  had 
been  res  Integra  at  the  time  f^fhis  decree^  or  was  so  now,  loMsoJuUycomcinced 
of  the  unreasonableness  of  it  that  I  mould  never  establish  it.  But  when  a  rule  of 
kuw  has  longprevailedt  it  oughtto  be  supported^  though  it  be  not  strictly  agreeaile 
to  natural  reason  ;  for  in  many  instances  it  is  more  material  that  the  law  is 
settled  than  how  it  is  settled*  But  as  I  think  that  this  case  may  be  determined 
without  determining  this  question  j  I  shall  leave  the  rule  unimpeached,  and  found 
my  decree  on  the  second  question.  He  then  proceeded  to  consider  the  second 
question,  and  after  statmg  several  authorities  to  shew  there  might  be  excep- 
tions to  the  general  rule,  he  pointed  out  the  particular  circumstances  which 
he  relied  upon  in  the  case  berore  him,  and  on  account  of  them  only  affirmed 
lord  Cowper's  decree.  Lord  Hardwicke's  guarded  manner  of  expressinff  him- 
4Belf  on  this  last  case  amounts  to  a  full  acknowledgment  of  the  generu  rule, 
and  is  the  stnmgest  authority  to  prove  its  existence,  because  he  avowed  his 
dislike  of  it.— Upon  the  whole,  it  is  submitted  to  the  learned  reader,  that  the 
general  rule  of  being  heir  general  to  take  as  heir  male  or  fomale  by  purchase 
may  be  defended  as  a  reasonable  rule  of  construction,  where  the  woros  merely 
operate  as  words  of  purchase,  and  more  particularly  if  the  superadded  worcb 
of  limitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs fomale  of 
the  body  qf  one  and  the  heirs  of  their  bodies ;  that  the  authorities  before  and  m 
the  time  of  lord  Coke  fully  warranted  him  in  advancing  the  rule  in  its  full 
extent^  that  is,  where  the  words  operate  as  words  both  of  purchase  and 
limitation;  that  the  rule  has  been  confirmed  by  many  cases  since  lord  Coke's 
time ;  and  lastly,  that  as  lord  Cowper's  opini<»i  is  the  single  direct  authority  in 
anv  printed  book  against  the  rule,  and  it  has  been  acted  upon  and  acknow- 
ledged in  several  subsequent  cases,  it  ought  still  to  be  observed,  where  the 
construction  rests  singly  on  the  words  heirs  fomale^  and  they  stand  unexplained 
by  any  other  words  or  circumstances.— [Note  145.] 

(1)  It  is  very  unusual  to  create  an  estate  in  tsdl  Jemale,  and  I  have  seen  an 
argument,  in  which  it  has  been  attempted  to  prove,  that  the  law  of  England 

will 
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Sect  24. 


^LSOfifkmds  be  given  to  a  man  and  to  the  h&mt  males  of  his  body, 
^  and  he  hath  issue  a  daughter ^  who  hath  ii/m  a  sonne,  ana  dieth^  and 
after  the  donee  die ;  in  this  case,  the  son  of  the  daughter  shall  not  inherit  by 
Jorce  of  the  entaile;  because  whosoever  Aall  inherit  by  force  of  a  gift  m 
taile  made  to  the  heires  males,  ast^  to  convey  Us  descent  waole  oy  the 
heires  males.  Also  in  this  am  the  donor  may  enter,  for  that  the  donee  is 
dead  without  issue  male  in  the  law,  insomuch  as  the  issue  of  the  daughter 
cannot  convey  to  iimselfe  the  descent  by  an  hare  male. 

**  UraO  SO  EVER  shall  inherit  by  force  of  a  gift  in  taiUySfc.''  Vjd.SflGt.7t9- 

'^^    Fide Tr.  [A]  38  H.6.  tit. Derae,  18, (which isnot  in  the  [h]  1 H. 6. 04- 

\}ookeat]arg^hatwritJbeskverbaiimoato€'8tathamJ.    Ifaman  ^iS'^'^'^'^^' 

^deviM  lands  to  a  man,  and  to  the  heires  males  of  his  body,  i^^^'ig^ 

and  (3)  hath  issue  a  daughter,  which  hath  issue  a  sonne,  this  sonne  statham,  tit. 

shall  be  inheritable^  and  notwithstanding  in  a  gift  in  taile  the  law  Devise.  PKCoow 

is  otherwise,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  >n  Schohut. 

chequer  duunber.  But  I  hold  this  case  to  be  ill-reported,  unlesse  ^^^^i^^ 

you  wiU  referre  the  opinion  of  the  judges  to  the  gift  in  taile  last  ^  jj'  g'  ^  ^^ 

mentioned.  Done  UVUBm,6i , 

tit  Notme,  1,  &  40.    (Hob.  33.    Pott.  377.) 

For  first,  albeit  a  devise  may  create  an  inheritance  by  other  (1  Bo.  Abr. 
words  than  a  gift  can,  yet  cannot  a  devise  direct  an  inheritance  ®4^-) 
to  descend  against  the  rule  of  law.    Secondly,  there  is  no  intent 
of  the  devisor  appearing,  thai  the  sonne  of  the  daughter  should, 
against  the  rule  of  law,  inherit,  and  the  statute  provideth,  that 
voluntas  donatorisy  S^v*  ohservetur.    And  I  have  heard  this  case 
often  denied  to  be  law,  both  in  the  king's  bench  and  in  the  com- 
mon pleas.     Vide  F1.  Comment.  414.  b.    And  so  it  is  [tl  mutatis  [%\  1 1 H.  6. 13. 
mutandis,  when  a  gift  in  taile  is  miade  to  a  man,  and  to  the  heires 
females  of  his  body,  and  be  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  this  daughter  shall  never  inherit,  because  she  must  con- 
vey oy  descent  from  females.     And  for  Uie  reason  hereof  see  a 
notable  case  in  15  £.  3.  tit.  Corone,  385,  where  it  is  adjudged  (as  16  £-  a*  tit. 
before  it  had  beene)  that  the  sonne  of  a  female  should  have  an  ?T^k  v  \ 
appeale  of  the  death  of  a  cosine,  and  yet  the  daushter  herselfe  ^       '  *  v 
should  never  have  had  it    But  there  it  is  aereed,  uiat  the  sonne 
of  a  female  [ib]  in  a  Ubertate  probandd,  shomd  be  no  witnesse  or  [%]  Mirror,  c  s. 
proofe  against  the  issue  of  the  male.    And  the  reason  of  this  di-  ^^'  7-  Ad- 
versity is  verjr  observable :  for  by  the  common  law  the  ^^^         *^' 
r25.n  female  ts^  might  have  had  an  appeale  as  heire  to  any  ^' 
Lb.  J  ^^  ^^^  ancestors,  as  well  as  the  male.  But  by  the  statute 

of  Mafrna  ChartCy  cap.  34,  NuUus  capietur  aut  impri-  (a  Inst.  68.) 
sonetur  propter  appeUamfcemina  de  morte  akenus  oudm  viri  m,  y^^^P*®'  *** 
which  restraineth  not  the  sonne  of  the  female.   Ana  there  Scrope  ^  ^  CoTfa  k^' 

saiui, 

wiU  not  allow  of  a  descent  through  females  only,  even  in  the  case  of  estates 
tail ;  but  other  authors  as  well  as  Littleton  and  Coke  mention  such  descents, 
nor  did  I  ever  hear  any  authority  cited  to  support  the  contrary  doctrine.    See 
Plowd.  Quaer.  87,  and  133.— [Note  146.] 
(2)  The  word  he^  to  describe  the  devisee^  is  wanting.    See  ace.  Stath.  Abr. 


2^5.  b.] 


Of  Fee  taile.      L.l.  C.2.  Sect. 24. 


saith,  j9er  touts  le  seijeantis  d* AngUterre^  that  is,  by  all  the  judges 
of  die  coife  in  England^  it  was  awarded,  that  the  issue  of  the 
female  should  have. an  appeale  for  the  death  of  his  cousin.  But 
in  a  libertate  prohanddy  the  issue  of  the  blood  female  shall  not  be 
receiyed  to  prove  villenage  in  the  issue  of  the  blood  male,  for  the 
mother  was  disabled  by  Qie  common  law,  and  the  mother  mig^t 
be  a  neife  deeuet  trcnCy  that  is,  of  the  water  and  whippe  of  three 
cords  (meaning  such  a  bond-woman  as  is  used  to  servile  workes 
and  correction),  and  enfranchised  by  her  husband.    All  which 

17  £.  4. 1 .         appeareth  in  the  said  booke.    And  it  is  holden  in  1 7  £.  4*  i .  that 

it  a  man  be  slaine  which  hath  no  heire  of  the  part  of  his  father, 
that  his  uncle  of  the  part  of  his  mother  shall  have  the  appeale, 
and  yet  he  must  of  necessity  make  his  conveyance  by  a  woman. 

so  H.  6.  33.  Vid'  20  H,  6.  fo.  33.  the  question  suddenly  demanded  and  de- 
bated, and  no  consideration  or  mention  had  of  the  said  former 
jud|pnent8  and  authorities.  There  it  is  compared  to  a  gift  in  taile 
to  arman  and  to  his  heires  males  of  his  body,  that  the  heire 
male  of  the  daughter  shall  not  inherit ;  which  hath  no  affinity 
to  it ;  and  yet  the  authority  of  the  booke  is  great,  for  it  is  by  the 
assent  of  all  the  justices  of  the  one  bench  ana  the  other  in  the  ex-- 

(Post.  377.)        chequer  chamber ;  and  therefore  I  leave  the  learned  and  judicious 

W  Staoford.       reader  to  his  owne  judgment.   [/]  Fide  Stanford^  58.  b.    1 5  £.  a. 

tit  Con»f  38<^    3^4-*    ^^  *  ™^^  ^^^^  Itmds  to  a  man  and  to  the  heires  males  of  his 

body  begotten,  remainder  to  him  and  to  his  heires  females  on  his 
body  begotten,  the  donee  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  who  hath  issue  a  son,  this  sonne  is  not  inheritable  to 
either  of  both  these  estates  taile^  because,  as  LUtieton  saith,  the 
male  must  make  his  conveyance  only  by  males,  and  so  must  the 
female  by  females.    But  in  this  case  the  land  shall  revert  to  the 
donor.    And  therefore  the  safest  way,  when  a  man  will  entail  his 
lands  to  the  heires  males  and  females  of  his  bodie,  is  to  limit  the 
first  estate  to  him  and  the  heires  males  of  his  body,  the  remainder 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  issues  what- 
soever are  inheritable.  But  if  A,  h&th  issue  a  sonne  and  a  daugh- 
ter and  dieth,  and  the  sonne  hath  issue  a  daughter  and  dieth,  and 
a  lease  for  life  is  made,  the  remainder  to  the  heires  females  of  the 
body  of  ^. ;  in  this  case  the  daughter  of  A,  shall  not  take  causd 
(Hob.  31.}         ^^^^  suprd.    But  albeit  the  daughter  of  the  son  maketh  her  con- 
veyance by  a  male,  she  shall  take  an  estate  taile  by  purdiase,  for 
she  is  heire  and  a  female :  but  if  lands  be  devised  to  one  for  life, 
1 1  H.  6. 13.       the  remainder  to  the  next  heire  male  of  J?,  in  taile,  and  B.  hath 
9  H.  6. 95.         issue  two  daughters,  and  each  of  them  hath  issue  a  sonne,  and  the 

father  and  daughters  die,  some  say  this  remainder  is  void  for  the 
uncertainty ;  some  say  that  the  eldest  shall  take  it,  because  he  is 
worthiest ;  and  others  say  that  both  of  them  shall  take,  for  that 
they  both  make  but  one  heire  (1).  If  lands  be  given  to  a  man  and 
to  the  heires  males  or  females  of  his  body,  he  hath  an  estate  in 
generall  taile  in  him. 


(1)  Vid.  hie  fol.  10.  b.  Harpurs  cascy  Hal.  MSS. 


Sect 
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Sect.  25, 

TH  the  same  manner  it  is,  where  lands  are  given  to  a  man  and  Ms  mfe, 
^  and  to  the  heires  males  of  their  two  bodies  begotten^  i^c. 

«  rpo  a  m^n  qh^  ^j^  mftJ*    But  what  if  tenements. be  given  ii  Ka.Foniie* 

to  a  man,  and  to  a  wonian  being  not  his  wife^  and  to  the  ^^.°»  ^^* 
heires  males  of  their  two  bodies  i   They  have  also  an  estate  taile,  ( Ante»  ao.  b.) 
albeit  they  be  not  married  at  that  time  (2).    And  so  it  is,  if  lands 
be  given  to  a  man  which  hath  a  wife,  and  to  a  wonian  which  hath 
a  husband)  and  the  heires  of  their  two  bodies ;  they  have  presently  .  . 

an  estate  taile,  Jrn]  "      ' 
But  if  lands  be  given 

heires  of  their  bodies  ^^^^ — ,  ,^..j  — ^ j ^. 

for  life  and  several  inheritances,  viz.  the  one  husband  and  his  wife  r^i  %l^^ 
the  one  moity,  and  the  other  husband  and  wife  the  other  moity,  39.  a. 
and  no  crosse  renuunder  or  other  possibility  shall  be  allowed  by  (Dj.  330.) 
law,  where  it  is  once  settled  and  has  taken  enect.   But  if  lands  be 
given  to  a  man  and  two  women,  and  the  heires  of  their  bodies 
begotten,  [0]  in  this  case  they  have  a  joynt  estate  for  life  and  H  7  H.  4.  ifi. 
every  of  them  a  sevendl. inheritance,  because  they  cannot  have  j?.^'  ?*#<& 
one  issue  of  tibeir  bodies,  neither  shall  there  be  by  anv  construe-  ^ .  EiLB.'^bier 
tion  a  possibility  upon  a  possibility  (3),  viz.  that  he  shaU  marry  the  396. 
one  first  and  then  uie  other(4).   And  the  same  law  it  is,  fp^  when  M  44  B.^'tit. 
land  is  given  to  two  men  and  one  woman,  and  to  the  heires  of  ^^^»,  ^3*  . 
their  bcMies  begotten. 


rse.l  1^  Sect,  26,  27- 

q6,  37.    These  two  Sections  need  no  explanation  at  alL 

jfL  SOf  iftenemeftis  be  given  to  a  man  and  to  his  wife,  and  to  the  heires 
-^  of  the  bodie  of  the  man^  in  this  case  the  husbtmd  hath  an  estate  in 
generall  taile,  and  the  wife  but  an  estate  for  terme  of  life. 

jJLSOf  if  lands  be  given  to  the  husband  and  wife,  and  to  the  heires  of 
"^  the  husband  which  he  shall  beget  on  the  body  of  his  wife,  in  this  case 
the  husband  hath  an  estate  in  especiall  taile,  and  the  wife  but  an  estate 
for  life. 


(*i)  If  husband  andvnfeare  divorced  k  vinculo,  they  are  only  tenants  for 
life ;  for  the  law  doth  not  presume  that  they  will  marry  ^ain.  7  H.  4*  16; 
3  //.  6. 43.    Hal.  MSS^Note  147.} 

.    (3)  As  to  the  doctrine  of  not  allowing  possibility  on  a  possibility,  see 
post.  184.  .      . 

(4)  Here  it  cannot  be  tail,  for  the  uncertainty  Vfhich  of  them  he  will  marry 
fnt.    But  if  a  gift  was  to  A.  and  B,  afhne  sole  and  to  tne  heirs  tf  their  bod^s, 
remainder  to  A.  and  C  a  feme  sole  and  to  the  heires  of  their  bodies,  itistaik 
Hal.  MSS— [Note  148.]  .  . 


S6.a.] 
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Sect  28. 


y^ND  if  the  gift  be  fnade  to  the  huband  and  to  Mi  wife,  and  to  the 
-^  heires  of  the  iwfy  cf  the  wife  by  the  kiuband  begotten,  there  the  wife 
"hath  an  estate  in  spedatl  taile,  and  the  husband  but  for  terme  of  life  (i). 
But  if  lands  be  given  to  the  husband  and  the  wife,  and  to  the  hetres  wUch 
the  husband  shtul  b^et  on  the  body  of  the  w^e,  in  this  case  both  of  them 
have  an  estate  taile,  because  this  word  (heires)  is  not  tinnted  to  the  one 
more  than  to  the  other  (i). 


19  H.  6. 75*  ••  **JJETRESr    TUa  word  (heires J  is  nomen  operatiounu    To 

IUs^989.  ''^  wUc&ofdiedoneeBitisIudtedyita'eateththe^ 

Tiiile  X^  ^^^  ^^^  indine  no  more  to  the  one  than  to  the  other,  then  both 

3  fi.  sTss*  ^Ic^  teke,  as  here  Littleton  patteth  the  case.   And  therewith  ac- 

4  £.3. 43.  cordetfa  the  case  of  [j^]3£.^  where  it  appeareth,  quodRobertus 
6  £•  3*  39-  b.  flgg^  deditJehanm  aenspariji  etMatiUUe  uxori  gus,et  hieredibus 
^^t\o  9!^^  idemJohannes  de  corpore  ymus  Matilda  procrearetf  Sfc.  and 
la  H.  4.  iT  ^  a^ttdged  to  be  an  estate  m  especiall  taile  in  them  both,  be- 
r1  \l  o^  cause  the  estate  is  equally  tailed  to  the  heires  of  the  baron  as  to 
ail.s^4l^  the  hdres  of  the  wi&»    (3)  If  lands  be  given  to  the  husband  and 

19 H. «. 7$. per IMjr.   IUgift.«30^    (i8id.6|.) 

the 
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(1)  In  pleading  sdsSn  of  such  an  estate  in  husband  and  wife,  it  shall  be 
aU^^  that  they  were  seised  together  and  to  the  heirs  qf  the  hodtf  qfthe  vMf 
in  her  right ;  and  not  that  they  were  seised  of  the  freehold  orfee^tail.  Ver 
Fitsherbert,  27  H.8.  ai.b. — [Note  149.] 

(3)  And  they  have  in  such  case  the  same  estate,  as  where  lands  were  given  to 
them,  and  the  neirs  of  their  two  bodies  begotten.    L.  and  M* 

(3)  Vid.  Hob.  case  113.  page  84.  Gnt  to  husband  and  wife  for  their  lives^ 
and  after  their  deomse  i^  the  heirs  of  tie  My  of  the  AtwAana  procreand'  super 
corpus  of  the  wife,  is  tail  onlu  in  the  husband,  and  the  w^  hath  only  for  life ; 
and  it  is  the  same  with  hseredmus  a^t^  husband  de  corpore  of  the  husband  on 
the  wifh  procreand'.  Skete  and  (htenbridge.  So  Tr*  6  Jac.  B.  R.  Repps  find 
Botwmu  LandUndted  to  husband  and  w^e  for  their  lives,  and  after  their 
decease  hsredibus  ^  ^  body  of  the  wife  by  the  husband  to  be  begotten ;  it  is 
tail  only  in  the  wife.  But  it  vms  agreed,  that  if  it  had  been  to  the  heirs  v>hich  the 
husband  should  beget  on  the  body  ^the  xmfe,  or  to  the  heirs  of  the  body  qf  the 
wjfif  and  {/  the  botfy  rf  the  husband  to  be  b^ctten,  it  had  been  taU  in  both. — 
8  R.  9.  Tail,  33.  Gift  to  the  husband  and  w^e  and  to  the  heirs  of  their  bodies 
issuing,  and  if  the  wife  obierit  sine.haeredibusy  yet  tail  in  both.  13  £.  3. 
Variance,  77.  9  E.  3. 64.  ibid.  93.  Land  given  to  husband  and  vnfe  and  to  the 
heirs  of  the  body  of  the  husband,  and  (f  husband  and  wifb  obierint  sine  hseredibus 
inter  eos  proereatis,  remainder  over ;  yet  it  is  tail  general  in  the  husband  only.-^^ 
•Landgiven  U>  thehusband  and  vtUe  and  to  the  heirs  of  the  husband  of  the  body 
^his  wfe  to  be  begotten^  it  is  omy  taU  in  the  husband.  Hie  sect.  tg.  Yetsf 
gift  be  to  the  husband  and  wife  and  to  the  heirs  of  the  body  of  the  wife  by  the 
^msbandiabe  be^Uen,  ^  tail  is  onfy  in  thewife.  Wb  heus  appropnatein  the 
first  case,  of  the  body  in  the  second  case* — ^Hal.  MSS.  But  where  tne  gUi  is  to 
the  wift  011^,  and  ta  the  heirs  of  the  body  of  the  husband,  then  the  tail  is  not 
in  either,  of  which  lord  Hale  gnres  the  following  case  at  an  instance. — Nota 
JP.  1651.  Sir  Levewthorpe  Frenck'e  case.  Land  given  to  the  wift  for  lift, 
remainder  to  the  heirs  qfthe  body  of  the  husband  on  the  body  of  the  vdfe  to  be 

begotten- 
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the  wife,  and  to  the  beires  of  the  body  of  the  sunriTOury  the  gift 
is  good,  and  the  sormour  shall  have  an  estate  in  taile  generally 
but  the  estate  taile  vesteth  not  till  there  be  a  surrivour*  Aarf 
hereby  it  appeareth  [r]  that  a  gift  made  to  a  man  and  ft#  the  ^]  so 
heirea  df  his  body,  is  as  good  at  to  A»  heires  of  his  bod^.  bride, 

[¥']  «•  Sect  29* 

y^LSOf  if  land  be  pven  to  a  man  aftd  to  his  heires,  which  he  ihall  beget 
"^^  on  the  body  of  his  wife,  in  thi$  (kue  the  husband  hath  an  estate  in 
spedall  taikp  ana  the  w^e  hath  m^^ing. 

nPHIS  is  evident  by  that  whidllatb  been  said^aodneedeth  110  aoH.6.  afi-  , 

eTplanatfon.    But  it  haA  tieene  said,  [s}  that  if  a  man  give  [«]  i  G^.  foL 
land  to  another  and  to  bit  heires  of  the  body  of  such  a  woman  ^4o-  b. 
lawfully  b^otten,  that  Itrfs  is  no  estate  tafle  for  the  uncertainty  ^^^^![S^* 
by  whom  the  heirea  rfkall  be  begotten,  for  that  the  brother  of  ^^i.^ 
the  donee  or  other  ^usin  may  have  iissue  by  the  wonuvs  whidb 
may  be  heire  to  Ae  donee^  and  estates  in  taUe  must  be  eertaine. 
Therefore  ouK  Aithor  to  make  it  niaine  in  all  his  cases  added 
to  these  wofdi  (his  heires)  which  ae  ahaO  ingender.   But  that 

X'  ion  ii^  since  our  author  wrote,,  over-ruled^  and  that  estate 
,  ^^0itobeaneataletaQe»andh^#ttensballbenecessarfly 
inteMHd  begotten  by  the  donee  (!>  f 


fUmr^attiM  mem  wlyUfiil,  m  tl< nalc ifimn to tnhts i»l># 
cbtdin^  imUme  m  ike  c$mmev$aryftm  tcct^  si8» 

begotten,    Rubdf  that  it  is  not  tail  execnted  omnho  in  the  nti/e,  but  a  m...    

remainder  in  the  heir  of  the  husband's  bo^y  it  being  Umited  to  the  heirs  ^the 
husband's  body ;  and  that  as  the  tsift  died  in  the  hft  of  her  husband^  tne  re- 
mainder ims  void.  Hal.  MSS. — ^The  same  case  is  reported  by  the  name  of 
Gossage  and  Tayler  in  Styh  3^5^  but  there  the  remamder  is  difiearently  exr 
pressed ;  for  it  is  not  to  die  heirs  of  die  bodies  of  bodfe  in  direct  terms,  but  it 
IS  to  the  use  of  the  heirs  to  be  begotten  upon  the  body  of  Susanna  by  Leventhorpe 
her  husband ;  which  most  probably  were  the  woros  of  the  remainder ;  mr 
Glyn's  argument  in  &voin*  of  the  wife's  having  an  estate  tail  appears  to  have 
been  fbunded  on  the  remainder's  not  pointing  exprestty  to  die  neirs  ot  either* 
^-After  sir  Leventhorpe  IVanck^s  case,  lord  Hale  puts  a  fuare^  and  then  adds 
— ^V.  3  E.  3.  Formedon,  8.  Land  given  to  I.  S,.  et  uxori  suse  quam  postea 
desponsaverit  et  haeredibus  de  corponbos  eorum ;  the  wife  takes  nothings  owtuse 
not  known  at  thetime;  but  it  is  a  tail  in  the  husband.  Yet  nota,  hseredibus  de 
coKpodbua; ffihewifehadtakenanestatetii.hadbeenatailinboih.  Hal.MSS. 
Accordmg  to  this  case  the  tail  is  m  the  husband,  though  the  wife  takes  no 
estate,  ao3  the  tail  is  expresshr  to  the  heirs  of  the  bodies  of  both*  But  thn 
is  more  than  was  contended  for  by  the  counsd  for  the  wi&'s  estate  tail  in 
Gossage  and  Taykr^  who  admitted  the  oootrarv  to  have  been  settled  by  the 
case  in  Dy.  99.  pi.  64.  and  by  Lane  and  Panntdlf  n^iichis  in  1  Ho.  R^.  23s. 
317.  and  438.  See  also  eoi^tra  post  Sect  35a,  and  the  case  of  Frogmorton 
00  the  demise  of  Robinson  agamst  Wharrey,,  in  Wils.  voL  9.  page  135^  and 
144,  where  on  a  surrender  of  copyhold  lancb  to  ^«  whom  the  surrenderor  in- 
tended to  marry,  and  to  the  heirs  of  their  two  bodies,  it  was  adjucbed,  that 
the  wife  took  for  life  with  a  contingent  remainder  to  the  heirs  of  &  bodies 
<^her  and  her  husband. — [Note  150.] 

(i>  Sagi/ito  A,  and  the  heirs  which  her  husband  shall  bc^  of  her  body 
is  tail  in  the  rsife ;  and  yet  it  is  not  said  her  heirs  nor  hetrs  of  her  body. 
41  J5.  3,  24,    Hal,  MSS.— (Note  151.] 


26.  b.]  Of  Fee  taile.        L.  1.  C.  2.  Sect.  30. 


Sect.  SO. 

j^  LSOf  if  a  man  hath  issue  a  somie  and  dyeth,  and  land  is  given  to  the 
"^  swme,  and  to  the  heires  of  the  body  of  his  father  begotten^,  this  it  a 
good  entatle,  and  yet  tlie  father  v?€U  dead  at  the  time  of  the  gifi.  And 
there  be  iMwy  othier  estates  in  the  taile^  by  the  equity  (f  the  satd  statute^ 
which  be  not  here  specified. 

(Ante  so,  b.)     «  rp  a  man  hath  issue  a  sonne  and  dt/eth^  SfC.^  Jchn  De  Mash 

deoUe  by  his.wife  RiAergehad  issue  Robert  and  Mamde^ 

i7£.9.Tule,     Michad  de  MoreviU  gave  certaine  lands  to  Roberge  and  to  the 

*^T^-i^  3-  ^'    heiresof  Jai«Maiufewfeherlatehusl>andonherbodybeffotten» 

4 andAPh  &     '"^^  it  was adjudged  that  Aofer^had  an  estate  but  K>rlife,  and 

Mir.  Dier,  156.  ^^  ^^  ^^  vested  in  Robert  (heires  of  the  body  of  his  fkther 

itH.4.  1.        being  a  good  name  of  purchase)^,  and  that  when  he  dyed  without 

15  H.  7.  10.       issue,  Manjode  the  daugnter  was  tenant  in  taile  as  heirie  of  the  body 

^^Lbo^  **^^  of  her  fsnihet^performam  doni  (a),  and  the  fonnedon  which  she 

Co.  Eotr?  ft54.)   bi*ought  supposed,  quod  post  mortem  prtefaUe  Rohemte  et  Roberti 

JUji  et  harms  ipmus  Johannis  ManaemUe  et  hieredTipnus  Johan- 

nis  de  W4BfiA&  Kobergid  per  pra/afum  Johaunemprocreat'prafitt* 

MatilaaJUia  pradict*  Johannu  de  prafatd  Robergi^perpnefa- 

turn  Johannem  procreata  sorori  eS  heredipradicti  Hoberti  de$cen» 

deredAelperformam  donationispradics.    And  yet  in  troth  the 

hmd  did  not  descend  unto  her  from  Robert  (3),  but  because  she 

could  hare  no  other  writ  it  was  adjudged  to  be  good.    In  which 

(Post  sso.)       case  it  is  to  be  observed,  that  albeit  Robert  being  heire  took  an 

estate  taile  hj  purchase^  and  the  daughter  was  no  heire  of  his 
body  at  the  tune  of  the  gift,  yet  she  recovered  the  land  per  for* 
mam  doniy  by  Ae  name  of  heure  of  the  body  of  her  fiither,  which 
notwithstanding  her  brother  was,  and  he  was  capable  at  the  time 
5  H.  4.  3.  t.      of  the  gill ;  and  therefore  when  the  gift  was  made  she  tooke 

nothing  but  in  expectancy,  when  she  hecame  heire  performam 

doni,  fiut  where  a  man  by  deede  gave  lands  ioEmme  late  wife  of 

John  Master^  habendum  et  tenendum  pradicf  Emme  et  haredibus 

ft  Ro.  Abr.  67»   Johannis  Master  de  corpore  ejusdem  Emme  procrea£ ;  in  that 

^•)  case  the  sonne  and  heire  of  John  iVfdM/^  begotten  on  the  body 

of  Esame  took  no  estate  with  Emme  in  the  lands,  because  he 
was  named  after  the  habendum  (4). 

(9)  Nota,  in  Littleton's  case  the  son  takes  by  purchasCf  and  in  MandevHe^S 
ease  he  takes  by  purchase  jointly  txnth  the  mother.  But  if  the  gift  had  been  to 
'Roberge  and  to  the  heirs  of  her  body  by  the  husband  begotten^  or  to  the  heirs  of 
her  body  and  of  the  body  of  the  husband  begotten^  it  seems  tail  onlyin  the  xmfe. 
Qttsere,  and vid.  1 3  ff .  4.  i 02, 2y  Thiming^ ;  Litt.  sect.  35s,  and  1  Rep.  Shelfte's 
ease,  104.    Hal.  MSS.~[Note  153.] 

(3)  And  therefore  though  Maud  had  been  of  the  half  blood,  Ae  shaidd  have 
taken.  Hie  Hodgkinsons  case  cited  fbl.  14.  sect.  6.  M.  30,  31  Eliz,  B,  R. 
Morris  and  Maule  W.  Vid.  H.  31,  W.  n.  33.  Hal.  MSS.— See  ante  fol.  14.  «• 
n.  6.--rNote  153.] 

'  (4)  fFhere  one  named  after  the  habendum  shall  take, — H,  13  Jac.  Brookes 
and  Brookes.  In  customary  grant  by  copy,  one  not  named  in  the  premises,  being 
named  in  the  habendum,  may  take  a  present  estate,  Venit.  T.  S.  et  cepit  de 
ilomino,  habendum  to  him  and  his  wife  is  good.   Infrank-marriage  a  wife  shaU 

take, 


L.  1 .  C.  2.  Sect.  30.        Of  Fee  taile.         [26.  b.  27.  a. 

If  a  man  hath  issue  two  daughters,  and  dieth  seised  of  two  acres 
of  land  in  fee  simple,  and  the  one  coparcener  eiveth  her  part  to 
her  sister,  and  to  the  heires  of  the  body  of  her  rather,  in  this  casje 
the  donee  hath  an  estate  taile  in  the  moity  of  the  donor's  part,  for 
the  donee  is  not  the  entire  heire,  but  the  donor  is'heire  with  the 
donee,  and,  she.  cannot  give  to  the  heires  of  her  owne  body,»and 
the  donee  hath  the  other  moity  of  her  sister's  part  for  life.  If  |i  (Ante  94.  b. 
man  hath  issue  a  sonne  and  a  daughter,  ana  dieth,  and  land  95*  ••) 

is  given  to  the  daughter,  and  to  the  heires  females 
rgy  H  »■  of  the  body  of  the  father,  she  taketh  but  an  estate 
I         J  for  lite;  because  she  is  not  heire  female  to  take  by 

purchase,  as  before  hath  been  said. 

"  And  to  the  heires  of  the  body  of  hisjather"  These  words 
(the  heires  J  are  observable;  for  if  they  were  C his  heires  J  it  cleerly 
altereth  the  case.  And  therefore,  iflands  be  given  to  the  sonne 
and  to  his  heires  of  the  body  of  his  father,  tlie  sonne  cannot  take 
as  heire  of  the  body  of  his  father,  because  the  grant  is  to  him  and 
to  his  heires,  &c.  and  consequently  he  hath  a  fee  simple  (1 ).   But 

if 


taie,  though  named  ordi/  in  the  habendum.  Hie  sect,  17.  4  £.  3, 4.  5  £.  3. 17. 
Brief,  703. — So  it  seems  in  render  bi^Jine  to  B,  habendum  to  B,  and  C.  his  xxife. 
8  E,  3.  31.  24  E,  3.  58. — 9o  by  a  deed  hy  twzy  of  remainder,  a  stranger  to 
the  deed  J  though  not  named  in  the  premises,  shau  take.  Hie  JbL  183.  sect.  283. 
8  E.  3.  50.  But  otherwise  regularly  one  shall  not  take  a  present  interest  jointly 
with  another y  unless  he  be  party  to  the  deed  and  named  in  the  premises*  o  B.  2. 
Feoffinents,  hie  fol.  378.  sect.  721.  3  //•  6. 18.  27.  16  E.  2.  Ass.  371.  Trin, 
16  Jac.  rot.  1089.  Greenwood  and  Tyler.  Hob.si^^  But  if  by  deed  indented 
or  poll  A,  grants  the  manor  of  S.  habendum  to  B.  et  haeredibus,  it  is  good 
though  he  toas  not  named  in  the  premises.  Hal.  MSS. — See  the  case  of  Brookes 
and  Brookes  cited  by  lord  Hale  in  Cro.  Jam.  434,  and  2  Ro.  Abr.  66y  67,  and 
Vin.  Abr.  Grant y  K.  a.  in  which  two  last  books  there  are  many  other  cases 
relative  to  the  same  subject.  See  further  ante  7.  a.  where  lord  Coke  writes, 
that  if  A.  eives  land  to  hold  to  B.  and  his  heirs,  it  is  good,  though  he  is  not 
named  in  me  premises ;  to  which  lord  Hale  adds — But  ^ft  in  the  premises  to 
A.  habendum  to  A.  and  B.  is  void  as  to  B.  M.  25  Eliz.  Oto.  Vid.  ante  6.  a. 
Phtod.  Comment.  156.  Throgmorfon*s  case^  Hal.  MSS.  See  also  ante  where 
lord  Coke  describes  the  office  of  the  habendum,  on  which  lord  Hale  gives  the 
following  annotation—//  is  not  necessary  to  repeat  the  thing  grantedy  it  being 
sufficient  that  it  is  named  in  the  premises.  H.  44  Eliz.  B.  IL  HiU  and  Giles 
adjudged.  One  not  named  in  the  premises  shall  not  take  by  the  habendum,  unless. 
First,  m  case  of frank-marriagCy  hie  sect.  17.  Secondly,  in  case  of  grant  by 
copy.  T.  1 5  Jac.  B.  R.  Brooke's  case.  Cro.  Jam.  434.  Thirdly,  in  case  of  a 
remainder.  Lease  to  husband  and  xioifey  habendum  to  the  husband  for  10  years ; 
the  wife  takes  nothing.  T.  31  El.  Mo.  So  lease  of  the  site  of  a  rectory  and 
all  tithes  appertaining  to  it  habendum  the  site  cum'pertin' J^r  20  years,  the 
tithes  pass  only  at  wHl.  H.  28  El.  Mo.  222.  Carye's  case.  Grant  to  A. 
and  B.  habendum  to  A,  for  years,  remainder  to  B.  for  years,  is  good ;  but 
lease  of  two  acres  to  A.  and  B.  habendum  one  acre  to  A.  for  years,  the  other 
to  B.  for  years,  is  bad.  T.  4  Eliz.  Vid.  Hob.  172.  Hal.  MSS.— See  contra 
to  this  last  case,  Mo.  26,  by  Brown  arguendo.  For  other  instances  of  differ- 
ences between  the  premises  and  habenaum,  particularly  where  the  former  has 
been  jotni  and  the  latter  severed,  see  Mo.  43.  247.  880. — [Note  154.] 

(1)  Yet  gift  to  A.  and  his  heirs  of  the  body  of  B.  his  wj/e,  who  is  dead,  is 
tail.  12  //.  4.  1.  Rationem  diversitatis  quaere,  ^r  the  second  son  is  his  heir 
of  the  body  of  the  father.    Hal.  MSS.— [Note  155.] 

Vol.  I.  I 


87.  a.]  Of  Fee  taile.         L.  1.  C.2.  Sect.31. 

if  there  be  grandfather,  father  and  sonne,  and  the  father  dieth, 
and  lands  be  given  to  the  sonne,  and  to  the  heires  of  the  body  of 
(Ante  30.  b.        the  CTandfather,  this  is  a  good  estate  taile  in  the  sonne;  so  as 
Pusi.  320.  a.)      LitUeton  did  put  his  case  of  the  father  but  for  an  example  (s). 

"  And  there  be  many  other  elates  in  the  taile^  SfcJ'  This  needeth 
no  explanation. 


Sect  31. 

• 

DUT  if  a  man  give  lands  or  tenements  to  another  ^  to  have  and  to  hold 
•^  to  him  and  to  his  heires  males,  or  to  his  heires  females,  he,  to  whom 
such  a  gift  is  made,  hath  a  fee  simple,  because  it  is  not  limited  by  the  gift, 
of  what  bodie  the  issue  male  or  female  shall  be,  and  so  it  cannot  in  any 
wise  be  taken  by  the  equitie  of  the  said  statute,  and  therefore  he  hath  a 
fee  simple, 

"  TAND S  or  tenements*'    This  rule  extendeth  but  to  lands 
or  tenements,  and  not  to  the  inheritance  that  noblemen  and 
!(^"^^ J^'^'        gentlemen  have  in  their  armories  or  armes.   For  where  the  noble- 
^^'     '   '^        man  or  gentleman  hath  a  fee  simple  in  his  armories  or  armes,  yet 
is  the  same  descendible  to  the  heires  males  lineall  or  collaterall. 
For  albeit  a  female  be  heire  at  the  common  law,  yet  the  shield, 
armories  and  armes  descend  unto  them  that  are  able  to  beare 
them  (farre  exceeding  the  nature  of  Gavelkind,  but  with  several 
differences).  And  all  the  femalesof  that  family  in  respect  that  thev 
be  of  the  same  blood,  may  in  a  losenge  or  under  a  curtaine  mani- 
fest of  what  family  thev  be  by  expressing  the  armories  and  armes 
belonging  to  that  family,  and  the  husbands  of  them  may  impale 
i8  ^.  8.  tit.       them  or  quarter  them  with  their  owne,  as  the  case  shall  require. 
Oci'''q'^*b^^*  And  for  cUstinction  and  better  explanation  hereof:  If  the  king  b^ 
4$.  b.  Mo.  434.  ^^  letters  patents  giveth  lands  or  tenements  to  a  man,  and  to  his 
Cro.  Eiiz.  478.)    heires  males,  the  grant  is  void,  for  that  the  king  is  deceived  in 

his  grant,  in  as  much  as  there  can  be  no  such  inheritance  of  lands 

or  tenements  as  the  king  intended  to  grant.    But  if  the  king  for 

reward  of  service  granteth  armories  or  armes  to  a  man  and  to 

37  H.  8. 37.        his  heires  males  wiUiout  saying  (of  the  body),  this  is  good,  and, 

as  hath  been  said,  they  shall  c^scend  accordingly  (3). 

If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man  and 

to  his  heires  males,  this  by  construction  of  law  is  an  estate  taile, 

the  law  supplying  these  words  (of  his  bodie)  (4).  Vide  the  France's 

n]  8  Co.  I.  The  \t]  case,  wnere  it  appeareth  that  an  act  of  parliament  may  limit  an 

Prince's  case,      inheritance  of  lands  or  tenements,  otherwise  than  common  law 

33  E  ft  X         would  doe,  and  create  a  new  estate  of  inheritance,  and  many  au- 

34  ^  3*  63*       thorities  in  law  there  cited  worthy  of  note  and  observation.   Rot. 
9  H.  6.  35.    9  £.  4.  15.    1  Marie.  Dier»  94.    (7  Co.  41.) 

Parliam, 

(3)  Vid.  Dy.  «4.  Q47.  274.  157. 394,^r  the  form  of  the  mit.    Hal.  MSS. 

(3)  See  further  as  to  the  descent  of  Amu,  p.  140.  b.  See  also  on  the  sub- 
ject o£  Arms  in  general,  Dugd.  Ant.  Usage  in  bearing  of  Arms,  and  several 
pieces  in  Hearn.  Antiq.  Disc.  2d  ed.  vol.  i. 

(4)  Dy.  116.  Hal.  MSS — Sft  further  lord  Ossulstone  s  case,  3  Salk.  336, 
and  1 1  Mod.  1 89.  See  S.  C.  cited  2  P.  Wms.  2,  and  in  Vin.  Abr.  Devise,  U.  b. 
pi.  2.  in  marg. 


L.  1  C.2.  Sect.  31.      Of  Fee  taile.  [27.  a.  27.  b. 

Parliam,  anno  i  E,  4.  nu,  26.  (5)  f .  The  [ti]  duchie  o^ Lancaster  [u]  Per  literas 
is  entailed  to  king  Edward  the  fourth  and  his  heires  kings  ofEng-  patente»  autho- 
land.    And  King  Henri/  the  sixth  did  by  his  letters  patents  grant  ^^"^^  P"^"»' 
JohannifiUo  Johannts  Talbotf  qubdipse  et  lueredes  sui  domini  mane'  ™^°  '* 
rij  de  Kingston  Lisle  in  condlatu  Berk*  ex  nunc  domini  et  barones 
Je  Lisle  nobiUs  etproceres  reenihabeanturjteneantur,et  reputentury 
Sfc,    By  this  he  nad  a  fee  simple  qualified  in  the  dignity  (6). 

3  H.  5.  fol.  1.     A  grant  was  made  to  a  man,  and  to  his  heires 
tenants  of  the  manor  of  Dale  (7).  A  man  seised  of  lands  in  Gavel-  ^3  co.  ao,  ai .) 
kind  gives  or  devises  the  same  to  a  man  and  to  his  eldest  heires. 
He  cannot  hereby  alter  the  customary  inheritance,  but 

t27*  "1  ^  ^^  ^^  ^^^^  ^^  ^^  tS^  author,  ut  res  masts  valeeU,  the  jvuch.  a6  &  27 

1)^   J  law  reiecteth  f  males),  so  in  this  case  the  law  rejecteth  £iii.  in  ()om. 

this  adjective  (eldest).    And  so  it  is  if  lands  be  eiven  Banco.  l-eonard 

to  a  man,  and  to  the  eldest  heires  females  of  his  body,  yet  aU  the  I^^«*«<«  •  ^^' 
daughters  shall  inherit,  as  it  hath  been  resolved. 

^*And  so  it  cannot  in  any  xmse  be  taken  by  the  equiHe  of  the  said 
statute,  Sfc,"  For  it  is  a  certaine  rule  in  law,*that  in  every  estate 
in  taile  within  the  said  statute,  it  must  be  limited  either  by  ex- 
presse  words,  or  by  words  equipoUent,  of  what  body  the  neire 
inheritable  shall  issue.    And  it  was  [x]  adjudged  in  parliament,  [x]  18  Ass.  p.  5. 
that  where  lands  were  given  to  a  man,  tod  to  his  heires  males,  3l^  ^  3*.  ^\  ^' 
that  this  was  a  fee  simple,  and  that  as  well  the  heires  females  as  King'sc^M.)^ 
heires  males  should  innerit,  for  the  grant  of  a  subject  shall  be  9  h.  6. 83. 95. 
taken  most  strongly  against  himselfe.  8  Co.  fol.  1,  the 

Prince's  ca«e. 

''And  therefore  he  hath  a  fee  simple."  LiHleton'%  reason  being  ^«»t  tenures, 
shortlycollectedisthis.  Whosoever  hath  an  estate  of  inheritance,      *^' 
hath  either  a  fee  simple  or  a  fee  taile ;  but  where  lands  be  given 
.to  a  man  and  his  heires  males,  he  hath  no  estate  taile,  and 
therefore  he  hath  a  fee  simple. 

What  actions  tenant  in  taile  may  have  and  cannot  have,  tide 
Sect.  595.  What  ^eat  alterations  have  been  made  since  Ltttk- 
ton  wrote  concemmg  not  only  leases  to  be  made  by  tenant  in 
taile,  but  barres  also  of  the  estate  taile  itselfe  by  force  of  certaine 
acts  of  parliament  made  since  Littletm'B  time,  you  shcdl  read 
Sect.  56.  and  708  ( 1 ). 

t  Reference  (5)  appean  to  be  nmplaced,  and  it  seems,  thould  ceme  efier  the  uwrd 
obsenration,  at  tA«  end  (fthe  preceding  eentence. 

•    •»/  IIP  I  III  I    ■   i^— ^.^  ■  1—^——  -■        MP— W— .— — — — i.^.^ 

(5)  In  the  case  on  the  title  to  the  earldom  of  Oxford  decided  in  parliament 
1  Cha.  1,  thejudffes  held,  that  a  limitation  of  the  earldom  to  Aubrey  de  Vere 
and  his  heirs  males,  being  by  act  of  parliament,  was  sufficient  to  raise  a  fee 
simple  descendible  to  males  only.     See  W.  Jo.  100. — [Note  156.] 

(0)  L6rd  Hale  adds  the  following  instances  of  medal  limitations.  King 
Henry  the  third  dedit  manerium  de  Penreth  et  Sourby  Alexandre  regi  Scotiae 
et  haeredibus  suis  resibus  Scotie;  and  Alexander  having  davghtersy  of  which 
one  was  married  to  the  earl  of  Hunt,  died,  not  havins  anyneir  ktr^  qfScotlandy 
et  ei  de  caus4  King  E.  1 .  recovered  seisin^  and  the  coheirs  of  Alexander  were 
excluded.    Lib.  Pari.  E.  1.  134.  308.     The  hospital  of  Saint  Katharine  was 

founded  by  queen  Eleanor  y  wife  of  Hen.  3,  reserving  the  patronage  sibi  et  reginis 
Anglise  pro  tempore  exiatentibus,  eteO  titulo  r^^ma  Fliilippa  uxor  E.  3.  habet 
patronatum.     Claus.  7  E,  ^.oarte  3.  m.  2.  ^aC  MSS.— -[Note  157.] 

(7)  See  finther  as  to  aqualined  fee  ante  1 .  o.  and  the  books  cited  in  n.5,  there. 

(1)  By  what  acts  tenant  in  Itafl  may  prejudice  his  issue  or  those  in  remainder 
or  reversion  without  fine  or  recovery,  and  where  his  acts  ahall  not  affect  them, 
see  Yin.  Ab.  Estatey  F.  a.  to  I.  a.  and  Tayky  D.  £.  F. 
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Chap.  3.     Sect.  32. 
Tenant  in  Taile  after  Possibility  of  Issue  extinct. 

n^E  NJNT  in  fee  taile  after  possibility  of  issue  extinct  is^  where  tene» 
^  ments  are  given  to  a  man  and  to  his  wife  in  especiall  tatky  iff^  ^^ 
them  die  without  issue,  the  survivor  is  tenant  in  taile  after  possibility  of 
issue  extinct.  And  if  they  have  issue,  and  the  one  die,  albeit  that  during 
the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in  taile  after  po9- 
dbilitie  of  issue  extinct  \  yet  if  the  issue  die  without  issue,  so  as  there  Im 
not  any  issue  alive  which  may  inherit  by  force  of  the  taile,  then  the 
surviving  party  of  the  donees  is  tenant  in  taile  after  possibtUtie  of 
issue  extinct. 

(Df .  and  Stud.      TITTLETON  having  spoken  of  estates  of  inheritance,  tiz. 

b.  a.  c.  1 .)  -*-*  fee  simple  and  fee  taile,  now  he  treateth  of  tenants  of  freehold 

tantOm,  that  is,  for  terme  of  life,  and  therein  first  of  tenant  in  taile 
afier  possibility  of  issue  extinct ;  and  he  giveth  unto  him  the  first 

<4Co  63.  place,  because  this  tenant  hath  eight  qualities  and  priviledgea 

I  Ro.  Abr.  t96.)  ^^  ^^^^  j^  ^^  himselfe  hath,  and  which  lessee  for  life  hadi 
Ta]  Temps  £.1.  not  [a].  As  first,  he  is  dispuniriiable  for  waste  (s).  Seccmdly,  he 
-W«t  las.  ghall  not  be  compelled  to  attome.  Thisdly,  he  shall  not  have  ayde 
^  E  \?'am  •  o;l  of  him  in  the  reversion.  Fourthly,  upon  his  alienation,  no  writ  of 
4a  E.  3.  m!  entrie  incontimiU  afsHlyeih.  Fifthly,  after  his  death  no  writ  of 
43E.3.  1.  iatrusioB  doth  lie.  Sixtly,hemayjoinethemiseinawritofnght, 
46  E.  3.  afl.  jji  a  speciall  manner.  Seventhly,  m  a  pradpe  brought  by  him  he 
Si: IS:.?.  8hallnoti«miehim^fet«antforlife.  Ekhtly.in  (c„.EU..67«) 
a  H.  4.  17.        a  pnectpe  brought  against  him  he  shall  not  be  "^ 

7  H.  4.  10.        named  barley  tenant  for  life.    And  yet  he  hath  four 

I I  H.  4.  1 5.  other  qualities,  which  are  not  agreeable  to  an  g:^estate  ]  2o.  | 
*o  ¥L  6  1^  in.taib,  butto  a  bare  lessee  for  life.  [^]  (i)  First,  if  he  L  a  J 
46  H.  6.  Aid,  77.  niaketh  a  feofiment  in  fee,  this  is  a  forfeiture  of  his  es- 

3E.4.1 1.  i3E.a.  tate  (a).   Secondly,  ifan estate  in  fee,  or  in  fee  taile,  in  reversion, 

Entre  Conge,  56.    Fitz.  N.  B.  ao3.  Lewes  Bowles'  case,  1 1  Co.  fol.  a.  [6]  13  £.  a. 
Entre  Cong.  56.    45  R  3.  aa.    a8  £.  3. 96.    87  Ass.  p.  60.   F.  N.  B.  1 59.   3a  £.  3, 
-tit.  Ag.  55.    50 £.  3.  4.    9  £.  4. 17.    a  R.  a.  Besceit  147-    41  £.  3.  la.    ao  £.  3, 
Jlesceit.  38  £.  3. 33.    Lewes  Bowles'  cose,  ubi  supra. 


(s)  See  acc  2  Inst  302.  But  yet  he  cannot  have  action  of  waste  against 
another,  for  he  cannot  count  ad  exhceredationem ;  and  it  is  said,  that  tenant 
in  tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  taii  after  possibHitv  of 
issue  extinct  pending  the  writ.  See  Bro.  Abr.  Waste,  pi.  14*69,  60.  2  Ko. 
'  Abr.  82  ^.  pi.  5.  Mo.  1 8,  and  post.  53.  b.  Note  also  that  it  is  said,  that  though 
such  tenant  is  not  punishable  A)r  waste,  yet  if  he  cuts  down  trees,  they  are  not 
his  property.  4  Co.  63.  As  to  this  difference  between  being  dispunishable  for 
waste  m  telling  trees  and  having  the  property  in  them,  see  1  P.  Wms.  528. 
See  also  2  P.  Wms.  241,  where  it  is  said  by  the  court,  that  if  tenant  for  life 
cuts  -down  timber,  it  belongs  to  tffose  who  at  the  time  of  its  being  severed  were 
seised  of  the  first  estate  of  mheritance. — [Note  1 58.  ] 

a)43i45«.  24.    Hal.MSS. 

(2)  So  if  he  mispleadstJQ  £.  3. 16.    Hal.  MSS. 


L.  !•  C.3-  Sect.33.      Of  Tenant  in  taile,  &c.         [28.a. 

or  remainder,  descend  or  come  to  this  tenant,  his  estate  is  drown- 
ed, and  the  fee  or  fee  taile  executed.  Thirdly,  he  in  the  reyer^ion 
or  remainder  shall  be  received  upon  his  default,  as  well  as  upon 
bare  tenant  for  life  (3).    Fourthly,  an  exchange  between  a  bare 
tenant  for  life  and  him  is  good,  for  their  estates  in  respect  of  their 
quantity  are  equal ;  so  as  the  difference  standeth  in  the  quality, 
and  not  in  the  quantity  of  the  estate.     And  as  an  estate  taile  was 
originally  carved  out  of  a  fee  simple,  so  is  the  estate  of  this  tenant 
out  of  an  estate  in  especial!  taile.    And  he  is  called  tenant  in  taile 
after  possibilitie  of  issue  extinct,  because  by  no  possibility  he  can 
have  any  issue  inheritable  to  the  same  estate  taile.   But  if  a  man 
giveth  land  to  a  man  and  his  wife,  and  to  the  heires  of  their  two 
bodies,  and  they  live  till  each  of  them  be  an  hundred  yeeres  old,, 
and  have  no  issue,  yet  do  they  continue  tenant  in  taile,  for  that  the 
law  seeth  no  impossibilitie  of  having  children.  But  when  a  man 
and  his  wife  be  tenant  in  especiall  taile,  and  the  wife  dieth  without . 
itoue,  there  the  law  seeth  an  apparent  impossibility  that  any  issue 
that  the  husband  can  have  by  any  other  wife  should  inherit  this 
estate.    And  let  this  tenant  keep  his  estate,  for  he  hath  these  pri- 
viledges  in  respect  of  the  privity  of  his  estate,  and  of  the  inherit* 
ance  that  was  once  in  him.    [c]  For  in  the  case  of  Evens  (4),  fc]  >  1  Co.  for. 
Mich.  38  &  39  Elix,  it  was  adjudged,  that  where  tenant  in  taile  ^-  |^^^ 
after  [KMsibility  of  issue  extinct  granted  over  his  estate  to  anodier,  .  p^^  316O 
that  his  grantee  was  compelled  to  attome  in  a  quid  juris  clamat{*i)f  rj  H.  a,  tic. 
as  a  bare  tenant  for  life,  and  so  be  named  in  the  writ ;  for  by  Aid.  Sutham. 
the  assignement  the  privity  of  the  estate  being  altered,  tlie  ^9^3*  i- b- 
priviledge  was  gone ;   and  this  judgement  was  affirmed  in  a 
writ  of  error,  and  herewith  agreeth  97  H.  6.  tit.  Aid.  Statham,  >7  H.  6,  tit.  Aid. 
3g  JB.  3.  1.  b.  (6).  a9E.8.».b. 


Sect.  33.        ^ 

yd  LSO^  if  tenements  be  given  to  a  man  and  to  his  heires  which  he 
shall  beget  on  the  bodieofhis  wife,  in  this  case  the  wife  hath  nothing 
in  the  tenements,  and  the  husband  ts  seised  as  donee  in  especiall  taile. 
And  in  this  case,  if  the  wife  die  without  issue  of  her  body  begotten  by 
her  husband,  then  the  husband  is  tenant  in  taile  after  possibility  of 
issue  extinct. 

**TF  the  roi/e  die  toithout  issue."     So  as  the  estate  of  this  l«wc»  Bowles' 

tenancy  must  be  altered  by  the  act  of  God,  and  that  by  ^x}^  ^' 
dying  without  issue ;  for  if  a  feoffment  in  fee  be  made  to  the  use  ^^  Ro.  Rep.  178. 

a  Saund.  383. 387.    Cro.  Elis.  315.    1  Co.  76.    a  Co.  61 .) 

of 


(3)  s8  E.  3. 96.    Contra  as  to  receipt.    Hal.  MSS. 

(4)  M.  a6,  37  Eliz.  B.  R.Leon.  T.  39  Elix,  Clench-  88.  Evans  and  Apri" 
chard.  Hal.  MSS.  See  Aprice's  case,  s  Leon.  40.  ^Leon.  241,  whicli  seems 
to  be  the  ease  referred  to  by  lord  Coke  and  lord  Hale.  The  anonymous  case 
in  1  Leon.  290,  and  3  Leon.  121,  seems  also  to  be  the  same  case. 

V5)  28  E.  3.  96.     Grantee  has  the  privilege.    Hal.  MSS.    But  see  the 
reasons  for  the  judgment  cited  by  lord  Cfiake  in  Uie  books  cited  in  note  4. 
(6)  Quaere  ifpunishaUefor  tvaste.    Hal.  MSS.    See  2  Inst.  302. 
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28.a.]  Of  Tenant  in  taile,  &c.     L.  1.  C.3.  Sect.33. 

of  a  man  and  his  wife  for  teanne  of  their  liveSt  and  after  to  the 
use  of  their  next  issue  male  to  be  begotten  in  taile,  and  after  to 
the  use  of  the  husband  and  wife,  and  of  the  heires  of  their  two 
bodies  beeotten,  they  having  no  issue  male  at  that  time ;  in  this 
case  the  husband  and  wife  are  tenants  in  spedall  taile  exe- 
cuted (7)t  and  after  they  have  issue  a  sonne,  in  this  case  they  are 
become  tenants  for  life,  the  remainder  to  the  sonne  in  taile,  the 
remainder  to  them  in  speciall  taile  (8) ;  for  albeit  their  estate 
taile  is  turned  to  an  estate  for  life,  yet  th^  have  but  a  bare 
estate  for  life ;  but  if  the  issue  die,  and  the  husband  die  having 
no  other  issue,  and  then  the  sonne  die  without  issue,  the  wm 
shall  have  the  privlledges  belonging  to  a  tenant  in  taile  after 
possibility  of  issue  extinct,  as  it  appeareth  in  LenesBtnvks'  case 
ubi  suproy  where  it  is  said,  that  tne  estate  of  this  tenant  must 
be  created  by  the  act  of  God,  and  not  by  limitation  of  the  party, 
[a]  7  H.  4. 16.    ex  duposiHone  kgis,  and  not  exprovitione  hondnis  \d\.  If  land  oe 

8  E.  1.  A8S.415.  iriven  to  a  roan  and  to  his  wife,  and  to  the  heires  of  their  two 
13  Ass.  as.         "   -- 


(9  Co.  140, 141.    7  Co.  4a.  b.  Keane's  case,  and  4  Co.  99.) 

tliem, 

(7)  Cordairs  case,  Cro.  Eliz.  315,  is  to  the  contrary;  for  there  land  was 
devised  to  A,  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  the  heirs  ofA.'s  body,  and  according  to  Croke,  who  mentions  the 
case  as  reported  to  him  by  lord  Coke,  it  was  resolved,  that  A.*8  estate  tail  was 
not  executed  for  the  possibility  of  the  mean  estate's  interposing,  but  was  so 
disjoined  during  A,*b  life,  that  his  wife  could  not  be  endowed.  But  see  Cas. 
B.  R.  temp.  Hardw.  17,  where  lord  Hardwicke  says,  that  Cordall's  case  has 
been  several  times  denied  to  be  law. — [Note  159.] 

(8)  Sic  nota  remainder  supported^  toithout  particular  estate,  by  the  possibility 
that  issue  may  he  bom.  But  ifsuoh  tenant  levies  afine,  mm  this  remainder  is 
destroyed^  because  the  estates  are  confounded,  Hal.  MSS. — Here  it  is  proper  to 
add,  tnat  there  is  a  difference  between  subjoining  the  inheritance  to  the  par- 
ticular estate  by  the  stsme  conveyance  as  limits  the  intermediate  contingent 
remainder,  and  an  accession  of  one  to  the  other  by  a  distinct  and  subsequent 
act  or  conveyance ;  for  in  the  latter  case  the  contingent  remainder  is  destroyed, 
though  not  m  the  former.  See  ace.  Purefoy  and  Rogers,  s  Saund.  380.  It 
has  even  been  adjudged,  that  in  the  latter  case  the  descent  of  the  inheritance 
on  the  person  having  the  particular  estate  will  destroy  the  contingent  re- 
mainder, where  the  descent  has  been  subsequent  to  the  commencement  of  the 
particular  estate.  See  Kent  and  Harpool,  1  Ventr.  306.  T.  Jo.  76.  Hooker 
and  Hooker y  Cas.  in  B.  R.  temp.  Hardw.  13.  But  a  descent  of  the  fee  on  tenant 
for  life  will  not  hurt  the  contingent  remainder,  where  the  particular  estate 
and  the  descent  take  place  at  the  same  timet  <^^  ^^  derived  from  the  same 
person ;  as  where  land  is  devised  to  A,  for  life,  remainder  over  on  a  contin- 
gency, and  at  the  devisor's  death  the  reversion  descends  upon  A,  as  his  heir. 
See  ace.  Archer's  case,  1  Co.  96.  Plunkett  and  Holmes,  1  Lev.  111,  and 
Boothby  and  Vernon,  9  Mod.  147.  The  case  of  Wood  and  Ingersole,  Cro. 
Jam.  SOD,  seems  contra ;  but  see  the  observation  on  the  last  case  in  T.  Jo.  79, 
and  PoUexf.  481.  It  would  be  a  great  omission  not  to  apprize  the  student, 
that  the  subject  of  this  note  is  fully  gone  into  by  Mr.  Fearne  in  his  Essay  on 
Contingent  Remainders.  See  page  111  to  118  of  the  second  edition,  where 
the  author  most  learnedly  and  mgeniously  states  die  several  distinctions,  ex- 
plains the  reasons  on  which  they  depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject.— [Note  160.] 


L.  1.  C.3<  Sect.34.     Of  Tenant  in  taile,  &c.         [28.  b. 

them,  yet  for  that  the  estate  is  altered  by  their  owne 

C23.n  ^^  ^^  ^^^  by  ^^  ^^^  o^  ^^9  ^2*  by  ^^  ^^  death 
K  *  I  of  either  party  without  issue,  they  are  not  tenants  in 

taile  afler  possibility  of  issue  extinct  (i).  Lands  are 
given  to  the  husband  and  wife,  and  to  the  heires  of  the  body  of 
the  husband,  the  remainder  to  the  husband  and  wife,  and  to  the 
heires  of  their  two  bodies  begotten ;  the  husband  dies  without  (1R0.Abr.841.) 
issue;  the  wife  shall  not  be  tenant  in  taile  afler  possibility,  for 
the  remainder  in  speciall  taile  was  utterly  void,  for  that  it  could 
never  take  effect ;  for  so  long  as  the  husband  sJiould  have  issue, 
it  should  inherit  by  force  of  the  generall  taile,  and  if  the  hus- 
band die  without  issue,  then  the  speciall  iestate  taile  cannot  take 
effect,  in  as  much  as  the  issue,  which  should  inherit  the  especial!, 
must  be  begotten  by  tlie  husband,  and  so  the  generall,  which  is 
larger  and  greater,  hath  frustrated  tlie  especiall  which  is  lesser^ 
And  the  wife  in  that  case  shall  be  punished  for  waste. 


Sect.  34. 


j^ND  note,  that  none  can  be  tenant  in  taile  after  possibility  of  issue 
"^^  extinct  J  but  one  of  the  donees^  or  the  donee  in  especial  taile.  For  the 
donee  in  generall  taik  cannot  be  said  to  be  tenant  in  taile  after  possibility 
of  issue  extinct ;  because  alwaies  during  his  life,  he  may  by  possibiU^ 
have  issue  which  may  inherit  by  force  of  the  same  entaile.  And  so  tn 
the  same  manner  the  issue,  which  is  heir  to  the  donees  in  especiall  taile, 
cannot  be  tenant  in  taile  after  possibility  of  issue  extinct,  Jor  the  reason 
abovesaid. 

♦ilnrf 


(1)  Husband  and  wife  tenants  in  special  tail;  the  husband  wu  attainted  of 
ireasony  or  levies  fine  vaith  proclamatwns ;  the  husband  dies  having  issue  by  the 
tvife :  the  issue  cannot  inherit,  and  yet  to  nuiny  purposes  the  tci/e  surviving  is 
tenant  in  tail  after  possibility,  for  tf  she  makes  lease  for  21  years  according  to 
the  statute,  it  shall  bind  the  conusee,  or  if  it  is  for  three  lives,  it  shall  not  be  a 
forfeiture.  H.^2  Jac  Rot.  Crocker  and  Ketsey,  Hob.  Rep.  Meltons  case. 
Vtd.  g  Rep.  Beaumont's  ease.  It  seems,  she  cannot  suffer  recovery  after.  Quaere. 
Yid.  this  case  of  Beaumont  afterwards  debated,  .  //•  13  Cha.  B.  R.  in  Baker 
and  fViUis,  Cro.  Cha.  476.  The  case  of  Crocker  and  Kelsey  is  in  W.  Jo.  60. 
Hutt.  84.  Cro.  Jam.  688.  Bridgm.  27.  n  Ro.  Rep.  490.  498.  1  Ro.  Abr. 
^43*  pl*  3?  <uid  O.  Bendl.  139.  143.  Beaumont's  case  b  in  9  Co.  138.  b,  and 
Melton^s  case  is  in  Hob.  254.  Note,  that  in  the  case  of  Crocker  and  Kelsey, 
the  Question  was  on  the  operation  of  a  lease  for  21  years  not  warranted  by  the 
3a  H.  8,  the  ancient  rent  not  having  been  reserved ;  but  the  issue  in  tail  having 
levied  a  fine  during  the  wife's  life,  it  was  adjudged  that  the  lease  was  good; 
but  it  seems  to  have  been  agreed,  that  the  wife,  notwithstanding  the  husband's 
death,  was  tenant  in  tail  so  as  to  be  capable  of  making  leases  wiSiin  the  statute* 
Indeed  this  latter  point  had  been  adjudged  in  a  former  case,  which  is  in 
Godb.  lOQ.  See  too  4  Leon.  57.  As  to  me  former  point,  besides  the  books 
ahready  cited,  see  2  Sid.  .62.^Note  161.] 
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*  And  notCy  that  tenant  in  talk  after  possibility  of  issue  extinct  shall  not 
be  punished  ofwasteyfor  the  inheritance  that  once  was  in  hiniy  lo  Jff.  6.  it 
But  he  in  the  reversion  may  enter  if  he  alien  in  fee,  45  jE.  3.  22. 

TF  lands  be  given  to  a  man  with  a  woman  in  frankmarriage, 
albeit  the  woman  (which  was  the  cause  of  the  gift^  dieth 
without  issue,  vet  the  husband  shall  be  tenant  in  tayle  q^er 
possibility f  Sfc.  for  that  he  and  his  wife  were  donees  in  especiidl 
taile,  and  so  within  the  words  of  Littleton.  The  residue  of  this 
Section  is  evident. 

(Dr.  and  Stud.        *  This,  and  that  which  follows,  is  not  in  the  first  (s)  edition 
61.  11  Co.  80.)  (which  I  have).    And  therefore  (that  I  may  speake  it  once  for 

all),  it  was  wrong  to  the  authour  to  adde  any  thing  (especially 

in  one  context)  to  his  worke. 


Kf  Chap.  4        Curtesie  of  England.     Sect.  35.  ["29-1 

'T'ENANT  by  the  curtesie  of  England  is,  where  a  man  taketh  a  wife 
'^  seised  in  fee  simple  or  in  fee  taUe  generall,  or  seised  as  heir  in  taile 
especially  and  hath  issue  by  the  same  wife  male  or  female  bom  alive  (oyes 
ou  vife)  (i)y  albeit  the  issue  after  diet  nor  liveth,  yet  if  the  wife  dies,  the 
husband  shall  hold  the  land  during  his  life  by  t/te  law  of  England.  And 
he  is  called  tenant  by  the  curtesie.  of  England,  because  this  u  used  in  no 
other  realme  but  in  England  onely. 

And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesie,  vnlesse 
the  childe,  which  he  hath  by  his  wifcy  be  heard  crie ;  for  by  the  crie  it  is 
proved,  that  the  childe  was  bom  anve.     Therefore  Quitre  (2). 

"  niAKETH  a  wife  seised:'  And  first  of  what  seisin  a  man  shall 
[e]  F.N.B.  194.  be  tenant  by  the  curtesie.    [e]  There  is  in  law  a  twofold 

(Post.  1 53.)        seisin,  viz.  a  seisin  in  deed,  and  a  seisin  in  law,  whereof  more  shall 

be  said  Sect.  468  *,  and  681 .  And  here  Littleton  intendeth  a  seisin 
/]  1  Mar.  in  deed,  if  it  may  be  attained  unto.  [Jl  As  if  a  man  dieth  seised 
)jer,  65.  of  lands  in  fee  simple  or  fee  taile  general!,  and  these  lands  descend 

to  his  daughter,  and  she  taketh  a  husband  and  hath  issue,  and 

dyeth  before  any  entry,  the  husband  shall  not  be  tenant  by  the 
(Post.  40.)  curtesie,  and  vet  in  this  case  she  had  a  seisin  in  law ;  but  if 
r  1  F  66  ^^  ^^  ^^^  husband  had  during  her  life  entred,  he  should  have 
3  H.^7.  is^         ^^^^  tenant  by  the  curtesie  (3).    [g]  A  man  seised  of  an  ad* 

^6  Co.  68.  a.     1  Co.  97.  b.    8  Co.  34.    Ante  15.  b.) 

*  It  itumid  be  Sect.  448.  VOWSOn 


fi 


(2)  By  ihejirst  edition,  lord  Coke  means  that  printed  at  Rohan,  as  appears 
by  the  preface  to  this  his  Commentary  on  Littleton.  But  the  edition  o£Lettou 
and  Machliniaj  which  was  really  the  first,  is  also  without  the  addition  here 
mentioned.  It  appears  to  have  been  first  introduced  into  the  edition  by 
Redman. — See  further  as  to  the  subject  of  tenant  in  tail  after  possibility,  Vin. 
Abr.  Tayle,  I. 

(1)  Instead  of  oyes  ou  vife,  the  words  are  neez  vife  in  L.  and  M.  This  latter 
reading  is  conformable  to  lord  Coke's  translation. 

(2)  This  qucere  is  in  L.  and  M.  but  not  in  Roh. 

(3)  But  entry  is  not  always  necessary  to  give  seisin  in  deed;  for  if  the  land 
is  in  lease  forbear;,  curtesy  may  be  without  entry,  or  even  receipt  of  rent,  the 

possession 
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Tow8oii(4)  or  rent  in  fee  hath  issue  a  daughter,  who  is  marriedy 
and  hath  issue,  and  dyeth  seised,  the  wife,  before  the  rent  became 
due  or  the  church  became  voyd,  dieth,  she  had  but  a  seisin  in  law, 
and  yet  he  shall  be  tenant  by  Uie  curtesie,  because  he  could  by 
no  industry  attaine  to  any  other  seisin.  Et  impoientia  excusat  (8  Co.  96.) 
legem  (5).  But  a  man  shtul  not  be  tenant  by  the  curtesie  of  a 
bare  right,  title,  use  (6),  or  of  a  reversion  (7)  or  remainder 

expectant 

possession  of  the  lessee  for  years  being  deemed  the  possession  of  the  husband 
and  wife.  See  the  case  of  De  Grey  and  Richardson,  3  Atk.  469.  Lord 
Coke's  doctrine  about  seisin  for  a  possessiojrairis  is  the  same.  See  ante  15.  a. 
In  n.  4  there,  the  case  of  Newman  and  Newman  is  cited,  from  Wiis.  vol.  s. 
p.  516,  but  no  hint  being  given  of  the  point  adjudged,  it  may  be  proper  to 
add  here,  that  in  that  case  the  court  construed  the  possession  of  a  motner  to 
be  ^  possession  for  an  infant  her  son  as  his  guardian  oy  law,  she  being  next  of 
blood  to  whom  the  inheritance  could  not  descent^  and  held  it  a  suflBcient  seisin 
to  exclude  the  daughters  by  a  former  venter, — [Note  162.] 

(4)  fVhether  it  be  an  advaooson  in  gross  or  appendant.  A,  seised  of  a  manor, 
to  wkich  an  advofmson  is  appendant,  dies,  having  issue  a  daughter,  toho  takes 
husband  and  dies  before  entry  into  the  manor,  M  seems,  that  the  husband  shall 
not  be  tenant  by  the  curtesy  of  the  advomon,  nor  of  the  rents  inddeut  to  the 
manor,  because  he  had  not  seisin  qfthe  principal.    Hal.  MSS. — [Note  163.] 

(5)  According  to  Perkins,  the  husband  shall  have  curtesy  in  an  advowson, 
though  he  suffers  the  ordinary  to  present  by  lapse  on  an  avoidance  in  his  wife's 
life»time.  Perk.  Sect.  468.  But  such  a  case  is  not  within  lord  Coke's  reason 
for  allowing  curtesy  of  an  advowson  without  seisin  in  deed:  nor  do  I  find 
anv  authoritjT  to  suppoft  the  doctrine,  besides  Mr.  Perkins's  name.  That 
indeed,  on  account  of  the  learning  and  ingenuity  displayed  in  his  Profitable 
Book  on  the  laws  of  England,  ought  in  g^eral  to  have  considerable  weight ; 
though  one,  who  wrote  soon  after  Mr.  Ferkins,  describes  him  to  be  a  man 
that  miteth  of  diverse  titles  of  our  law  rather  mbtiUy  than  soundly.^  Fulb. 
ParaL  40.  a.  See  also  a  more  particular  character  m  Mr.  Perkins  in  Fulb. 
Vreoox.  a8.  a.— [Note  164.] 

(6)  Here  an  use  before  or  not  executed  by  the  97  H. 8.  must  be  meant;  for 
an  use  within  that  statute  is  a  \egaX  estate.  See  ace.  a  And.  75. 147,  and  by 
lord  Coke  himself  in  Cro.  Jam.  sol.  See  also  1  New  Abridgm.  660.  But 
though  in  strictness  of  law  there  cannot  be  curtesy  o£  trusts,  yet  since  lord 
Coke's  time  our  courts  of  equitjr  have  allowed  curtesy  both  of  trusts  and  of 
other  interests,  which,  though  in  Una  mere  rights  and  titles,  are  deemed  estates 
in  equity,  and  made  to  conform  to  many  of  the  rules  and  consequences  incident 
to  estates  in  lain.  See  1  Atk.  603,  the  case  of  Cashbom  and  Inglish,  in  which 
lord  ch.  Hardwicke  decreed  curtesy  of  an  equity  of  redemption.  See  S.  C. 
more  fully  reported  in  \^.  Abr.  Curtesy^  E.  pL  23.  However,  a  ioye  in  point 
of  benefit  may  have  a  trust  of  inheritance,  which  may  be  so  declared  as  to 
prevent  curtesy,  as  by  directing  the  profits  during  the  wife's  life  to  be  paid 
for  her  separate  use ;  for  in  such  a  case  the  intention  to  exclude  the  husband 
from  curtesy  is  manifest,  and  he  cannot  have  an  equitable  seisin.  3  Atk.  715. 
It  is  also  proper  to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet 
dotjoer  has  been  refused ;  a  partiality  not  easy  to  be  reconciled  with  reason, 
however  settled  by  the  current  of  auworities.  !But  as  to  this  see  post.  31 .  b.— « 
[Note  165.] 

(7)  Mr.  Perkins  makes  a  qumre,  whether,  if  a  woman  seised  in  fee  makes 
lease  for  Ufe,  reserving  rent  to  her  and  her  heirs,  the  husband  shall  not  have 
curtesy  in  the  rent  during  the  lease ;  but  he  seems  to  admit,  that  the  husband 
shall  not  have  curtesy  of  the  land  itself,  unless  the  lease  determines  before  the 
wife's  death.    Perk.  Sect.  467.    See  post.  39.  a.  where  in  a  like  case  lord 
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expectant  upon,  any  estate  of  freehold,  unlesse  the  particular 
estate  be  determined  or  ended  during  the  coverture. 
K\  Process.  At  the  coronation  of  king  R,  s,  saith  the  record,  [A]  Johannes 

•"act.  ad  Coro-  rex  Costilue  et  Legionis,  Dux  Lancastrian  coram  dicto  domino  rege 
natioiwm  R.  a.  ^  consilio  suo  comparens^  damavit  ut  comes  Leicestria  offidum  Se^ 
primo^^claas.  ^^^^^olcuE  AngluBy  et  ut  dux  Lancastriis  ad geretidum  prindpalem 
>n-  46-  gladium  domini  regis  vocat*  Curtana  die  coronationis  efttsdem  regis^ 

et  ut  comes  Lincoln  ad  scindendum  et  secandum  coram  ipso  domino 
rege  sedente  ad  mensam  dicto  die  coronationis ;  et  guiajact*  diligenti 
examination  e  coram  peritis  de  consilio  regis  deprcemissisj  satis  con^ 
stabat  eidem  consilio ^  quod  ad  ipsum  ducem  tanquam  tenentem  per 
legem  AngUce  post  mortem  Blanchia  quondam  uxoris  stue  pertinuit 
^icia  priBcUct  prout  superius  clamabat  exercerCy  consideratumjiiit 
per  ipsum  regem  et  consilium  suum  prcedidum  quod  idem  dux  offida 
praaictaper  se  et  sujfficientes  deputatos  suosjaceret^  et 
exerceret,  etjeoda  debita  in  t3^  Mc parte  obtineret.    Q^i  r29»T 
quidemduxqfficiumSeneschalciapradict^personaliterad'  1     k  *  I 
trnplevitf  Sfc.    And  every  man  tliat  claimed  to  hold  by 
grand  serianty  to  do  any  service  to  the  king  at  his  coronation,  ex- 
hibited his  petition  to  the  said  duke  as  steward  ofEnglandf  who 
upon  hearing  the  proofes  either  allowed  or  disallowed  the  same. 
Rot.  Patent.  In  letters  patents  made  by  king  H.  6,  to  Richard  earle  ofSaliS" 

ann.  9o  H.  6.      bun^  you  shall  finde  this  clause,  Quod  charissimus  consanguineus 

nosier  Richardus,  nunc  comes  Sarum^  qui  AlidamJUiam  et  haredem 
Thonue  nupercomitis  Sarum  adhuc  superstitem  duxit  in  uxorem,  et 
cum  eddemAlicidprolem  tempore  mortis pradictaThonue  habuit  et 
habet  superstitem  depnesentt^  eoque pnetext^  idem  Richardus  nunc 
comes  Sarum  nomen  statum  et  honorem  comitis  Sammy  S^e.  habet^  et 
pro  tempore  vita  sua  de  jure  pratextupramissor  urn  habere  debet  (^  i  )• 

The 


Coke  says,  that  the  wife  shall  not  have  dower.  But  if  a  rent  is  incident  to  a 
reversion  expectant  on  an  estate  tail,  the  husband  shall  have  Curtesy  of  the 
rent  till  the  tail  determines.    Post.  30.  a.— [Note  166.] 

(1).  So  nota  till  issue  the  husband  cannot  use  the  title  of  his  totfe's  dignitif\ 
but  qjflerwards  he  may.  So  adjudged  by  Hen.  8,  in  the  case  qf  Wimhy^  toho 
claimed  the  title  of  lord  Tcdhoys  in  right  of  his  mife.  Hal.  MSS. — This  anno- 
tation shews,  that  in  the  opinion  of  lord  Hale  a  title  of  honour  admits  of 
curtesy.  But  lord  Coke,  after  stating  ftoo  precedents,  one  of  curtesy  in  a  title 
of  honour,  and  another  of  curtesy  in  an  office  of  honour,  avoids  making  the 
least  inference,  and  professedly  leaves  the  reader  to  his  own  judgment ;  from 
which  reserve  it  may  be  conjectured  that  he  had  his  doubts.  In  fact,  the  point 
had  been  several  times  controverted  in  lord  Coke's  .time.  About  the 
year  1580  Richard  Bertie  claimed  the  barony  of  Willoughby  in  right  of  his 
lady  Catherine,  duchess  of  Suffolk,  he  having  had  issue  oy  her.  The  claim 
was  referred  by  queen  Elizabetli  to  lord  BurghW,  and  two  other  commission- 
ers, as  was  also  a  claim  of  the  same  dignity  b]^  Peregrine  Bertie,  the  son  and 
heir  of  the  duchess  of  Si^olk  by  Richard  Bertie.  At  one  time  the  precedents 
urged  for  the  husband  were  thought  to  make  an  impression  on  the  com- 
missioners ;  but  finally  Uiey  made  a  report  in  favour  of  the  son,  who  was 
accordingly  admitted  to  the  dignity  in  tne  life-time  of  his  father.  See  Coll. 
Proceed,  on  Claims  of  Baron.  1  to  33.  But  notwithstanding  this  case,  two 
other  claims  of  a  like  kmd  were  made  within  a  few  years  afler,  the  first  about 
1586  by  sir  Thomas  Fane,  in  right  of  his  wife  Mary,  the  daughter  and  heir 
of  Henry  lord  Bergavenny,  and  uie  second  about  1^4  by  Sampson  Lenn^, 
in  right  of  his  wife  Margaret  lady  Dacres.  Of  the  event  of  the/orwter  claiiSy 
I  do  not  find  any  account  \  but  as  to  the  latter  it  appears,  that  king  James 

referred 
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The  name  of  the  issute  which  the  said  Richard  euAofSalUlnay  had 

by  the  said  Alice  was  Richard,  who  married  with  Anne  the  sister  Rot.  Patent  de 

and  heire  of  Henry  Beauchampe  earl  of  Waroaicke,  who  was  earle  anno  27  H.  6.  m. 

of  Wannicke  to  him  and  to  his  heires,  and  duke  of  fVamoicke  to 

him  and  to  the  heites  males  of  his  body.    And  Richard  the  Sonne 

having  then  no  issue  by  his  wife,  king  H.  6,  in  27  yeare  of  his 

raigne  granted  to  him  that  he  should  be  earle  of  Wanmcke,  lic^t 

ipse  et  pradicta  Anna  exilum  inter  eos  adprasens  non  habeni. 

These  and  many  more  I  hare  read  concerning  this  matter,  and 

only  say  to  the  reader,  Ufere  tuojudidOf  nihil  enim  impediom 

[t]  If  an  estate  of  freehold  in  seigniories,  rents,  commons,  or  m  vid.  i  R  3.6. 
such  like  be  suspended,  a  man  shul  not  be  tenant  by  the  cur-  5  E.  3  26. 
tcsie;  but  if  tlie  suspension  be  but  for  veares,  he  shall  be  tenant  C^ost-  30) 
by  the  curtesie*     As  if  a  tenant  make  a  lease  for  life  of  die 
tenancie  to  tlie  seignioresse,  who  taketh  a  husband,  and  hath 
issue,  the  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie  (s), 
but  if  the  lease  had  been  made  but  for  yeares  he  shall  be  tenant 
by  the  curtesie. 

''  In  fee  simple  or  in  foe  taile  generally  or  seised  as  heir  in  taUe  W.  3.  cs.  1 . 

XdaUy  and  nath  issue  6y  the  same  xo^e  male  orfomale,**    3.  Of  J-J"-  "•  I^^*^ 
It  estate.    If  lands  be  given  to  a  woman  and  to  the  heires  p.;^;^^*' 
males  of  her  body,  she  taketh  a  husband,  and  hath  issue  a  q  co.  fol.  34. 
daughter,. and  dieth^  he  shall  not  be  tenant  by  the  curtesie; 
because  the  daughter  bv  no  possibilide  could  inherit  the  mother's, 
estate  in  the  land ;  and  therefore  where  Littleton  saitli,  issue  bv 
his  wife  male  or  female,  it  is  to  be  understood,  which  by  possi* 
bility  may  inherit  as  heir  to  her  mother  of  such  estate.    LitUeton 
himself  explaineth  this  by  expresse  words>  Cap.  Dower,  fo.  40. 
Sect  53.    And  therefore  if  a  woman  tenant  in  taile  genendl 
maketh  a  feoffment  in  fee,  and  taketh  badt  an  estate  in  ree,  and 
take  a  husband  and  hath  issue,  and  the  wife  dieth^  the  is9ue  may. 

in 

"■     ■    ■        I  ^^^»— I  I  —      ■  ■■       ■  «■■■■■>■■«■         » ■  I      ■  ■■  ■      ■  I  m 

referred  it  to  commissioners,  and  that  lady  Dacres  dying  before  any  decision, 
the  afiair  was  compromised  in  161s  by  the  king's  granting  precedency  to  the 
husband  as  eldest  son  of  lord  Dacres.  The  letters  patent  giving  this  prece- 
dency recite,  that  the  commissioners  had  found  baronies  on  the  Wse  righi  con* 
forredon  the  husband  in  sever  alfomUies,  attain  this  particular  barony  (nJ^acres 
three  several  precedents.  There  are  oUier  expressions  equally  remarkable  for 
a  studied  ambiguity,  such  as  leave  undecided  whether  the  pretension  to  the 
wife's  title  was  deemed  a  claim  o£  fovour  or  of  riM  from  the  crown,  and 
appear  calculated  to  avoid  an  adjudication  of  the  point ;  and  in  this  unsettled 
state  of  things,  it  is  not  surprising,  that  lord  Cokc  should  be  so  cautious  of 
advancing  any  positive  doctrine  on  the  subject.  I  cannot  learn  that  there 
have  been  any  claims  of  dignities  by  curtesy  since  lord  Coke's  Mme,  and  from 
the  want  of  modem  instances  of  such  claims,  and  from  some  late  creations, 
by  which  women  have  been  made  peeresses,  in  order  that  die  fiunilies  of  their 
husbands  might  have  titles,  and  yet  the  husbands  themselves  continue  com- 
moners, it  seems  as  if  the  prevailing  nodon.was  against  curtesy  in  ddes  of 
honour.  However,  I  have  not  yet  discovered,  whether  this  great  question  lias 
ever  formally  received  the  Judgment  of  the  house  of  lords<— For  the  particu- 
lars of  Wimby's  case  cited  by  lord  Hale,  see  CoU.  Claims  of  Bar.  11. 44. , 
and  73. — [Note  167.] 

(2)  Lord  Coke  means,  that  the  husband  shall  not  be  tenant  by  the  curtesy 
of  the  seigniory,  it  being  suspended  during  the .  usihole  time  o^  the  marriage . 
by  the  lease  of  the  tenancy  to  the  wife.    See  further  as  to  the  effect  of  su$' 
pension  on  curtesy  in  Perk.  sect.  459,  460, 461,  462.<7-[Note  168.] 
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in  9iformedon  recover  the  land  against  his  father,  because  he  is  to 
recover  bv  force  of  the  estate  taile  as  heir  to  his  mother,  and  is 
not  inheritable  to  his  father  (3). 

**  And  hath  issue*^    3.  The  time  of  having  the  issue.  4.  What 

kinde  of  issue.    If  a  man  seised  of  lands  in  fee  hath  issue  a 

dauffhter,  who  taketh  husband  and  hath  issu^  the  father  dieth, 

[a]  Old  Teoures  the  husband  enters,  he  [a]  shall  be  tenant  by  the  curtesie,  albeit 

SI  H.  3.  t^        the  issue  was  had  before  the  wife  was  seised.    And  so  it  is  albeit 

Dower,  198.       ^^  |^^^  y^^  ^^^  l^  ^^  life-time  of  her  father  before  any 

descent  of  the  land,  yet  shall  he  be  tenant  by  the  curtesie  (4).  if 
[6]  Vide  Paioe's  a  woman  [b]  seised  of  lands  in  fee  ttiketh  husband,  and  by  him  is 
case,  ubi  supra,    ^i^^^  ^|^  chMe,  and  in  her  traveU  dyeUi,  and  the  childe  is 

ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 

curtesie,  because  the  diilde  was  not  borne  during  die  marriage, 

nor  in  the  life  of  the  wife,  but  in  the  meane  time  her  limd 

descended,  and  in  pleading  he  must  allege  that  he  had  issue 

during  the  marriage. 

[c]  Bract  lib.  5.      If  Qie  wife  be  \c]  delivered  of  a  monster,  which  hath  not  the 

IhiL  »jS6         ti^^^  of  inankihoe,  this  is  no  issue  in  the  law ;  but  althouf^  the 

and  ca.  83.'        ^^^  ^'^  some  deformity  in  any  part  of  his  body,  yet  if  he  hath 

F1eta,lib.  1.        humane  shape  this  sufBceth.    /ft,  qui  contra  Jfbrmam  humani 

c5.  and  lib.  6.     generis  converse  more  procreantur,  (ut  si  mulier  monttrosian  xd 

Ta  tt^  .  prodigiosumjiierit  emxa)  inter  liberos  nan  computentur.    Partus 

7.  b.  8.^a.)  tamen  cui  natura  aliquantulum  ampliaverit  vet  diminuerit  nan 

iarnen  superabundanter^  utsisex  dmtos  vd  nisi  quatttor  habueritj 
bene  debet  inter  liberos  commemorart.  Si  intttiUa  natttra  reddidit 
membra^  ut  si  curvusjuerit  aut  gibbosus  wi  membra  tortuosa 
hdbuerit^  non  tamen  est  partus  monstrosus.  Item  puerorum  alii 
sunt  masculiy  aUiJcemimBf  aUi  hermaphrodiUB*  Hermaphrodita 
tam  musculo  qu^Jiemma  comparatur  secundum  praTaleseenHam 
sex&s  incdUscentis. 

If  the  issue  be  bom  deaf  or  dumbe,  or  both,  or  be  bom  an 
ideot,  yet  it  is  a  lawful  issue  to  make  the  husband  tenant  by  the 
curtesie  and  to  inherit  the  land. 

m  as  H.  8. 35.  «  Borne  aUve^  If  it  be  borne  alive  [d]  it  is  sufficient,  though 
'^y^'  ,P«dne'a  j^  y^  ^^^  heard  cry ;  for  peradventure  it  majr  be  bom  dumbe. 
caae,  o  i  supra.    ^^^  ^j^  j^  resolved  cleerly  in  Paine's  case  ubi  supra.    For  the 

pleading  (as  hath  boene  said)  is,  that  during  the  marriage  he  had 
issue  by  his  wife,  and  upon  that  point  the  triall  is  to  be  had,  and 
upon  the  evidence  (5)  it  must  be  proved,  that  the  issue  was  aUve, 

for 


(3)  The  husband  could  not  h|ive  curtesy  in  respect  of  the^,  because  that 
was  defeated  by  the  son's  recoverv  in  the  formedon ;  nor  m  respect  of  the 
tdilf  because  the  wife's  feoffinent  before  the  marriage  had  discontinued  the  tail, 
and  consequently  there  could  be  no  seisin  of  it  during  the  marriage.  This 
seems  to  be  the  rationale  of  die  case  put  bj  lord  Coke. — [Note  169.] 

(4)  Yet  in  some  cases  the  time  of  having  issue  is  of  consequence.  Seepost.  40. 

(5)  Vid.  P&sch*  9  £•  1 .  rot.  4.  Si  habuit  eiutum,  qui  auditus  fuit  clamare 
sea  vocem  edere  infra  quatuor  parietes ;  quia  puer  non  fuit  visus  nee  auditus 
clamare  ab  hominibus  mascuUsy  licet  per  foeminas  nominatus  fuit  Johannes. 
There/ore  husband  not  tenant  by  the  curtesy.  H..  5  £•  i.  rot.  1.  Wighorn. 
Hal.  MSS. — I  cannot  guess  what  lord  Haie*s  view  could  be  in  cidng  this 
record,  unless  it  was  to  shew,  that  anciently  in  the  case  of  curtesy  the  having 
male  issue  born  alive  could  be  proved  by  men  only  *,  which  must  be  confesseu 
to  have  been  a  most  unaccountable  peculiarity ^.-[Note  1 70O 
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for  moriuui  exUus  non  est  exitus^  bo  as  the  crying  is  but  a  proofe 
Uiat  the  childe  was  bom  alive,  and  so  is  motion,  stirring,  and  the 
like.    And  it^  is  said  by  an  ancient  author  \e]  that  it  was  [e]  Mirror,  cap. 
ordained  in  the  raigne  of  king  H.  l«     Qir«  Umi$  que  i*  Mct.  3. 

[30."1  *=^  iurvequiueni  Mrjenu  douni  Ufs  wsent  conceive 
^  J  tenuisseta  let  heritages  low  ferns  pur  lour  vies. 

By  the  custom  of  Gavelkind  Q/]  a  man  may  be  r /]gE  3. 38. 
tenant  by  the  curtesie  without  having  of  any  issue  (1).  i6£.3.  Aid^iag. 

Stat,  de  CoDsiietudimbtts  KancuB. 

**  Albeit  the  issuf  after  dieth  or  Uveth.**    And  therefore  [>]  if  [>]  31  H.  3. 
a  woman  tenant  in  taile  generall  taketh  a  husband,  and  hath  ^it.  Dower,  198. 
issue,  which  issue  dyeth,  and  the  wife  dieth  without  any  other  ^^^*^  ^»^» 
issue,  ^et  the  husband  shall  be  tenant  by  the  curtesie,  albeit  the  ^^  L|^'^e7.) 
estate  in  taile  be  determined,  because  he  was  intitled  to  be 
tenant  ptfr  lesem  An§fia  before  the  estate  in  taile  was  spent,  and 
for  that  the  land  remaineth.    But  if  a  woman  maketh  a  gifl  in 
taile,  and  reserve  a  rent  to  her  and  to  her  heires,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without 
issue,  the  wife  dieth,  the  husband  shall  not  be  tenant  by  the 
curtesie  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the  (Pott  3«.a.) 
act  ofGod  determined,  and  no  state  thereof  remaineth.  But  [A]  if  [q  Brooke,  tit. 
a  man  be  seised  in  fee  of  a  rent  and  maketh  a  sift  in  taile  per  le  Cnrtetie 
generall  to  a  woman,  she  taketh  husband  and  ha&  issue,  the  ^'  ^^^  ^  3-  >7* 
issue  dieth,  die  wife  dieth  without  issue,  he  shall  be  tenant  by 
the  curtesie  of  the  rent,  because  the  rent  remaineth  (2).    The 
diversity  appeareth. 

*' Ifthemfe  dies,  the  husband  shaB  hold  the  land,  Sfc."  Foure 
things  doe  faielong  to  an  estate  of  tenancy  by  the  curtesie,  viz. 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  But  it 
is  not  requisite  that  these  should  concurre  together  all  at  one 
time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands 
in  fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he 
■hall  enter  and  hold  by  the  curtesie.  So  if  he  hath  issue  which 
dieth  before  the*  descent,  as  is  aforesaid. 

And  albeit  the  state  be  not  consummate  untill  the  death  of  the 
wife,  vet  the  state  hath  such  a  beeinning  after  issue  had  in  the 
life  of  the  wife  as  is  respected  in  mw  for  divers  purposes. 

First)  after  issue  had,  ne  shall  doe  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowrie  shaU  be  maide  onely  upon 
the  husband  in  the  life  of  the  wife,  as  shall  be  said  hereafter  (6  Co.  57.  b. 
when  we  come  to  the  apt  phoe  (3).    Secondly,  if  after  issue  Pott  67.  a. 

'JOcKentu  here  inserted  for  Dtnofiii.    See  Mr.  Ritio's  Intr.  p.  118. 

the 


<i)  On  die  other  hand,  curtesy  by  the  custom  of  Gavelkind  is  subject  to 
several  disadvantages ;  for  it  is  only  of  a  nunsty  of  the  wife's  kuid,  and  it 
ceases  if  the  husband  marries  again.  See  Robinson  Gavelk.  b.  8.  c.  1,  where 
the  learned  author  sugsests,  tnat  some  have  doubted,  whether  there  is  any 
such  variance  between  the  common  law  and  die  custom,  and  therefore  under- 
takes to  prove  it  by  authorities  on  record.— ^Note  171.] 

(2)  So  if  it  toas  a  rent  de  novo  granted  tn  tailf  and  the  w/e  dies  wthont 
issue,  the  husband  shaUbe  tenant  by  the  eurte^.    Hal.  MBS.— [Note  1 73.] 

(3)  Hie  sect.  go.    si  £.  3.  35. .  HaL  MSS* 
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[i]  34  £.  2.  [f]  the  husband  makedi  a  feofimeiit  in  fee,  and  the  wife  dieth, 
^  E.'°  ""c*'  in  ^^  feo^e  shall  hold  it  during  the  life  of  the  husband,  and  the 
vita  q6  ^  '"  heire  of  the  wife  diall  not  during  his  life  recover  it  in  sur  cui  in 
lo  E.  3.  19.  t^^t  ^or  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the 
Dier,  3i.  time  of  the  feofiinent,  was  an  estate  of  tenancy  by  the.curtesie 

£112.  363.  initiate  (4)  and  not  consummate.  Aiid  it  is  adjudged  in  39  E.  3, 

ap  £.  3.  fo.  27.   ^i^^j.  ijj^  tenant  by  the  curtesie,  cannot  claime  by  a  devise,  and 

waive  the  state  of  his  tenancy  by  the  curtesie,  because,  saith 

the  booke,  the  freehold  commenced  in  him  before  the  devise  for 

terme  of  his  life. 

^^  And  he  is  called  tenant  hy  the  curtesie  ofEngland^  became  this 

is  used  in  no  other  realme  but  in  England  ondy** 

'<  By  the  curtesie."    In  Latine  per  legem  AngUa. 

'^  In  England  ondy."  It  is  also  used  within  the  realme  of 
Scotland,  and  there  it  is  called  CuriaUtas  Scotia.  And  so  it  is 
in  the  readme  of  Ireland  (5> 

*^  And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesie^ 

uttlesse  the  chiUcy  xohich  he  hath  by  his  tvife^  be  heard  crie ;  Jbr  by 

C8  Co.  34.)        ^^  ^^  *^  is  proved,  that  the  childe  tiMu  bom  aUve.**    Our  author 

having  delivered  bis  owne  opinion  before,  viz.  bom  alive^  now  he 
Tie]  Vet.  Mag.  sheweth  the  opinions  of  others :  for  so  is  said  in  the[  k]  statute 
foL  70"^  **  -^^  tenentibus  per  legem  AngUa :  and  of  that  opinion  is  GlanvtUy 
[q  Olanvill  [^1  lib.  7.  cap.  8.  Bracton^  lib.  5.  tract.  5.  cap.  30.  Britton^ 
lib.  7.  cap.  8.  cap.  50.  fol.  1 32.  Fleta^  lib.  6.  cap.  50.  &c.  But  the  reason  is 
Bract  lib.  5.  against  theit  opinion ;  for  by  the  cry  it  is  proved,  &c.  so  as  it 
Britton,^?5o.  ^  ^^  **^  evidence  to  proV6  the  lifcf  of  thfe  enfluit. 

fo.  139.    Fleta,  lib.  6.  cap.  ^. 

''  Some  have  said,**  By  these  and  the  like  speeches  our  author 
intendeth,  that  the  point  had  been  controvert^,  but  thereby,  ex- 
cept it  be  in  this  Section,  where  formerly  he  delivered  his  opinion, 
as  hatfa  been  said,  he  tacitely  insinuateth  his  owne  judgement, 
whidh  in  all  the  rest  holdeth  lor  good  law  and  warranted  by  good 
author!^  throughout  bis  three  bopkes ;  which  kinde  of  speech 
and  the  like  I  have  collected  together,  as  it  appeareth  by  the 

W  ^^^'  4«-  ^    Sections  in  fm]  the  marsent. 

119.  13a.  i3^» 

137»  >38-  Ml-  146-  »48.  156.  170.  179.  19a.  ao2.  227.  234.  2^.  336.  339.  357. 

400-  436.  436.  44^  443-  4«o.  4«*^  47«.  6*^i»  603.  506.  6a«.  6«3.  634.  684«  676. 

^1*  ^*  ^  ^'  ^t*  648*  644*  M.'  M*  ^76*  689.  721.  723.  726.  73<>,  731. 

733.  734>  • 

«  Therefore 


(4)  4  E.  2.  Cui  in  vita,  15.  34  E.  1.  ibid.  30.  10  £•  3.  11.  22  H.  6.  24. 
If  husband  entitled  to  be  tenant  by  the  curtesy  aliens  and  retakes  estate  to  him 
and  his  tojfe^  by  xMch  the  wife  is  remittedy  he  shall  not  be  tenant  by  the  curtesy. 
Contra  u  U'was  b^bre  issue  had.  9H.  7.  i.  Vid.  T.  7  Jac.  Ley.  n.  11. 
Sparry  s  case.    Hal*  MSS. — ^e  Ley's  B^p.  9.— [Note  173.] 

(5)  Pat.  11  H.  3.  m.  3*  Cilm  ooDiuetudp  et  lex  Anglise  sit,  qudd  si  aliquis 
desponsaverit  aliquam bser^ditatepahabentem, et ex  ed prolem habuerit,  cuju^ 
clamor  auditus  f utrit  infra  qiiatu^r  pariet^,  et  vir  supervixerit  uxorem,  habebit 
toti  vit&  suA  custodiam  hsereditatis  uxoris,  lic^t  ea  h»redem  habuerit  ex  primo 
wo,  quiplens  etaftis  est;  pneceptum  eat,  qudd  eadem  lex  observatur  in  Hi- 
bemid.  Hal.  MSS.---Th#.saQie  extract  from  the  patent  roll  of  11  H.  3,  is 
given  in  Hal.  Hist.  C.  L.  i8o«— [Note  174.] 
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**  There/ore  quare.**  This  quaere  is  not  in  the  originajl  edition 
of  LUtletotij  and  therefore  to  be  rejected  (6). 

And  some  have  said,  that  in  divers  cases  a  man  shall  by  having 
of  issue  be  tenant  by  the  curtesie  where  a  woman  shall  not  be  en- 
dowed. And  therefore  they  say,  if  lands  be  given  to  two  women 
and  to  the  heires  of  their  two  bodies  begotten,  and  one  of  (a  Ro.  Abr.  go. 
them  take  husband  and  have  issue  and  die,  the  inheritances  being  ^  ^*^^-  >  ^3* 
severall  the  husband  shall  be  tenant  by  the  curtesie,  as  it  is  ad-  ^£  ^»  5 
judged  7  E.  3,  and  in  other  bookes  [m]  this  judgment  is  cited  and  [m]  1 7  E.  3.  51 . 
allowed.  But  certaine  it  is,  that  if  land  be  given  to  two  men  and  to 
the  heires  of  their  two  bodies  begotten,  and  the  one  taketh  wife 
-and  dieth,  she  shall  not  be  endowed,  for  no  estate  in  the  land  is 
altered  by  that  marriage.  But  I  leave  the  reader  to  his 
FSO.n  ^^^^  opinion,  or  rather  te  suspend  it  until  he  come  i:9*to 
I    L^  J  the  proper  place  in  the  next  chapter.  If  lands  holden  of 
the  kin?  byknights  service  in  capite  descend  to  a  woman, 
and  after  office  found  she  intrude  and  taketh  husband  and  hath 
issue,  in  this  case  the  husband  shall  be  tenant  by  the  curtesie  (1); 
and  yet  if  the  heire  male  after  office  in  the  like  case  ii^trudeUi 
and  taketh  wife,  his  wife  shall  not  be  endowed,  for  so  it  is  pro- 
vided by  the  statute  of  Prcarogaiiva  Reps,  cap.  13,  that  in  that  Pnerog.  Regis, 
case  there  accrues  to  the  heire  no  fteeholdy  nor  dower  to  the  wife,  ca*  >  3- 
which  -by  interpretation  is  as  miich  as  t^  say,  that  the  heire  shall 
have  no  freehold  as  to  this  respect  to  give  any  dower  to  his  wife. 
If  a  man  marry  the  neife  of  the  king  b^  licence,  and  hath  issue  by  33  £•  3-  tit. 
her,  and  after  lands  descend  to  the  niefe  and  the  husband  enter,  (^'^' 
the  niefe  dieth,  he  shall  be  tenant  by  the  curtesie  of  this  land,  and   ]  Leou.^^.) 
the  king  upon  any  office  found  shall  not  evict  it  from  him,because 
by  the  marriage  me  nielb  was  infranchised  during  the  coverture. 
But  if  a  free  woman  noarry  the  villaine  of  the  king  by  licence,  and 
lands  descend  to  the  viUame,  the  villaine  dieth,  tne  wife  shall  not 
be  endowed,but  upon  an  office  found  the  king  shall  have  the  land, 
for  the  villaine  remained  still  a  villaine  to  the  king.  A  woman  [n]  M  PI.  Com. 
taketh  husband,  and  hath  issue,  lands  descend  to  the  wife,  die  ^<"^  ^^^' 
husband  enters,  and  after  the  wife  is  found.an  ideot  by  office,  the  ^^*  ^  ^* 
lands  shall  be  seised  by  the  king  (2),  for  the  title  of  me  tenancy  (9  Co.  199.) 
by  the  curtesie  and  of  the  king  begin  at  one  instant,  and  the  title 
ofthe  king  shall  be  preferred*  A  man  shall  be  tenant  by  the  cur- 
tesie  of  a  castle  [0]  which  serveth  for  the  publicke  dftfence  of  the  WMagnaCarta. 

Dower  81.  17  H* 3.  Dower.  Bract.  lib. s.  foL  4<L&  314.  (Post.  39.a.  Cro.  Cha.  300. 
1  Ro.  Abr.  675.) 

realme, 

(6)  It  appears  by  the  various  reading  already  given,  that  this  qtiare^  though 
not  in  the  Rohan  edition,  which  lord  Coke  thought  the  oldest,  is  in  that  by 
LdUm  and  MachUnioy  which  is  really  the  original  one.  [But  ue  Editor^s  pre- 
Jace  to  the  thirteenth  Edition  J] 

(1)  1  H.'j.  17.    Du.  95.    Hal.  MSS. 

(3)  Mr.  Serjeant  Hfawkins  makes  a  qiuere  of  this,  observing  that  the  fee 
and  freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot  shall  have  dower. 
Hawk.  Abr.  of  Co.  Litd.  42.  It  has  been  also  remarked,  that  there  is  not 
any  concourse  of  titles  between  the  king  and  the  husband ;  the  husband's  tide 
by  curtesy  not  being  consummate  till  the  death  of  the  wife,  when  the  king's 
tide  determines.  1^  Plowd.  964.  Engl.  ed.  in  a  note  hj  the  Editor.  How- 
ever, note  the  reasoning  in  Plowden.  See  also  8  Co.  170,  ^ere  it  is  adjiidged^ 
that  though  in  the  case  of  idiotcy  the  office  for  some  purpfeses  has  relatitfif  to 
the  dme  when  the  idiot's  estate  commenced,  vet  die  king  is  only  ^dded  to  the 
profits  from  the  Gndmg  ctB  the  office ;  which,  A^  It  may  have  some  influence 
on  the  point  of  curtesy,  is  proper  to  be  attended  to^— ^Note  175«]' 
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realme,  but  a  woman  shall  not  be  endowed  thereof,  as  shall  be 
said  more  at  large  hereafter  (3). 

A  man  shall  be  tenant  by  the  curtesie  of  a  common  tauns  notn" 
her^  but  a  woman  shall  not  be  endowed  thereof,  because  it  cannot 
[p]  4  H.  3.  be  divided.  A  man  shall  be  tenant  by  the  curtesie  [p]  of  a  house 
bower,  180.  that  is  Caput  BaronuB  or  Cotnitai&s  :  (4)  %  but  it  appeareth  by 
n*^*'  i[f '  ^'  ^  ^'  3*  ^^*'»  *^^»  ^^  *  woman  shall  not  be  endowed  of  it. 
^p^s  ^  ^^^  ^®  ^^  respecteth  honour  and  order.  A  man  is  entitled  to 
s  £L  a.  Dower,  be  tenant  by  the  curtesie,  and  maketh  a  feofiment  .in  fee  upon 
103.  3  £.  3.  condition,  and  entreth  for  the  condition  broken,  and  then  his 
Dower,  10s.  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie,  because  albeit 
Xo^iJi  ^*  ^^  ^^^  given  by  the  feoffinent  be  conditionaU,  yet  his  title  to 

$ob.  336.         ^  tenant  Dy  the  curtesie  was  inclusively  absolutely  extinct  by 
Pott.  976.)        the  feofiment,  for  the  condition  was  not  annexed  to  it  (5).    As 

if  die  lord  disseise  the  tenant,  and  maketh  a  feoffinent  in  fee  of 
the  land  upon  condition,  and  entreth  for  the  condition  broken, 
yet  the  seigniory  is  extinct,  for  that  was  inclusively  extinct  by 
the  feoffinent.   See  more  of  tenant  by  curtesie,  Section  52  (6). 


Chap. 5.  Of  Dower.  Sect.  36. 

TT'JE  NA  N  T  in  dower  is,  where  a  man  is  seised  ofcertaine  lands  or  tene- 
ments  in  fee  sinmle^fee  taile  generally  or  as  heire  in  speciall  taiUy  and 
taketh  a  wife,  and  ateth,  the  wife  after  the  decease  of  her  husband  shall  be 
endowed  of  the  third  part  of  such  lands  and  tenements  as  were  her  husband's 
at  any  time  during  me  coverture,  to  have  and  to  hold  to  the  same  wife  in 
severalty  by  metes  and  bounds  for  terme  of  her  life,  whether  she  hath  issue 
by  her  nusoand  or  no,  and  of  what  age  soever  the  wife  be,  so  as  she  be  past 
the  age  ofnineyeares  at  the  time  of  the  death  of  her  husband,  [for  she  must 
be  aSove  nine  yeares  old  at  the  time  of  the  decease  of  her  husband,']  (i)  t 
otherwise  she  snail  not  be  endowed, 

"  rpENANTin  darner r   (7)  Tenens  in  date.    Dos,  dower,  in 
[f]  lib.  llob.  the  common  law  M  is  taken  for  that  portion  of  lands  or 

oiP'  ^Mi  rh  A    tenements  which  the  wife  hath  for  terme  of  her  life  of  the  lands  or 
GiaiiTiU,  hb.  6.    (enem^ts  of  her  husband  afier.his  decease,  for  the  sustenance  of 

cap.  I.  ' 

Bract  lib.  a.  foL  gs.    Britt.  cap.  101.    FleU,  lib.  5.  cap.  99. 

I 

momd  to  oj^UiiieiiiuiiefiiUfHe^hniem  ending  va^ 

mu  ending  vUh  **  feoffment.''  7^  very  coie  if  lord  Hale  u  menJAomtd  by  lord  Coke 
pott,  a66.  a.  tmd  iherefbre  note  (5)  appean  to  be  nutrt  a  remnrk  vpon  noU  (4),  or  a  cmUi- 
nuationofit,  thtma  note  vpon  the  (Ummtntanf,  yet  Jo.  966  efaickbiw,  or  w  cenmected  with, 
the  Cttta  here  advanced  by  lord  Ceke. 

hersdfe,' 

(3X  See  post.  31.  b. 

(4)  If  disseisee  enters  on  disseisor's  heir,  and  makes  feoffment  on  con/iition, 
and  enters  for  condition  broken,  and  the  heir  enters,  the  right  is  revived.  Vid, 
19  H.  6. 43.    Hal.  MSS— [Note  176.]        (5)  Hic/crf.  366.    Hal.  MSS. 

(6)  See  ^o  Wright's  Ten.  193,  and  Yin.  Abr.  Curtesy,  and  the  same  title 
New  Abr. 

(1)  f  All  between  the  brackets  omitted  in  L.  and  M.  and  in  Roh. 

(7)  Nota,  in  tenancyin  dqmer  the  w/e  shall  be  said  to  be  in  by  the  husband. 
36  JEf.6.  Dower,  30.  BtU  tenant^  by  the  curtesy'u  in  the  Post.  5  E.  8.  Entry, 
^66.    Hal.  MSS.— [Note  177.1 


L.  1.  C.5.  lSect.S6.        Of  Dower-  [30.  b.  31.  a. 

herselfe,  and  the  nurtureand  education  of  her  children  (8).  Prop- 

ter  onus  nuUrimoniif  et  ad  siutentationem  uxoris  et  educationem  m- 

herorum  cumjuerint  procreati «  vir  pnemoriaiur:  et  hoc  propria 

dtciturdasmulierisswundum  consuetudmein  Angltcanam. 

[3 1  r]  And  dos  is  derived  ex  donatianef  et  est  t^^iuui  aanarium, 
^     I  because  either  the  law  itselfe  doth  (without  any  gift) 
or  the  husband  himself  giyeth  it  to  her,  as  shall  be 
said  hereafter.    And  at  this  da^r  dos  or  dower  is  not  taken  by 
the  professors  of  the  common  law,  either  for  the  land  which 
the  wife  brinseth  with  her  in  marriage  to  her  husband,  for  then 
it  is  either  caUed  in  frankmarriage  or  in  marriage,  as  hath  beene 
said,  nor  for  the  portion  of  money  or  other  goods  or  chattels 
which  she  bringeUi  with  her  in  marriage,  for  that  is  called  her 
marriage  portion.  And  yet  of  ancient  time  [r]  dos  mulieris,  the  [^1  Brittoo, 
dower  or  dowrie  of  the  woman  was  also  apphed  to  them.    But  cap.  loi. 
it  is  commonly  taken  for  her  third  part,  which  she  hath  of  her  Bracton,  lib.  a. 
husband*s  lands  or  tenements.  ^j  9^' 

In  Domesday,  Dosia  called  Maritagiunu  tt.T^lib.7  «.  1. 

To  the  consummation  of  this  dower  three  things  are  neces-  %  Co.  93. 
sary;  viz.  marriage,  seisin,  and  the  death  of  her  husband.  BinKbam'scase. 

Dos  [«],  the  very  name  doth  import  a  freedome,  for  the  law  4j^  3« 
doth  give  her  therewith  many  freedomes.  Secundum  consuetudinem  ifTny^^^  ^^' 
regni  midieres  vidua^  Sec.  debent  esse  quieUs  de  taUamsy  8^c.  And  1  ]  h.  3.  nu.  1 7. 
tenant  in  dower  shall  not  be  distreyned  for  the  debt  due  to  the  Regist.  149.143. 
king  by  the  husband  in  his  life  time  m  the  lands  which  she  held  in  ^'^'  B.  150. 
dower.  And  other  privileges  she  hath ;  of  all  which  Ockam  yeelds  ^^***"»  ^^^  4^- 
the  reason,  Doti  ejus  parcatur  quia  pramumpudoris  est  (2). 

**,  Where  a  man*'  If  the  husband  be  an  alien  [t"]  the  wife  shall  [t]  Bract,  fol. 

not  be  endowed.    So  if  the  husband  be  the  king's  villaine,  the  ^'    ^9  ^^  s* 

wife  shall  not  be  endowed  (as  hath  beene  said);  but  if  the  husband  R^^^'^u?^*' 

be  a  villaine  to  a  common  person,  the  wife  shall  be  endowed  if  sh^  ^^^^     1 3  £.  3. 

be  intitled  to  dower  before  the  entrie  of  the  lord.  And  so  if  a  free  Dower.  Stauiaiu. 

13  £.  1.  tit.  Dower.     (Post.  393.  b.) 

man 

(8)  The  following  note  is  by  the  editor  of  the  eleventh  edition  of  lord  Coke's 
Commentary. — (The  reason  why  the  law  gave  the  wife  dower  will  appear,  if  we 
consider  how  the  law  stood  anciently;  for  by  the  old  law,  if  this  provision  had 
not  been  made,  and  the  party  at  the  marriage  had  made  no  assignment  of 
dower,  the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiclerable;  and  before  trusts  were 
mvented,  which  is  but  lately,  the  husband  could  give  his  wife  nothing  during 
his  owu  life,  nor  could  he  provide  for  her  by  will,  because  lands  could  not  be 
devised,  unless  it  was  in  some  particular  places  by  the  custom,  till  the  statute 
ofHen,8.)-[Notei78.] 

(a)  Claus.  26  H.  3.  m.  15.  Mulier  ratione  tenurse  in  dotem  non  debet 
venire  coram  justiciariis  itinerantibus  ratione  communis  summonitionis.  But 
ifetshe  shall  be  attendant  to  the  hdrjor  a  third  part  of  the  services  ^  for  uthich  he 
is  attendant  over.  Tenant  infrank-marriage  in  the  fourth  degree  dies ;  his  issue 
endow  his  motherly  she  shcM  he  attendant  as  the  issue  isy  and  shall  not  hold 
acquitted.  So  if  A.  gives  to  B.  in  tail  rendering  during  his  life  5*.  and  after* 
boards  10  s.  the  wife  ofB.  endowed  shall  hold  of  the  heir  by  a  third  part  qfxos* 
But  tf  there  he  tenant  by  5  s.  and  mesne  hold  oxer  by  10  <.  and  tenant  dies 
wthmt  hnry  his  wft  shall  be  attenelant  to  the  mesne  only  for  the  third  part 
ff  5s.  Keilto.  124.  129.  Hie  fol.  46,  lease  by  tenant  in  tail,  avoided  by  the 
tssucy  yet  revived  against  tenant  in  dower.    Hal.  MSS.— [Note  179.] 

Vol.  I.  K 
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the  statute  of  Magna  Charta^  cap.  7,  whereby  it  is  provided,  nisi 
dofnus  ilia  sit  Castrum^  is  to  be  understood,  a  castle  maintained 
for  the  necessary  and  publike  .defence  of  the  realme.  And  this 
[6]  Pat.  1  £.  I.  agreeth  with  ancient  records,  [b]  (albeit  in  the  argument  of 
part  J.  in.  17.  the  said  case  they  were  not  vouched)  the  effect  whereof  be, 
£sch.4£.  I.  2^^^  debent  mulieribus  assignari  in  dotem  castra  quajkerunt 
'"'  *^-  vinmim  tuarum  et  guade^terra  esUtunt,  vd etum  homagia  et 

servitia  aliauorum  ae  euerra  exisUntia,    Wherein  it  is  to  be 

observed,  tnat  the  law  is  not  satisfied  with  the  names  of  things, 

or  nominatives,  but  with  things  reaU  and  substantial!.    But  of 

the  principal  mansion,  or  capitall  messuage,  the  wife  shall  be 

{r]  Bnurt.  1. 9.     indowed,  [c]  si  non  sit  Caput  ComitatiUf  sive  Baronia  (6),  for  the 

f.93.Brit.c.io3.  honour  of  the  realme,  or  (as  hath  beene  said)  a  castle  for  the 

Fiet.  lib.  5.         publique  defence  of  the  realme.    And  so  are  the  old  bookes  to 

17  ir  iuConu     *^  intended,  as  it  was  resolved  TV.  17  Eliz,  in  the  court  of 

Banco.  conmion  pleas,  which  I  heard  and  observed.    And  of  an  estate 

tailein  lands  determined,  a  woman  shall  be  indowed  in  the  like 
manner  and. forme  as  a  man  shall  be  tenant  by  the  curtesie, 
mutatis  mutandis. 

**  Injee  simpkjjee  iaile  generally  Sfc*'    If  a  man  be  tenant  in 

X4  41  £.  3. 30.    fee  taile  generall,  \d\  and  make  a  feoflment  in  fee,  and  taketh 

44  £•  3-  «6-         back  an  estate  to  him  and  to  Iiis  wife,  and  to  the  heires  of  their 

^  H.  8.  t^Q  bodies,  and  they  have  issue,  and  the  wife  dyeth,  the  husband 

jer,4i.  taketh  another  wife  and  dyeth,  the  wife  shall  not  be  endowed, 

for  during  the  coverture  he  was  seised  of  an  estate  taile  speciall, 

and  yet  the  issue  which  the  second  wife  may  have  by  possibilitie 

may  inherit  (7). 

The  same  law  it  is,  if  in  this  case  he  had  taken  backe  an  estate 

in  fee  simple,  and  after  had  taken  wife  and  had  issue  by  her ;  yet 

she  shall  not  be  indowed,  for  tliat  the  fee  simple  is  vanished  by 

the  remitter,  and  her  issue  hath  the  land  by  force  of  the  entaile. 

g>  H.  8.  But  in  that  case  the  tenant  cannot  plead  that  the  husband  was 

i>jer,  41.  never  seised  of  such  an  estate  whereof  the  demandant  might  be 

indowed,  but  he  must  plead  the  speciall  matter  (8). 

*^  And  taketh  a  wife"    If  a  man  so  seised  as  isaforesaid,  taketh 
an  alien  to  wife,  and  dj^eth,  she  shall  not  be  endowed  (9) ;  but  if 

the 


(6)  Vid.  a  u^ole  manor  reseisedy  because  it  wis  caput  baroniae,  though 
assigned  by  the  husband.  Claus.  ao  H.  3.  m.  20,  pro  uxore  Robert!  Fitzwalter. 
Hal.  MSS,— But  this  doctrine  must  be  understood  to  be  applicable  only  to 
baronies  by  tenure ^  of  which  it  is  said  there  is  not  any  now  remaining  except 
Arundel ;  and  therefore  creating  a  person  baron  by  a  title  taken  from  a  princi- 
pal mansion-house  in  his  possession  will  not  make  the  house  caput  baronuB^ 
and  so  exclude  the  wife  from  dower  out  of  it,  because  such  a  barony  is  merely 
tkulor,  and  a  titular  barony  cannot  have  caput  baronia.  Adj.  in  lady  Gerrard's 
case^  1  L.  Raym.  73,  and  other  books.    See  Mad.  Bar.  Angl.  10.— [Note  185.] 

(7)  Vid.  34  E.  3.  38.  59.     Tenant  in  tail  has  issue  A.  and  B.  and  leases  to 

A,  for  years  and  releases  to  him  and  his  heirs  tvith  %»arranty^  and  A.  takes  C. 

to  mfe  and  dies  having  issue  D.   tenant  in  tail  dies,  D.  dies^  and  C.  recovers 

dourer  against  B.    Ac^udged.    Hal.  MS8.— [Note  186.] 

'^{^^i  E.  3.  36.    3  H.  6.  SS'     Hal,  MSS— Ante  206.     Post-  40.  a. 
F.  N.  B.  149,  F. 

(9)  Nota,  anciently  a  toeman  alien  xvas  not  dowaNe;  but  by  special  act  of 
pasJiament  not  printed,  Rot  Pari.  8H.  5.  n.  15,  oZZ  wmen  aliens,  who  from 
thenteforth  (desores  ou  avant)  should  be  married  to  En^ishmen  by  licence  of 
.  the  king,  are  enabled  to  demand  their  dower  after  the  death  ofthdr  husbands,  to 

Vihom 
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the  king  take  an  alien  borne,  and  dyeth^  she  shall  be  indowed  by  (Doct.  Plac 

the  law  of  the  crowne.    And  Edmonds  the  brother  of  kine  ^^'  Poit33.a.) 

Edward  the  first,  married  the  aueen  of  Navarre^  and  dyed,  and 

it  was  resolved  [e]  by  all  the  jnages,  that  she  should  be  indowed  [e]  Rot.  Pari, 

of  the  third  part  iiil  the  lands  whereof  her  husband  was  seised  ^  £- 1*  ^t*  >  • 

infee(io)« 

If  a  Jew  bom  in  England  taketh  to  wife  a  Jeao  borne  also  in 
Englandf  the  husband  is  converted  to  the  Christian  faith,  pur- 
chaseth  lands,  and  infeoffeth  another,  and  dyeth,  the 


[39  .n  wife  i^  brought  a  writ  of  dower,  and  was  barred  of 
,  a.  J  ber  dower,  and  the  reason  yielded  in  the  record  [/]  is 
thb.   Quia  vera  contra  justUiam  est  qubd  ipsa  dotem 


petat  vd  habeat  de  tenemento  quod  suit  viti  sui^  ex  ^uo  in  con' 
versione  sud  nohtit  cum  eo  adharere  et  cum  eo  conrerti  (i  )• 

**  Of  the  third  part  of  such  lands  and  tenements  in  sereralijf  by 

metes  and  bounds. '    Albeit  of  many  inheritances  that  be  entire,  0  ^-  Abr. 

whereof  no  division  can  be  made  by  metes  and  bounds,  a  woman  ^^*) 

cannot  be  endowed  of  the  thing  itselfe,  yet  a  woman  [^]  shall  \js\  Bract  lib.  s. 

be  endowed  thereof  in  a  speciall  and  certaine  manner.    As  of  a  ^^*  ^-  ^* . 

mill  a  woman  shall  not  be  endowed  by  metes  and  bounds,  nor  in  ]j^  m^^ 

common  widi  the  heire,  but  either  she  may  be  endowed  of  the  f .  n.  B.  149. 

third  telle  dish,  or  de  integro  moiendinoper  quendibet  3.  mensem,  46  C  3. 

And  so  of  a  villeine,  [h]  either  the  third  dayes  work,  or  everie  ^^^^  fio* 

third  weeke  or  month*    A  woman  shall  be  endowed  of  the  third  fJ[i^^H^A' ^^ 

part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  Bnct  lib.*ft!  '* 

faire,  of  the  third  part  of  the  profits  of  die  office  of  the  marshalsea,  lb.  97.  Brit  047. 

of  the  [f]  third  part  of  the  profits  of  the  keepins  of  a  parke,  of  1 1  £.  a^  tit. 

the  third  part  or  the  profit  of  a  dove*house,  and  likewise  of  the  ^^oj****  ?5-     . 

third  part  of  a  piscary,  [k]  viz.  tertium  piscem  veljactum  retis  iV  3.  67. 

tertium ;  of  the  third  presentation  to  an  advowson  (a ) .    A  writ  f.  N.  B.  8.  K. 

of  dower  lieth  de  3.  parte  exiiuumprovenientium  de  custodid  gaoUe  pi]  4  £.  s. 

Abathia  We&tm.    And  herewith  agreeth  reverend  antiquitie.  Tr.  933. 

De  [/]  nuUof  quod  est  sud  naturd  indivisibUe  et  secationem  sine  ^6  £•  3-  5^* 

divisionem  non  patitur,  nullam  partem  habebit^  sed  satisfaciat  ei  ^^'  ^' 

ad  valentiam.    Of  the  third  part  of  profits  of  courts,  [m]  fines,  (CfoJiun?6ai.) 

heriots,  &c.   Also  a  woman  shall  be  endowed  of  tithes ;  and  thd  [k]  Bract  93. 

surest  indowment  of  tithes  is  of  the  third  sheafe ;  for  what  land  908.  Brit  947. 

shall  be  sowne  is  uncertaine  (3).  ^^^  ^^'  ^ 

But  in  some  cases  of  lands  and  tenements,  which  are  divisible,  q|^^  loi.  163 

*     19  E.  3.  Qiwr.  Imp.  154.     7  £.  3.  7.    [<]  Bract  97.  Brit.  146.  147.     [m]  Lib.  Intr. 
Jadgpie.  18.  fo.  930.    11  Co.  95.  96.  Harper's  caao. 

and 


tohom  thetf  should  in  time  to  come  be  married^  in  the  same  manner  as  Eaglish 
x»omen.  Bui  this  act  did  not  extend  to  those  married  before^  and  therefore  in 
Rot.  Pari.  9  H.  5.  n.  9,  there  is  a  special  act  of  parliament  to  enable  Beatrice 
countess  qf  Arundel  bom  in  Portugal  to  demand  her  dower*  Hal.  MSS. — See 
ace.  1  Ro.  Abr.  675.— [Note  187  J 

(10)  Yet  Edmund  the  queen  of  Navarre's  husband  was  only  a  subject, 
therefore  quare  tlie  reason  of  the  case. 

(1)  Nota  placitum  illud  fuit  coram  justiciariis  ad  custodiam  Judaeorum  as- 
signatis.  Hal.  MSS. — ^See  the  record  at  length  in  Tov.  Angl.  Judaic.  230. 
See  also  Mol.  de  Jur.  Marit.  8th  ed.  b.  3*  c.  6.  s.  1 1* 

(3)  See  post.  32.  b.  n.  s. 

(3)  But  the  assignment  is  goody  though  tithes  qf  the  third  yard^and  be 
assigned.    M.  9  Jac.  C.  B.  KelUebys  case.    Hal.  MSS.— [Note  188.] 
•        *  •  K3 
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§ 


and  which  the  heire  of  the  husband  riudl  inherit,  yet  the  wife 
n]  28  Ass.  3.  shall  not  be  endowed.  As  if  the  husband  [n]  maketh  a  lease  for 
I R.  a.  s.  life  of  certaine  lands,  reserving  a  rent  to  him  and  his  heires,  and 

^'fi'iv?^  fln   ^®  taketh  wife  and  dieth,  die  wife  shall  not  be  endowed,  neither 
I  j:^  IK  Alow.  ug.  ^^  ^^  reversion  (albeit  it  is  withm  this  word  tenements)  because 

there  was  no  seisin  in  deed  or  in  law  of  the  freehold  nor  of  the 

rent,  because  die  husband  had  but  a  particular  estate  therein, 

and  no  fee  simple  (4).    But  if  the  husband  maketh  a  lease  for 

yeares,  reservine  a  rent,  and  taketh  wife,  the  husband  dieth,  the 

Vid.  1  £.  6.        wife  shall  be  endowed  dfthe  third  nart  of  the  reversion  by  metes 

Dow.  U.  89.       and  bounds,  together  with  the  third  part  ^of  the  rent,  and  execu- 

XAnte  30.  a.)      ^j^^  shall  not  cease  during  the  yeares  (5).  And  herewith  agreeth 

the  common  experience  at  this  day.   But  if  the  husband  maketh 

a  gift  in  taile,  reserving  a  rent  to  him  and  his  heires,  and  ahet 

the  donor  taketh  wife  and  dieth,  the  wife  shall  be  endowed  of  this 

rent,  because  it  is  a  rent  in  fee,  and  by  po^ibilitie  may  continue 

for  ever. 

^Cro.  Cha.  300.        Of  a  common  certaine  a  woman  shall  be  endowed,  but  of  a 

vl  ^b**  fi"     common  sauns  nomber  en  grosie  she  shall  not  be  endowed,  as 

Ante  99.  b.)  '^   ^^^  beene  said  before.    And  so  of  a  rent  service,  rent  charge, 

and  rent  secke,  she  shall  be  endowed  (6) :  but  6f  an  annuitie  that 

chargeth  onely  the  person,  and  issueth  not  out  of  any  lands  or 

tenements,  she  shall  not  be  endowed.    But  if  the  freehold  of  the 

rents,  common,  &c.  were  suspended  before  the  coverture,  and  so 

.  continue  during  the  coverture,  she  shall  not  be  endowed  of  them. 

^^-  3^-  ^         i^  ||f);er  the  coverture  the  husband  doth  extinguish  them  by 

^  jngs  oD  s        release  or  otherwise,  yet  she  shall  be  endowed  ofthem ;  for  as  to 

6  Cu.  78.  8eig.    her  dower  they  in  the  eye  of  the  law  have  continuance. 

Aburganie's  If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marsh, 

case.  every  one  of  the  value  of  twelve  pence,  the  heire  by  his  industry 

17 1*  a  170.  a.     ^^  charjje  maketh  it  good  meadow,  every  acre  of  the  value  of 

Perk.  sect.  398.  ^^  shillings,  the  wife  shall  have  her  dower  according  to  the 

contra.)  improved  value,  and  not  according  to  the  value  as  it  was  in  her 

husband's  time :  for  her  title  is  to  the  quantitie  of  the  land,  viz. 

one  just  third  part  (7) . 

.  N.  B.  149.         And  the  like  law  it  is  if  the  heire  improve  the  value  of  the  land 

•)  by  building :  and  on  the  other  side,  if  the  value  be  impaired  in 

VoQ  h^  '  *         the  dme  of  the  heire,  she  shall  be  endowed  according  to  the 

o°c  .  39  .        value  at  the  time  of  the  assignment,  and  not  according  to  the 

value  as  it  was  in  the  dme  of  her  husband  (8). 


? 


(4)  35  £•  3*  4^-  ^^t  she  shall  be  endoxoedofrent  reserved  in  tail  so  long  as 
the  tail  continues.     10  £.  3.  27.  hic^.  30.    Hal.  MSS,    [Note  189.] 

(5)  P.  8  Jac.  C.  B.  n.  33.  Fulgeam's  case,  Nay,  n.  280.  Whitley  and  Bestj 
a  proviso  in  the  writ  of  seisin  qudd  tenens  non  expellatur.  But  see  27  H.  8« 
If  tenant  for  years  be  received  and  his  term  is  att&ooed^  cesset  execudo  durante 
termino.  Yet  the  laxo  vests  the  actual  possession  in  him  toho  recovers ;  and  nota 
here  she  shall  recover  damages  according  to  the  value  of  the  rent.  P.  2a  Jac. 
C.  B.    P.  16  £.  3.    Hal.  ^fSS.— [Note  190.] 

^  (6)  Yet  demand  of  land  and  common  pro  omnibus  averiis,  toithout  samTtg 
eidem  spectant',  is  good  after  verdict^  and  shall  not  be  intended  common  without 
number.  P.  9  Car.  B.  R.  Pretoet  and  Drake,  Crook,  n.  3.  Hal.  MSiS.  See 
Cro.  Cha.  300.    W.  Jo.  315.— [Note  191 .] 

(7)  But  slie  shall  not  have  emblements.    Dy.  316.— Hal.  MSS. [Note  192.] 

(8)  Vid.  1  H.  5.  n.  17  JS.  3.  Iffooffee  improves  by  buildings,  yet  doiwer 
shall  be  as  it  voas  in  the  seisin  of  the  husband.    17  //.  3.    Dower>  192.    31  E.  1. 

Vouch. 


ca.34- 
334. 


L.l.  C.5.  Sect.36.  Of  Dower.  [32.  a.  32.  b. 

**  Any  time  during  the  coverture.**    For  the  better  under- 
standing hereof  it  is  to  be  knowne,  that  (as  hath  beene  said)  to 
dower  three  things,  doe  beionff,  viz.  marriaee,  seisin,  and  the 
death  of  the  husband.  Concemmg  the  seisin  it  is  not  necessarie 
that  tlie  same  should  continue  during  the  coyerture,  for  albeit 
the  husband  alieneth  the  lands  or  tenements,  or  extinguisheth  the 
rents  or  commons,  &c.  jet  the  woman  shall  be  endowed.  But  it  Bract.  9a. 
is  necessary  that  die  marriage  doe  continue,  for  if  that  be  dis-  ^''!^-  ^P- 1^^* 
solved  the  dower  ceaseth,  uid  nuUum  matrintonium,  ihi  nulla  dos.  f  "^AbJ?^°** 
But  this  is  to  be  understood  when  the  husband  and  wife  are  i)octr.Pbic.i48. 
divorced  d  mnculo  matrimonii^  as  in  case  of  precontract,  con-  Pott.  33.  b. 
sanguinity,  affinity,  &c.  and  not  d  mensa  et  thoro  only,  as  for  4  Co.  99. 
adulterie  (9)»    And  yet  it  is  said,  that  if  the  assignment  of  dower  ^  ^^'  ^  ^'^ 
ad  ostium  ecdetite  be  specified,  viz,  that  notwithstanding  any 
divorce  shall  happen  yet  that  she  shall  hold  it  for  life,  that  this  is 
good. 

If  the  wife  elope  [0]  from  her  husband,  that  is,  if  the  wife  M  W.  a. 
leave  her  husband,  andgoeth  away  and  tarrieth  with  her  adul-  Lib.Intr. 

terer(io),  she  shall  lose  her  dower  until  her  husband  J'^l^'Br^i^ 

[32  ."1  willingly  jty*  without  coertion  ecclesiasticall  be  recon-  MiiTj>r,  ca.  5.  ' 
1^  J  ciled  unto  her,  and  permit  her  to  cohabit  with  him,  all  sect.  5.' 

which  is  comprehended  shortly  in  two  hexameters,  F-  N.  B.  150. 
Sponte  virum  mulier  '/usiefis,  ttaduUerd  facta.  Dote  sud  careat.  ^^^'  ^^'  ^' 

t  .  .  .         .»^  ?         A    J  r   T   •!•  i.  *u      'H'      1        '-.i!    iRo.  Abr.  680. 

ntst  sponst  sponte  retracta.    And  [p]  if  she  goeth  willingly  with  ,  g-^^ ,  ^g  \ 

or  to  the  avowtrer,  this  is  a  departure  and  a  tarrying,  albeit  she  [p]  3*£.  3. «. 

remaineth  not  continually  witn  the  avowtrer,  or  if  she  tarnr^th  6  £.  3. 39. 

with  him  against  her  will,  or  if  he  tume  her  away,  or  if  she  9  ^3*  ^9* 

cohabit  with  her  husband,  by  the  censures  of  the  church,  in  all  |^^^^' 

these  cases  she  loseth  her  dowrie.  But  see  notable  matter  hereof  43  e:  3. 19. 

in  the  exposition  upon  the  statute  of  JV.  2,  cap.  34.  Vid.  Fits.  N.  B. 

150.  H.  8  £.  2,  Dower,  153, 
"  In 

Vouch.  288.  For  the  heir  is  not  bound  to  warranty  except  according  to  the 
value  as  it  mas  at  the  time  of  the  feoff'menty  and  so  the  vnfe  mould  recover  more 
aeainsf  the  feoffee  than  he  mould  reccntr  in  value,  mhtch  is  not  reasonable. 
Hal.  MSS.  See  further  Hugh.  Comment,  on  Orig.  Writs,  196. — [Note  193.] 

(9)  18  £.  4.  29.  Vid.  ace*  Not/,  n.433,  and  n.  ^j.  Pomeland  Weeks  in  case 
XffdiooTce  causd  adulterii.  Yet  dower  lies.  Vid.  ace.  10  E.  3.  15,  in  case  of 
divorce  ex  voto  castitatis.  Yet  this  in  some  cases  dissolves  the  marriage  extunc. 
45  E.  3.Ha  I.  MSS.  See  Stowell's  case  ace.  Godb.  145.  But  according  to 
Rolle's  report  it  was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of 
dower,     i  Ro.  Abr.  681. — [Note  194.J 

(10)  Dv.  107.  Where  issue  is  joined  on  reconciliation  after  dopementf  ad- 
vantage  shall  not  be  had  except  of  one  elopement.  Vid.  Lib.  Pari.  30  £.  1.  John 
Comojfs  grant  of  his  mi/e.  Noveritis  me  tradidisse  et  deoiisisse  spontanea  med 
voluntate  domino  Wilhelmo  Paynell  militi  Margaretam  uxorem  meam ;  et  con- 
cede, qudd.Mdrgareta  cum  prsedicto  WiUielmo  remaneat  pra  voluntate  ipsius 
Willielmj.  Afterwards  Wiuiam  and  Mary  lived  together,  and  John  died. 
Ruled  1 ,  that  this  mas  a  void  grant ;  2,  that  ft  did  not  amount  to  a  licence^  or  at 
least  mas  a  void  licence ;  3.  thiU  after  elopement  there  shall  not  be  any  averment, 
qudd  non  fuit  adulterium,  though  William  and  Mary,  after  the  death  of  John, 
intermarried.  So  she  xuas  barred  of  dower*  Nota,  they  produced  a  sentence  of 
purgation  of  adultery  in  the  ecclesiastuxd  court ;  yet  not  altomed  against  suchpre^ 
sumption.  Hal.  MSS.  See  Comoy's  grant  of  his  wife  at  length  in  2  Inst.  435, 
and  in  raarg.  of  Dy.  ed.  1688,  fol.  106.  b.  See  S.  C.  cited  in  1  Ro.  Abr.  680. 
See  further  Vin.  Abr.  Dower,  P.  and  R.  Hugh.  Comment.  Orig.  Writs,  190. — 
[Note  195,] 


32.  b.] 


Of  Dower. 


L.l.  C.5.  Sect.36 


^ 


Tr.  10  H.  5. 
Rot  447. 


**  In  »everaity  by  metes  and  bounds,''    And  yet  m  some  cases 

where  the  husband  was  sole  seised,  the  wife  shall  not  be  endowed 

9]  M.  s  &  3       in  severalty  by  metes  and  bounds  (l).    As  for  example,  [a\  if  a 

'=****^'®"®7.b.  man  seised  of  lands  in  fee  took  a  wife,  and  infeoiied  eight  pcr- 

17  £^3.^4.^*       ^^  ^  ^^  of  dower  was  brought  against  these  eiffht  persons,  and 

two  confesse  the  action,  and  the  other  six  pleade  in  barre,  and 
descend  to  issue,  Uie  demandant  shall  have  judgment  to  recover 
the  third  part  of  two  parts  6f  the  land,  m  eight  parts  to  be 
divided,  and  after  the  issue  beins  found  for  the  demandant 
against  the  sixe,  the  demandant  shim  have  judgement  to  recover 
acainst  them  the  third  part  of  sixe  parts  of  the  same  lands,  in 
eight  parts  to  be  divided,  which  is  worthie  the  observation.  But 
ofthis  more  shall  be  afterwards  said  in  this  Chapter. 

But  regularly  LiHleion'%  words  are  to  be  intended,  where  the 
husband  was  sole  seised,  for  where  he  was  seised  in  commcm, 
there  she  cannot  be  endowed  by  metes  and  bounds,  as  it  ap- 
peareth  in  this  Chapter,  Sect.  44.  Notay  the  endowment  by 
metes  and  bounds,  according  to  the  common  right,  is  more  bene- 
ficiall  to  the  wife,  than  to  be  endowed  against  common  right,  for 
there  she  shall  hold  the  land  charged,  m  respect  of  a  charge 
made  after  her  title  of  dower  (a). 


sOE.  3- 

Dower,  133. 
ioE.3.31. 
17  £.  3. 
I>Dwer,  164. 
>9E-3-Quar. 
Imp.  154. 
13  £.4. 3. 
i8  H.  6.  37. 
per  Putoo, 


*^  Whether  she  hath  issue  by  her  husband  or  no.*  Herein  the 
tenant  in  dower,  as  in  many  oUier  cases,  is  preferred  before  the  te- 
nant by  the  curtesie ;  but  yet  this  great  disadvantage  the  wife 
hath,  that  she  cannot  enter  into  her  dower  by  the  common  law, 
but  is  driven  to  her  writ  of  dower  to  recover  the  same,  wherein 
sometimes  great  delayes  are  used,  and  tlierefore  the  well-advised 
friends  of  the  wife  will  provide  for  a  jointure  to  be  made  to  her,  as 
shall  be  said  hereafter.   For  by  the  statute  of  [r]  Magna  Ckartoy 


[r]  Magna 

Carta,  cap.  7. 

Flcte,  lib.  5. 

cap.  33.     Bracton,  lib.  3.  fo.  96.      Britton,  ca.  103.     (Poft.  34.  b.)      19  H.  6.  14. 

6^6,  T>ytT,  76.  F.  N.  B.  161.  Regist.  Orig.  1*75.  1  Marie.  Dower,  101.  (3  lost  17. 

F.N.B.  161.A.) 


cap. 


(1)  Nota,  if  the  sheriff  doth  not  return  per  metas  et  bundas,  it  is  iU^  unless 
certain  closes  are  assigned  by  name,  M.  44, 45  El.  C.  B.  Husband  makes  lease 
Jor  years  and  diesy  tM  heir  says  to  the  wfe^  I  endow  you  of  Uie  third  part  of  all 
the  lands  whereof  your  husband  was  seised.  Ruted^  1.  This  is  a  good  endooh' 
ment,  though  not  by  metes  and  bounds.  Otherwise  ujhere  the  sheriff' assigns  daaser. 
4.  This  assignment  shall  bind  the  lessee^  and  they  shall  hcid  in  common.  Tr.  1651. 
B.  R.  Coush  and  Lambert.  Hal.  M SS.  See  further  as  to  assignment  of 
dower,  post.  34.  b. — [Note  196.] 

(a)  Ivhere  the  wife  shall  hold  chargwi.    First,  19  £.  3.    Quare  Impedit,  154. 

Husband  seised  of  the  manors  of  A^B.  and  C.  to  which  several  advowsons  are 

appendant^  grants  the  next  avoidance  of  the  three  advowsons  and  dies.     The  heir 

assigns  the  manor  of  A.  to  the  wifcy  with  the  adtowson  of  A.  which  becomes  void. 

The  grantee  shaU  present^for  assignment  of  common  right  is  of  the  third  part  of 

-every  manors  and  the  third  presentment  of  every  church.    Otherwise  if  the  dower 

had  been  assigned  to  her  ad  ostium  ecclesiae.     Secondly,  if  the  husband  had 

granted  a  rent  chargCj  then  in  the  former  case  the  wife  snail  hold  it  discharged^ 

for  she  may  distrain  in  the  other  two  manorsy  and  for  the  same  reason  the  wtfe  of 

the  heir  sKall  not  have  dos  de  dote.   But  thirdly,  if  he  had  granUd  a  rent  out 

of  the  manor  of  A.  and  this  manor  had  been  assigned^  she  should  hold  charged. 

S  E.  a.  Avomrvy  ao6.     Husband  feoffee  grants  rent  charge  to  the  wtfcy   the 

husband  diesj  the  third  part  of  the  land  charged  is  assigned  tn  dower.     The  rent 

shall  be  apportiqnedj  and  shall  not  issue  wholly  out  of  the  residue.     Hal.  MSS. 

See  further  Vin.  Abr.  Dower,  D.  a. — [Note  197.] 


L.I.  C.5.  Sect.36.        Of  Dower.  [32.  b. 

cap.  7^  she  shall  tarrie  in  the  cbiefe  house  of  her  husband  but  by 
the  space  of  fortie  daves  after  the  death  of  her  husband,  within 
which  time  dower  shaii  be  assigned  unto  her,  unlesse  it  were  for- 
merly assigned,  &c.  but  of  litUe  effect  was  that  act,  for  that  no 
penaltie  was  thereby  provided  if  it  were  not  done :  which  tenne  of 
40  days  is  in  law  called  Q^areniina,    But  if  she  marry  within  the 
40  dayes,  she  loseth  her  quarentine  (3).     But  some  hare  said 
that  by  the  ancient  law  of  England  the  woman  should  continue  a 
whole  yeare  in  her  husband's  house,  within  which  time  if  dower 
were  not  assigned,  she  might  recover  it :  and  this  certainly  was 
the  law  of  England  before  the  Conquest  [<],  Mulieres  vidua  bis  [<]  Lomb.  Sect. 
senos  menses  vmuas  exiguntOy  atque  turn  demum  cut  velint  nubant,  sin   '  ?^*  7 1  >  "pd 
qtue  ante  annum  nupserit  dote  mulctatajortunis  omnibus  d  priore  J^i^J^S^* 
marito  relicHs  privatun    But  for  the  reliefe  of  the  widow  it  was  s^e  the  3d  part 
provided  by  the  statute  o£  Merton  made  Anno  20  H.3,  cap.  1,  ofthelnstitmu, 
(which  by  [t]  Bracton  is  called  Nova  constitutio)  that  the  wife  cap.  7. 
shall  recover  damages  in  her  writ  of  dower  from  the  time  of  the  f  *J  ^I^ji{*  ^^'Jt 
death  of  her  husband  (4).     But  herein  divers  thines  are  observ-  ^^^^  cap!*  <^' 
able.     First,  in  what  kind  of  writ  of  dower  she  shul  recover  her  Fieta,  Ub.5. 
damages.    In  a  writ  for  a  dower  ttd  ostium  ecdesia^  or  ex  assensu  cap.  33. 
patriSf  she  shall  recover  no  damages,  because  she  may  enter,  and 
the  words  of  the  statute  be,  et  dotes  suas  habere  non  possunt  sine 
pladto.   Also  I  have  read  in  an  ancient  and  learned  reading  upon  ^ 

this  statute,  that  it  extendeth  only  to  a  writ  of  dower,  Unde  nihil 
habetf  and  not  to  a  writ  of  right  of  dower,  for  in  no  writ  of  right 
damages  are  to  be  recovered.   2.  She  shall  recover  damages  only  (Cro.  Jam.  6ai. 
when  ner  hudband  dies  seised,  (that  is)  seised  of  the  freehold  and  ^  I^*^  6&) 

inheritance 


(3)  See  further  as  to  QuarenHne,  s  Inst.  17.  Barringt  Ant  Stat.  2d  ed. 
p.  9,  10.    Hugh,  on  Orig.  Writs,  193 ;  and  Yin.  Abr.  Dofner^  I.  a, 

(4)  Vid.  quoad  damages  in  dower.  First,  What  shall  be  said  to  be  a  dying 
seised.  Husband  makes  Jeqffment  to  the  use  of  himsdfjbr  life,  remainder  to 
his  son  in  tail,  and  dies  seised.'  the  toife shtdl  not  have  damages^  because  he  doth 
not  die  seised  of  the  inheritance^  tohtch  descends  to  the  son,  T,  6  Car.  And 
therefore  Jinding  that  the  husband  dies  seised  toithout  saving  rfinhat  estate  is  iU. 
M.  $  Car.  Brwdey  and  Littleton^  Secondly,  How  uie  inquiry  diall  be  of 
the  dyine  seised  and  damans.  If  judgment  be  by  confession  or  default,  a 
torit  shau  issue  to  deliver  seisin  and  inquire  of  damages ;  mU  if  it  be  by  verdict^ 
the  same  Jury  shall  inquire  of  the  dying  seised  and  damages ;  out  if  it  be  omitted, 
it  may  be  supplied  by  xvrit  of  inquiry.  Thirdly,  what  the  dmnage  shall  be. 
Nota,  b^re  the  statute  ofMerton  no  damages  in  darner,  and  by  that  statute  the 
vo^e  shall  have  damages,  yi^Ahe  value  of  the  third  part  de  tempore  mortis  usque 
judicium,  and  by  the  statute  of  Gloucester,  SE.l.  c.l,  costs  as  xoell  as  damages. 
Therefore  the  Judgment  quoad  the  land  may  be  affirmed  in  torit  qf  error  ana  the 

judgmentjbr  damages  be  reversed,  because  they  are  several  in  their  nature,  23  £1. 4. 
46,  and  error  lies  after  judgment  Jbr  seisin  and  before  judgment  Jor  damages. 
T,  24  Car.  B.  R.  Dudney  and  Glyde.  The  damages  in  dower  are  1,  the  value 
de  tempore  mortis  :  2,  damna  occasione  detentionis  dotis,  tiMch  are  usualh 
assessed  severally.  But  if  they  are  mixed  together  by  the  verdict,  yet  it  is'gooSL 
T.  5  Car.  C.  B.  Haweis  case.  Judgment  to  recover  seisin  by  dmuU,  ana  writ 
to  inquire  of  the  value ;  the  jury  assess  the  value  to  the  taking  qfAe  inquisition^ 
and  judgment  given  fir  them ;  and  iMrmed  good  in  writ  qf  error ;  so  that  the 
judgment  intended  by  the  statute  qfMerton  is  not  the  first  judgment  but  the 
second.  T.  1649.  Tnynne  and  Thynne.  Hal.  MSS.  See  in  Bam.  Not.  2d  ed. 
p.  234,  Penrice's  case;  according  to  which  damages  should  be  computed  only 
to  the  awarding  of  the  writ  of  inquisition.  But  Walker  and  NevU,  i  Leon.  50, 
and  the  case  cited  by  lord  Halci  are  con^.— [Note  198.] 
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[«]  Regitt  inheritance  [ft],  for  albeit  the  husband  bdbre  the  title  of  dower 
Judic.  4-  had  made  a  lease  for  yeares  reservinff  a  rent,  the  wife  shall  reco- 

d"S°^i  il^  ^^  *^®  third  part  of  the  reversion  wito  a  third  part  of  the  rent  and 
£1.  384. '  damages,  for  the  words  ofthe  statute  be,  ife^tt^tt^vtrtmo^'tfrtcfi^ 

Rast  pi.  fo.  seisUiis),  3.  Some  say  that  the  demandant  in  a  writ  of  dower, 
336,  &0.  that  delayeth  herselfe,  shall  not  recover  damages,  therefore  let 

16  £.  3.  tit.  ^^  demandant  take  heed  thereof.  4.  It  is  necessary  for  the  wife 
8  E^^bidf  1.    ^^^  ^^  decease  of  her  husband  as  soon  as  Ae  can  to  demand 

her  dower  before  good  testimony,  for  otherwise  she  may  by  her 
owne  default  lose  the  value  after  the  decease  of  her  husband  and 
her  damages  for  detaining  of  her  dower.  For  if  she  bring  a  writ 
of  dower  against  the  heire,  and  the  heire  cometh  into  the  court 
(Dr.  and  Stad.  upon  the  summons  the  first  day,  and  plead  that  he  hath  been 
Dial.  a.  c.  la-}    always  ready  and  yet  is  16  render  dower,  &c.  if  the  wife  hath  not 

requested  her  dower,  she  shall  lose  the  mean  values  and  her 
damages;  but  if  she  hath  requested  her  dower,. she  may  plead 
it,  and  issue  may  be  thereupon  taken, 
[w]  5  £.  3. 1.         But  it  is  holden  in  some  bookes  [tu]  that  a  request  in  pays  is 
41  £.  3.  not  sufficient,  and  that  it  is  the  folly  of  the  wife  that  she  brou&;fat 

Dower,  46,  and  not  her  writ  of  dower  sooner.  But  the  law  and  many  [x]  bookes 
notinthcbooke  ^  against  it,  and  the  words  of  the  dea  (that  he  hath  beene 
(Doc^^Plac.  always  ready,  &c.)  prove  the  same,  and  the  words  of  the  statute 
153.)  also  prove  this,  et  aotes  tuas  habere  non  possunt  sine  pladto, 

[s]  16  £.3.  Dower,  59.    aH.4.7.    9H.4.4.tit.l98ae,  133.    iiU.4.40.    13  £.4. 7. 
14  R  8.  35.  b. 

t^  And  the  reason  why  tout  temps  prist  ib  a  good  plea  r33.~1 
(Doctr.  Plac.  jn  a  writ  of  dower  brought  against  the  heire  to  barre  her  I  •  J 
15^-)  of  the  meane  values  and  damages  isy  because  the  heire 

l\oldetb  by  title,  and  doth  no  wrong  till  a  dema^nd  be  made  (1). 

But  in  a  writ  of  aiel,  cosinage,  &c.  where  €tie  land  and  damages 

are  to  be  recovered,  there  such  a  plea  is  not  good ;  for  there  the 

tenant  of  the  land  hath  no  title,  but  holdetli  the  land  by  wrong, 

and  the  feoffee  of  the  heire  cannot  at  the  first  day  plead  tatd  temps 

pristf  because  he  had  not  the  land  all  the  time,  since  the  death  of 

(S.  C.  Mo.  80.     the  ancestor.    5.  It  is  to  be  observed,  that  the  mean  values  and 

N.  Benl.  isB-      damages  are  to  be  recovered  against  the  tenant  in  a  writ  of  dower, 

fvlMkh. 8 & o  ^  ^^  appeareth  in  a  notable  record  [y]  between  Belfield  and 

Me.  Rot!  904.    Aotuje  (s).    The  tenant  as  to  parcell  pleaded  non*tenure,  and  for 

in  Comm.  Banc  the  residue  deteynment  of  charters,  upon  which  pleas  they  were 

(9  C0M5.  b.       at  issue,  and  both  issues  found  by  the  jury  against  the  tenant,  and 

*^/*7^*      found  further  that  the  husband  died  seised  such  a  day  and  y eare, 

'a^.  679.)         ^^  ^^  iSBMe  a  Sonne,  and  that  the  demandant  and  the  sonne  by 

6  yeares  together  after  the  decease  of  the  husband  tooke  the  pro- 
fits of  the  bnd,  and  after  the  sonne  such  a  day  and  yeare  died 

without 


(5)  Damages  in  swh  case  according  to  the  ro/ue,  not  of  the  land,  but  of  the 
rent.    P.  ad  Jac.  C.  B.    Hal.  MSS. 

(1)  If  the  tenant  comes  thejirst  day,  and  acknowledges  the  action,  and  aners 
that  he  tvas  at  all  times  ready  to  render  dower,  the  demandant  may  take  judgment 
immediately,  and  then  there  shall  only  be  recovery  of  seisin  et  nihil  de  misa  quia 
venit  primo  die.  Bui  if  the  demandant  toouU  have  damages,  she  may  aver  that 
she  requested  her  doimer,  and  the  tenant  did  not  endow  her,  and  then  tM  judgment 
for  damages  and  value  shall  wait  till  the  issue  is  tried.  N.  Entries,  Dower  in 
Judgment,  4.    Hal.  MSS. — [Note  199.] 

(3)  Mich.  8  and  9  Eliz.  fielford  and  Rows,  Moor  and  Bendl.  Hal.  MSS. 
See  Mo.  80,  and  N.  Bendl.  153. 
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wiAottt  iflBue,  tAer  whose  d^cetie  the  land  descended  to  the 

tenant  m  unde  and  heire  td  hini>  by  force  whereof  he  entred  and 

took  the  profits  unttU  the  purchasing  of  the  originall  writ,  and 

found  the  value  of  the  laoa  by  the  yeare,  and  assessed  damapes 

for  the  deternhiffofthedewer)  and  costs;  and  upon  this  verdict, 

aBter  often  debattnff,llie  demandant  had  judsnent  to  recover  her 

danimages  for  all  the  time  from  the  death  of  her  husband  withoat 

anyde»lcBtion(d).   In  which  case  nlaay  things  apparent  therein 

are  observable.  Let  the  tenant  therefore  take  heed  how  he  plead 

fiedse  pleas.  6.  That  this  statute  of  Mtrim  doth  extend  to  «opi- 

hold8[x]  where  the  custome  is,  that  women  be  dawable(4).  [s]  Tr.  37  Eliz. 

7*  That  if  the  wife  hath  dower  assigned  unto  heria  chancery  she  4  Co.  30.  b. 

shall  have  no  damages  [a  j,  for  the  wordiT  of  the  stotute  be,  et  vidua  f^"^^**^' 

perjplaciiumrecuperavennif^c.    So  it  is  if  the  heire  or  his  feoffee  pi.  33.    ^ 

assigne  dower,  and  the  wife  accepteth  it,  she  loseth  her  damages,  (f.  N.  B.  363.) 

Aman  seised  of  lands  in  fee  taketh  a  wife  and  granteth  a  rent  1411.8.98. 
charge,  and  after  maketh  a  feoffinent  in  fee,  and  taketh  backe  an 
estate  taile^and  dieth,the  wife  recoyiereth  dower  against  the  issue 
in  taile  by  reddition,  the  wife  maketh  a  surmise  tluit  her  husband 
died  seised,  and  prayeth  a  writ  to  enouire  of  the  damages,  and 
that  is  granted  to  her.  In  this  case  she  holds  the  land  charged 
with  the  rent  charge,  for  by  her  prayer  she  accepteth  hersdfe 
dowable  of  the  second  estate  (5),  for  of  the  first  estate,  whereof 
she  was  dowable,  her  husband  died  not  seised,  and  so  she  hath 
concluded  herselfe ;  wherefore  if  the  rent  charge  be  more  to  her 
detriment  than  the  damages  beneficiall  to  her,  it  is  good  for  her 
in  that  case  to  make  no  sudi  prayer  (6). 

**  Oftokat  age  so&oer  the  mfe  be,  so  as  she  be  past  the  age  of  nine 

years  Qj)  at  the  time  of  the  death  of  her  husband"    IVtfe.   Here  (1  Ro.  Abr. 

Littleton  speaketh  of  a  wife  generally,  and  generally  it  is  to  be  ^6-   l^>ctr. 

understood  as  wdlofa  wife  €^;?icfo,  as  c2<?^'ttm   Therefore  if  the  ^'^y 

wifebepasttheageof9yeares[6]atthetimeofthedeathofher  i)^^^  1^, 

Itin.  North.  8 £.  9.  Dower,  lis.  7 £. a. Dower,  147.  19 £.'9.  ib.  159.  91 E. 3. 98. 
i6£.3.Dow«r,67.  19  R. 9.  Dower,  64*  19H.4.8*  d6H.6.40.  7Hf6. 11,19. 
19  H.  4.  Doctr.  &  Stad.  Hts.  N.  B.  149.  B.  99  EUz.  Dower,  3^.  Bract  ioL  99. 
VleU,  lib.  6.  ca.  91.    Lib.  Intrat.  fo.  193.   (Poet.  37.  a.    Aate  31.    Cro.  Jam.  539.)    * 

huslMnd, 

(3).  Ratio  istius  casus  vfdetur,  becausethe  tri/e  ought  toacctmnttoiheheirjbr 
the  ivhole.  But  if  the  heir  be  in  toard  in  chivalriff  and  the  toardshw  is  granted  to 
the  wi/if  or  if  the  wife  has  estate Jbr  years  9  and  after  the  years  exptrtd  or  theJuU 
age  she  brings  donverp  it  seems  that  the  heir  shall  not  be  charged  pro  tempore, 
^cause  she  has  a  good  estate  to  her  owi  use.  The  reason  is^  because  the  statute 
of  GloucesteTfthat  every  one  shaU  render  for  his  time,  doth  not  extend  to  this 
case,    H.  8  Jac.  C.  B.  Casus  Ardiiepisc.  Ebor.    Hal.  MSS.— ^[Note  soc]  ' 

(4)  Vid.  Rot.  Pari.  3  H.  6.  n.  39,  special  act  of  parUisment  Jbr  giving  mesne 
values  to  the  vjife  against  the  kingy  in  casu  comitissse  Mardie.    Hal.  MS6. 

(5)  Sic  nota,  the  vAfe  has  dectum  to  be  endamed of  the  last  seisin-;  and  there- 
Jbre  if  husband  andvnfb  Uwffine  and  take  back  estate  to  ^e  husband  in  Jee,  the 

voife  shall  have  dower  of  tne  second  seisin ;  but  othervnse  it  isin  the  case  of. 
a  husband  entitled  to  oe  tenant  by  the  curtesy^  ut  videtur.  Hie  fol.  30-.  a 
Hal.  MSS.-rNote  1101.] 

(6)  See  further  as  to  damages  in  dower,  Hugh,  oh  Orig.  Wr.  1 80.  Treat  on 
Dow.  in  Gilb.  Law  of  Uses,  375.  3L.Rff7m.  1364.  New  Abr^  Dower  I.  Vm. 
Abr.  Dower,  O.  a.  P.  a.  Say.  Law  of  Dam.  16  and  17  Ch.  a.  c.  6.  sect.  3  and  4. 
Cas.  B.  R.  temp.  Hardw.  19.  50.  23. 

(7)  Vid.  Rast.  Entn  S28,  novem  annorum  et  dimid*  She  CNigM.  io  shem 
hcfU)  much  more  she  is  than  9  yeari.    Hal.  MSS. 


33. ».] 


Of  Dower-         L.  1.  C.  5.  Sect.  36. 


hqsband^  she  shall  be  endowe«l,  of  what  age  soever  her  husband 
be,  albeit  he  were  but  4  yeares  old.  Q^ia  junior  non  potett  dotem 
jjromereriy  neaue  xnrum  susHnere;  nee  obsuilnt  muUeripetenti  minor 
iFtas  xdri.  Wherein  it  is  to  be  observed^  that  albeit  Consensu*  non 
concubitusjacit  ntatrimonium,  and  that  a  woman  cannot  consent 
before  ifi,  nor  a  man  before  14,  yet  this  inchoate  and  imperfect 
marriage  (from  the  which  either  of  the  parties  at  the  ace  of  con- 
sent may  disagree)  after  the  death  of  the  husband  shall  give  dower 
to  the  wife,  and  therefore  it  is  accounted  in  law  after  tbe  death  d[ 
the  husband  legiHmum  matrhnoniumf  a  lawful!  marriage,  quoad 
dotem.  If  a  man  taketh  awifeof  the  age  of  yyeares,  and  after 
alien  his  land,  and  after  the  alienation  the  wife  attaineth  to  the 
age  of  9  yeares,  and(  after  the  husband  dieth,  the  wife  shall  be 
endowed :  for  albeit  she  was  not  absolutely  dowable  at  the  time 
of  her  marriage,  yet  she  was  conditionally  dowable,  viz.  if  she 
attained  to  the  age  of  9  years  before  the  death  of  Uie  husband, 
for  so  Littleton  here  saiUi,  so  that  she  passe  the  age  of  9  yeares 
at  the  death  of  her  husband,  for  by  his  death  tlie  possibility  of 
dower  is  consummate. 

And  so  it  is  if  the  husband  alien  his  land,  and  then  the  wife  is 
attainted  of  felony,  now  is  she  disabled,  but  if  she  be  pardoned 
before  the  death  of  the  husband,  she  shall  be  endowea.  If  the 
son  indow  his  wife  at  the  age  of  7  yeares  ex  auensu  vatrisy  if 
she  before  the  death  of  her.  husband  attain  to  the  age  or9  yeares 
the  ,dower  is  good.  But  otherwise  it  is  of  an  origmall  absolute 
disability ;  as  if  a  man  take  an  alien  to  wife,  and  after  the  hus« 
band  alien  the  land,  and  after  she  is  made  denizen,  the  husband 
dieth,  she  shall  not  be  indowed  (8),  because  her  capacity  and 
possibility  to  be  indowed  came  by  the  denization.  Otherwise 
It  is  if  she  Were  naturalized  by  act  of  parliament,  whereof  see 
more  in  the  Chapter  of  Villenage  (9). 

And  the  bishop  upon  an  issue  joyned  in  a  writ  of  dower.  Quod 
(See  I  Salk.  nunquamjuerunt  copulati  legitimo  matrimonioy  ought  to  certifie 
lao.  S.  that  they  were  coupled  in  lawful  marriage,  albeit  the  man  were 

3 1^0. 4t  o.)       under  fouirteene,  or  the  wife  above  nine,  and  under  twelve  (1  o).  So 

it 


(8)  Philips  in  his  reading  holdSy  that  if  the  xm/e  be  attainted^  and  then  the 
husband  purchases  land  ana  aliens  it  again^  and  then  the  mfe  is  pardon^  she 
shall  have  dower  of  the  land  which  was  purchased  and  aliened  during  the  time 
she  was  not  dawane.  And  he  dted  Mansfidd^s  case  adjudged  28  EUmbeth*  In 
that  case  a  jointure  was  conveyed  to  the  wife  before  the  coverture^  and  during 
. the  coverture  the  husbandtmrchased  other  lands  and aUened them  again  and  died^ 
the  land  which  the  wife  nod  in  jointure  was  evicted^  and  the  wife  had  dower  of 
the  land  which  was  purchased  and  aliened  by  her  husband  at  the  time  t/Jien  she 
was  barred  of  her  action  of  dower*  So  \f  wife  ehoeSy  and  husband  purchases 
lands  and  aUens  them^  and  then  the  wife  is  recoficiledt  she  shall  have  dower  of 
those  lands.  MS.  Comment,  on  Litt.  penes  editorem,  supposed  to  have  been 
written  before  the  publication  of  Lord  Coke's  Commentary.— See  the  list  of 
readers  of  theMidcue  Temple  in  Dugd.  Orig.  Jurid.  by  which  it  appears  that 
Mr.  Philips  was  autumn  reader  in  38  £liz. — See  further  Plowd.  Quser.  181, 
and  304. — [Note  ao3.] 

(9)  Vid.  supra  fol.  31.  b.    Hal.  MSS.    See  Note  9,  in  31.  b. 

(10)  Vid.  M.  9  and  10  £.  1,  coram  rege  Rot.  34.  Ebor.  A.  contracts  per 
verba  de  pnesenti  voUh  B.  and  has  issue  by  her^  and  afterwards  marries  C.  in 
facie  ecdesise.  B,  recovers  A,  for  her  husband  by  sentence  of  the  ordinary^  and 
for  not  performing  the  sentence  he  is  excommunicaied,  and  afterwards  enfeqffk 

'  P.  and 
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it  is  if  a  marriage  de  facto  be  voidable  by  divorce  (i  i),  in  respect  (5  Co.  98.  b. 

of  consanguinity » amnity,  precontract,  or  such  like,  whereby  the  ^«'™*«  «•«•) 
marriage  mi^ht  have  beene  dissolved,  and  the  parties  freed  i 
vinculo  mairtmony,  yet  if  the  husband  die  before  any  divorce, 
then,  for  that  it  cannot  now  be  avoyded,  this  wife  dejado  shall 

be  endowed;  [c]  for  this  is  legUimum  nuUrimoniutn  (as  fe]  10  E.  3. 35. 

fS3S\  in  the  other  case  IS*  when  the  wife  bfff/?iaa»m»n«5tfer)  Fleta,lib.5. 

1,^  J  quoad  doiem.    And  so  in  a  writ  of  dower  the  bishop  ^P*  ***    ®"^' 

ought  to  certifie,  that  they  were  ^c^f mo  ma^imomo  CO-  (7^'.^i.b.) 
jMiii^',  according  to  the  words  of  the  writ.  And  herewith  agreeth 

10  E.  3.  35.    And  [d]  Bradon:  guamdiu  duravit  matrmonium,  Td]  Bncton, 

duravit  dotis  exactio^  eo  deficiente  deficit  dotis  petttio,  Sfc.  potent  "l>;  4*  foL  304. 

iamen  replicare  cotUra  exceptionem  illam^  qudd  si  aUquandoJuU  Britton^  ibidem. 

fuatrinuJ^  propter  cons^initatem,  t(c.  inter  eolTaccusJum,  ^^^^^ , 

turn.    But  if  they  were  divorced  h  vinculo  matrimonii  in  the  life  (5  Co.  98*  b. 

of  her  husband,  she  loseth  her  dower ;  otherwise  it  is  if  they  were  ^°^®  ^^' 

divorced  [el  causA  adulter^  (1),  which  is  but  ^  mentd  et  ihoroy  and  l^'^i 

not  d  tincuio  matrimonijy  as  it  was  adjudged.  But  some  doe  hold  ^oj^  108.) 

that  a  wife  de  facto  shall  not  have  an  appeale  of  the  death  of  her  [5]  Tr.  a  /a. 

husband,  but  onely  she  that  is  a  wife  dejure^  injavorem  vita  (2).  Aot  1815,  in 

^fck  50  £.  3.  fol.  1^.  a8JE.3.,9a.  27A8S.   Staunf.  PI.  Cor.  sg,  ^^^^^^ 

and  that  there  ungues  accou^  in  loyall  mairimonie  shall  be  taken  atoi^H  an?    ^ 

dejure  strictly.    And  so  in  some  cases  a  wife  shall  have  dower  Wikes  in 

where  she  cannot  have  an  appeale,  [^]  and  in  other  cases  she  Dower. 

shall  have  an  appeale  where  she  cannot  have  a  writ  of  dower;  as  [/]  5o  £•  3* 

if  she  elope  (3),  &c.  she  is  barred  of  her  dower,  but  not  of  her  '^*  ^* 

appeale  (4):  and  the  reason  is,  for  that  the  statute  [g]  barreth  her  [g]  w.  a«  cap. 

of  ner  dower,  but  not  of  her  appeale.    So  if  the  husband  be  34- 

attainted  of  treason,  &c.  his  wife  shall  not  be  endowed,  and  yet  O  ^o^*  ^P- 

jf  130.  a  Inst.  68.) 


D.  and  then  marries  B.  in  facie  ecdesise,  and  dies*  She  brings  dower  against 
D.  and  recovers  because  the  feoffment  vms  per  fraudem  me&ate  between  the 
sentence  and  the  solemn  marriage^  sed  reversatur  coram  rese  et  concUio  quia 
pnedictus  A.  non  fuit  seisitus  during  the  espousals  between  him  and  B.  Nota, 
neither  the  contract  nor  the  sentence  was  a  marriage.  Quoad  marriage  infra 
annos  nubiles,  nota  infra  Sect.  104.  It  is  only  sponsalia  de  future  quoad  other 
purposes.  By.  105.  313.  369.  47  E.  3.  Action  sur  le  stotute,  37.  Whether 
husband  shauhave  trespass  de  tali  uxore  abducta.    Hal.  MSS.^— [Note  903.] 

(1 1)  Nota  obiter.  Ivhen  A.  per  judicium  ecclesise  recuperdsset  aliqtiam  m 
uxorem,  vel  in  divortium  celebratum  inter  A.  U  B.  his  wife^  and  she  is  married 
to  C  et  postea  ad  prosecutionem  A.  sententia  divortii  reversatur  by  appeal^  a 
writ  directed  to  the  sher^shaU  issue  out  ^duincery  on  the  sentence  th^re  certified. 
Claus.  19  H.  3.  m.  1.  pro  Willelmo  de  Treyor.  Claus.  so  H.  3.  m.  g;  pro 
WUlelmo  de  Dauntesy.  Claus.  ai  H.3.  m.  17.  pro  Roberto  de  Halsted.  And 
vid.  M.  9  and  10  £.  1,  ubi  supra«  Et  cum  eundem  ^Uelmum,  si  in  militid 
8u4  ulterius  perseverftsset,  aa  executionem  dictae  sententite  regia  potestaa 
tenebatur  coropulisse,  si  a  loci  diocesano  fuisset  super  hoc  requisitua.  Hal. 
MSS.— See  also  Harje.  Law  Tr.  478.— [Note  204.] 

(1)  10  £.  3. 15.    Supra  32.    Hal.  MSS.    See  n.  9.  in  32.  a. 

(2)  Ace.  2  Hawk.  PL  C.  b.  2.  c  23.  s.  36,  and  the  authorities  there  citeid. 

(3)  To  the  books  cited  ante  32.  a.  n.  10,  as  to  the  e&ct  of  elopement  on 
dower,  add  New  Abr.  dt.  Marriage,  £.  1.  Treat,  on  Dower  in  (vilb.  Law  of 
Uses,  402. 

(4)  Ace.  Bro.  Appealy  17.  Staunf.  Fl.  C.  59.  ,  Bat  see  contra  2  Inst.  317, 
and  1  Mod.  130,  by  judge  Hide. 


3vS.  b:]  Of  Dower.      L.  1.  C.5.  Sects?. 

if  any  doe  kill  him,  the  wife  shall  have  an  appeale:  the  raaaon 
of  the  diyenitj  shall  appeare  hereafter  in  this  Chapter  (5). 

Th]  Britton,  '^  4/^cr  the  decease  of  her  husband"    [A]  Martuo  wro  hinc 

cap.  106.  cfmfirmatur  das.    This  is  intended  of  a  natural],  not  of  a  civill 

Bracton,  lib.  4-    death.  For  if  the  husband  entred  in  religion,  [i]  the  wife  shall 
n  ^£.      tit    °^^  ^^  endowed  untill  he  be  naturally  d^  (6). 
clllaaion  %.  -^^  ^^  ^^  Chapter  Littleton  divideth  dower  into  five  parts, 

viz.  dower  by  the  common  law.    Secondly,  dower  by  the  cus- 

tome.    Thirdly,  dower  ad  ostium  ecdesia.    Fourthly,  dower  ex 

assensu  patris.     And  fifthly,  dower  de  la  pbiis  beak.    And  all 

these  dowers  were  instituted  for  a  competent  livelihood  for  the 

[fc]  Bittct  lib.  a.  wife  during  her  life :  [k]  Proipter  onus  matrimon^y  et  ad  susten* 

cap.  39*  fol.        tatiojiem  usoris  et  educationem  liberorumj  dlmjuerintprocreati^ 

^As.       ^^irpramariatur. 

cap.  Sfi.    Brittim,  ftp.  loi. 


Sect.  37. 

A  ND  note,  that  by  the  common  law  the  wife  shall  have  for  her  doxver 

but  the  third  part  of  the  tefiements  which  were  her  husband's  during 

the  espousals ;  but  by  the  custome  of  some  county ,  she  shall  have  the  halfe, 

and  hy  the  custome  in  some  towne  or  bordugh,  she  shall  have  the  whole ; 

and  in  all  these  cases  she  shall  be  called  tenant  in  dower, 

**  '\rOTEf  by  the  common  lart?  the  xx^e  shall  have  for  her 

[Q  QUaL  Ub.  0,      -^^  dower  but  [/]  the  thirdpart,  Sfc.*"    This  third  part  is  called 

^P*  >•  rationabilis  dos,  or  dos  le^ima,  because  it  is  the  dower  that  the 

~."ll^^'  common  law  giveth.  Rationabilis  autem  dos  est  cujuslibet  muUeris 

B^  uU        <fe  quoamqJtetumento  tertia  «arf  omnium  termium  et  tenmen- 

rapn.  '  torum  quie  vir  mus  tenuU  in  dominico  suo  ut  defeodoj  Sfc. 

Fleta,  abi  supra. 

Mirror,  cap.  i.  sect.  3.    Magna  Carta,  cap.  7. 

Hts.  N.  B..  <*  But  by  the  eustome  ^some  cmmty  (7)  she  shaU  have  the  halfe, 

r^i  ^K  ^''^  ^  ^^  custome  in  some  towne  or  borough,  she  shall  have  the 

63*  ti     ^  whole/*   Suck  a  [m]  caatome  may  extei¥ie  to  a  county,  city,  or 

7  H.  &  ^.  ao  aMeieMt  bur^  wiAout  question^  Bfkd  so  this  custome,  as  here 

St  H. 6. 14.  it  appeareth  by  Littleton,  may  e^tieskd  to  upland  townes,. which 

ai  H.  7*  17*  aie  oeitlier  counties,  cities,  nor  boroudis.   But  the  aurer  plead- 

toK^^in-  ^'  ^^^^^  ^^  ^ ^^  cases,  is  to  lay  the  custome  within  a 

aenptio^,53.*  flutter  jor  aeigaiory„ if  thft  tvudi iof  the  case  will  so  beai»it(8). 

4a  X.)'  SB*  46-     Ats.  8.      IHar,  <868.      89  £•  g.  1. 10.      14  £•  3*      Barve,  377. 
^afi*  a*  tit  T)owm0  ^    (i  Ko.  Abr.  660.  6^80 

By 


■■I^W 


(5)  See  poftt.  37.  a. 

(0)  The  reasqn  is,  because  post  camalem  Qopnlam  the  husband  cannot  be 
prqfrssed  without  the  consent  of  the  wye,  Extrav.  de  conversione  conjugatorum 
cqp.  a,  et  per  jtotvm*  *  Nac  ^  csmveryo.  Hal.  ]V(SS.  See  New  Abr.  Marriage, 
E.  a.  ViB,  iXuDsr,  K.&  Treat.  <m  Dow.  in  Gilb.  I^w  of  Uses,  401 — [Note  205.] 

(7)  Vid.  15  H.  3*  Preoption,  57.  Custom  of  the  town  ^  Salop,  that  f  he  wife 
shtut  haute  a  moitty.igf  socage,  but  if  the  husband  has  socage  ar^  chivalry  the 
wife  shaU  have  only  a  third  part.  Ha!uMSS.  St.66a.  Cowp.8o7«  Fortesc.55. 
a  AtL489.H;Kote'jio&f 

(8)  Nota,  the  writ  epecud.    Hal.  MSS. 


L.  1.  C.  5.  Sect. 38, 39.    Of  Dower.  [38.b.  34.a,, 

By  the  custome  of  Gavelkind  [n]  the  wife  shall  be  indowed  of  the  r^^  y;^^  j^ 
moity,  so  long  as  she  keepe  herselfe  sole,  and  without  child,  statute  de  con- 
which  she  cannot  waive  and  take  her  thirds  for  her  life  (9).   For  raetud.  Ksndae, 
in  that  case,  Consuetudo  toUii  communem  legem  (10).  &c.Trin.  i7£-3-. 

And  as  custome  may  enliu*gey(ii)  so  may  custome  abridge  xan^in^ 
dower,  and  restraine  it  to  a  tbuith  part,  &c.  „""'  in  wWd 


which 
Kcovd  Senentia  signitieth  Widowhood. 


K-] 


Sect.  38. 


A  L  SOy  there  be  two  other  kinds  of  dower,  viz.  dower  which  is  called 
"^^  dovwient  at  the  church  doore,  arid  dower  called  dowment  by  the 
fathei^s  assent. 

This  shall  be  explained  by  that  which  shall  be  said  in  the  two 
Sections'next  ensuing. 


Sect.  39. 

7)  O  WME  NT  at  the  church  doore  is,  where  a  tnan  of  full  age  seised 
'^  in  fee  simple,  who  shall  be  married  to  a  woman,  and  when  he  commeth 
to  the  church  doore  to  be  married,  there,  after  affiance  and  troth  plighted 
betweette  them,  he  endoweth  the  woman  of  his  whole  land,  or  of  the  hayfe,  or 
other  lesser  part  thereof,  and  there  openly  doth  declare  the  quantity  and 
the  certainty  of  the  land  which  she  shall  have  for  her  dower.  In  this 
case  the  wife,  afte:r  the  death  of  the  husband,  may  enter  into  the  said 
quantity  of  land  of  which  her  husband  endowed  her,  witltout  other  assigne- 
ment  of  any  ^ 

T  F  this  dower  be  madea(f  os^um  cofAri  sivemesuagii  it  is  not  good,  10  H.  3. 
*  but  ought  to  be  made  ad  ostium  ecdesia  sive  monasterii,  mb^'  ^* 

Et  sciendum  est,  \  0]  qubd  haec  constitutioferi  debet  infacie  eccle^  f^^^^  ^^  ^p  4g. 
siiB,  et  ad  ostium  ecclesia;  non  enim  valet  jacta  in  lecto  martali  *,  Mirror,  cap.  1. 
velin  camer^,  vel  alibi  uhi  dandestina  fuire  conjuguL*    For  the  tect.  3.  and 
law  requires,  that  this  and  like  matters  be  done  publickly  and  cap*  5* 

«A*>^1'  IX^werfao.. 

F.  N.B.  150.  M.  N.    Fleta,  lib.  5.  cap.  39,  &(^    Brittoii«  cap.  101.  108,  &c.    (Perk, 
sect.  306.) 

''Where 


(9)  See  ace.  Robins.  Gavelk.  159. 

(10)  Accordit^ffy  alS^udged  that  she  cannot  voave.  H,  04  fftc  Hot*  1515. 
C  B.  P.  43  Eliz.  Davers  and  8elby.  T.  ^  EKz.  C  B.  Rot.  157.  Hunt  and 
GUbert,  Hal.  MSS. — See  the  former  case  in  Cro*  Eliz.  825,  md  tiie  latttfrm 
Mo.  s6o.  2  LeoD*  193.  Gouldsb.  108.  Cro.  Eliz.  iaL,.iuBd  Ssv.  91.  See 
further  on  the  subject  in  Robins.  Oavelk.  279,  and  Hng^  on  (Mg.  Wr.  i6o» 
-^[Note  207.] 

(11)  By  the  cuitomof  some  places  the  wife  shall  have  thetoA^fe  of  her 
hoaband's  lands  in  dower.    See  Fits.  N.  Br.  1^.  P.^[Note  ao8.] 

-    *  Quaere,  if  this  should  not  be  r^  keto^marikdi. 


34.  a.  34-  b.]  Of  Dower,        L.  1 .  C,  5.  Sect.  59. 

**  IVJiereamanoffullage'*  That  is  of  one  and  twenty  yeares. 
9  H.  3.  Anno  Q  H-  3.  Dower,  197.  A  man  of  the  age  of  eighteen  yeares 

I>ower  1 97.  tooke  a  wife,  and  by  assent  of  his  guardian  endowed  her  ad  ostium 
^^Vb  ^  ^  ecclesucy  and  it  was  adjudged  a  good  endowment,  albeit  the  hus- 
'  ^'    ^''  band  dyad  before  the  age  of  one  and  twentie  yeares ;  but  I  hold 

LittletoiCs  opinion  to  be  good  law. 


fi 


**  There,  after  a^nce  betxeeen  them^*  (i)  A ffidare est fitem  dare, 
affiance  or  sponsafitie,  and  is  derived  of  this  word  spondeo,  because 
p]  GlanTiU  tiiey  contract  ^emselves  together ;  et  ideo  sponsalia  dicuntur  [p] 
''o  E  q*4fl  futurarum  nuptiami^  convitUio,  et  repromissio  (2).  But  Xhis  dower 
Vide  Ver^n's  ^  ^^^^  after  marriage  solemnized  (3),  and  therefore  this  dower  is 
case,  4  Co.  1,3.  good  witho|jJ;  d£ed>  because  he  cannot  make  a  deed  to  his  wife. 

For  no  assignenp^o^t  of  dower  ad  ostium  eccksia  can  be  made 
before  m^rriage^  for  that  before  marriage  the  woman  is  not  in* 
tituled  tohave^owerl     .         «      . 

• 
^*  Of  his  %johole  land  or  of  the  hal/e/*  (4)  In  ancient 
[f]  GlanTill.       lime  m  as  it  appeareth  by  t:^  GlawoiUy  lib.  6.  cap.  i;  it  r34.n 
lib.  6.  cap.  I.      was  taken  that  a  man  could  not  have  endowed  his  wife  i.  b.     I 
Bract,  hb.  a.       ^  ostium  ecclesia  of  more  than  a  third  part,  but  of  Ipsse 
rad  Hb!  ^         ^^  might.    But  at  this  day  [r]  the  law  Is  taken  as  Littleton  here 
tract.  6.  holdeUi.     An  assignement  of  dower,  \s]  where  the  husband  was 

cap.  1 .  &  6.        sole  seisedy  cannot  be  made  of  the  third  or  fourth  part  in  common, 

Britton,  cap.      but  oueht  tobe  in  seyeraltie(i). 

101,  &c  *  ^  ^ 

Fleta,  lib.  5.  cap*  fid,  &c.    (1  Ro.  Abr.  68a.)         [r]  F.  N.  B.  150.         [s]  so  E.  3. 

Barre  133.    45  £.  3.  6.    Fleta,  lib.  5.  33.  u  .^^ 


(l)  .Post  affidationem  et  9amalem  copulam  sunt  qu&si  husband  and  wife  and 
ft  by  him  to  the  taife  is  void.  16  if.  3.  Feoffments^  117.  13  £.  1.  ibid.  113. 
lal.  MSS  —[Note  209.] 
(3)  This  explanation  of  affiance  or  sponsalia  is  conformable  to  the  strict 
sense  of  the  word  amongst  the  civilians  and  canonists ;  but  our  law  books,  as 
Mr.  Swinburne  lone  ago  observedi  use  q^m;«  and  tnama^e  promiscuously  for 
one  and  the  same  thing,  and  lord  Coke  apparently  supposes  Littleton  by  af- 
fiance  to  mean  marriage ;  for  lord  Coke  says  that  dower  ai  ostium  ever  is  qfier 
marriage,  without  professing  to  contradict  Littleton.  See  Swinb.  on  Spou- 
sals,  2.  Perk.  sect.  44*2. — [Note  210.] 

(3)  But  though  dower  euL  ostium  cannot  be  till  after  marriage,  yet  it  seems 
that  such  endowment  cannot  be  made  at  any  time  after,  but  must  be  imme- 
diatdy  after.  See  Perk.  sect.  442,  where  the  time  of  assigning  dower  ex  assensu 
patris  is  so  explained.  But  Mr.  Perkins  adds  a  case,  in  which,  according  to 
some  ancient  oooks,  dower  ex  assensu  patris  made  8  weeks  afler  the  marriage 
was  held  good.  Perk.  sect.  443.  See  further  Hugh,  on  Orig.  Wr.  167,  and 
note  p.  in  2  Blackst.  Comment.  5th  edit  134. — [Note  211.] 

(4)  Vid.  9  H.  3.  Daeoer,  190.  Dower  ad  ostium  ecclesise  of  a  moiety  of  all 
lands  which  he  has  or  may  have.  He  purchases  lands  afterwards,  and  the  dower 
good/or  them.    Hal.  MSS.— [Note  212.] 

(1)  Vide  contra  ac^c/ged  supra.  Hal.  MSS.  See  Lambert's  case,  ante  32.  b. 
n.  1.  See  S.  Ct  in  1  Ro.  Abr.  082.  X.  pi.  3,  and  Sty.  276,  in  both  of  which 
books  the  case  is  so-explained  as  to  make  it  consistent  with  lord  Coke's  general 
doctrine  as  to  the  manner  of  assigning ;  for  according;  to  them  the  court  hdd, 
that  the  assignment  of  the  third  part  tii  common  would  have  been  bad,  if  the  wife 
and  heir  hadnot  by  mutual  assent  wared  the  assignment  by  metes  and  bounds, 
and  that  it  woula  have  been  error  if  the  sheriff  had  so  assigned- — Note 
also,  that  in  Couch  v.  Lambert,  the  husband  was  seised  in  fee.  See  further 
Vuu  Abr.  X  Y  Z.  tit.  Dotoer.— [Note  213.] 


L. i; C.5.  Sect 39.        Of  Dowen  [34  b; 

**And  there  ooenfy  [t]  doth  declare  the  quantity  and  the  certainty  [t]  Brltton, 
tfihe land"    Mere  be  two  things  that  the  law  doth  delight  in,  cap.  loi. 
m.  first,  to  have  this  and  the  like  openly  and  solemnly  done.  ^"M:^»n>  li(>>  <• 
Secondly,  to  have  certaintie,  which  is  the  mother  of  quiet  and  ^"^' '  ' 
repose.     And  this  word  (ntoitie)  ab&vesaid  is  to  be  entended  of 
the  halfe  in  certaintie,  and  not;  of  the  moitie  in  common,  which 
cleerly  [v]  appeareth  in  that  here  Littleton  saith,  the  quantitie  [u]  Vide  14  Ff. 
and  certiuntie  of  the  land.  3-  Dower,  1 89. 

9  H.  3. 
Dower,  190.    8  H»  3.  Dower,  195.    F.N.B.  150.    i|o£.  3.  43. 

**  Jn  this  ease,  the  wife  mny  enter  into  the  said  quhfdity  of  land '^ 
And  aflerwai^  Sectione 43,  he  saith,  Note,t7iat  in  all casesy  'where 
the  certaintie  appeareth  rohat  lands  or  tenements  the  vsijb'^hdll  have 
for  h^rdcnoer^  the  xoife  may  enter  after  the -death  of'her  husband,'* 
It  was  instituted  in  favour  and.renefe  of  .wive&,  tnat  a  man  afler 
marriage  might  assigne  to  his  wife  certaintie' of  dower,  to  the 
end  diat  the  widow  should  not  be  driven  to  a  long  and  charge- 
able suit  wherein  delay  might  be  used,  and  in  the  mean  time  her 
Hie  spent,  together  with  her  money  also.  For.  ^Ibeit  the  [to]  law  [w]  Magna 
hath  provided,  guhd  vidua  post  mortem  mariti  sui  non  det  aliquid  Carta,  cap.  7. 

pro  date  sua,  et  maneat  in  capitali  mesuascio  mariti  sui  per  quadra-  ^}^^^^^ 

'  *    J'         \x    L^i  '£      '  '  ^      ^       J'  '  ^  A         *  J      Part  of  the  Iii- 

ginta  dies  post  otntum  mgnti  sut,  tn/ra  quos  dies  asstgnetur  et  dos  gtitates,  cap.  7. 

sua,  nisi  prius  ei  assignata  Juerit,  ^c.  et  habeat  rationabile  esto-  FIcta,  lib.  5. 

verium  suum  interim  in  communis  yet  because  there  was  no  cap.  33.  Britton, 

Senaltie  or  punishment  inflicted,  the  tenant  of  the  land  may  ^^-  '^3- 
rive  her  to  sue  for  her  dower.     And  this  continuance  of  the  ca'o^^o     * 
widow  in  the  capitali  messuage,  is  in  law  called  a  quarentlne,  lUgist  175. 
quarentinoy  for  tnat  it  is  by  the  space  of  fortie  days,  as  is  afore-  Vide  Djer, 
said  (2).    And  if  tlie  heire  or  other  tenant  of  the  land  put  her  ®  ^  ®-  76-  b. 
out,  she  may  have  her  writ  De  quarentind  habendd.    If  the  wife  v^^^g  *  ^, 
marry  within  the  fortie  dayes  she  loseth  her  quarentine,  for  her  ,  'Marie, 
habitation  in  the  house  is  personall  to  her,  ana  only  given  to  her  Br.  101. 
in  judgment  of  law  during  ner  widowhood,  albeit  the  words  of  the  (Ante  39.  b.) 
law  be  generall.    And  therefore  to  the  end  that  widowes  might 
have  certaintie  of  estate,  and  that  thev  might  enter  (3)  and  not 
be  driven  to  suit,  the  law  hath  provided  dower  ad  ostium  ecdesia, 
and,  as  it  shall  appeare  hereafter,  dower  ex  assensu  patris.    And  Nota,  surest 
lastly,  by  making  of  a  joynture,  of  which  (being  no  dower  but  ^^y* 
made  in  satisfaction  of  dow^r  either  before  or  after  marriage)  it 
is  necessar)^  that  something  should  be  said  hereafter  in  his  apt 
place,  for  that  this  now  falTetli  out  to  be  the  surest  way. 

'^  In  all  cases  xiohere  the  certaintie  appeareth,  Sfc.  the  rvi/e  may  (1  Ro.Abr.68i. 
enter  after  the  death  of  her  husband,'     This  is  to  be  intended  0  In«t-  678. 
where  the  certaintie  appeareth  upon  an  assisnement  of  dower  3?  H.  8.  cap.  6, 

....  ,.        ^'^^  .'T?^  ^    u  : of  execution.) 

ad  ostium  ecclesta,  or  ex  assensu  patrts.    r  or  if  a  woman  brmg  a  ^ 

writ  of  dower  of  sixe  pound  rent  cliarge,  and  she  hath  judgement 
to  recover  the  third  part,  albeit  it  be  certain  that  she  shall  have 

fortie 


(a)  See  further  as  to  quarentine^  ante  32.  b.  and  n.  3,  there,  and  Treat,  on 
Dow.  in  Gilb.  Law  of  Uses,  373. 

(3)  34  if.  3.  Dower^  189.  A  man  endows  his  wife  of  all  the  lands  which  his 
mother  then  had  in  dower;  the  mother  and  htisband  die;  the  wife  brings  a  writ 
of  dower  ad  ostium  ecclesie  and  recovers.  Sic  nota,  that  the  m/b  may  have 
action  or  enter.    MS.  Comm.  on  Litt— See  acc.'post.  35.  b.— (Note  214.] 

Vol.  I.  L 


34.  b.]  Of  Dower.        L.I.  C.5.  Sect  391 

[i]45£.3.«6.  fbitie  shQIiiiga,  jet  die  cannot  [«]  dktzeine  ibr  40  thiDingg, 

40^'3-3^-  before  the  shenfe  doe  delnrer  the  same  onto  her:  (4)firwhere- 

soE^is.  soerer  the  wrk  demands  lend,  rent,  or  odier  things  in  certain,  the 

37  H.  6. 38.  demandant  after  judgement  may  enter  or  disron  before  any 

39  H.  6. 35.  seisin  ddirered  to  nim  by  the  sherifie  upon  a  writ  of  kiAereJkeias 
1  H.  5.  8.  seisinam.  But  in  dower  where  the  writ  demanded!  notmng  in 
f^' '  ^  certaine,  there  the  demandant  after  the  judgement  cannot  enter 
01  £.  4.  ^'  ^^  distreine  untill  execution  sued,  by  which  execution  the  dierife 
Vide  1  Co.  is  by  the  king's  writ  to  deliver  the  third  part  in  certaintie  to  the 
Shelley's  case,  demandant.     And  so  it  b  when  the  wife  of  one  tenant  in  com- 

40  £.  3.  «3.  g^^Q  demands  a  third  part  of  a  moitie,  yet  after  judgement  she 

cannot  enter  untill  the  sherife  deliver  to  her  the  third  part,  albeit 
the  deliverie  of  the  sherife  shall  reduce  it  to  no  more  certaintie 
then  it  was  (5). 


^  Wkhoui  dher  astignmaU  (6)  of  any^    For  as  concerning 

dower  at  the  common  law,  there  must  be  assignement  either  by 

the  sherife,  (as  hath  been  said)  by  the  king's  writ,  or  else  by  tfaie 

heire  or  other  tenant  of  the  land  by  consent  and  agreement 

[«]  8  £.  t«         between  them.    To  a  perfect  assignement  of  dower  ei^t  things 

Qit  75.  are  to  be  observed:  fa]  First,  regularly  the  assignement  must 

40  E.  3. 33.        be  certaine,  as  our  author  here  saith  (7). 

mi  Mtf  ^  Secondly,  (8)  it  [b]  must  be  either  of  some  part  of  the  land 

IHer,  91.         -  whereof  she  is  dowable,  or  of  a  rent  or  some  other  profit  issuing 

1  E.  3.  out  of  the  same,  either  before  judgement  or  after,  which  rent  may 

Dover,  146.       be  assigned  to  her  by  paroL   But  an  assignement  of  other  land 

D  ^  ^  :b'  3fiQ.  whereof  she  is  not  dowable,  or  of  a  rent  issuing  out  of  the  same, 

3/5!i»!4i.'         '^  °®  barre  of  her  dower  (9). 

31  E.  3.  Sctr.  fii.  99.     33  H.  6. 3.    Veii]on*8  cue.    4  Co.  1 .    5  £.  4. 33.   (i  Bo.  Abr. 
618. 6B4.    CfD.  EIis.  45 1 .    N07, 65.    Bfo.  59.    Post.  1  ^.) 

Thirdly,  the  assignement  must  be  absolute,  and  not  condi- 
tionall,  or  subject  to  any  limitation  (10). 

Fourthly,  it  must  be  made  by  him  that  is  tenant  of  the  land ; 
but  herein  certaine  diversities  are  to  be  observed  (ii). 

If 


(4)  20  E.  4. 14.    Hal.  MSS. 

(5)  V  ^^  sheriff"  reduces  to  certairUv  by  metes  and  hounds^  though  the 
demandant  refuses^ yet  she  may  qftenoartU  enter.  1  o  Eliz.  Dy.  278.  HairMSS. 
—[Note  215,] 

(6)  Nota,  P.  38  Eliz.  fVenttoorth's  case.  It  ought  to  hepkaded  by  the  xpord 
assignavit  not  dedit.    Hal.  MSS.— See  Cro.  Efe.  453. 

(7)  Vid.  ante  32.  b.  Lambert's  case.  HaL  MSS.— See  n.  1.  in  32.  b.  and 
st^a,  n.  1. 

(8)  12  H.  4.  17.    Hal.  MSS. 

(9)  Bui  see  2  H.  5.  12.  The  heir  assigns  dower  of  lands  of  tMch  the  hus- 
band toas  seised -,  but  the  toife  not  dowaSe:  she  is  tenant  in  dower.  30  E.  i. 
Briefe^  884.  If  wifis  be  endowed,  and  afterwards  exchanges  wiih  the  heirjor 
other  lands  which  were  the  inheritance  of  the  husband,  she  shall  be  said  to  be 
tenant  in  dower  of  the  lands  so  tak^  in  exchanj^,  and  her  entry  shaU  be  said  to 
be  by  the  husband.    Per  omnes  justiciarios.    Hal.  MSS.— [Note  216.] 

•    (io)P.33£;tfc   Wewtworih*s  case.     A  conditional  ass^ment  of  rent  doth 
na  bar  dower.    Hal.  MSS — See  Cro.  Eliz.  452.-^[Note  217:] 

(11)  And  this  ought  to  be  averred  in  pleading.  Dy.  261 .  Hal.  MSS.— See 
S.  C.  in  Cro.  Elia.  451,  and  Noy^  55. 


L,  1 .  C.  5.  Sect.  39.        Of  Dowen  [35.  a. 

If  tiro  or  more  be  jobteeants  of  lands,  [c]  the  one  of  N  7  H.  6. 34. 

[S5,"l  **>^™  ™»y  awigne  dower  to  the  IS*  wife  of  a  third  part  1?  ^  *•  ^ 
a.  J  in  certainty,  and  this  sMl  binde  his  companio&s,  f^^g*''  '^ 
becaiue  thtj  were  compeDable  to  do  the  9ame  bj  (3  Co.  67.) 
law  (1).    Batif  one  of  thtoi  assigne  a  rent  out  of  the  land  to  the 
wife,  this  ihaH  not  binde  hie  coupanion,  becaiue  he  wae  not 
compellable  by  tlie  law  thereunto  (ay.    If  the  husband  maJce 
several  feoffinents  of  severall  patcelb,  and  dyeth,  and  the  one 
feofee  asBKfte  dower  to  tile  wi&  of  parcell  of  land  in  satisfaction  (9  Ca  18. 
of  aD  the  £>wer  winch  she  ought  to  have  in  the  land  of  the  ^'  ^^0 
other  feoffbes,  the  other  feoibes  shall  take  no  bendSt  of  this 
assignement,  because  they  are  strangers  thereunto,  and  cannot 
^eiulthesBme(3)..   But  m  that  case  if  the  husband  dyeth  seised 
of  other  lands  m  fee  simple,  and  the  same  descend  toe  h»  hetre, 
asd  the  beire  endoweth  the  wife  of  certaiDe  of  those  lands  in  full 
eatisfeetton  of  all  the  dower  that  die  m^ht  to  have  as  well  io  the 
lande  of  the  feoffeea  as  in  1^  owne  luids,  this  assigaemeat  is 

good,  and  the  several  feofeea  shaUtake  advantage  of  it  (4).  And 
lerefore  if  the  wife  bring  a  writ  of  dower  against  any  of  them, 
thev  may  vouch  the  heire,  and  he  may  pleade  the  assienement 
which  he  himselfe  hath  made  in  safety  of  himselfe,  lest  they 
should  recover  in  value  against  him»  [d]  so  as  there  is  a  privity  \fl  33  £•  3-  tit* 
in  this  respect  betweene  the  heire  and  the  feoffees,  and  by  this  g  «^'^  ^^' 
meanes  the  same  may  be  pleaded  by  the  heire  that  made  it  (5).  j-  £.^3.^'.  b. 
And  so  it  is  adjudged  in  our  bookes,  which  is  a  notable  case  for  3  e.  3.  tit. 

m^9y  purposes.  Dower,  76. 

Fmnly„  if  assignement  be  made  [e\  by  any  disseisor,  abator,  3  £>  3< 
intnidor,  or  any  wronff  doer,  of  lands  or  tenements,  if  they  came  J^^*  |£     ^ 
to  that  estate  by  eomision  and  covin  betweene  the  widow  and  p^^ of  tbeln- 
them,  albeit  the  widow  hath  just  cause  of  action^  and  the  assign-  sUtut   W.  1. 
ment  be  indiffinrently  made  after  judgment  by  the  sherife  of  an  cap.  49. 
e^Haall  ^irdpart,  y^  shall  the  disseissee,  &c.  avoyd  it,  for  covin  H^^  ^^  P'  ^* 
in  this  case  ahsJl  suffocate  the  right  that  appertained  to  her,  ^  b! V46. 
and  so  the  wrongfull  manner  shall  avoyd  the  matter  that  is  law-  37  Ass.  74. 
ftOlCQ^  11  H.  4. 60. 

Sbcthly,  An  assigment  by  [y*]  (7)  a  disseisor,  abator,  intruder,  ^^  „  1  ^ 
&c»  if  tkers^be  «e  covin,  is-good^  unlesflie  it  be  prejudiciall  to  the  ^^^33]  j'A*^ 

(»Cow97.       1  Bo.  Ate.  54^      tSid.  ai.      Poet,  387.      3[Co.  78.     &Co.  58.  a. 
eCD..3o.1]i.)  [/}  19  Am. p.  so.    aiE-a^is. 

disseissee. 


(1)  Diia  case  of  assignment  of  dower  by  one  of  two  or  more  jointenants  miut 
b0  loiderstood  to  be,  where  the  husband  has  been  solely  seised  during  the 
coverture,  and  aftwwarda  conveya  or  devises  the  land  to  two  jointly  and  dies ; 
for  the  wife  of  a  jointenant  is  not  dowable.    See  post  Sect.  45.'-r  Note  s  1 8.  ] 

(a)  9  E,  3.  3^.  Husband  andm/t  arejmntenanis  oflandy  ofvmck  the  tvi/e 
Gfh  S.  u  dawMe:  Hie  husband  atone  assigns ;  it  is  goody  and  shall  hind  the 
wfL  7  H.  a.  33.  Hal.  MSS.— See  Perk.  sec^.  399,  and  Keaw^  ia8.  b.— 
[Note  aiQ.} 

(3)  Vld.  the  statute  of  Westminster  1,  cm>.  48,  4  Jf.  3.  40.  M,  8  Jm% 
C.  B.  n,  15.  D.  D.  adjudged  accordingly  in  Tnrogmorton's  case.  Hal.  MSS. — 
However,  Mr..  Perkins  seems  to  Uiink,  that  such  an  assignment  by  one  feoflee 
may  be  pleaded  m  bar  of  dower  by  the  other  feofibes^    Perk.  sect.  402. 

(4)  31 JB,  3.  Scire fadaSf  99.    Hal.  MSS. 

r^  Vid.  U'the  heir  h^  receit  shall  have  the  plea.    Keiho.  1 28.    Hd.  MSS. 
(i^  See  mrther  on  this  subject  Hugh,  on  Orig.  Wr.  199. — 1  Burr.  118. 

1  Ves.  9. 

(7)  3  JB.  3- 1 .    50  E,  3. 7,  8.    Hal.  MSS.— 6  Vin.  473.  pi.  33. 
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35,  a.]  Of  Dower.  L.  1.  C.5.  Sect.  40; 

M  3  E.  3.  tit.  disseissee,  &c.  As  if  the  husband  [g]  Infeoffeth  the  younger 
Dower,  77.  Sonne  with  warranty,  the  eldest  sonne  Ssseise  the  yonffest  sonne, 
DowerStatharo.  ^^^  endow  the  widow,  in  this  case  the  yonser  sonne  snail  avoyd 
(Post.  357.)        this  assignment  (8),  for  otherwise  he  shall  lose  his  warrantie ; 

but  a  disseisor,  abator,  intrudor,  &c.  cannot  assigne  a  rent  out  of 

the  land  to  her  for  her  dower,  to  bind  the  disseissee^  &c. 

Seventhly,  No  assignement  can  be  made,  but  by  such  as  have 

a  freehold  (9)  (as  hath  beene  said),  or  against  whom  a  writ  of 
r^]  31  £.  1.  dower  doth  lie,  and  therefore  [h]  an  assignment  by  a  gardian  in 
Dower,  151.  socage  is  voyd  (10) ;  but  .  gardian  in  chivalry  may  assigne 
1?  Rq^^  dower  (1 1),  as  shall  be  said  hereafter,  because  a  writ  of  dower. 
IXmer,  69.  ^^^th  against  him,  and  not  against  a  gardian  in  socage. 
(6  Co.  57.)  Eightl^,  And  before  the  gardian  in  chivalry  enter  (13),  the 

m  7  R.  3.         heir  withm  age  [{]  may  assicne  dower,  for  the  gardian  may  waive 
f  *^*™*'         the  wardship.    And  so  briefly  have  you  heard,  of  what,  by  whom, 
F.  N.R148.  F.  cmdto  whom  the  assignment  must  be  made  (13).    But  there 
(Pott.  38.  b.)     needeth  neither  livery  of  seisin,  nor  writing,  to  any  assignement 

of  dower,  because  it  is  due  of  common  right. 


.  Sect.  40- 

T\  O  WMENT  by  assent  of  the  father  is,  where  the  father  is  seised 
"^  of  tentments  in  fee,  and  his  sonne  and  heire  apparent ,  when  he  is 
married^  endoweth  his  wife  at  tlie  monastery  or  church  doore,  of  parcel  of 
his  father's  lands  or  tenements  with  tlie  assent  of  his  father,  and  assignes 
the  quantity  and  parcels.  In  this  case  after  the  deatn  of  the  son,  the  wife 
shall  enter  into  true  same  parcell  without  the  assignment  of  any.  But  it 
hath  been  sayd  in  this  case,  that  it  behooveth  the  wife  to  have  a  deed  of 
tlie  father  to  proove  his  assent  and  consent  to  this  endowment,  M.  44  E.  3. 
f.  45.  (1). 

Brit.  ca.  109.  «  W^  ERE  tlte father  is  seised  of  tenements  in  fee:'    Tenant- 
Ficta,lib.  5.  rf   ^^^  y^^  ^^  ^  carve  of  land,  the  reversion  to  the  father  in 

BracK  l?b.  5.  ^^^>  ^®  sonne  and  heire  apparent  of  the  father  endoweth  his  wife 

305.  '     *   *  of  this  carve,  by  the  assent  of  the  father,  the  tenant  for  life  dieth, 

6  £.3.  34.  the  husband  dieth,  the  reversion  was  a  tenement  in  tlie  father, 

f  p '  ^A  K  ^^'  ^"^  ^^^  ^^^  ^^  "^  good  endowment  ex  assensu  patrisy  because  the 

I  Ro.  Abr.  father  at  the  time  of  the  assent  had  but  a  reversion  expectant 

'  upon  a  freehold,  whereof  he  could  not  have  endowed  his  owne 

wife ; 


^ 


(8)  3  E,  3.  18.  By  Herky  the  assignment  shall  bar  in  such  a  case.  Hal.  MSS.' 

(9)  Ace.  Perk.  404. 

(10)  A  quaere  is  made  of  this  in  1  Ro.  Abr.  682.— Ante  34.  a. 

(11)  And  yet  guardian  in  chivalry  had  only  a  chattel  interest  See 
post.  38.  b.  where  it  is  explained  why  a  writ  of  dower  might  be  brought  against 
nim. 

.  (1 2)  But  not  after  entry  of  the  guardian.    9  H.  6. 6.     Hal.  MSS. 
(13)  See  further  as  to  assignment  of  dower,  post.  39.  b.    Perk.  sect.  393  ^o 
423.    Hugh,  on  Orig.  Wr.  194  arid  198.     New  Abr.  Dower,  D.  and  Vin.  Abr, 
PotveTf  S.  to  A.  a. 

(1)  No  reference  to  the  Year  Book,  in  L.  and  M.  Rob.  or  P.  It  was  first 
inserted  in  Redman's  edition.  See  the  observation  on  this  addition  to  Littleton 
post  36.  a. 


L.  1.  Co.  Sect 40.         Of  Dower.  [35.a.  35.b. 

wife .(14)';  and  albeit  the  tenant  for  life  died,  living  the  hus- 
band, yet,  quod  initio  non  valety  tractu  temporis  non  (*  Sid.  3. 
C35,"1  ^^  convalescet.     And  for  the  most  part,  dower  ad  Poit.  36.  b.) 
u       I  ostium  ecclesia,  and  ex  assensu  patris^  ensue  the  nature 
of  a  dower  at  the  common  law.  And  for  these  the  wife 
may  have  a  writ  of  dower,  albeit  they  be  certaine,  as  for  the  third "" 
part  at  the  common  law  (2). 

*'  And  his  sonne  and  heire  apparent"  It  must  be  such  a  sonne 
and  heire  apparent,  as  mast  continue  an  heire  apparent,  and 
therefore  the  youngest  sonne  and  heire  apparent  cannot  endow 
his  wife  ex  assensu  patrisy  of  lands  whereof  the  father  is  seised  in 
fee  of  the  nature  of  Borough  English^  because  the  father  may 
have  another  sonne,  and  then  the  nusband  is  not  heire  apparent: 
and  it  is  in  respect  of  the  constant  and  perpetuall  apparance, 

that  the  sonne  and  heire  apparent  iftay  endow  his  wife  of  his  W  ^  ^l-  3- 

father's  lands.    And  so  it  is  of  lands  in  Gavelkind :  [k]  and  this  ^^^^^*  '^'^' 

is  the  reason  that  dower  ex  assensujratris,  or  consanguineiy  is  not  2)ow*er,  igi. 

good,  for  that  albeit  he  is  heire  apparent  at  that  time,  yet  for  the  1 1  H .  3. 

common  possibility  that  he  may  have  issue,  and  every  issue  that  Dower,  134. 

the  brother  or  cosin  should  have  afterwards  shall  exclude  him,  ^v^;^-  ^5^-  ^. 

he  is  no  such  heire  apparent  as  the  law  intendeth.     [/]  But  an  j^^'  ^' 

endowment  ex  assensu  matris,  is  as  good  as  ex  assensu  patris,  [q  f.  N.  B. 

because  there  is  an  apparance  of  a  constant  and  perpetuall  heire.  1 50.  £.  Flee.  1.5. 

And  some  have  said,  that  if  the  father  after  his  assent  be  attainted  ^V-  ^^^  T^nct, 

of  treason  or  felony,  that  the  wife  in  that  case  loseth  her  dower,  ^^'  *'  ^^^j.   ,^ 

because  her  husband  doth  not  continue  heire  (3).  caw/e  Cofaa. 

**  When  he  is  married,  endoxveth  his  xvife"     [m]  In  this  case,   [m]  a  H.  3. 
albeit  the  freehold  and  inheritance  is  in  the  father,  yet  in  respect  Dowers  199. 
(as  hath  been  said)  of  the  constant  and  perpetuall  apparance  of  ^P^**-  J^®*  *^) 
the  heire,  the  heire  apparent  doth  endow,  and  the  father  doth  g  ^  ^'  ^' 
but  assent.    And  therefore  where  the  father  did  endow  the  wife  Dower,  154. 
of  his  sonne  and*  heire  apparent,  that  endowment  was  holden 
void,  because  the  husband  in  that  case  must  endow,  and  the 
father  assent. 

And  it  is  holden  in  3  H.  3.  Dower,  199  (4),  That  if  the  heire  s  M.  3. 
apparent  be  within  age,  yet  the  endowment  ex  assensu  patris  is  Dower,  199. 
good.     Note,  Littleton  in  the  case  of  dower  ad  ostium  eccUsus, 
doth  put  the  husband  of  full  age,  but  here  of  the  dower  ex  assensu 
patris,  he  speaketh  generally. 

*'  And  assignes  the  quantity  and  parcels  "   So  as  both  in  dower 
ad  [n]  ostium  ecclesia,  et  ex  assensu  patris,  the  certainty  must  be  [«]  9  ^1  3- 
expressed.    And  therefore  where  books  speake  of  a  moiety,  it  5?T"V['  '^'m 
is  mtended  (as  hath  beene  said)  of  an  halfe  in  certaine  (5).  g'^'  ^'  ^^^' 

Dower,  154* 

"  After  the  death  of  the  son,  the  ivife  shall  enter"  In  this  case 
after  the  death  of  the  husband  the  wife  shall  enter,  or  have  a 
writ  of  dower  albeit  the  father  be  alive. 

"  That 


(14)  S.  P.  ace.  Perk.  445. 
.    (3)  See  ace.  ante.  34.!).  n.  3.  (3)  See  Plowd.  Queer.  181. 

(4)  This  book  is  not  to  the  purpose,    Hal.  MSS. 

(5)  Dower  good  qfamoietif  in  common  in  the  said  book.  Vid.ante.  Hal.  MSS. 
— See  ace.  g%i,  3.  Dower,  190,  which  is  the  book  meant  by  lord  Hale.  Sec 
also  ante  34.  b.n.  1. 

L  3 
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35.  b.]  Of  DoTTcr.        L.  1.  C.5.  Sect.  4a 

<<  Thatiib^K)cfodhihe\JB^ti>l^ttoemSeedofihefMertopr^ 
his  asseiU  to  tUi  eiidomment" 

o]  Bract.  Ub.  a.  *^  A  deed^''fachm.   This  word  (deed)  in  the  uadentanding  of 

o.  33,  &c  &  the  eommon  uiw  is  an  msmunent  written  in  parchment  or  paper, 

K5.  fo-396-  [o]whereunto  ten  things  are  necessarily  mcident:  viz.  First, 

66  ^oi.  ^  writing.    Secondly,  in  parchment  or  paper,    lliirdly,  a  person 

flet  l.3.ca.  14.  able  to  contract.    Fourthly,  by  a  sufficient  name.    Fifthly,  a 

&  lib.  6.  ca.  39.  person  aUeio  be  contracted  with.  Sixthly,  hj  a  sufficient  name. 

&  lib.  3.  c.  3,4*  Seventhly,  a  thing*  to  be  contracted  for.    Eighthly,  apt  words 

Port  MO  a  ^'  required  by  law.    Ninthly,  sealing.   And  tenthly,  delivery.    A 

a  Ro.  Abr.  si.)  deed  cannot  be  written  upon  wood,  leather,  death,  or  the  like, 

(5  Co.  74. 76.)  but  oneiy  upon  parchment  or  paper,  for  the  writing  upon  them 

[p]  4  i^  3.  ean  be  least  vitiated,  altered^  or  corrupted. 

Fa*if'  70.  If  a  deed  O]  be  alleged  in  coiw*  or  p/«ii,  regularly  It  must  be 

4  R  3  L^,  78.  ihewed  to  the  court  (6),  to  the  end  the  court  may  jadge  wbelher 

37  H.  6.  10.  there  be  apt  words  to  make  it  a  good  contract  acnnfiiiag  V>  ^e 

37  H.  8.  23.  rule  of  law,  whereof  more  shall  be  said  in  die  Chi^ter  of  Con- 

f '  ^'  ^'o  x^'  ^'  ditions.    But  if  fMw  tttfaOiwn  be  pleaded  (7),  becaose  thaneby 

(5  Co.  18.)  ^ 


(6)  Where  a  deed  ought  to  be  shown,  Fti.  12H.7.IS.  9  if.  7. 15.  9£.4.5S' 
4H.7.10. 14H.8. 18.  iSi/.fi.g.  jP.JV.5.210.  E,inJbrmedon.  Br.LcyJidd'z 
caiCf  10  Rep,  Where  a  thing  cannot  pan  vtdthout  deed  in  respect  ^the  nature  qf 
the  things*  as  herbage  common  in  gross,  Sfc»  one  ou^ht  to  sho*o  deed.  So  in  respect 
of  the  quality  of  the  lessor,  as  count  or  plea  ofdem$se  qf  abbot  nath  eonsent  of  con*' 
vent,  T,  36  Eliz,  Gaffe  and  Thurston,  mayor  and  commonalty,  P.  5  Jac.  B.  R. 
Gamons  and  Kenton,  master  andjelloais  of  a  college.  P.  gJac.  Jjord  Norris*sease 
B.  ft.  But  yet  count  in  ejectment  ^demise  by  husbaTul  and  mfe  is  ff)od  ioithout 
showing  deed,  though  wife  cannot  demise  without  deed,  as  it  seems.  JDy,  91.  when 
one  declares  on  a  deed,  where  it  is  not  necessary*  Count  in  ^ctione  firmse  on 
demise  per  scriptum  indentaturo  without  showings  and  yet  good,  M.  4^9  43 1^«  B^R. 
Hall  and  Mother ;  and  it  seems  that  defendant  shall  not  hare  oyer.  Count  in 
debt  for  rent  on  demise  of  the  reversion  m  scriptis  hie  in  curia  prolatis,  yet  the 
other  shall  not  have  oyer  of  the  testament.  1651,  Fiiton's  case.  A.  covenants  with 
B,  to  stand  seised  to  the  use  of  C^his  son:  the  son  may  plead  this  deed  wi^out 
showing  it,  because  the  estate  is  executed  by  the  statute.  H.  1 1  Car.  B.  R.  Crooks 
n.  1 2.  Stockman  and  Hampson.  M.  5  Jac.  C*  B.  So  it  seems,  \f  it  xioas  with  the 
party  himself  M.  6  Jac.  C.  B.  Debt  on  obligation  by  commissioners  of  bankrupt 

food  without  showing  deed.  H.  6  Car.  B.  R.  Crook,  n.  5.  Gay  and  Fielder. 
lal.  MSS.—^See  further  on  showing  of  deeds  and  oyer  in  Com.  Dig.  Pleader, 
O.  P.  Wils.  vol.  1 .  part  1 .  page  1  a  1 .  vol.  3,  page  1 ,  and  Sheph.  Toucfast.  73, 
but  most  fldly  in  Vin.  Abr.  Faits,  M.  a.  to  M.  a.  33.-*-{Note  aac] 

(7)  Where  to  plead  non  est  factum.  Dy.  112.  In  case  o/*sigiUum  avulsum 
before  issue,  one  may  plead  non  est  fiictum.  7  jFf.  6.  1 8.  If  a  deed  be  su^pieious 
by  rasure  or  avulsion  of  seal,  the  party  on  oyer  of  deed  may  demur,  and  put  it  into 
the  judgment  <^the  court,  or  plead  non  est  £Eictum.  T.  40  El.  B.  R.  Rot.  sos. 
Obltgation  with  condition,  to  save  harmless  against  Traceu  with  a  blank:  a  stranger 
after  ddivery  fiUs  up  the  blank  with  a  christian  name  by  consent  tf  the  obligor^ 
yet  adjudged  to  avoid  the  deed,  because  material.  But  if  the  addition  is  not 
material,  as  the  addition  of  a  county,  and  it  be  by  a  stranger,  it  doth  not  avoid 
the  deed,  though  if  by  the  party  himself  it  doth  avoid  it.  Vid.  H.  43  £liz.Cam. 
Scacc.  the  case  tfFo9  and  Markham.  Vid.  Noy^Jb.  1 1  a.  »•  467.  A.  B.  and  C. 
are  bound  jointly  and  severally:  the  seal  of  A.  is  torn  qff;  in  debt  agsdnst  B. 
he  may  plead  non  est  factum.  But  if  A.  Ja.  and  C,  ec^eenant  severaUy,  and  the 
seal  (^A.  is  torn  off,  it  will  not  avoid  (gainst  the  others.  5  Rep,  93.  Midsiebere 
by  rasure  of  the  deed  tlie  interest  is  lost.    Where  a  thing  may  pass  without  deed, 

as 


La .  C.  5.  Sect.  40.     Of  Dower.  [35.  b.  36.  a. 

the  sealii^,  deliTery,  or  other  matter  offset  is  denied,  it  i^iall  be 
tried  by  we  country.    Of  deeds  some  be  indented,  and  some  be 
deeds  poll.  Of  indented,  some  be  bipartite,  some  tripartite,  some 
quadripartite,  &c.  whereof  more  shall  be  said  in  the  Chapter  of 
Conditions.    Also  of  deeds,  some  be  inroUed,  and  some  [9]  be  [q]  Brit.  fol. 
notinroUed.   If  it  be  inroUed  according  to  the  statute  of  27  H.  8.  101. 
cap.  lo.  it  must  be  inroUed  in  pardiment  for  the  strength  and  ^!^^*  ^*  ^' 
continuance  thereof,  and  not  in  paper,  and  so  was  it  resolved  in  ^^i^^p^j, 

C  parliament  13*  by  the  judges  in  anno  23  Eliz.    Now  ca.  14. 

36.  ~1  ^^^  ^®  ^^^^  of  the  parts  of  a  deed,  you  shall  read  thereof  (3  Tnst.  673.) 
a. '  J  pl^i'^^^^y  ^  <^u^  bookes,  and  in  my  Reports ;  which  by 
this  short  instruction  you  shall  easily  understand  (1). 

"  A  deed  qfJeqffmenW  It  is  properly  called  charta  Jeoffa- 
menti  («),  and  yet  if  audi  a  deed  be  denied,  the  plea  is  non  est 
Jachtm*  So  as  of  deeds  some  e<mcerne  the  realtie,  as  here  a 
deed  of  feofiement;  some  the  personaltie,  as  a  deed  of  gift  of 
goods,  oblisations,  bills,  &c.  And  some  mixt,  whereof  more 
•hall  be  said  in  the  Chewier  of  Releases. 

If  a  man  deliver  a  writing  sealed,  to  the  partie  to  whom  it  is  (3  RoI.  Abr.  26. 
made,  as  an  escrow  to  be  his  deed  upon  certaine  conditions,  &c.  9  Co.  137. 
this  is  an  absolute  deliverie  of  the  deed,  being  made  to  the  partie  Noy,  50.    1 1 
himself,  for  the  deliverie  is  sufficient  withbut  speaking  of  any  gl^w^^^ 
words  (otherwise  a  man  that  is  mute  could  not  deliver  a  deed),  ^y  ag  H.  8. 
and  traidition  is  onely  requisite,  and  then  when  the  words  are  Dyer,  95. 
contiarie  to  the  act  which  is  the  deliverie,  the  words  are  of  none  (i  Cro.  £1. 835. 
effect,  non  quod  dictum  etty  sed  miod factum  est  inspicitur.    And  ^^'  ^^^* 
hereof  though  there  hath  been  [r]  variety  of  opinions,  yet  is  the  ^f  3^.  .V 
law  now  settled  agreeable  to  judgements  in  former  times,  and  ]  And.  4. 
to  was  it  resolved  by  the  whole  court  of  common  pleas  (3).   But  Cro.  £1.  B84. 
it  may  be  delivered  to  a  stranger,  as  an  escrowe,  &c.  because  the  ^  Raym.  197. 
bare  act  of  deliverie  to  him  without  words  worketh  nothing  (4).  ^^  ^^  ^^ 
And  this  is  the  ancient  diversitie  [s]  in  our  bookes,  the  record  Daj.  104.) ' 
whereof  I  have  seene  agreeable  with  the  reason  of  our  old  [r]  Tr.  43 
bookes  (5).    And  as  a  deed  may  be  delivered  to  the  partie  £l».  inter 

Haukesby  & 
Lacher  in  the  King's  Bench.     Hill  13  Ja.  R.  in  the  Common-place.    (5  Co.  119.  b.) 
[«]  13  H.  8.      19  H.  8. 8.      4  £.  3. 18.      13  H.  4.  8.     (3  Co.  a6.  b.       1  Leon.  140. 


a  Ro.  Abr.  34.) 


without 


asm  case  of^scffhieni  or  lease^  though  the  deed  be  rasedf  the  interest  continues* 
H.  10  Car.  B.  R.  Crooks  11.8.  Mi&r  and  Mannoaring.  But  if  lease  by  abbot 
and  convent  be  inUrlined  by  lessee^  the  interest  is  destroyed.  H.  9  Eliz.  rot  1056. 
Bendl,  Arden  and  MidieU.  Hal.  MSS. — See  furtner  as  to  pleading  non  est 
Jttctum  to  a  deed,  Shep.  Touchst.  74,  and  Yin.  Abr.  FaitSy  N.  a.  and  as  to 
rasure  and  alteration  of  deeds  and  breaking  off  seals,  Shep.  Touchst  68,  69. 
Vin.  FaiU,  T.  to  Z.  and  Com.  Dig.  Fait,  F [Note  2a i.] 

(1)  See  further  as  to  deeds.  Perk.  c.  3.  ante  6.  a.  and  n.  5,  there.  Shep. 
Touchfltc.  4.     Yin.  Abr.  tit.  Deeds,  and  also  tit.  Faits.    Com.  Dig.  Fait. 

(3)  For  the  formal  parts  of  a  deed  of  feoffment,  see  ante  6.  a. 

(3)  In  Mo.  697,  there  is  an  opinion  of  some  judges  in  39  Eliz.  to  the  con- 
.trary ;  but  Ae  authorities  since  are  with  lord  Coke.  See  ace.  Mo.  64s.  Noy,  6. 
Hob.  346.    9  Co.  137.    Sty.  851.    6  Mod.  3i8. 

(4)  See  D^.  167.  b. 

(5)  Nota,  if  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediateltf ;  but 
if  at  the  same  time  they  make  letter  of  attorney  to  deliver  itf  ihie  is  not  their  deed 

L  4  till 
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without  words,  so  may  a  deed  be  delivered  bv  words  without 
any  act  of  deliverie  (6),  as  if  the  writing  selded  lyeth  upon  the 
table,  and  the  feoffor  or  obligor  saith  to  the  feoffee  or  obligee* 
Goe  and  take  up  the  said  writing,  it  is  sufficient  for  you,  or  it 
will  serve  the  turne;  or.  Take  it  as  my  deed,  or  the  like  words, 
it  is  a  sufficient  delivery  (7). 

Of  deeds  and  their  distinctions  you  shall  reade  excellent 
[1]  Bract.  lib.  9.  matter  in  antiquitie.  [f]  Cartaruniy  ulia  regia^  aUa  priratarumy 
fol.  33.  b.  Flcta,  ^  regiarum^  alia  privata,  alia  communis,  et  alia  universitatis. 
Jib.  3.  cap.  14-    Privatarum^  alia  de  puro  feqffamento  et  simpHci^  aUa  de  fetyg^- 

mento  conditionali  sive  conveniionaliy  alia  ae  recognkione  purd, 
vd  condiHonali,  alia  de  qtdete  damantiay  aliadeconfirmationey  S^c. 
Verba  intentioniy  non  ^  contra,  dehent  inservire. 
[u]  Fleu,  lib.  6.   '    Carta  non  est  [u\  nisi  vestimentum  donaiionis.    Carta  non  est 
ca.  98.  nisi  vestimentum  orationis.    Nemo  tenetur  armare  adversarium 

Bracton,  lib.  a.  fy/^gfn  contra  se.  Scriptum  est  instrumentum  ad  instmendum 
^'  ^  quod  mens  vult.     Carta  est  legatus  mentis,    [to]  Benirtue  suint 

Tw]  Bracton,  faciendcB  interpretationes  cartarum  propter  simplicitatem  udcorumf 
riiA^^^'^  11^  res  magis  valeat  quhm  pereatJ  Nihil  tarn  [x]  conveniens  est 
^  i8.^™'  naturali  aquitati,  quitm  voluntatem  domini  voletiis  rem  suam  in 

alium  transferre  ratam  habere. 

rju]  PI.  Com.  in  [y]  Re,  Verbis,  scripto,  Consensu  tradittone, 

llirogniorton's  Junctura  testes  sxvmare  pncta  solent. 

-,fol.  i6i.b.  ^ 


Verba  cartarum  fortius  accipiuntur  contra  proferentem.     Gene* 
rale  dictum  generaliter  est  intelligendum.     Verba  debent  intdligi 
secundum  subjectam  materiam.     Carta  de  non  ente  non  valet. 
[a]  3  E.  9.  Note,  the  father  may  [a]  make  a  deed  to  the  wife  of  his 

bower,  ia6.    ,  sonne,  and  so  is  the  law  hoi  den,  for  that  the  father's  land  by 
^^  ^*  his  assent  is  charged  with  a  future  freehold  whereunto  a  deed 

6 ^3!' 34.^        is  requisite;  but  to  a  dower  ad  ostium  ecclesi^  no  deed  is 
40  £.  3. 43.        requisite.    And  here  it  is  not  well  done  (of  him  that  made  the 

addition  to  our  author)  to  vouche  44  E.  3.  fol.  45,  because  the 
r^]  11  H.  3.  author  himselfe  vouched  it  not,  for  if  he  [6]  meant  to  have 
H*'^*  n^*  vouched  authorities,  he  would  have  vouched  more  than  one  in 
\\^'^'  ^^"  ^**  *^^®>  *°^  *^®*®  ^^^  [^1  ^®  vouched  he  would  have  cited 
Dower  la^;  truly,  but  this  case  is  mistaken  both  in  the  yeare  and  in  the 
VidTsut.  leafe,  for  whereas  it  is  cited  in  44  £.  3,  it  is  in  40  £.  3.  and 

Wailie  anno       whereas  he  saith  it  is  fo.  45,  it  is  fo.  43. 
13  JL  1.  fol.  18.  in  veteri  tuagna  carta.    47 II.  3.  Doirer,  174. 

An 


till  delivery.  T.  si  Jac  B.  R.  Rot.  GS^,  Hayvard  and  Fulcher.  Hal.  MSS, 
As  to  the  former  point,  see  ace.  Dav.  44.  2  Leon.  97,  and  Cro.  EHz.  167 ;  and 
as  to  the  latter  point,  the  case  cited  by  lord  Hale  in  W.  Jo.  170,  and  Pahn.  504^ 
according  to  which  the  court  was  divided  in  opinion. — [Note  233.] 

(6)  The  obligor  seals  obligation,  and  throws  it  upon  the  table  ixithout  other 
circumstances ;  this  is  not  a  delivery.  But  if  he  throws  it  totoards  the  obligee, 
or  if  the  obligee  immediately  takes  H,  and  the  obligor  says  nothing,  it  is  a  delivery. 
M.  29  and  30  Eliz.  Rot.  636.  Staunton  and  Chambers.  Hal.  MSS.— See  S.C, 
in  Ow.  95.  Cro.  Eliz.  1 22.  Dy.  ed.  1688,  fo.  192.  b.  in  marg.— [Note  233.] 

(7)  Trin.  3  Eliz.  Gibson  vers.  Tenant,  Bendl.  n.  140.  Hal.  MSS.— See  g.  C. 
in  N.  Bendl.  92,  and  Dv.  192.— See  further  as  to  the  delivery  of  deeds,  Shcyh. 
Touchst.57.    Com.  Dig.  jFfli^,  A.    3  Vin.  Abr.  Fat^j,  I.  and  K. 


L.  1  •  C.  5.  Sect.  41.        Of  Dower.  [36.a.  36.  b. 

.   An  aflBignment  of  dawer  [d]  either  ad  ostium  ecclesiay  or  ex  W  ^-  ^*  ^* 
assensu  pairisy  may*be  made  of  more  than  a  third  part.    But  the   1^^*  ?' ..    ^ 
ancient  law  was  that  no  greater  assignment  could  be  made  in  ^^^^g  I'  ' 
those  cases  but  of  a  third  part,  but  lesse  might,  as  appearoth  in 
Glanvill. 


Sect.  41. 

AUD  if  after  the  death  of  her  husband  she  entreih,  and  agree  to  any 
such  dower  of  the  said  dotoers  at  the.  church  doore,  i^c.  tlien  she  is  conf 
eluded  to  claim  any  other  dower  by  the  common  law  of  any  the  lands  or 
tenements  which  were  her  husband's.  But  if  she  mil,  she  may  refuse  such 
dower  at  the  church  dore,  S^c.  and  then  she  may  be  endowed  after  the  course 
of  the  common  law. 

**  QH  E  is  concluded  to  claim  any  other  driver  by  the  common 
law.**    (8)  Wherein  a  diversitie  is  to  be  observed   be- 

[o/?1  ^^^^^  *  dower  ad  ostium  ecclesia,  or  ex  assensu  patris,  /Doc.PI*.i4g.) 
So.  I  and  a  i:^  joynture  or  estate  made  to  the  wife  in  satis-  Vernon's  case, 
.  b.  J  faction  of  her  dower,  for  one  of  those  dowers  being  4C0.  i. 

assented  unto  is  a  barre  of  the  dower  at  the  common  law,   *  Maim,'Dy9ri 
but  a  loynture  was  no  barre  of  her  dower  at  the  common  law.  ^^  fi!L  01? 
For  a  nght  or  title  that  one  hath  to  a  freehold  cannot  be  t>arred  ao  E.  4. 3^* 
by  acceptance  of  coUaterall  satisfaction  (1).     But  a  woman 
cannot  have  a  double  dower,  viz.  ad  ostium  eccUsue^  Sfc  and  at  (Pj*  ^^'  •• 
the  conunon  law,  for  the  wife  of  one  husband  can  have  but  one  3''^*  *') 
dower.    But  since  Littleton  wrote,  by  the  statute  of  27  H.  8,  if  37  H.  8.  cap.  \q, 
a  joynture  be  made  to  [a]  the  wife,  according  to  the  purvieu  of  [a]  is  £.  a. 
that  statute,  it  is  a  barre  of  her  dower,  so  as  the  woman  shall  not  bower,  1^. 
bave  both  joynture  and  dower,  and  to  the  making  of  a  perfect  «7H.8.Mp.  10. 
joynture  within  that  statute  sixe  things  are  to  be  observed.  ^*""     *"* 
First,  her  joynture  by  the  first  limitation  is  to  take  efiect  for  her  ^^.^^'j* 
life  in  possession  of  profit  presentiv  afler  the  decease  of  her  ^gg!)*  *"^ 
husband.   Secondly,  that  it  be  for  the  terme  of  her  owne  life,  or 
greater  estate.    Thirdlv,  it  must  be  made  to  herself,  and  to  no 
other  for  her.    Fourthly,  it  must  be  made  in  satisfaction  of  her 
whole  dower,  and  not  of  part  of  her  dower. .  Fifthly,  it  must 

either 


(8)  Vid.  3a  £.  1.  Doner,  136.  177.    Hal.  MSS. 

(1)  Rent  granted  by  parol  out  ^thejamelandqfvMch  she  is  dcmable,  bars^ 
not  tfoui  of  other  land.  1  Mar.  j)y,  gi.  Sturge*s  case.  Hal.  MSS.— -See  Crg* 
Ehz.  138.  But  though  a  collateral  satisfaction  is  not  pleadable  at  law  in  hef 
of  dower,  yet  acceptance  of  a  term  of  years,  or  of  a  sum  of  money,  or  of  anjr 
other  kind  of  collateral  satis&ction,  in  lieu  of  dower,  is  a  good  bar  in  equi^. 
See  Lawrence  and  Lawrence,  a  Vem.  ^s>  a^^  note,  that  lord  Somers's  decree 
against  the  wife  in  that  case,  which  was  afterwards  reversed  by.  lord  keeper 
Wright,  and  finally  in  the  house  of  lords  was  objected  to,  not  on  a.ccQant  <(f 
any  doubt  of  dower's  being  barrable  in  equity,  by  a  collateral  satisfiEu:^on,  bijt 
merely  because  the  devise  to  the  wife  was  not  expressed  to  be  in  satisfaction  ff 
dower.  .  See  further  as  to  bar  of  dower  in  equity  by  collateral  satisfactiom 
1  Eq.  Cas.jAbr,  DoyfCTf  B.  and  9  Mo4*  iS2^-T^ote.a24.] 
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ritherbeetpreved  or  ftTened^be  mflati86M:tioiiof  herdower. 
And  8ixtbl;jr»  it  may  be  made  either  before  or  after  marriage. 
(i  Sid.  3.)  CoDoeming  the  first,  if  a  man  make  a  feoflfinent  in  fee  cf  hmda 

or  tenements  either  b^ore  or  after  marriage  to  the  use  of  the 
husband  for  life,  and  after  to  the  use  of  A,  for  life,  and  then  to 
the  use  of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no 
joynture  within  the  statute,  because  by  the  first  limitation  it  was 
not  to  take  effect  in  possession  or  profit  presently  after  the  death 
of  her  husband.  And  albeit  in  that  case  A,  should  die  living  the 
husband,  and  after  the  death  of  the  husband  the  wife  entreth, 
yet  this  is  no  barre  of  her  dower,  but  she  shall  have  her  dower 
also  (a),  because  it  is  not  witliin  the  said  statute,  and  (as  it  hath 
been  said)  by  the  common  law  it  was  no  barre  of  her  dower  (3). . 
3.  It  must  be  either  in  fee  taile,  or  for  terroe  of  her  owne  life, 
for  an  estate  for  life  or  lives  of  one  or  many  other,  or  to  her  for  a 
hundred  or  a  thousand  yeares,  &c.  if  she  hves  so  long,  or  without 
such  limitation,  is  no  barre  of  her  dower,  albeit  they  be  ezpresly 
made  in  satis&ction  of  her  dower,  cansd  gud  supra  (4).  3*  If  an 
estate  be  made  to  others  in  fee  simple,  or  for  her  life  upon  trust, 
so  as  the  estate  remaine  in  them,  albeit  it  be  for  her  benefit, 
and  by  her  assent,  and  by  expresse  words  to  be  in  full  satisfaction 
I^e  &  Ran-  of  her  dower,  yet  is  this  no  barre  of  her  dower  (5).  The  fourth 
d^cue,  £g  ^  plaine  as  it  needeth  not  any  example.    5.  A  devise  by  wifl 

^       ^  cannot  be  averred  to  be  in  satisfaction  of  her  dower,  unlesse  it 

(9  Co.  86*^-)    ^  ^  expressed  in  the  will(6).    6.  If  the  joynture  be  made 

before 


(3)  T.  36  Jac.  SherwdFs  ca$e.  HuH.  51.  accord.    Hal.  MSS. 

(3)  But  qu46re  whether  a  court  of  equity  will  not  confine  her  to  one,  and 
c6mpel  her  to  elect  which  she  will  have.  See  the  references  in  note  i,«tip'a, 
and  the  caae  of  Visett  and  Longdon  cited  in  Jordan  and  Savage,  New  Abr. 
Jointure^  6.  6. — [Note  335.] 

.  (4)  Vid.  M.  39flnd3o Eliz.  C.  B.  Rot.  334.    Deme  to  themfejbr  7  ueon. 
Hal.  MSS. 

(5)  But  though  this  inay  be  true  at  law,  yet  it  is  now  settled,  that  a  trust 
estate,  being  equally  Certain  and  beneficial  as  what  is  required  at  law,  or  even 
an  agreement  to  settle  lands  as  a  jomture^  is  a  good  equitable  jointure  in  bar 
of  dower.  See  the  case  of  Jordan  and  Savage  reported  in  New  Abr.  JoitOuref 
B.  5. — 10  Yes.  4;  and  Lord  Rosalyn's  words,  4  Yes.  395. — [Note  3^.] 

(6)  10  Eliz.  Dff.  ^166.  Hal.  MSS. — But  though  a  devise  cannot  at  law 
be  averred  to  be  m  satisfaction  of  dower,  if  the  will  is  silent,  yet  sometimes 
our  oourts  of  -equity  have  been  induced  by  special  circumstances  to  consider 
such  devises  as  a  satisfaction ;  and  it  has  therefore  been  decreed,  that  the 
wife  should  make  her  election  to  w«ve  her  dower  and  accept  under  the  will, 
i>r  to  wave  lAie  will  and  tadce  her  dower.  In  Lawrence  and  Lawrence,  i  Vem. 
463,  lord  dmncdlor  Somers  made  such  a  decree ;  because  he  inferred  an 
intention  to  give  in  bar  of  dower,  from  the  testator's  having  devised  the  residue 
of  his  ttAo2f  ^estate  to  anotfier.  But  this  decree  was  reversed  by  lord  keeper 
Wright)  itod  the  reversal  was  i^rwards  affirmed  in  the  house  of  lords,  and 
this  is  said  to  have  eettled  the  doctiine.  1  £q.  Cas.  Abr.  Dowery  B.  {d.  it, 
imd  see  aec  iVec.  in  Chenc.  133.  Yin.  Abr.  Devise^  T.  c.  pi.  45.  3  Atk.  437. 
3  Atk.  8. 4^.  See  ako  the  case  of  Bron^^on  and  Brrington  adjudoed  in 
I>em.  Proc.  Mi  Mareh  1773.  However,  notwithatanding  the  doctrme  on 
whidb  the  case  of  Lawrence  and  Lvrrrence  was  finally  decided,  and  the  fte- 
quent  reoogmdon  of  that  case,  devises  have  been  sinee  fH-emently  deemed  a 
aatis&ction  of  doireri  on  teeonnt  of  veiy  strong  and  specku  circumstaMes ; 

as 


L.  1.  C.5.  Sect41.  Of  Dower.  [36.  b. 

before  marriage,  the  wife  caomot  wahre  it  and  daime  lier  dower^ 
at  the  common  law;  but  if  it  be  made  after  marriag*e,  ahe  maj 
waive  the  aame,  and  daime  her  dower  (7).    I  have  toiiffc<<l 
these  points  the  more  summarily,  because  Uiejr  are  miilfrd  at 
large  with  the  reasons  thereof  in  Vernon's  case  M  sitpro.  80  as  Vide  VefnoD't 
to  comprehend  all  in  few  words,  a  joyntnve  <which  m  coumon  case,  obi  Mpn, 
understanding  estendeth  as  wdl  to  a  aole  estate  as  to  a  jc^nst  ^*  **  ^ 
estate  with  her  husband)  is  a  campetent  K^elSiood  of  flreehoM 
for  the  wife  of  lands  or  tenements,  «c.  to  taike  effect  presently  an 
pMseMkm  or  iMfit  after  the  dee^  «f  her  hoMMUuffer  tbeMft 
of  the  wife  at  the  least,  if  she  herselfo  be  not  the  cause  •ofde^ 
aermination  of  forfeiture  of  it.  Which  see  more  at  Isrge  m  Vw^  ^y^»  igWt, 
»ofi'scasetf5fn<pni.  If  ajoynturebemadetoawifeoflandsbdore  ^^ 
the  coverture,  and  after  the  husband  and  wifo  alien  by  fine  those 
lands  so  conveyed  for  her  joynture,  she  shall  not  be  endowed  of 
any  of  die  other  lands  of  her  husband.  But  if  die  joynture  had 
been  made  after  marriage,  notwithstanding  the  alienation  by  ihe 
husband  and  wife  thereof  by  fine,  yet  seeing  her  estate  was  origi- 
nally waivable,  and  the  tune  of  her  election  came  not  till  after  &e 
decease  of  her  husband,  she  may  daim  her  dower  in  the  residue 
of  his  lands.  But  in  the  other  case,  the  joynture  of  the  wMb  made 
before  marriage  was  not  waivable  at  sil.    Now  as  the  dower  ad   , 
ostium^  eccksiiB  and  ex  assemu  patris^  is  better  for  the  wife,  be- 
cause in  respect  of  the  certainty  she  may  enter,  than  the  dower 
at  the  common  law,  where  she  is  driven  to  her  reall  action,  and 
therefore  Briiton  calleth  dower  ad  ogHum  ecdesue,  and  ex  assensu  Brit  c^  10a, 

patru  i03» 


as  where  allowing  the  wife  to  take  a  double  provision  would  have  been  mite 
inconsistent  with  the  dispositions  of  the  wilL  On  this  latter  princi^^  lord 
chancellor  Northington  is  said  to  have  decided  for  a  satisfiu^on  of  aower  in 
the  case  of  Arnold  and  Kempstead,  which  was  heard  in  July  1764,  and  lord 
chancellor  Camden  in  the  case  of  Villareal  and  lord  Galway,  which  was  heard 
soon  after  die  former  case.— [Note  aay.] 

(7)  Though  the  be  within  age  ut  i4detor  this  MifiM  wave  HU.  MSS.-— 
The  important  question,  whether  a  jointure  on  an  inftmt  before  marriage  may 
be  waved,  was  not  quite  settled  till  the  ease  of  Druiy  «ndX>rury,  which  was 
heard  before  lord  dianeellor  Northmgton  in  Hihtfy  1  Geo.  3*  The  points 
determined  by  lord  Northii^on  in  that  case  were»  i,  dial  the  statute  of 
27  H.  B,  which  introduced  jointures,  extends  to  adult  women  only,  infimts  not 
being  particularly  named ;  and  therefore  diat  notwlthstandi^f  a  jointure  on  an 
infimt,  she  may  wave  the  jointure  and  elect  to  take  dower :  s,  that  a  covenant 
by  the  husband  diat  his  heirs,  executors,  or  administrators  shall  pay  the  wife 
an  annuity  for  her  life  in  full  for  her  jointure  and  in  bar  of  dower,  without 
expressing  that  it  shall  be  charged  on  woffartimdar  lands,  or  be  secured  out 
of  lands  generalfy,  is  not  a  good  equitMe  jomture  within  the  statute:  3,  that  a 
woman  being  an  in&nt  cannot  by  any  contract  previous  to  her  marriage  bar 
hersdf  of  a  custributive  diare  of  her  huri>and's  personalty  in  case  of  his  d^^ing 
intestate.  From  this  decree  by  lord  Nordiington  Ihere  was  an  appeal  to  the 
house  of  lords,  and  after  hearing  the  judges  eerkttim  on  the  question,  vshedlBr 
a  jomture  on  an  infimt  could  ne  waved,  on  whidi  they  irate  c^vidad  in 
opinion,  the  decree  was  «dMI^  rof^ntd.  See  the  printBd  cases  in  tli&hoiise  of 
Knrds  of  die  year  176a.  BefyeeDrury  aad  JDrmttp  fitecfBlYjudiaal  opiniona 
astD.the  eftct  of  ajoiBturB  on  an  raMt  were  shr  Joseph  Jelyil's  in  Crag^  and 
Wiilis  against  its  barrings  and  lord  Hardwidie's  in  SiMs  and  Pricey  and  in 
Harvey  and  Ashley  to  the  contrarv.  See  Yin,  Doiver,  Q.  4.  pi.  i8«  Barnard.. 
Ch.  Rep.  117,  and  3  Atk.  607.— j[Note  328.] 
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pairi's  establkhment  of  dower  by  the  husband  and  asfiignment  of 
dower  afler  his  decease  (for  nothing  that  is  uncertaine  is  establish- 
ed) ;  so  a  joynture  (that  hath  the  force  of  a  barre  of  dower  by  the 
said  act  of  27  //.  8.)  is,  as  hath  been  said,  more  sure 
and  safe  for  the  wife  than  either  dower  i:?*  ad  ostium  r37.'1 
eccle^iaf  OT  §x  assensu  patris,  £oT  besides  it  ia  as  cenune  i  a.  I 
as  those  others,  and  she  may  enter  into  it,  afler  the  death 
Bnct3ii.lib.4.  of  her  husband,  and  not  be  driven  to  her  action.  She  shall  not 
BiittoD,  ca.  15.    5e  barred  of  her  joynture  albeit  her  husband  commit  treason  or 

fdonie,  as  she  shall  be  both  of  her  dower  ad  ostium  ecclesuB  and 

ex  assensupatris  by  the  common  law.  But  now  at  this  day  by  the 

1 E.  6.  ca.  13.     statutes  of  1  E.  6.  cap.  12,  and  5  E.  6.  cap.  1 1,  a  wife  shall  not 

5  £.  6.  ca.  1 1 .     lose  any  title  of  dower  which  to  her  was  accrued,  by  the  attain- 

fPoat.  40.  bO      der  of  her  husband  by  any  manner  of  murder  or  other  felony  ^ 
j^^^*®^"'     whatsoever.  But  [a]  if  the  husband  be  attainted  of  high  treason 
[6]  Vid.  in  the    or  petit  treason  she  shall  be  [^1  barred  of  her  dower  at  this  day. 
Chapter  of  Gar-  80  long  as  that  attainder  standeth  in  force, 
rahtj.  Sect  t 

[e]  PL  Com.  **  Concluded^**  commeth  of  the  [c]  verbe  condudo,  which  is 

376.  b.  per  derived  o£con  and  clatido  to  determine,  to  finish,  to  shut  up,  to 

^^L^  ^fioft  cstoppe  or  barre  a  man  to  plead  or  claime  any  other  thing. 

^  ^  ^-  Vid.  Estoppel. 


Sect.  42. 


j^ND  notCf  that.no  wife  shall  Ibe  etidotoed  ex  assensu  patris  in  forme 

'^  t^oresaidy  but  where  her  husband  is  sonne  and  heir  apparent  to  his 

father.    Quaere  of  these  two  cases  of  dowment  ad  ostium  ecclesise,  &c.  if 

the  w^e,  at  the  time  of  the  death  of  her  husband,  be  not  past  the  age  of 

9  yeares,  whether  she  shall  have  dower  or  no. 

(Ante 33.  a.)      «  J^Q  xioife  shall  be  endwsd,   Sfc"    Of  this  suflBcient  hath 

^  beene  said  before. 

^*  Qfuere  of  these  twi  cases  ofdawnent  ad  ostium  eodesia,  S^cJ^ 

.  And  it  seemeth,  that  these  dowers  being  made  by  assent,  &c.  that 

the  same  are  good  albeit  the  wife  be  wiUiin  theage  of  nine  yeares, 

^  for  Consensus  toUit  errorem.    But  without  question,  a  joynture 

made  to  her  under  or  above  the  age  of  nine  yeares,  is  good. 


Sect.  43. 

j4^D  note,  that  in  all  cases,  where  the  certaintie  appeareth  what  lands 

^^  or  tenements  the  v^e  shall  have  for  her  dower,  there  the  toife  may 

enter  after  the  death  of  her  husband  without  assi^ement  of  any.    But 

wh^re  the  certainty  appeares  not,  as  to  be  endowed  of  the  third  part,  to  have 

in  severalty,  or  the  moiety  according  to  the  custom  to  hold  in  severaltie,  in 

such  cases  tt  behoveth  that  her  dower  be  assigned  unto  her  after  the  death  of 

her  husband ;  because  it  doth  not  appeare  before  assignment,  what  part  of 

the  lands  or  tenements  she  shaU  have  for  her  dower. 

^  « AND 

t  Probably  lect.  747* 


\ 
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**  JND  not€f  that  in  all  cdse9,  Sfc"    In  all  cases,  where  the 
demand  of  the  dower  is  certaine,  as  in  case  of  dower  ad. 
ostium  ecdesuB  or  ex  assensupatris^  there  the  wife  after  the  death  40  £.  3.  33. 43. 
of  the  husband  may  enter  (1 ).    But  where  the  demand  is  uncer-:  45  £.  3. 4. 
taine,  as  in  writs  of  dower  at  the  common  law,  there  albeit  the  ^  ^-  3- 
thing  itselfe  be  certaine,  yet  shall  she  not  take  it  without  assigne-  3  ^^'  ^^' 
ment.     As  if  a  woman  bring  a  writ  of,  dower  of  three  shillings   ^QtVyj  75. 
rent,  albeit  she  ought  to  be  endowed  of  one  shilling,  yet  cannot  (Ant.  '34.  b.) 

she  after  judgment  distrein  for  twelve  pence  before  as- 
1^37 -I  ^^^^^'^^  (^)>  because  the  demand  was  t3*  uncertaine. 
I  u  I  And  so  it  is  if  two  tenants  in  common  be,  and  the  wife 
of  one  of  them  bring  a  writ  of  dower  to  be  endowed  of 
a  third  part  of  a  moitie,  and  have  judgement  to  recover,  yet 
cannot  she  enter  without  assignement,  albeit  the  assignement 
cannot  give  her  any  certainty,  because  her  husband's  state  was 
incertaine.    See  more  of  this  before  Section  39. 


Sect.  44. 

J?  UT  if  there  be  two  joyntenants  ofcertaine  land  in  fee,  and  the  one 
alieneth  that  which  belongeth  to  him,  to  another  in  fee,  who  taketh  a 
wife,  and  after  dieth ;  in  this  case  the  wife  for  her  dower  shall  have  the  third 
part  of  the  moitie  which  her  husband  purchased,  to  hold  in  common  (as  her 
part  amounteth)  with  the  heire  of  her  husband,  and  with  the  other  join^ 
tenant,  which  did  not  alien,  for  that  in  this  case  her  dower  cemnot  be  assigned 
by  metes  and  bounds. 

Of  this  sufficient  hath  beene  said  before,  and  that  in  this  case 
the  wife  cannot  enter  without  assignement 


Sect.  45. 

jj  ND  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of  lands 
or  tenements,  which  her  husband  holaeth  joyntly  with  another  at  the 
time  of  his  death ;  but  where  he  Iioldeth  in  common,  otherwise  it  is,  as  in 
the  case  next  abovesaid. 

'PHE  reason  of  this  diversity  is,  for  that  the  jointenant,  which  (1  Ro.  Abr. 

surviveth,  claimeth  the  land  by  the  feoftnent,  and  by  sur-  ^7^0 
vivorshippe,  which  is  above  the  title  of  dower,  and  may  plead  the 
feoflfinent  made  to  himselfe  without  naming  of  his  compagnion  that 

died, 


(i)  It  seems,  that  though  it  be  assigned,  the  freehold  is  not  in  her  till  entry. 
9^.3-5.    Hal.  MSB.  ^ 

(2)  But  videtur,  that  after  the  third  part  set  out  by  this  sherifshe  may  enter 
inmediatdy  before  the  ttfrit  returned.  Yet  as  to  the  damages  the  xorit  ought  to 
be  returned,  because  another  judgment  is  to  be  given.  M.  19  Jac.  B.  R.  Honoard 
versus  Cavendish,    Vid.  10  EUx.  Dy.  172.    Hal.  MSS.'-[Note  329.] 


\ 

\ 
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cUedyasflhallbenidheieaftarinhsproper  phce;  but  tenants 
in  common  hare  aeveral  finediolds  and  inheritances,  and  their 
moities  shall  descend  to  tieir  several  hciiesy  and  therefore 
their  wiTes  shall  be  indoved. 


Sect  46.  [\8] 

A  ND  it  is  to  be  understood^  that  if  tenant  in  taik  endowetk  his  wife  at 
the  church  doore^  as  is  (foresaid,  this  shall  little  or  nothing  at  all  avaik 
the  wifeyfor  that  after  the  decease  of  her  husband,  the  issae  in  taile  may  • 
enter  upon  her  jMMScnon;  and  so  may  he  in  the  reversion,  if  there  be  no 
issue  in  taile  then  aUve. 

^pHE  reason  of  this  is,  for  that  tenant  in  taile i» restrained  by 
the  sajd  statute'  of  13  £.  i,  de  donis  condttumaUbus. 
And  so  did  our  author  take  the  law  in  his  learned  reading. 
Vide  Sect.  194.    Here  our  author's  reason  is  ijine^  and  therefore  such  an  endow- 
ment is  not  to  be  made  because  it  is  to  no  end. 


Sect  47. 

ALSO,  if  a  man  seised  in  fee  simple,  being  within  age,  endoweth  his 
wife  at  the  monasterie  or  church  doore,  and  dieth,  and  his  wife  enter, 
in  this  case  the  heire  of  the  husband  may  out  her.    But  otherwise  it  is  (as 
it  seemeth)  where  the  father  is  seised  in  fee,  and  the  sonne  within  age  endow- 
eth his  wife  ex  aasensu  patiis,  the  father  being  then  of  full  age. 

nPHE  reason  of  this  diversitie  is,  for  that  in  the  first  case  the 
Vid.  9  H.  3.  "^  husband  within  age  is  seised,  and  therefore  he  being  within 
tit.  Dower,  197.  age  cannot  by  a  voluntary  act  bind  himself:  otherwise  it  is,  where 
(Ante  34.  a.)      he  doth  an  act  whereunto  he  is  compellable  by  law,  but  in  the 

latter  case  the  fiitherwhidiffiveth  the  assent  is  seised  of  the  free- 
hold and  inheritance,  and  me  sonne  therein  hath  nothing,  and 
therefore  his  heire  shall  not  avoide  it  in  respect  of  his  infiincy. 


Sect.  48. 

ALSO,  there  is  another  dower,  which  is  called  dowment  de  la  pluis 
beale.  And  this  is  in  case  where  a  man  is  seised  of  forty  acres  of 
land,  and  he  holdeth  twenty  acres  of  the  said  forty  acres,  of  one  tnf  hdghts 
service f  and  the  other  twenty  acres  of  another  in  socage,  and  taketh  wife, 
and  hath  issue  a  sonne,  ana  dieth,  his  sonne  being  witkiH  the  age  of  four- 
teene  yeeres,  and  the  lord  of  whom  the  land  isholden  by  knights  service 
aiireth  into  the  twenty  acres  holden  of  Mm,  and  holdeth  them  as  gardeia 
in  chivalrie  during  the  nonage  of  the  irfant,  and  the  mother  of  the  irfani 
entreth  into  the  r^idue,  and  occupieth  it  as  gardein  in  socage:  tf  in  this 
-^  case 
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case  the  wife  bringeth  a  writ  of  dower  rngmmt  the  ^oi'dem  in  chivalry,  to 
he  endcwm  of  the  tenements  holden  by  knights  serwce,  in  the  king^s  court, 
or  other  court,  the  gardein  in  chivalry  may  pleade  hi  such  case  all  tim 
matter,  and  shew  how  the  wife  is  gardem  in  socage,  as  aforesaid',  and  fray 
that  it  may  be  adjudged  by  the  court,  that  the  wife  may  endimher  selje 
de  la  pluis  beale,  t.  e.  of  the  most  faire  of  the  tenemenU  a^ch  she  hath 
as  gardein  in  socage,  after  the  value  of  the  third  msrt  which  she  claimes 
by  her  writ  of  dower,  to  have  the  tenements  holden  by  knights  service. 
And  if  the  wife  cannot  gainsay  this,  then  the  Judgement  shall  be  given, 
that  the  gardein  in  chivalry  shall  hold  the  hnas  holden  of  him  during  the 
nonage  of  the  iff  ant  quit  from  the  woman,  Sfc.  (i). 

**JND  the  lord  efwhom  iht-tdnd  is  hoUenbvinigkts  service 
'^  entreth  into  the  faentu  acres  holden  of  him.     For  he  is  not 

possessed  as  a  girdem  agflmst  whom  a  wnt  of  dower  lieth,  untUl 
h^^doth  enter.  Of  the  wardship  of  the  body  he  is 
po&essed  before  seisure,  t^  because  it  is  transitory, 
Dut  be  vs  not  possessed  of  the  land  untill  he  enter, 
because  it  is  permanent.    And  therefore  if  he  doth  (Ante  35.) 

no€  eniet,  the  heire  witnin  age  may  assigne  dower,  as  hath  been  Yl^.'^  titf^t. 

•aid,,  ind  as  it  appeareth  afterwards.  I^™*' 


m 


^*  If  in  this  case  the  tm^  bringeth  a  tfarit  of  daoner  against  the 
ffirdein  in  chivalry.*'    Albeit  [aj  the  nmlebi  in  chivahrie  or  the  [al  44E.  3. 13. 
gnmtee  of  the  king  of  a  wardship  hau  bat  a  chattel  during  the  4  H.  6.  11. 
minority  of  the  heire,  and  the  woman  shall  recover  afreehmd  in  |t»unf.Pr»r.i3. 
her  writ  <^  dower,  yet  after  the  gardein  as  is  aforesaid  hath  i^j^L  ^^ 
entered  into  the  land,  that  writ  lieth  against  him,  and  not  against  Breve,  657. 
the  heire  who  is  tenant  of  the  fteehold,  becaiise  the  law  hath  Temps  £.  1. 
trusted  the  gardein  to  plead  for  the  heire  within  age,  and  that  Breve,  863. 
is  in  his  custody,  aikl  also  for  his  own  particular  mterest,  and  ^^  ^ 
by  this  diversity  all  the  bookes  be  reconciled (1) f*  46£^3.  6* 

17E.3.70.    iH.  7.  17.   4H.7.  1.   4H.7.  AidIeBoj33.   38E.3.    13.  9  H.  6. 

6.  b.    39  £.  3.  8.    8  £.  9.  Dower,  16^.    8  £.  s.  Breve,  8<^.    sia  K  4.  Dower,  16. 

(9  Co.  17.)    1  Ro.  987.    Cro.  Csr.  307.    Hob.  149.    F.  K.  B,  150.  B. 

So  likewise  if  the  gardein  die,  the  wife  shall  have  a  writ  of  8  fi.  3.  59. 
dower  against  his  executors ;  and  if  there  be  two  executors,  and 
one  of  9iem  alone  take  the  profits,  the  writ  of  dower  sludl  be  B  X,  3.  15. 
maintained  against  him  only.  If  a  man  be  possessed  of  the  ward-  ^9J^' 


I 
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(1)  And  that  the  mjfe  may  endono  herself  qftiteibirest  part  ofihs  lands  ^sMch 
she  hath  as  guardian  in  soc(uge,  cfter  ike  wttue,  ofc.    L.  and  M. 

(1)  t  Nota  Pasch.  1653,  B.  R.  BmM,  1.  GranUee  ^toardshw  qf  the  bot^ 
cannot  assign  dower ;  bsi  grantee  or  comimitteeqffoardMpqfland  may,  though 
it  he  by  court  of  wards, — d.  Yet  court  qf  Hoards  cannot  assign  dower  by  earn* 
mission,  but  it  ought  to  be  by  torit  de  dote  assignanda  out  ofchtmcery.  Accord* 
M.  35,  36  Eliz.  C.  B.  case  of  viseountess  Boudon. — 3.  But  lessee  for  years  ^ 
landbythB  guardian  cannot  assign  domer^^^^  But  if  the  king  hoses  the  land 
during  minority  of  the  heir  rendering  rent,  tiAether  he  be  a  committee  to  assign 
dotoer  dubitatur.  Videtur  quod  non,  but  there  ought  to  be  dedimus  vel  oora- 
mittimus  custodium:  2  £.  3.  13.  Husband  of  ward  in  right  of  his  wife,  and 
dower  against  the  husband  onfy.  Nota  H.  8  Jac.  C  B.  Nicholson  and  Oomer. 
1.  Aftefi^/idl  age  and  before  hvery,  dower  lies  against  the  heir,  and  cannot  be 
ossiMd  by  the  king,  a.  Judgment  in  dower  against  the  htir  in  wardship  ^all 
bind  the  Jieir,  but  not  the  guardian,    Hal,  MSS.«-[Note  330.] 
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ship  of  certaine  land,  either  Jovntly  with  his  wife  or  In  the  right 
of  Bis  wife^  yet  the  writ  of  oower  lieth  against  the  husband 
onely.  Grardein  in  socage  shall  not  endowe  herselfe  de  la  pluis 
beak  without  judgement^  as  shall  be  said  hereafter. 

"  The  gardein  in  chivalry  may  pleade**   The  authority  o^Lit" 
ileton  is  curect  that  the  gardein  may  plead  this  plea.   But  hereof 
ariseth  two  questions.   First,  whether  if  the  heire  be  vouched  by 
the  tenant  in  the  writ  of  dower  in  the  c^ard  of  the  gardein  {*i\ 
whether  he  coming  in  as  vouchee  may  plead  that  plea. 
The  second  is,  whether  if  the  gu^em  in  tcr  socage  r3Q,~l 
have  not  sufficient,  as  ifthe  land  holden  by  service  of chi-  I    »  *  J 
valry  betwenty*five  acres,  and  the  lands  holden  in  socage 
but  five  acres,  whether  she  shall  be  endowed  by  parcels,  viz.  to 
recover  five  acres  against  the  gardein  in  chivalry,  and  to  retaine 
five  acres.   And  as  to  the  first,  the  gardein  shall  as  well  plead  it, 
5  £.  3.  60.         when  he  comes  in  as  vouchee,  as  when  he  is  tenant.   And  as  to 
a  R  3. 3!.  Lib.  the  second,  some  say  that  the  demandant  in  the  wtit  of  dower 
lotrat.  Dower,    laugt  have  assets  in  her  handr  to  the  vaJue  of  her  dower,  so  as 
18  E.^3  4.  b      ^®  ^^  °^^  ^^  partly  endowed  against  the  sardein,  and  partly 
retaine  in  her  owne  hands.    And  they  say,  that  the  judgement 
should  be  in  part,  that  b,  as  to  the  land  m  socage  in  severalty, 
14  H.  7.  s6.       <uid  as  to  the  land  in  chivalry  to  recover  the  third  part,  and  com- 
Keble.  pare  it  to  the  case  in  8  £.  4.  3.  that  damages  shall  not  be  reco- 

(^^*  1^6*      vered,  partly  against  the  defendant  in  an  appeale,  and  partly 
"^  against  the  abettors,  but  entirely  either  agamst  the  one  or  the 

other.    And  Littleton  here  putteUi  this  case,  that  the  gardein  in 
socage  hath  assets  in  value,  and  seeing  it  is  a  dower  against  com- 
mon right,  they  hold  that  she  must  be  entirely  endowed  either 
r  1  a<(  £  1       ^^  herselfe  against  common  right,  or  against  the  gardein  accord- 
5«I  b.  4  e1  a.  tit.  *^  ^  common  right.  But  [a]  yet  by  the  booke  in  25  E.  3.  53.  b. 
Dbseisin,  10.  Regist.  Jodie.  96.  lib.  Intrat.  as.  16  £.3.  Breve,  657.  90  £.  3.  Jodgnient,  175. 

and 


(3)  For  voucher  in  wardship  in  dower. — i.  If  the  heir  he  in  loardMp  of 
guardian  in  chivalry^  though  he  he  in  toardship  of  many,  there  ought  to  be  xx}ucher 
qf(dl  having  the  heir  in  wardship,  because  every  one  may  make  defence,  and  every 
one  shall  lose  mronortionably*  But  several  writs  lie  against  several  guardians* 
16  £«  3.  Briete,  057. — 3.  If  the  heir  be  in  wardship  of  one  or  many  guardians 
in  socage,  one  may  vouch  the  heir  in  wardship,  or  may  vouch  at  large  as  it  seemsp 
and  not  as  in  wardship,  because  the  guardian  has  the  land  only  to  the  use  qf  the 
infant, — 3.  If  the  heir  be  in  wardship  of  the  demandant  in  chivalry,  he  ought  to 
vouch  in  wardship  of  the  demandant ;  but  if  he  be  in  wardship  of  the  demandant 
in  socage,  there  it  is  in  the  election  of  the  feoffee  to  vouch  in  wardship  of  the  de^ 
mandant.  Registr.  Judicial.  54.  nut  he  may  plead  in  bar,  and  pray  that  she 
shall  be  endowed  de  pluis  beale  as  well  as  guardian  in  chivalry,  21  £.  3.  28. 
25  £.  3.  21.— 4.  But  if  A.  having  4  acres  in  socage  and  2  ctcres  in  chivalry 
makesfeqffinerit  of*k  acres  of  socage  with  warranty  and  dies,  the  heir  within  age, 
and  dower  is  brought  by  the  wife  rf  A.  against  the  Jeqffee,  dubitatur  if  he  may 
vouch  the  heir  in  wardship  of  the  guardian  in  chivalry  only,  or  ought  to  vouck 
in  wardship  qf  the  demandant  and  of  guardian  in  chivalry,  or  if  he  shall  ordy 
plead  in  bar  that  she  may  endow  herself  de  pluis  beale.  But  whether  the  voucher 
oe  in  wardship  of  guardian  in  chivalry  only,  or  of  guardian  in  chivalry  and  de* 
mandant  guardian  in  socage,  the  guardian  shall  turn  all  the  loss  on  the  demandant 
as  it  seems.  Reg.  Judic.  54.  21  E.  3.  28.  25  E,  3.  51.  Hal.  MSS.— There 
is  an  obscurity  in  the  thi^d  part  of  this  annotation  by  lord  Hale,  which  the 
editor  on  translating  found  nimself  unable  to  remove.  See  further  on  the 
subject  in  Hugh,  on  Orig.  Wr.  166 — [Note  231.] 
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and  others  it  appeareth,  that  she  may  in  this  very  case  retaine 
for  part,  and  recover  against  the  gardein  for  part  (2). 

Gardein  in  chivalry  [b]  shall  plead  in  barre  of  her  dower,  de-  [h'\  7  E.  3. 57. 
tainment,  or  eloigning  of  the  body  of  the  ward,  because  his  mar-  8  £.  3.  71. 
riage  doth  appertaine  unto  him:  and  if  the  heire  come  in  [c]  as  (^^'  ^',^"  M9) 
vouchee,  he  shall  plead  the  same  plea.     But  he  shall  not  plead   M  *  o  F  *^  ^^ 
detainment  of  the  charters,  [d]  because  the  charters  concerning  |j  Ki.Dy?a3o. 
the  inheritance  of  the  heire  belong  not  to  the  gardein  (3).    The  [t]  3  E.  3. 
gardein  in  chivalry  [e]  may  assigne  dower  of  the  lands  and  tone-  *^"w.  75. 
ments  he  hath  in  ward,  or  if  he  assigne  a  rent  out  of  those  lands  ^^'  ^' 
in  allowance  of  her  dower,  it  is  good.     If  the  gardein  in  chi-  \\\Tcap^' 
valrie  assigne  too  much  for  her  dower,  the  heire  shall  have  a  (F.N.B.  148, 
writ  of  admesurement  by  the  common  law  (4).    And  so  [/]  if  mq* 
the  heire  within  age  assigne,  before  the  gardein  enter,  to  the  ^  ]^^*-  367-) 
wife  too  much  in  the  dower,  the  gardein  shall  have  a  writ  of  jy  -•  ^™*^'' 
admesurement  by  the  statute  of  IVest.  2.  cap.  7.     And  if  tlie  Reg.  origin.  171. 
heire  within  age,  before  the  gardein  enter  into  the  land,  assigne  Flet.  li.  5. 
too  much  in  dower,  he  himselfe  shall  have  a  writ  of  admesure-  cb.  sa. 
ment  at  full  age :  and  some  have  said,  that  in  that  case  he  may  ?  ^'  ^'  ^*^' 
have  it  within  age.     [g]  But  if  the  heire  (before  the  gardein  f.  n.^b.'?4q. 
enter)  endow  the  wife  of  more  than  she  ought,  and  the  gardein  [g]  7  it  9. 
assigne  over  his  estate,  his  assignee  shall  have  no  writ  of  adme-  Admes.  4. 
surement,  because  it  was  a  thing  in  action.    Also,  the  heire  F.N.B.  148. L 
shall  have  an  [k]  admesurement  for  the  assignment  in  the  life  ^  J^  ^' 
of  his  ancestor,  by  the  common  law,  [t]  and  a  writ  of  admesure-  f.  IV.  B.  149.  A. 
ment  lyeth  upon  an  assignment  in  chancery.  [t]  7.  R.  3. 

Sub.  sop.     va  H.  6.  Admes.  9.    F.  N.  B.  149.    35  £.  3.  51. 

"  Then  the  judgement  shall  be  given,  that  the  gardein  in  chi" 
vain/ shall  hold  the  lands  holden  of  him  during  the  nonage  of  the 
infant  quit  from  the  voomany  Sfc*' 

"  Judgement"    Judicium^  quasi  juris  dictvim,  the  very  voyce 
of  law  and  right,  and  therefore  Judicium  semper  pro  ventate  aC' 
eipitur.    The  ancient  words  of  judgement  are  very  significant,  (i  Ro.Abr.  aoi. 
donsideratum  est^  Sfc.  because  that  judgement  is  ever  given  by  Cro.  Cha.  433. 
the  court  upon  due  consideration  had  ofthe  record  before  them :  ^^^'  *^®-  ■•) 
and  in  every  judgement  there  ought  to  be  three  persons,  actors 
reuSf  and  judex.    Of  judgements  some  be  finall,  and  some  not 
finall,  whereof  you  shall  read  more  hereafter.  And  now  to  retume 
to  our  author,  it  is  materiall  that  these  words  Cet  aetera)  be 
explained  at  large,  viz.  J^  qubdpradicta  A.  (the  demandant)  33  E.  4.    Dow 
capiat  de  terris  h€ered'  prcedicti  in  custodid  sud  existen*.  ad  valen^  iG*    16  £•  $• 
tiamprced*  3.  partis  cum  pertinen*  tenend*  nomine  dotis  sua  pro  ^■•5'  **^' 
praif  3.  parte  superius  per  eam  p^it  (5).    Now  some  are  of  ^^     ^ 
opinion,  that  upon  this  judeement  the  demandant  may  not  in  any 
sort  endow  herselfe  of  the  land,  because  she  cannot  do  an  act  to 
herselfe,  but  she  shall  recoupe  the  third  part  of  the  profits  upon 

ner 
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(2)  Vid.  2  £.3.  Vouch.  213.   13  £.3.   Judgment,  165.    Hal.MSS. 

(3)  Vid.  9  Rep.  15.  b.  Ann  Bedingfiekfs  case.  Hal.  MSS.— See  further 
as  to  pleading  detainment  of  charters,  Hugh.  Orig.  Wr.  183.  Vin.  Abr.  Dower, 
L.  M.  and  N. 

(4)  See  further  as  to  admeasurement  of  dower,  Vin.  Abr.  Datoer,  Q.  a.  and  as 
to  assignment  in  chancery,  Hugh.  Orig.  Wr.  1 71.    New  Abr.  Domer,  D.  3. 

(5)  15  E.  3.  Dovoer,  09.    Hal.  MSS.    ^ 
Vol.  I.  M 
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her  acoounty  and  he  endowed  against  the  heire  at  his  full  age  (6). 
But  observe  what  Litdeton  saith  in  the  next  Section :  but  before 
you  come  to  that,  observe  what  priviledge  the  common 
Ia#  i^  giveth  to  the  land  holden  by  knights  service,  T  SQ-H 
viz.  that  it  shall  not  be  dismembered,  but  the  whole  {_  i)  J 
dower  taken  of  the  lands  holden  in  socage;  and  the 
reason  is,  for  that  knights  service  is  for  the  defence  of  the  realm, 
whidi  is  pro  bono  publico^  and  therefore  to  be  favoured. 


Sect.  49* 

yd  ND  fiote,  thai  after  such  a  judgement  given,  the  wife  may  take  her 
neighbours,  and  in  their  presence  endowherselfe  by  metes  and  bounds 
of  the  fairest  part  of  the  tenements  which  she  liath  as  sardein  in  socage  (i), 
to  have  and  to  hold  to  her  for  terme  of  her  life;  and  this  dower  is  called 
dower  de  la  pluis  beale. 

And  the  judgment,  viz.  tenend*  nomine  doUs^  proveth,  tliat 
she  may  have  it  for  terme  of  her  life,  for  every  dower  is  for 
terme  of  life. 

Sect.  50. 

yd^^  ^^^^1  that  stich  dowmeni  cannot  be,  but  where  a  judgement  is 
given  in  the  hinges  court,  or  in  some  other  court,  B^c,  (2),  and  this  is 
for  the  preservation  of  the  estate  of  the  gardein  in  chivalrie  during  the 
nonage  of  the  infant, 

«  WHERE 


(6)  Where  judgment  shall  be  against  heir  and  where  against  voudiee. — 
1 «  IVhere  the  heir  of  the  husband  is  vouched  as  having  assets  in  the  same  county y 
and  the  demandant  ackwntJedees  it^  judgment  shall  be  for  the  demandant  against 
the  heirj  and  that  the  tenant  MoUgo  in  peace  if  he  has  assets  in  the  same  county  ^ , 
and  if  not  judgment  against  the  teuanty  and  for  him  over  in  Talue.  But  if  it  is 
agreed  that  he  has  not  assets  in  the  same  county y  but  only  in  a  foreign  county 
thenjudgment  shall  be  against  the  tenant,  and  for  him  ever  in  value*  6E  3. 1 1 . — 
a.  If  he  has  assets  for  part  in  the  same  county  y  vide  conditional  judgment  for  that 
party  2  E.  3.  Vouch.  213.  25  £.  3.  58. — $>  If  the  tenant  lou^es  the  heir  qf 
the  husband  having  assets  in  the  same  county,  and  the  voucher  is  counterpleaded, 
or  if  the  demandant  dedit  the  assets,  Sfc,  then  it  seems  judgnient  shau  be  for 
demandant  immediately  against  the  tenant y  and  for  him  over  in  value.  But  it 
seems,  that  the  demandant  may  pray  conditional  Judgment,  if  the  heir  counter^ 
pleads  the  assets  toith  warranty.  Quere  and  viae  lb  £.  3.  Vouch,  85.  3  E.  3. 
Judgment,  165.  18  £.  3.  38. 55.-^4.  But  if  tenant  vouch  7.  S*  tvho  vouches  the 
heir  of  the  husband  having  assets  in  the  same  county,  stiU  no  judgment  condi- 
tioniu  shall  be  given.  1 8  £•  3. 36.  Contra  3  J^.  3.  Vouch,  2 1 3.  Hal.  MSS. 
—See  further  Hugh.  Orig.  Wr.  163.— [Note  832.] 

(1)  Of  the  value  of  the  third  part  of  the  tenementSy  xiohich  the  guardian  in 
chro^ry  has,  Sfc.    L.  and  M.^«Koh#-*P.  and  Red. 

(2)  That  the  toife  can  do  thisy  L.  and  M.-^-^Roh. — [See  also  Feame  on 
Remainders,  28.  378.] 
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"  TXTHERE  a  judgement  is  giveuy  Sfc.'*    For  without  such  a  15  E.  3. 

judgement,  as  appeareth  beforCi  gardein  in  socage  cannot  I>ower,  69. 
endow  herselfe,  as  likewise  hadi  bin  said  before  (,3).  16  £.  3.  tif. 

'  Wast.  100. 

"  Or  in  some  other  court."   That  is,  by  writ  of  right  of  dower  Bract.  Hb-s  sqq- 
m  the  court  of  the  heire,  if  he  have  any,  or  of  the  lord  of  whom  ^-  N.  B.  7, 8. 
the  land  is  holden. 


« 


And  this  isjbr  the  preservation  qfthe  estate  of  the  gardein  in 
chivalry  during  the  nonage  of  the  infant"  For  the  heire  (before 
the  entry  of  the  gardein)  cannot  plead  tlie  same  plea,  that  tlie 
demandant  should  endow  herselfe  de  la  pluis  beale.  And  the 
reason  of  this  dower  de  la  pluis  beale  to  be  all  of  the  socage 
land,  was  for  advancement  of  chivalrie  for  the  defence  of  the 
realme  (4). 


Sect.  61. 

^  ND  so  you  may  see  Jive  kinds  of  dower,  viz.  dower  by  the  common 
"^^  law,  dower  by  the  custome  (5),  aower  ad  OBtium  ecclesise,  dotver  ex 
assepsu  patris,  and  dotoer  de  la  pluis  beale. 

This  is  manifest  of  itselfe,  and  therefore  needeth  no  explanation. 


[ 


40."1  8^  Sect.  52. 


y^  ND  memorandum,  that  in  every  case  where  a  man  taketh  a  wife 
"^  seised  of  stick  an  estate  of  tenements,  S^c.  as  the  issue,  which  he  hath  by 
iis  wifey  may  by  possibility  inherit  th$  same  tenements  of  such  an  estate  as 
the  wife  hath,  as  heire  to  the  wife ;  in  this  case,  efter  the  decease  of  tJie 
wife,  he  shall  have  the  same  tenements  by  the  curtesie  of  Englana,  but 
otneivrise  not. 

"  3/EAf ^K-*^^  UM'*    This  word  doth  ever  betoken  some  Sect.  334. 301 . 

excellent  point  of  learning,  which  our  author  hath  used  935* 
in  other  places,  as  appeareth  in  &e  mareent. 

The  matter  hereof  nath  bin  partly  expbined  in  the  Chapter  of  ^^*«  ^9- ^• 

JCenant  by  the  Curtesie.    If  a  man  [a]  taketh  a  wife  seised  of  iVH.\    ^'  ^' 
8  H.  7.  17.  Stwinf.  195.  tt7  E.  3.  77.  46  E.  3.  Petit,  ao.  a6  Ajs,  p.  a.  13  H.  4.  8. 

lands 


Jb-I- 


<3)  Dower  de  la  pUds  beale,  being  merely  a  consequence  of  tenures  by 
knights  service,  .is  virtually  abolished  by  the  statute  which  converts  such 
tenures  intu  socage.    See  12  Ch.  2.  c.  24. — [Note  233.] 

(4)  Vid.  16  ^»  3.  83.  She  may  recoup  the  third  part  of  the  profits  on  her  onvi 
account,  ut  videtur,  vHihout  judgment.    Hal.  MSS. 

(5)  Besides  the  bo^ks.  cited  ante  33.  b.  as  to  dower  by  custom,  see  Hugh. 
Orig.  Wr.  160.  Robins.  Gavelk.  ciup.  2.  New  Abr.  Datoer,  K.  Vin.  Abr. 
Copyhold,  H.  e.     Com.  Dig.  Copyhold,  K.  2. 
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40.  a.  40.  b.]  Of  Dower.        L.  1 .  C.  5.  Sect.  53. 

lands  or  tenements  in  fee,  and  hath  issue,  and  after  the  wife  is 
attainted  of  felony  so  as  die  issue  cannot  inherit  to  her,  yet  he 
shall  be  tenant  by  the  curtesie,  in  respect  of  the  issue  which  he 
had  before  the  felonie,  and  which  by  possibility  might  then  have 
inherited.  But  if  the  wife  had  been  attainted  of  felonie  before 
the  issue,  albeit  he  hath  issue  afterward,  he  shall  not  be  tenant 
by  the  curtesie  (i). 

[b]  8  Co.  34,         <'  As  heire  to  the  voifer    This  doth  implie  [&]  a  secret  of  law, 
ill  Paine's  case,    for  except  the  wife  be  actually  seised,  the  heire  shall  not  (as 

hath  been  said)  make  hiinselfe  heire  to  the  wife  (<2) :  and  this  is 
the  reason  that  a  man  shall  not  be  tenant  by  the  curtesie  of  a 
seisin  in  law. 


Sect.  53. 

ft 

yd  ND  also,  in  every  case  where  a  woman  taketh  a  husband  seised  .of 
such  an  estate  in  tenements^  S^c.  so  as  by  possibilitie  it  may  happen  that 
ihe  wife  may  have  issue  by  her  husband^  and  that  the  same  issue  may  by 
possibiUtie  inherit  the  same  tenements  of  such  an  estate  as  the  husband 
hath,  as  heire  to  the  husband,  of  such  tenements  she  shall  have  her  dower, 
and  otherwise  not.  For  if  tenements  be  given  to  a  man,  and  to  the  heires 
which  he  shall  beget  of  the  bodie  of  his  wife,  in  this  case  the  wife  hath 
nothins  in  the  tenements,  and  the  husband  hath  an  estate  but  as  donee  in 
special  taile.  Yet  if  the  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements ;  because  the  issue,  which  she  by  possibility 
might  have  had  by  the  same  husband,  might  have  inherited  the  same  tene- 
menis.  But  if  the  wife  dyeth,  living  her  husband,  and  after  the  husband 
takes  another  wife,  arid  dieth,  his  2.  wife  shall  not  be  indowed  in  this  case, 
for  the  reason  aforesaid. 

^  op  as  by  possibility  it  may  happen  that  the  mfg  may  have  issue 
laH.  4.  3.  by  her  husband.      Albeit  the  wife  be  a  hundred  yeares 

7  H.  6.  11,1 3.   old,  or  that  the  husband  at  his  death  was  but  foure  or  seven 

yeares  old  (3),  so  as  she  had  no  possibiUtie  to  have  issue  by  him, 

yet  seeing  the  law  saith,  that  if  the  wife  be  above  the  a£;e  of  nine 

(1  Ro.  Abr.        years  at  the  death  of  her  husband,  she  shall  be  endowed,  and  that 

075.)  women  in  ancient  times  have  had  children  at  that  age,  whereunto 

no  woman  doth  now  attaine,  the  law  cannot  j  udge  that  impossible, 
which  by  nature  was  possible.  And  in  my  time,  a  woman  above 
threescore  yeares  old  hath  had  a  child,  and  ideb  non 
defittiiur  i^  injure.  And  for  the  husband's  being  of  r4iO."l 
such  tender  yeares,  he  hath  habitum,  though  he  hath  I  k  J 
not  potentiam  at  that  time,  and  therefore  his  wife 
shall  be  endowed. 

*'And 

(1)  See  ante  79.  b,  n.  4,  and  Vin.  Abr.  Curtesy^  H. 

(2)  See  8  Co.  36.  a.  where  1 1  H.  4.  1 1 .  and  40  E.  3. 9.  are  cited  to  prove 
this  doctrine.  See  also  ante  1 1 .  b.  where  it  is  advanced  as  a  general  rule,  that 
he  who  claims  by  descent,  must  make  himself  heir  to  the  person  last  actually 
seised.  See  furOier  ante  14.  b.  15.  b.  and  n«  3.  in  11  b.  W.  Jo.  361,  and 
Blackst.  Law.  Tn  Svo.  ed.  vol.  1.  p.  180. 

(3)  See  ante  33.  a. 


L.  1 .  C.  5.  Sect.  54, 55.      Of  Dower.         [40.  b;  41 .  a. 

**  And  that  the  same  issue  may  by  possihiUtie  inherit  the  same 
tenements."    A  man  seised  of  land  m  generall  taile>  taketh  wife, 
and  after  is  attainted  of  felony,  before  the  said  statute  of  i  E.  6. 
the  issue  should  have  inherited,  and  yet  the  wife  should  not  have 
bin  endowed ;  for  the  statute  of  W.  a.  ca.  i.  relieveth  the  issue 
in  taile,  but  not  the  wife  in  that  case  ( i  ]•    But  at  this  day,  if 
the  husband  be  attabted  of  felony,  the  wife  shall  be  endowed,  (Ante  37.  a.) 
and  yet  the  issue  shall  not  inherit  the  lands  which  the  father  had 
in  fee  simple.    If  the  wife  elope  from  her  husband,  &c.  she  shall  (F.  N.  B. 
be  barred  of  her  dower,  as  hath  beene  said  (2),  and  yet  the  ^fi^*^ 
issue  shall  inherit  (3).  .    ^'"'  ^^ 


Sect.  54. 

You  may  easily  perceive  by  the  context  that  this  shaft  came  5^3- 

never  out  of  Littleton's  quiver  of  choice  arrowes  (4),  and  there-  J^^***""'  *49- 

fore  I  will  leave  it.     Onely  for  students  sake  I  will  referre  ^™ 

them  to  5 E.  3.  Voucher,  249.     8  E.  3.  Ass.  393.   4  H. 6. 24.  ^  h.  eTaV 

JF.  N,  B.  149.  F.  N.  B.  149. 

I\r0  TE,  if  a  man  be  seised  of  certaitie  lands,  and  taketh  wife,  and 
'^  ^  after  aueneth  the  same  land^  with  warrantie,  and  after  the  feoffor 
and  feoffee  dye,  and  the  wife  of  the  feoffor  britig  an  action  of  dower 
ngatnst  the  issue  of  the  fecme,  and  he  vouch  the  heire  of  the  feoffor,  and 
honing  the  voucher  and  undetermined,  the  wife  <y  me  jfefffee 


C41."l  brings  her  action  of  dower  against  the  heire  of  the  ^^  jefffee, 
a«  J  and  demand  the  third  part  of  that  whereof  her  husband  was 
seised,  arid  mil  not  derhand  the  third  part  of  these  two  parts  of 
which  her  husband  was  seised;  it  vms  adjudged,  that  she  should  have  no 
judgment  mUill  such  titne  as  the  other  plea  were  determined. 


Sect.  55.     (1)  t 

/4  ^^  '^^le,  Vavisor  saith,  that  if  a  man  be  seised  of  land  and  com-- 
mitteth  felony,  and  after  alieneth,  and  after  is  attaint,  the  wife  shall 
have  a  good  action  of  dower  against  the  feoffee :  but  if  it  be  esclieated  to 
the  l^nSf  or  to  the  lord,  she  snail  not  have  a  writ  of  dower.  And  so  see 
the  difference,  and  inquire  what  the  law  is  herein. 

THIS 


(1) .  13  if.  4.  3,  6^  Hankford.  Hal.  MSS.— See  further  as  to  loss  of  dower 
by  the  husband's  offences  ante  37.  a.  post.  392.  b.  Hugh.  Orig.  Wr.  156,  and 
Yin.  Abr.  Dower,  Q.  6. 

(2)  See  ante  32.  a. 

(3)  See  another  instance,  where  the  issue  shall  inherit  md  yet  the  wife 
shall  not  be  endowed,  in  Perk.  sect.  317. 

(4) .  Section  54  is  neither  in  the  edition  by  L.  and  M.  nor  in  the  Roh.  edition. 
It  appears  to  Imve  been  first  added  in  the  edition  by  P. 

(1)  t  Section  S5  is  not  m  L.  and  M.  nor  m  Roh.  but  is  in  P.  and  the 
subsequent  editions. 
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41.  a.]  Of  Dower.         L.l.  C.5.  Sect.aa. 

n^HlS  koko  of  Aeoewfiddi^imy  fie^epiosaea hoc oph^  for 
it  18  cleare  m  law,  that  the  wife  at  the  common  law  should 
Vide  Sect.  746.  not  have  been  endowed  against  the  feofFee.  For  to  deterre  and 
Vide  Britton,  restnune  men  from  committing  of  treason  or  felony,  the  law  hath 
Mp.  109. 1. 1.  inflicted  five  punishments  upon  him  that  is  attainted  of  treason 
E^^llt  or  felony.  1,  He  shall  lose  his  life,  and  that  by  an  infamous 
fo,  397. 30. 311.  death  of  hanging  betweene  heaven  and  the  earth,  as  unworthy 
Stauof.  PI.  Cor.  in  respect  of  his  ofFenoe  of  either.  2,  His  wife,  that  is  a  part  of 
J94»  196-  himselfe,  C^  erunt  aninue  dna  in  carne  un^J  shall  ^__  ,  . 

Bnttou,  tol.  16,  ,^g  Y^^  d^e,     3^  His  Wood  is  corrupted,  and  (P^»*- a9«- ^0 

'^'  his  children  cannot  be  heires  tohim,  and  if  he  be  noUe  or  gentle 

before,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble. 

4,  He  shfdl  forfeit  aU  his  lands  and  tenements ;  and  5,  all  his 

Vide  Sect.  746.    goods  and  chattels;  and  all  this  is  included  by  the  law  in  the 

judgement,  quod  suspendatur  per  coUum*  But  this  is  not  intended 
( 1  Leon.  3.}        of  ^1  felonies,  but  of  felony  by  stealing  of  goods  above  the  value 

of  xii.  pence,  and  not  oi petit  larceny  under  the  value  (2).  So  as 
the  woman  shall  lose  her  dower  as  well  against  the  feofiee  as 
M.  3  &  4  Ph.  against  the  lord  by  escheat.  And  so  it  was  resolved  in  a  writ  of 
6l  Mar.  Ko.  760,  dower  brought  by  Mary  Gates  late  wife  of  John  Gates,  who  after 
ill  com.  banco.  ^^  coverture  had  infeoned  Wiseman  in  fee,  and  after  committed 
^i^^  ^qo  ^^^  treason,  and  was  thereof  attainted,  that  the  wife  should  not 
'  "*  '  be  indowed  against  the  feoffee,  and  in  that  case  it  was  resolved, 
Bractoii,  lib.  4.  that  80  it  was  at  the  common  law  in  case  of  felony  (3).  And  it 
foi.  311.  is  to  be  understood,  that  the  wife  shall  not  only  lose  her  reason- 

able dower  at  the  common  l8#  for  the  felony  of  her  husband,  but 
also  her  dower  ad  ostium  ecdesue^  and  ex  assensu  pairis  (4),  for 

felony 

(2)  But  outlawry  in  trespass  doth  not  bar.    3  JEI.  3. 7. 41.    Hal.  MSS. 

(3)  S.  C.  ace.  Dy.  140.  d.  and  N.  BendL  $^,  But  Dyer  observes,  yet  nota 
that  the  land  aliened  before  the  treason  committed  was  not  subject  to  anyjorfeiture 
or  escheat ;  and  adds,  that  Brown  seijeant  Jitk  valde  iratus  propter  mdidunL 
pradictum*  Also  in  Sav.  54,  there  is  a  case  of  attainder  of  the  husband  for 
treason,  in  which  two  judges  for  the  reason  mentioned  in  Dyer  were  inclined 
to  Vavisour's'  opinion ;  but  the  case  of  Sir  John  Gate's  wife  being  cited,  the 
court  held  that  the  demandant  was  not  entitled  to  dower.  In  this  latter  case 
the  wife  aflerwards  had  dower ;  but  then  it  was  allowed  to  her  on  account  of 
the  reversal  of  her  husbands  attainder.     See  3  Inst.  315. — [Note  334.] 

(4)  Here  lord  Coke  expressly  makes  dower  ex  assensu  patris^  as  well  as  the 
dowers  at  common  law  and  ad  ostium  ecdesia,  liable  to  be  defeated  at  common 
law  by  the  husband's  treason  or  felony.  Ante  37.  a.  But  some  have  inclined 
to  think,  that  the  5  &  6  £.  6.  c.  1 1.  which  so  &r  repeals  the  1  £«  6.  c.  s.  and 
revives  the  common  law  as  to  take  away  the  wife's  dower  in  case. of  treason  by 
the  husband,  doth  not  extend  to  dower  ex  assensu patris.  This  will  appear  from 
the  following  extract  from  a  valuable  manuscript,  which  has  been  already  cited, 
•—/if  seems  that  d&wer  ex  assensu  patris  shdU  not  be  lost  by  the  statute  qfsE^  6,  by 
attainder  of  the  husbandfor  treason  \Jbr  the  wife  is  in  by  thejhtker  and  not  by  the 
husband^  andif  action  be  broughtjbr  the  land^  it  shall  Se  against  the  husband  and 
wife*  Contra  of  dofwer  ad  ostium  ecclesis.  Quaere  tamen  of  the  former  ease 
ex  assensu  patris.  MS.  Comment  on  LitU.  Pen.  edit. — ^InFlowden's  Queries, 
181,  a  like  question  is  started  as  to  the  e&ct  of  the  hosbaiid's  attainder  of 
felony  on  dower  ex  assensu  pairis  befi)re  the  1  £•  6.  c.  a.  changed  the  eommoD 
law,  and  saved  the  wife's  dower ;  but  Mn  Plowden  argues  against  the  wife.  See 
further  ante  35.  b.  where  Lord  Coke  mentions,  that  according  to  some  opinioni^ 
the  wife  lost  dower  ex  assensu  patris^  if  after  assent  the  father  was  attainted  of 
treason  or  felony. — [Note  235.] 


L.I.  C.6.  Sect.56.  Of  Tenant  for  life.       [41.  a.  41.  b. 

felony  done  after  the  dower  assiffoed,  and  dower  by  custome 

also  (5).  And  the  reason  of  all  this  is  yeelded  by  Littleton  him- 

selfe  in  the  chapter  of  Warranties,  Section  746,  to  the  end  that  Vide  Sect.  746. 

men  shoidd  be  afraid  to  commit  felony.  But  at  this  day  the  wife  Britton,  cap. 

of  a  man  attainted  of  felony  (as  often  hath  been  said)  shall  be  f^  Homicide, 

endowed  by  force  of  the  statutes  in  that  case  provided.  Bncton  lib  4. 

And  it  appeareth  by  BriUoHt  que  Jem  de  homicide  ne  teignentd  foi.  3o8.'& 

doner  de  tenanU  que  lourjuit  assigne  per  hur  ^rons,  so  as  the  Fleta ;  ubi  supra 

wife  of  a  felon  attainted  by  the  common  law  was  disabled  to  re-  ^  Brittoo,  ubi 

cover  dower  ad  ostium  ecclesuey  and  ex  assensu  patrisy  as  well  as  '"P*^ 
her  reasonable  dower  which  the  common  law  gave  her.  See  in 
Bracton  many  barres  of  dower  as  the  law  was  then  heliL 


r41."l  fc^CuAP.  6.    Tenant  for  term  of  life.       Sect.  56. 

HTE  NANTjfhr  term  of  life  is,  where  a  man  letteth  lands  or  tenements 

to  another  for  terme  of  the  We  of  the  lessee^  or  for  terme  of  the  life  of 

another  man.    In  this  case  the  lessee  is  tenant  for  terme  oftife.     But  by 

common  speech  he  which  hoMeth  for  terme  of  his  ownelife,  is  called  tenant 

for  terme  of  his  life,  and  he  which  holdethfor  terme  of  anothet^s  life,  is 

called  tenant  for  terme  of  another  pianos  /i/%  (tenant  pur  terme  d'auter  vie). 

^*  0R  for  terme  qfthe  life  of  another  man!*    Now  it  is  to  be  (Cro.  Ja.  soo. 
qu       understood,  that  ifthe  lessee  in  that  case  dieth  living  C6;f/y  554-) 
ene  vie  (that  is,  he  for  whose  life  the  lease  woei  made),  he  that  first  Bi^ct.  lib.  a. 
entreth  shall  hold  the  land  during  that  other  man's  life,  and  he  ^.^^l^.  ^  ^ 
that  wo  entreth  is  within  Littleton's  words^  viz.  tenant  pur  outer  Beta,  Ub.  3. 
ofe,  and  shall  be  [a]  punished  for  waste  as  tenant  pur  outer  vie,  ca.  la. 
and  subject  to  the  payment  of  the  rent  reserved,  and  is  in  law  Britton,  fol.83. 
called  an  occupant  (1)  (occupans)^  because  his  title  is  by  his  first  ^"^o"'      ^ 

Vide  Sect  381 .  [a]  Vide  le  Deme  de  Woreest.  case,  6  Co.  37.    vj  Abs.  31 . 

39  £.  3.  1.  97  U.  6.  Beoogaisance.  Stathampl.  ultimo.  38  H.  5.  97.  Bnu:tOD,Ub.  9. 
to,  9.    BrittoD,  fb.  84, 85.    Vaugb.  189, 190.    (Cro.  £1. 407.) 

occupation. 


(5)  In  Winch.  97,  there  is  a  loose  note  of  a  case,  in  which,  notwithstanding 
the  1  £•  6.  c.  s«  fior  presen^ng  dower  in  cases  of  treason  or  felony  by  the  hus- 
band, Windi  imdined  to  think,  that  attonider  of  the  husband  for  felony  pre- 
vent^ the  wife's  dower,  where  the  wife  of  a  copyholder  for  life  was  dowable 
by  custom.  But  the  reasons  of  this  opinion,  which  seems  strange,  do  not 
appear. — [Note  336.] 

(1)  Who  shall  be  occopoAt.— il.  makes  lease  to  B./or  one  hundred  years  f  and 
afterwards  ousts  him  and  makes  kasfi  to  C. for  the  li/e  of D.  B.  re-enters,  C.  dies: 
B,  shall  not  he  occupant  against  his  wiU,  for  so  his  term  would  be  drowned, 
H.  6  Jac.  C.  B.  Bawlin's  case*  Lessee  for  another's  Ufe  makes  lessee  mt  wiUt  who 
continues  in  possession  after  the  death  ^his  lessor:  he  is  an  occupant.  If  A .  lessee 
Jbr  anothef^  ^  makes  lessee  Jor  years,  who  is  possessed,  and  A»  dies,  it  seems  that 
lessee  for  years  shaU  be  occupant  against  his  own  will,  though  he  doth  not  enter ; 
hut  if  the  lessee foryears  fnakes  lease  at  will,  and  then  A,  dtes,  lessee  at  wiU  shall 
he  occupant^  thougn  he  claims  to  the  use  ofths  lessee  for  years,  or  though  lessee 

M4  for 


41.  b.] 


Of  Tenant  for  life.       L.  1 .  C. 6.  Sect.  56. 


occupation*    And  so  if  tenant  for  his  owne  life  grant  over  his 
estate  to  another,  if  the  grantee  dyeth  there  shall  be  an  occupant. 

[b]  37  Ass.  ^^  ^^c  manner  it  is  of  an  estate  created  by  law  [6] ;  for  if  tenant 
p.  31.  &  PI.  by  the  curtesie  or  tenant  in  dower  grant  over  his  or  her  estate. 
Com.  fo.  38.  b.  and  the  grantee  dieth,  there  shall  be  an  occupant  (a).  But  against 
m  Cokhorst's  ^^  j^jjjg  j^^^q  gji^ll  be  no  occupant^  because  ntdlum  tempus  oc- 
Bam,  303.  currit  regi.  And  therefore  no  man  shall  gain  the  king's  land  by 
(Cro/janudoi.  priority  of  entry.  There  can  be  no  occupant  of  any  thing  that 
Mo.  3<)4.  lyeth  in  grant  (3),  and  that  cannot  passe  without  deed,  b^suse 
m"*  S'"'  ^^'  c^^T  occupant  must  claime  by  a  yi/^  estatet  and  averre  the  life  of 
Cro.  Jam  a8a  )   ^^^  ^^  ^^  ^^^'  ^*  ^^^  [^^  good  to  prevent  the  incertainty  of 

[c]  LtttletoQ,  the  estate  of  the  occupant  to  adde  these  words  (to  have  ana  to 
167.  hold  to  him  and  his  heires  during  the  life  oi  cesty  que  vie)  and 
11  H.  4.  43.  this  shall  prevent  the  occupant,  and  yet  the  lessee  may  assigne  it 
•10  k  ^  3^         ^  whom  he  will ;  or  if  he  hath  already  an  estate  for  another 

7  H.  4. 46\         man's  life  without  these  words,  then  it  were  good  for  him  to 

8  H.  4. 15.  Dier.  8  Eliz.  353.  (3  Ro.  Abr.  150,  151.  1  Ro.  Abr.  844.  1  Leon.  136. 

Post.  339.  a.)  assigne 

-  ... 

Jor  year$  enters  on  lessee  at  voill  andcUums  to  be  occupant.  But  riding  over  the 
ground  to  hunt  or  hawk  doth  not  make  an  occupant.  Vid.  Dy.  328.  H.  15  Jac 
B.R.  Rot  356.  Stellicom  and  Hayes,  andM,  10  Jac.  Buktr.  n.  6.  Chamber- 
lain and  Ewer,  A,  lessee Jbr  Ufe  ofB.  makes  lease  to  C,  for  ^o years,  render ' 
ing  51/.  C.  makes  lease  to  D.  Jbr  10  years,  rendering  3^  A,  dies:  D.  is 
ocawant,  yet  he  shall  pay  the  rent  qf^Lto  C.  and  C.  sSall  patf  the  rent  o/s  l- 
to  D.  for  D*s  term  is  prevented  from  merging  by  the  intefventent  reversion  in 
C.  but  2).  has  the  freehold  in  reversion  expectant  on  C.*s  term  and  the  rent 
incident  to  it.  Hal.  MSS.— See  Stellicom  and  Hayes  in  2  Ro.  Rep.  123,  and 
Cro.  Jam.  554,  and  Chamberlain  and  Ewer  in  2  Bulstr.  11.  2  Ro.  Abr.  X51. 
E.  pi.  3i  4>  an<i  Palm.  42.— [Sanders'  Uses,  vol.  2.  p.  i.] — [Note  237.] 

(2)  In  some  books  it  is  asserted,  that  there  cannot  be  an  occupant  of  estates 
created  by  law,  without  distinguishing  between  ^general  and  &  special  occupant. 
Cro.  Eliz.  58.  1  Bulstr.  135.  2  Ro.  Rep.  123.  Probably  the  assertion  was 
meant  to  be  confined  to  die  former,  for  as  to  the  latter  the  authorities  seem 
decisive  in  favour  of  the  heir's  taking  as  special  occupant  if  named  in  granting 
over  curtesy  or  any  other  estate  created  by  law.  See  27  Ass.  pi.  31.  Plowd. 
28,  and  556,  and  Palm.  32.  But  even  the  doctrine  against  general  occupancy 
of  estates  created  by  law  comes  merely  from  persons  arguing  as  counsel,  who 
neither  explain  why  it  should  not  be,  nor  cite  any  authorities  except  15  £.  3. 
Fitzh.  Abr.  Scire  facias,  pi.  17.  which  appears  foreign  to  the  purpose. — 
[Note  238.] 

(3)  Lord  Hale  adds,  nor  of  a  copyhold.  Hal.  MSS.—See  ace  2  L.  Raym* 
1000,  and  the  reason  why  in  6  Mod.  66.  As  to  things  lying  in  grant.  Lord 
Coke  in  mentioning  them  must  be  understood  to  uiean  general  occupancy  only; 
for  he  writes  in  anotlier  place,  that  if  heirs  are  named  in  the  grant  of  a  rent 
pur  auter  vie,  they  shall  take,  though  formerly  this  was  doubted.  See  post. 
388.  Dy.  186.  ed.  1689,  in  marg.  1  Bulstr.  155.  Mo.  625. 664,  and  Godb.  172. 
— [Note  239J 

(4)  Vid.  M.  44,  45  Eliz.  B.  R.  Salter's  case.  Rent  granted  to  one,  his  exe- 
odors  and  administrators  pur  auter  vie,  and  the  grantee  dies ;  it  shall  not  go  to  the 
administrator  as  special  occupant,  but  determines  by  the  death  unless  there  has 
been  an  ass^ment.  Hal.  MSS.—See  S,  C.  in  Cro.  Eliz.  901.  Noy,  46. 
Yelv.  9,  and  Mo.  664.  See  also  S.  P.  ace.  2  Ro.  Abr.  151.  G.  pi.  3-  How- 
ever,  some  have  thought  that  executors  and  administrators  if  named  in  the 
grant  might  take  an  estate  pur  auter  tie,  though  a  freehold,  even  before  the 
^^AU  %J^'  3-  and  14  G.  2.  c.  20.  by  which  they  are  now  entitled.  See 
3  Atk.  466.    Tlie  authority  relied  on  is  Dy,  328.  b.— [Note  24a] 


L.  1.  C.6.  Sect.56.    Of  Tenant  for  life.       [41.  b.  42.a. 

assigne  his  estate  to  diven  men  and  their  heires  during  the  life 
of  cesty  que  vie  (s). 

Note,  that  [d]  to  every  tenant  for  life,  the  law  as  incident  to  [<Q  Bract.  l%.4« 

-his  estate  without  provision  of  tlie  party  giveth  him  three  kinde  "'*  ^^?'  ^jw 

of  estovers,  (that  is)  housbote  which  is  twofold,  viz.  estorerium  ft?%e/i37. 

4Bdificandi  et  ardendi,  phughhote,  that  is  estaverium  arandif  and  Reta,  lib.  4. 

lastly  haybote,  and  that  is  estoverium  daudendi,  and  these  estovers  ca.  19.  35,  *t6, 

'.must  be  reasonable,  estoveria  roHonabilia^   And  these  the  lessee  ^7- 

may  take  upon  the  land  demised  without  any  assignement,  unlesse  .^  1  £^q^  4  ^^ 

he  be  restrayned  by  speciall  covenant  (6),  for  modus  et  canventio  48  E.  3.  31. 

.vincuTit  legem.    Bote  in  the  Saxon  tongue,  and  estovers  in  the  7  £.  4.  aB. 

French,  in  this  case  are  all  of  one  signification,  that  is,  to  have  ^^  H.  6.  46: 

^compensation  or  satis&ction  for  these  purposes.    Estover^com-  l?^'  ^  ^*     ' 

meth  of  the  French  word  estoxer.    And  the  same  estovers  that  ^q^^  ^^  37, 

tenant  for  life  may  have,  tenant  for  years  shall  have.  inLuttrei's  chst. 

(uCo.46.) 

You  have  perceived,  that  our  author  divides  tenant  for  life  vide  Sect.  381. 
into  two' branches,  viz.  into  tenant  for  terme  of  his  own  life,  and 
into  tenant  for  terme  of  another  man's  life :  to  this  may  be  added 
a  third,  viz.  into  an  estate  both  for  terme  of  his  owne  life,  and  for 
terme  of  another  man's  life. 

As  if  a  lease  may  be  made  to  A.  to  have  to  him  for  terme  of  Hosse*s  case, 
his  owne  life,  and  the  lives  of  J?.  and  C  for  the  lessee  in  this  case  5  Co-  >  3- 
hath  but  one  freehold,  which  bath  this  limitation,  during  his  (5^0. 9.  b.) 
owne  life,  and  during  die  lives  of  two  others.    And  herein  is  a 
diversity  to  be  observed  betweene  several  estates  in  several  de« 
grees,  and  one  ^estate  with  several  limitations.    For  in  the  first, 
an  estate  for  a  man's  own  life  is  higher  than  for  another  man's 
life,  but  in  the  second  it  is  not.    As  if  A*  be  tenant  for  life, 
the  remainder  or  revecsion  to  B.  for  life,  A*  may  sur- 

t42.n  render  to  B*  t^fot  the  estate  of  j3.  for  terme  of  his 
n.  J  own  life  is  higher  than  an  estate  for  another  man's  life :  (Ante  31.  b. 
and  therefore  if  tenant  for  life  infeofie  him  in  the  re-  P<wt'  973.  b.) 
mainder  for  life,  tliis  is  a  surrender,  and  no  forfeiture.     And  ?^ii'^^^* 
albeit  an  estate  for  terme  of  a  man's  own  life  be  but  one  freehold, 
yet  may  severall  freeholds  in  certaine  cases  be  derived  out  of  3^^*  (^^7- 
the  same,  whereof  our  bookes  are  very  plentiful,  and  whereof  you  \^'^q  %i^K.\' 
may  disport  yourselves  for  a  time.    As  if  tenant  for  life  maketh        ^-t^-    / 

a  lease 


(5)  The  title  by  general  occupancy  is  now  universall  v  prevented  by  the 
39  Ch.  3.  0.3.  s.  12.  and  the  14  G.  2.  c  'iQ.  s.  9.  The  nrst  statute  enacts, 
that  estates  pur  outer  vie  shall  be  devisable,  and  if  not  devised,  chargeable  in 
the  hands  of  the  heir  as  assets  by  descent,  as  in  case  of  lands  in  fee  simple, 
where  the  estate  falls  on  him  as  special  occupant ;  and  if  he  is  not  entidea  as 
such,  shall  go  to  the  grantee's  executors  or  administrators,  and  be  assets.  On 
this  statute  a  doubt  arose,  whether  it  operated  further  than  by  making  such 
estates  devisable  and  assets  for  debts ;  and  in  one  case  it  was  adjudged,  that 
the  administrator  took  the  surplus  of  such  estates  after  payment  of  debts,  if 
not  devised,  for  his  own  benent,  as  in  the  place  of  a  general  occupant  See 
1 8  Mod.  103.  This  gave  occasion  to  the  second  statute,  which  expressly  midces 
the  surplus  in  case  of  intestacy  distributable  as  personal' estate.  See  further  as 
to  occupancv  2  Blackst.  Comment.  258,  an  elaborate  argument  by  lord  chief 
iusdce  Vaugnan,  Vaugh.  187.  Vin.  Abr.  Occupanci/  and  Estates,  R.a*  3  Com. 
Dig.  Estates,  F.  and  New  Abr.  Estate  for  life,  B.— [Note  241.] 

(C)  But  affirmative  covenants  do  not  restrain,  28  H,  8.  Z)y,  19.  Hal.  MSS. 


42 .  a.]  Of  Tenant  for  life.      L.l.C.  6.  Sect. 56. 

13  R.  a.  a  lease  by  deed,  or  without  deed,  to  him  Ih  the  reraaiiider,  or 

Dow.  95.  reversion,  in  taile  or  in  fee,  for  the  term  of  the  life  of  him  in  the 

7  ^C„r^  remainder  or  reversion,  and  after  he  in  the  remainder  taketh 

^3^£  3/  4B.  wife  and  dieth,  his  wife  shall  not  be  endowed,  for  tenait  for  life 

(2  Ko.  Abr.497.  ^a11  enjoy  the  land  again ;  for  forfeiture  it  cannot  be,  for  he  in 

Post.  3;35-  a.)  the  remamder  was  party ;  and  surrender  it  cannot  be,  for  tint 

his  whole  estate  was  not  given  (i). 

7  H.  5.  4.  The  heire  maketh  a  lease  for  life,  reserving  a  rent,  against 

whom  the  wife  recovereth  her  dower  and  dieth,  the  lenee  shaU 
have  the  land  againe  for  lifo,  and  the  rent  is  revived. 
29  As8.  p.  64.         So  it  is,  if  tenant  for  life  take  husband  and  by  deed  indented 

thev  make  a  lease  to  him  in  the  reversion  for  the  life  of  the 
husMnd,  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 
siurender,  for  the  cause  aforesaid,  and  the  reservation  is  good. 

8  K-  ^-  Bm  seised  of  lands  in  fee,  taketh  to  wife  Is.  and  infeofles  C.  in 
Ass.  393.  £^^  ^]jQ  takes  Alice  to  wife;  C  dieth,  Alke  is  endowed;  B. 
45  b.  3.  13        ^^^^  j^  i«covereth  dower  acainst  AUce  and  dieth,  Alice  shall 

enjoy  the  land  againa  during  ner  lifo  (s). 
[a]  3  H.  5. 7.         A.  and  [a]  B*  joyntenants,  A.  for  lifo,  and  B.  in  fee,  joyne  ip 
13  H.  7.  15.      a  lease  for  life  (3),  A.  hadi  a  reversion,  and  shall  joyne  in  an 
«8  E.  2.  Br.836.  action  of  wast  (4). 

m  37U  8^'ia.  '^c>"Bi^  ^^  \^\  lifo  and  he  in  the  reversion  joyne  in  a  lease 
13  U.  7.  15.  ^^  ^^  ^  ^  ^"^  ^^  ^^  "^^  jojrne  in  &Q  Action  of  wast,  and 
22  H.6.  24.  that  the  lessee  for  life  shall  recoveir  the  place  wasted,  and  lie  in 
17  £.  3.  9.  b.      reversion,  damages  (5). 

[c]  37  H.  6.  27.  If  a  man  grant  [c]  an  estate  to  a  woman  dum  sdaJuUy  or 
26  £.  3.  69.  durante  vidmtete^  or  quamdiu  ss  bene  geueriiy  or  to  a  man  and 
Grant.  92.  ?  woman  during  the  coverture,,  or  as  long  as  the  grantee  dwell 
3  £.  3!  15.  in  8Qch  n  house,  or  so  long  as  he  pay  x  1.  &c.  or  untSl  the  grantee 
14H.  8.13.  be  promoted  to  a  benefice,  or  for  any  like  incertaine  time,  which 
'Bractoii,  lib.  4.  time,  as  Braeton  saith,  is  tempiu  tndtUrminatum :  in'  all  these 
fo.  207.  cases,  if  it  be  of  lands  or  tenements,  the  lessee  bath  in  judgment 

Fleta,  lib.  3.  of  law  «R  estate  for  life  determinable,  if  livery  be  niade ;  and 
^^R^  Ab  ^^^  ^^  of  reatsy  advowsons^  or  any  other  thing  that  lie  in  grant, 
845.)'      ^        hehathalikeestatefor  lifo  by  tlie  delivery  <n  the  deed,  and  in 

comit  or  pteadi&ff  he  shall  alledge  the  lease,  and  conclude,  that 
by  force  tneteof  he  was  seised  generally  for  terme  of  his  life  (6). 
(6C0. 35.  b.)         If  a  man  make  lease  of  a  manor,  that  at  the  time  of  the  lease 

made  is^worth  xx  L  per  ofimumy  to  another  until  c  1.  be  paid,  in 
this  case  because  the  annuall  profits  of  the  manor  are  incertain, 
he  hath  an  estate  for  lifo,  if  livery  be  made  determinable  upon 

the 

(1)  lE.  3.  15.  Vid.  41  Asn.  s.  A.  tenant Jbr  U/e,  remainder  toB.  in  taU^ 
remainder  to  C.  in  fee;  A.  enfe^  B.  and  his  wfe  and  their  heirs;  B,  diis 
rxMhout  issue;  nato  there  is  ajbrfeiture  andC.  may  enter.  Hal.MSS.— [N.  249.] 

(3)  Uicfd.  31.    Hal.  MSS. 

(3)  1 3  £.  4. 4.    Dy.  237.     So  of  a  gift  in  tail.    38  E.  3, 7.    Hal.  MSS. 

(4)  And  the  ivrit  oueht  to  be  bA  exhaeredationem  B.  13  E.  3.  Briefi  835. 
Hal.  MSS. 

(5)  3  H.  7,9.  P.  45  Eliz.  C.  B.  D.D.  n.4.  But  if  the  lease  be  wthaut 
deed  it  is  a  surrender,     10  H.  7. 3.  1  Rep,  Bred»n*s  case.    Hal.  MSS. 

(6)  A.  leases  to  B.tiU  A.  makes  L  S.  baUyofhis  manor :  adjudged  afree* 
hold.  H.  37  El.  BuSer  and  Ridgdy.  Vid.  i  Rep.  Bredon's  case.  Rent  granted 
to  A.Jbr  life  ifB.  or  C.  ^kall  so  long  live.  But  if  there  be  an  estate  vnth 
such  eonduional  limitation,  it  ought  to  ht  pleaded  with  the  Undiationy  and 
continuance  shaU  be  averred ;  Jor  otherwise  itfaUs.  Vid.  Dy.  193.  Hal.  MSS. 
—[Note  343.] 


L.I.  C.6.  Sect;56.       OfTeriant  for  life.  [42.  a. 

the  levying  of  the  c  I.  (7).    But  if  a  man  grant  a  rent  of  xxl.j?^  33  Ass.  p.  a.  ' 
atmuM  until  c  1.  be  paid,  lliere  he  hath  an  estate  for  five  yeares,  (Ploir.  373.) 
for  there  it  is  certaine,  and  depends  upon  noincertainty.    And 
yet  in  some  cases  a  man  shi^  have  an  mcertaine  interest  in  lands  8  Co.  94.  b. 
or  tenements*  and  yet  neither  an  estate  for  life,  for  yeares,  or  Muming's  case. 
at  will  (8).    As  if  a  man  by  his  wfll  in  writing,  devise  his  land^  ^-^'^o'^' 
to  his  executors  for  payment  of  debts,  and  untill  his  debts  be    i^  h.  B.  f  3. 
paid ;  in  this  case  the  executors  have  but  a  chattell^  and  an  in-  ai  Ass.  p.  8. 
certaine  interest  in  the  land  untill  his  debts  be  paid ;  for  if  they 
should  have  it  for  their  lives,  then  by  their  death  their  estate 
should  cease,  and  the  debts  impaid ;  but  being  a  chattel!,  it  shall 
go  to  the  executors  of  executors  for  the  {Payment  of  his  debts: 
and  so  note  a  dSversity  betweene  a  devise  and  a  conveyance  at 
the  common  law  in  hts  life  time.    And  tenant  by  statute  mer- 
chant, by  statute  staple,  and  by  elegity  have  ineertaine  interests 
in  lands  or  tenements,  and  yet  they  have  but  chattells,  and  no 
freehold,  whose  estates  are  created  by  divers  acts  of  parliament, 
whereof  more  shall  be  said  hereafter.    And  so  have  gardians  in 
chivalry  which  hold  over  for  single  or  double  value  ineertaine 
interests,  and  yet  but  chattels. 

If  one  grant  lands  or  tenements,  reversions,  remainders,  rents,  Vtd.  Sect.  3B1. 
advowsons,  commons,  or  the  like,  and  expresse  or  limit  no  estate,  7  Ass.  pi.  1 . 
the  lessee  or  grantee  (due  ceremonies  requisite  by  law  being  13  ^' 

Serformed)  hath  an  estate  for  life  (g).    The  same  law  is  of  a  ^^^''  ^^ 
edaration  of  a  use  (10).    A  map  majr  have  an  estate  for  terme 
of  life  determinable  at  will ;  as  if  the  king  doth  grant  an  office  to  ?8  ^0%^  b 
one  at  will,  and  erant  a  rent  to  him  for  the  exercise  of  his  office  pg^t.  939.  a.) 
for  terme  of  his  Ufe,  this  is  determinable  upon  die  determination 
of  the  office. 

A»  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B.  to  have  Vide  Sect.  381. 
and  to  hold  to  .8.  for  terme  of  life,  without  mentioBine  for  whose  (iBo.Abr.  • 
life  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the  ^^O 
lessee,  for  it  shall  be  taken  most  strongly  against  the  lessor,  and 
as  hath  beene  said  an  estate  for  a  man's  own  life  is  higher  than 
for  tiie  life  of  another  (11).    But  if  tenant  in  taile  make  such 
a  lease  without  expressing  for  whose  life,  this  shall  be  taken  but 
for  the  life  of  the  lessor,  for  two  reasons. 

First,  when  the  construction  of  any  act  is  left  to  the  law,  the  (Post  183.) 
law  which  abhorreth  injury  and  wrong  will  never  so  construe  it, 
as  it  shall  wask  a  wrong :  and  in  this  case,  if  by  construction  it 
should  be  for  the  life  of  the  lessee,  then  should  the  estate  taile  be 
discontinued,  and  a  new  reversion  gained  by  wrong :  but  if  it  be 
construed  for  the  life  of  die  tenant  in  taile,  then  no  wrong  is 

wrought. 


(7)  Bui  Jeqfinent  to  the  me  of  A.  for  l^y  remainder  to  the  use  of  B.  Kis 
executors  arkd  asngns,  fili  ten  pounds  shall  be  levied  out  oftheprofitSy  ruled  to 
be  a  chattel.    Hal.  MSS [Note  244.] 

(8)  Plowd,  Comment.  273.     Hal.  MSS. 

(9)  Hie  sect.  983.  But  if  termor  for  years  devises  his,  house  generallt/xmth" 
out  showing  what  estatey  the 'whole  term  passes.  i^EHz.  D^.^crj.  Hal.  MSSL 
—[Note  245.] 

(10)  ai  H.  8.  5.  by  Shelh.    Hal.  MSS. 

(11)  Vid.  8  E.  3.  3.  A.  lessee  for  lifh  mates  lease  to  B.  and  C.  on  conddion 
that  if  they  die  leaving  A.  then  the  land  skalt  revert  to  A.  vjithout  determinink 
any  estcHe  certain  in  the  grant.  AH  the  estate  passes  under  the  condition,  fw" 
in  praecipe  A .  voas  not  received  on  default  dfB.  and  C.  Hal.  MSS. — [Note  246.] 
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wrought    And  it  is  a  general!  rule,  that  whensoever  the  words 
4E.a.Wast.ii.  o^  ^  deed,  or  of  the  parties  without  deed,  may  have  a  dou- 

17  k  3.  7.         ble  intendment,  and  the  one  standeth  with  law  and 

(Mo.  ^^s.  363.  i:f*  right,  and  the  other  is  wrongfull  and  against  law,  r42.'l 
Post.  376.  a.)      ^g  intendment  that  standeth  with  law  shall  be  taken.   I     ^^  *  J 

Secondly,  The  law  more  ren>ecteth  a  lesser  estate 
by  right,  than  a  larger  estate  by  wrong ;  as  if  tenant  for  life 
in  remainder  disseise  tenant  for  life,  now  he  hath  a  fee  simple, 
but  if  tenant  for  life  die,  now  is  his  wrongfull  estate  in  fee  by 
judgment  in  law  changed  to  a  ri^tfuU  estate  for  life. 
19  H.  6.  If  a  man  retaine  a  servant  generally  without  expressing  any 

6  E  ^  ^^  time,  the  law  shall  construe  it  to  be  for  one  yeare,  for  that 

7  E.  3.  66.         retainer  is  according  to  law.    Vid.  23  E,  3.  cap.  1,  &c.  (1).   To 

18  £.  3. 60.  shut  up  this  point  it  hath  been  adjudged,  that  where  tenant 
93  £.  3.  c.  I,  in  taile  made  a  lease  to  another  for  terme  of  life  generally,  and 
^^  after  released  to  the  lessee  and  his  heires,  albeit  betweene  the 

38  £.  dl^a^Qj.    ^1^^°^  ^  ^^  ^^^  ^^^  A  ^'^  simple  passed,  yet  after  the  death 

of  the  lessee  t  the  entry  of  th6  issue  m  taile  was  lawfuU ;  which 
could  not  be,  if  it  had  been  a  lease  for  the  life  of  the  lessee,  for 
then  by  the  release  it  had  beene  a  discontinuance  executed  (8). 
But  let  us  now  retume  to  LUtkton, 


Sect.  57. 

yJ^D  it  is  to  be  understood^  that  tliere  isfeqffer  and  feoffee,  donor  and 
•^^  doneey  lessor  and  lessee.  Feoffor  is  properly  where  a  man  enfeoffes 
another  in  any  lands  or  tenements  in  fee  simple,  he  which  maketh  the  feoff- 
metU  is  called  the  feoffor,  and  he  to  whom  the  feoffment  is  made  is  called  the 
feoffee.  And  the  donor  is  properly  where  a  man  giveth  certaine  lands  or 
tenements  to  another  in  taile,  he  which  maketh  the  gift  is  called  the  donor, 
and  he  to  whom  the  gift  is  made  is  called  the  donee.  And  the  lessor  is  pro- 
perly where  a  man  Tetteth  to  another  lands  or  tenements  for  terme  of  life, 
orjor  terme  of  years,  or  to  hold  at  will,  he  which  maketh  the  lease  is  called 

lessor, 

t  It  seems  that  lessee  is  here  uutrtedfor  lessor. 


(1)  Mr,  Barrington  calls  this  a  supposed  statute,  because  the  intervention 
of  the  commons  is  not  mentioned ;  and  the  introductory  part  seems  to  justify 
the  observation ;  for  the  style  is  like  that  of  an  ordinance  of  the  king  in 
council :  the  words  being  that  the  king  cum  prcelatis  riobUibus  et  peritis  et  aliis 
sibi  assistentibus  deliberationem  habuit  et  tractatum ;  de  ouorum  unanimi  consiUo 
ordinamt.  See  Observat.  on  Ant  StaU  2d  ed.  206.  However,  the  23  E:  3, 
appears  to  have  been  always  treated  as  a  statute,  and  Fitzherbert,  in  his  com- 
mentary upon  the  writ  founded  upon  it,  calls  it  by  that  name.  Fitzh.  Nat.  Br. 
167.  B.— [Note  247.] 

.  ^  (2)  That  is,  if  the  lease  was  for  the  life  of  the  lessee  it  would  be  a  discon- 
tmuance  for  life,  and  the  tenant  in  tail  would  thereby  raise  m  himself  a  new 
reversion  in  fee,  and  the  release  by  passing  such  new  reversion  in  fee  to  the 
discontinuee,  would  merge  his  estate  for  life  and  make  it  a  fee  executed;  which 
iplargement  of  the  estate  for  life  would  proportionably  enlarge  the  discon- 
tinuance for  life,  and  so  make  it  a  discontmuance  in,  fee  as  mu^as  if  the  first 
conveyance  by  the  tenant  in  tail  had  been  for  that  estate.  See  further  on  this 
subject,  post.  Sect.  620.— [Note  248.] 
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lessor,  and  he  to  whom  the  lease  is  made  is  called  lessee.  And  every  one 
which  hath  an  estate  in  any  lands  or  tenements  for  term  of'  his  owne  or 
another  man*s  life,  is  called  tenant  of  freehold,  and  none  other  of  a  lesser 
estate  can  have  a  freehold:  but  they  of  a  greater  estate  have  a  freehold-, 
for  he  in  fee  simple  hath  a  freehold,  and  tenant  in  taile  hath  a  free-- 
hold,  Sfc.  ' 

nPH  I S  and  the  rest  that  follow  in  this  Chapter  concerning  the 
description  of  feoffor  and  feoffee,  donor  and  donee,  and  lessor 
and  lessee,  are  evident. 


«c 


And  it  is  to  be  understood,  that  there  is  feoffor  andfeqffeey  S^c" 
Vide  Sect,  s,  where  a  light  touch  is  given  who  may  purchase. 
Now  somewhat  is  to  be  said,  who  have  ability  to  enfeoffe,  &c.  and 
may  be  a  feoffor,  donor,  lessor,  &c.  Whosoever  is  disabled  by  the 
common  law  to  take,  is  disabled  to  infeoffe,  &c.'    But  many  that  Bracton,  lib.  5. 
have  capacitie  to  take,  have  no  abilitie  to  enfeoffe,  &c.  as  men  at-  ^^'  415- 
tainted  of  treason,  felony,  or  of  a  pramunirey  aliens  borne,  the  yj'^^^p'u**'  ^^' 
king's  villaines,  traitors,  felons,  &c.  he  that  hath  o&nded  against  ^a.  ^'und  Ub.  6. 
the  statutes  of  prcemunirey  after  the  offences  committed  (3)  if  at*>  ca.  39, 40. 
tainders  ensue,  ideots,  madmen,  a  man  deafe  dumbe  and  blinde 
from  his  nativity,  a  feme  covert,  an  infant  (4),  a  man  by  dures ; 
for  the  feoffments,  &c.  of  these  may  be  avoyded.    But  an  here- 
ticke,  though  he  be  convicted  of  heresie,  a  leper  removed  by  the  ^  H.  5.  ca.  7. 
king's  writ  from  the  society  of  men,  bastards,  a  man  deafe  dumbe  '^^^^  j"  ^^ 
or  blinde,  so  that  he  hath  understanding  and  sound  memory,  and  Stud.     ^ 

albeit  he  expresse  his  intention  by  signes,  villaine  of  a  nb.  a .  ca.*  99. 

common  ts^  person  before  entne,   or  ^e  like  may 

infeoffe,  &c. 

[a]  AH  feoffments,  gifts,  grants,  andleases  by  bishops,  [a]  3a  H.  8. 
albeit  they  be  confirmed  by  the  deane  and  chapter,  by  any  of  tne  ^E-  ^^* 
coUedges  or  halls  in  either  of  the  Universities,  or  elsewhere,  deans  p^jj^^^ 
and  chapters,  master  or  gardian  of  any  hospital,  parson,  vicar,  or   j  3  £i.  ^  10. 
any.  other  having  spirituall  or  ecclesiastical  living,  are  also  to  be   14  El.  ca.  1 1. 
avoyded ;  [6]  and  all  the  said  bodies  politique  or  corporate  are  by    1 8  £1.  ca.  90. 
the  statutes  of  the  realm  disabled  to  make  any  conveiances  to  the  }J^^^'§' 
king,  or  to  any  other,  as  it  hath  been  adjudged :  which  aitatutes  ^  j^  6.  ?4,  '^^ 
have  bin  made  since  Littleton  wrote  (i).  6  Co.  37. 

1 1 XU).  67.    Magdalen  CoUedge  case.    Vide  Leat  de  W.  2.  ca.  41. 

It 


K]  i 


(3)  As  to  conveyances  made  by  felons  or  by  offenders  against  the  statutes 
ofpTiPmunire  between  indictment  and  attainder,  see  W.  Jo.  217.  Cro.  Cha.  173, 
and  Wils.  vol.  i .  part  2.  page  219.  .  . 

(4)  There  is  an  important  difference  between  the  deeds  of  femes  covert 
and  infants.  Those  of  the  former  kre  always  void ;  but  those  of  the  latter 
are  sometimes-void,  and  sometimes  only  voidable.  As  to  the  distinction  between 
void  and  voidable  in  the  case  of  deeds  by  infants,  see  a  case  in  Burr.  4.  part  3. 
fol.  1794,  in  which  the  court  held  a  conveyance  by  lease  and  release  by  an  in* 
fiuit  to  be  voidable  only.    See  further  post.  Sect.  259_[Note  349.] 

(1)  And  M  case  ofcorporation  agp-emie,  at  dean  and  chapter,  the  lease  is  void 
against  the  deantoho  makes  the  lease.  Ai.  I3  Car.  B.  R.  Lloyd  and  Gregory. 
But  it  is  othertoise  in  the  case  of  a  sole  corporation,for  there  it  is  void  only  against 
the  swxessor.  M.  44  £liz.  C.  B.  Saunders's  case,  Hal.  MSS.— See  the  Ob- 
servation on  the  case  of  Lloyd  and  Gregory,  post.  45.  a.    As  to  conveyanoet 

by 
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[r]  Mi^a  It  is  proTided  [c]  by  tfae  statute  of  Magna  CkaHa^  quod  nullum 

Chartl^  cap .  3^  liber  homo  det  de  c^etero  cmpUki  alicui  de  ierrd  sud  qudm  td  de  resi- 

Mirror,  cap.  5.  ^^^q  ierrcB  wavouet  wfficien£  fieri  dominojeodi  serj^titim  ei  debi- 

GU^  lib  9  ^^""^  qubdpertinet  adjeddttm  iUud,  Upon  which  act  I  have  heard 

c^i,  *  great  question  [cfjmadey  whether  the  feofiments  made  against  that 

Bract,  lib.  1 .  Statute  were  vojdable  or  no ;  and  some  have  said  that  me  statute 

Brit.  88,  &c.  intended  not  to  avoyd  the  feofiment,  but  implicite  to  direct  the 

Flcta,  lib.  3.  tenure,  viz.  that  the  tenant  should  not  infeoTO  another  of  parcell 

rif  '  Vide  an  ex-  ^  ^^^  ^^  ^®  ^^^  ^^^  ^^^  b  of  the  next  lord)  but  to  hold  of 
cetlentdedara-  bimselfe,  and  then  the  lord  may  distreine  in  everie  part  for  his 
tion  hereofinter  whole  service  without  any  prejudice  unto  him.  But  this  opinion 
adjudicat*  13  against  [e]  the  authoritie  of  our  bookes,  and  against  the  said 

•nS™E%i  3  fitotute  of  Magna  Charia.  For  first  it  is  agreed  in  10  H.  7,  that 
tnTberaur.^  ^  ^^^  before  the  statute  as  after,  a  tenant  which  held  two  acres 
Nott  &  Derb.  might  have  aliened  one  of  the  acres  to  hold  of  him,  and  notwith- 
[e]  Bract,  lib.  1.  standing  the  lord  might  have  distrained  in  which  of  the  acres  he 
fi^  ^  "^b  would  for  his  whole  services :  and  reason  teacheth  that  before  that 

38£*\  statute  a  tenant  could  not  have  aliened  parceli  to  hold  of  the 

Avowry,  355.  cbiefe  lord ;  for  the  setgnory  of  the  lord  was  entire,  for  the  which 
8uanf.  Pmr.  the  lord  might  distraine  in  the  whole  or  in  any  part,  and  whidi  the 
1^'p  ^  tenant  bv  his  owne  act  cannot  divide  to  the  preju^Uoe  of  the  lord 

8  £•  4. 1 3.         1^  barre  him  to  distraine  in  any  part,  for  his  services,  as  be  should 

doe,  if  he  should  enfeofie  another  of  parcdl  to  hold  of  the  chiefe 

lord.    But  the  tenant  nu^ht  have  made  a  feoffinent  of  the  whole 

to  hold  of  the  chiefe  lord,  for  there  no  prejudice  ensued  to  the 

lord^s).  Others  have  said,  and  they  said  truly,  that  the  intention 

of  the  statute  was,  that  the  tmant  could  not  aHen  parcell  (which 

might  turn  tothe  prejudice  of  the  lord)  without  hb  assent,  and  this 

Mirror,  cap.  5.    appeaveth  oleerty  by  the  Mirror,    And  by  this  statute  the  king 

^'  ^:.,  tooke  benefit  to  have  a  fine  for  his  licence,  before  which  statute 

oip^.      ^        '^  ^'^       alienalioQ  was  due  to  the  king.  For  it  is  [/]  adjudged 

'  that  for  an  alienation  in'time  of  Henry  the  second,  no  fine  was 

[/]  s6  Ass.        due;anditappearethinour  bookes,thatifanalienationhadbeene 

P'37*  .  madiebe&resoif.  3,nofinewa8duetothekinffforalienation(3). 

3o£.  3.  Avowry,  136.  34E.3.  c.  15.  Vide  Staonf.  39,  30.  Matt.  Paris.'  Waiting- 
^™»  37-  39*  Vide  5  H.  3.  Mordanc.  53.  Magna  Cbarta  diere  voacbed,  whkli  was  the 
charter  ofKiag  John,  for  it  was  dted  before  9  H.  g. 

Now 


by  corporations  before  the  restraining  statutes,  see  post.  44.  a.  and  103. 
[Note  350.] 

(3)  This  assertion  has  been  controverted,  as  repugnant  to  the  feudal  notions 
of  alienation,  and  inconsistent  with  any  reasonable  construction  of  the  statute 
tjfoSa  emptore^  ierrarum.  Wright's  Ten.  155.  Dalrynml.  Hist  Feud.  Pirop.  «o. 
«nd  Sumv.  Loot.  416.  In  fhct  the  history  of  oar  law  widi  respect  to  the 
powers  of  alienation  before  the  statute  of  quia  tmptoret  ierrarum  is  very  much 
involved  in  obscurity.  See  Bract,  to.  a.  cap.  19.  where  the  author  inquires, 
^  Skj  ad  datum  est,  rem  datam  uUeriug  dare  posset.  See  also  Bract,  lib.  a. 
'cap.  5.  and  Stauxrfl  Praerog.  cap.  7. — [Note  351.3 

(3)  'SotAf  Jbr  seizure  of  serjeanties  aliened  without  iicemse^  it  seems  that  it 
tioas  fhe  ancient  law.  Yid.  Koger  Hoveden,  783.  It  was  one  ^ftheartides  inter 
capitula  coronae  R.  1,  de  serjantiis  alienatis,  and  so  it  Oill  continues*  Clans. 
7  Johann.m.  ii.pmrqjf  fostfwf  serjantiaslheinagiaet  dengagiatent.de  honore 
Lancaster  alienat.  post  primam  coronation.  H.  3.  Vid.  T.  7  E.  1  -  Coram  rM^e 
GxlbertuB  de  Clare  comes  Gloucester  impeached  Jbr  tdienation  made  to  his 
ytcther.  Vid.  34  E.  3.  71 .  specid  custom  to  alienate  withoi4  license.  VidetOT  per 
Rot.  Pari.  39  E.  3.  n.  18.  quoad  other  tenures  than  serfaiOks  the  prerogatiax 

began 
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Now  it  b  to  be  obaenredy  that  oftentimes  for  the  better  under- 
standing of  our  bookes,  die  advised  reader  must  take  light  from 
historie  and  chronicles,  especially  for  distinction  of  times.  And 
therefore  Matthew  Paris  (who  in  his  Chronicle  reciteth  Magna 
Charia)  (4)  testifieth  that  king  Henry  the  third  by  evill  counsell 
(and  especially,  as  the  truth  was,  of  Hubert  de  Burgo  then  chiefe 
justice)  sought  to  avoyde  the  Great  Charter  first  granted  by  his 
fhther  king  Johnf  and  afterwards  granted  and  confirmed  by  him- 
aelfe  in  the  ninth  of  Henry  the  third,  for  that  as  he  the  said  king 
John  did  grant  it  by  durep,  and  that  he  himselfe  was  within  age 
when  he  granted  and  confirmed  it.  But  foraamuch  as  afterwards 
the  said  king  Henry  the  third  in  the  twentieth  yeare  of  his  nugne, 
at  what  time  he  was  nine  and  twentic  years  old,  did  grant  and 
Gonfirme  the  said  Great  Charter;  for  that  cause,  to  put  out  all 
scruples,  is  the  twentieth  yeare  of  Henry  the  thiid  named,  albeit 
in  law  the  kind's  charter  granted  in  the  ninth  yeare  of  Henry  the 
third  was  of  rorce  and  vuiditie,  notwithstanding  his  nonage,  for 
that  in  judgement  of  law  the  king,  as  king,  cannot  be 

t^  n  aaid  to  be  a  »^  minor ;  for  when  Vae  royafl  bodie  poli- 
Y^  *  I  tiqueofthe  king  doth  meete  with  the  naturall  capacity 
in  one  person,  the  whole  bodie  shall  have  the  qualitie 
ef  the  royall  politique,  which  is  the  greater  and  more  worthy,  and 
wherein  IS  no  niinoritie(i).  Fotf  omne  nu^  trahit  ad  se  quod  est 
minus.  And  it  is  to  be  observed,  that  no  record  can  be  found,  30  Ass.  pi.  17. 
that  either  a  Ucence  of  alienation  was  sued,  or  pardon  for  aliena-  ^J  Skipwith. 
tion  was  obtained  for  an  alienation  without  licence  at  any  time 
before  the  twentieth  yeare  of  Henry  Uie  third,  and  it  is  holden 

in 

began  in  the  time  of  Edward  the  first*  Nota,  it  seems^  that  the  statute  of  quia 
emptores  tahes  away  Hcenses  ana  pardons  of  alienations  in  C€ue  of  tenure  of  a 
suyect.  Yet  S0p  14  if.  4.  4.  recordare  longum  for  custom  of  the  honour  of 
Gloucester^  and  Rot.  Pari.  38  H.  6.  n.  39.  pro  ducatu  Comubise  ubi  such  a 
custom  Rot.  Pari.  8  £.  3.  m.  7.  in  scedula  pendente  dorso.  ^^  Accord  est  et 
"  assensu  per  archevesques  evesques  abbes  priores  countes  et  barons  et  autres 
*'  du  realme  in  parlement  le  roy  summons  a  Westminster  octal^.  Hill.  8  £.  n. 
*<  que  eux  desormes  nul  fine  ^mandront  ne  prendront  des  fiankhomes,  pur 
**  entrer  terres  et  tenements  que  sent  de  leur  fee,  issint  totes  voyez  que  per 
**  tiel  feofiments  ils  ne  soient  pas  eloignes  de  leur  servi^ses  ne  leur  serricea 
**  dedits."  Hal.  MSS — ^From  lord  Hue's  observing,  that  the  crown's  right 
of  seizure  for  alienation  of  seijanties  without  license  still  continues^  it  9oems, 
that  his  note  on  the  subject  was  written  before  the  12  Cha.  s.  c.  34,  which 
converts  tenures  by  knight  service  into  socage,  and  takes  away  fines  of  aliena- 
tion.   See  post.  43.  b.  n.  3. — [Note  353.] 

(4)  Note  pro  carta  de  libertatibus. — Carta  re^  Johann*  prodamata  .19' 
Junii  17  Johann.  apud  Runimede,  Pat.  17  Johann.  m.  ^.  dorso.  Carta  de 
libertatibus  sub  H.  3.  magna  scilicet  de  libertatibus,  et  mmor  sive  de  foresta, 
proclamantur  8  Maii  9  H.  3,  prima  pars  daus.  9  H.  3.  m.  14.  dorso  interrupt, 
et  cancell.  Matth.  Paris  sub  anno  1337,  pag.  336,  bvi  afterwards  confirmed  by 
if.  3.  Rex  confirmat  ''  omnes  libertates,  &c.  contentas  in  cartis  quas  fecimus 
**  cum  minoris  eetatis  essemus  tam  in  mi^na  carta  quam  in  carta  de  foresta.** 
Cart.  31 H.  3.  n.  4.  confirmatur  per  stat.  Marlbr.  cap. 5.  et  tunc  primum  devenit 
statutum,  viz.  53  H.  3.  Hd.  MSS.— See  a  most  accurate  histoty  of  the  magna 
charta  of  kinff  John  and  that  of  Hen*  3,  in  the  introductory  discourse  to 
Mr.  justice  Biackstone's  valuable  edition  of  the  charters. — [Note  353.] 

(1)  See  this  subject  considered  at  large  in  the  case  of  the  duchy  of  Lan- 
'caster,  Plowd.  314,  and  in  WiUion  and  Berkley^  Plowd.  334* 


43.  b.]  Of  Tenant  for  life.     L.  1.  C.6.  Sect.57. 

in  the  twentieth  of  Edtoard  the  third,  that  a  licence  for  aliena- 
tion grew  by  this  statute. 

Now  in  the  case  of  a  common  person  it  was  the  common  opi- 
nion, that  if  the  tenant  had  aliened  any  parceli  contranr  to  toe 
said  act,  that  he  himselfe  was  bound  by  his  owne  act,  but  that 
Brit.  to. a8. 88.  his  heire  might  have  avoyded  it ;  and  m  the  kings  case  many 
1 86. 187. 245.  held  the  same  opinion.  For  Dritton  saith,  ne  counts,  ne  harons, 
347.  rrar.  fiQ  chivaler,  ne  serfeants,  que  teignont  en  chiefe  de  nous  ne  purr 
rTflib  6  wy  dismember  nous  fees  sauns  licence:  que  nous  ne  puissent  per 
cap  99.  ace.  ^'"^^  engtttre  les  ptirchasors,  Sfc.  And  liercwith  agreeth  Fleta^ 
30  £.  3.  and  our  bookes.    But  now  by  the  statute  i  £.  3.  c.  i  a.  &  34  E.  3. 

Au.  laa.  c.  15.  although  tlie  king's  tenant  in  chiefe  or  by  grand  serjantie 

^9  p"*  Pl*  *^*  ^^^  alien  all  or  any  part  without  licence,  yet  is  there  not  any  for- 
imp  4I  "^  feiturc  of  the  same,  but  a  reasonable  fine  therefore  to  be  paid. 
14  H.  4.  3, 3.  And  note,  it  appeareth  by  the  preamble  in  1  E,  3,  that  complaint 
9  E.  3.  fo.  a6.  was  made  that  land  holden  of  the  king  in  capite,  being  aliened 
>  ^3*ca-  >3-  without  licence,  was  seized  as  forfeited.  And  in  the  case  of  a. 
aCoisi^a'^  common  person,  the  statute  of  18 £.  1,  De  quia  emptores  ter- 
in  Seignior  varum  hath  made  it  cleare,  for  this  hath  in  effect  as  to  the 
Cromwell's  case,  common  persons  taken  away  the  said  statute  of  Magna  Charta, 
Resist.  Int.  les  ^^P*  3^»  ^^^  thereby  it  is  provided,  qubd  liceat  unicuique  libero 
breves  de  one-  Jwmini  terras  sttas  sen  tenementa  sua,  seu  partem  inde  ad  volun- 
rand' pro  rata  tatem  suam  rendere,  ita  qubdjeqffatus  teneat,  Sfc.  de  capiudi 
portione.  domino.     And  herein  are  divers  notable  points  to  be  observed. 

First,  that  this  word  liceat  proveth  that  tlie  tenant  could  not,  or 
at  least  wayes  was  in  danger  to  alien  parceli  of  his  tenancy,  &c, 
upon  the  said  act  of  Magna  Charta.  Secondly,  that  upon  the 
feoffment  of  the  whole,  tne  tenant  shall  hold  of  the  chiefe  lord. 
Thirdly,  that  the  tenant  might  infeoffe  one  of  part  to  hold  pro 
particula  of  the  chiefe  lord.  But  this  act  (the  king  being  not 
named)  doth  not  take  away  the  king's  fine  due  to  him  by  the 
statute  of  Magna  Charta  (2). 
(Plowd. 561. b.  **  Freehold'  Here  it  appeareth  that  tenant  in  fee,  tenant  in 
563.)  taile,  and  tenant  for  life,  are  said  to  have  a  franktenement,  a 

BFactvn,lib.4.  freehold,  so  called,  because  it  doth  distinguish  it  firom  termes 
Brit^^D  ^9  ^^  yeares,  chattels  upon  incertaine  interests,  lands  in  villenage,. 
&  47.  or  customary  or  copyhold  lands.    Liberum  autem  tenementum 

Bracton,  lib.  4.    dicitur  ad  differentiam  villenagii,  et  xillanorum  qui  tenent  villc'^ 
fo*  3a-       ,        nagium,  quia  non  habent  actionem  nee  assisam,  Sfc.  item  quod  $it^ 
^gut.  Judic.     guum  et  non  aUenum,  hoc  est,  si  teneat  nomine  alieno  utjirmarius  ^ 
'  '*'  etad  terminum  vel  sicut  creditor  ad  vadium.    And  note  that  te- 

08  Ass.  p.  7.  QQji^  lyj  statute  merchant,  statute  staple,  or  elegit,  are  said  to  hold 
Stat  dTmer-  ^^'^^  ^  liberum  tenementum  until  their  debt  be  paid ;  and  yet  in 
catoribos,  troth  they  (as  hath  beene  said)  have  no  freehold,  but  a  chattle, 

an.  13  E.  1.  which  sliall  go  to  the  executors,  and  the  executors  also  if  they 
a7£.3.ca.9.  \^  Qusted  wall  have  an  assise.  But  (utj  is  similitudinary, 
r^N  B  178^  because  they  shall  by  the  statutes  have  an  assise  as  tenant  of 
(Ante  43. 0      ^^  freehold  shall  have,  and  to  that  respect  hath  a  similitude  of 

a  fireehold,  but  nullum  simile  est  idem  (3). 

(2)  Fines  for  alienation  are  taken  away  as  well  from  the  kins  as  from  all 
others  by  the  12  Cha.  s.  chap.  34.  But  the  statute  saves  fines  ror  alienation 
due  by  the  customs  of  particular  manors,  other  than  fines  for  alienation  of 

lands  nolden  o£  the  king  in  capite See  further  on  the  subject  of  alienation 

a  Inst  65.  501.  Viu.  Abr.  tit  Alienation.  Sulliv.  Lect  page  159,  and  418, 
and  the  book  cited  in  fol.  43.  a.  note  2. — [Note  254.] 

(3)  See  3  Pk-eston's  Convey.  i68. 

Chap. 
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Chap.  7.    Tenant  for  terme  of  yeares.    Sect.  58. 

jPJB  NANTfor  terme  of  yeares  is  where  a  man  letteth  (lou  home  lessa) 
lands  or  tenements  to  another  for  terme  ofcertaineyeares^  after  the  num' 
ber  of  yeares  that  is  accorded  between  the  lessor  and  the  lessee,  A  nd  when  th^ 
lessee  entreth  by  force  of  the  lease,  then  is  he  tenant  for  tearme  of  yeares ; 
and  if  the  lessor  m  such  case  reserve  to  him  a  yearely  rent  upon  such  lease f 
he  may  chusefor  to  distrainefor  the  rent  in  tne  tenements  letten,  or  else  he 
may  nave  an  action  ofdebtjor  the  arrerages  against  the  lessee*  But  in 
such  case  it  behooveth,  that  the  lessor  be  seised  in  the  same  tenements  at  the 
time  of  his  lease ;  for  it  is  a  good  pleefor  the  lessee  to  say,  that  the  lessor 
had  nothing  in  tne  tenements  at  the  time  of  the  lease,  exc^t  the  lease  be 
made  by  &ed  indented,  in  which  case  such  plee  lieth  not  jot  the  lessee  to 
plead. 

**  TU'HEttE  a  man  letteth  (lou  home  lessa)  lands^  SfC^  Lessa 

and  lease  is  [d\  derived  of  the  Saxon  word  Uapumy  or  H  Mirror, 
leasumy  for  that  the  lessee  commeth  in  by  lawfull  meanes;  [b]  and  ^P'  ^'  ^^  .'7* 
dimitiert  is  in  French  laysser,  to  depart  with  or  forgoe.  cm^^sm  lib?! 

When  Littleton  wrote,  many  persons  might  make  foL  «aa. 
r44.n  ^^^''^  ^^^  yeares,  or  for  life  or  t:^  lives  at  their  will  Fleta,Iib.  s. 
I     a  *  J  "^  pleagiure,  which  now  cannot  make  Uiem  firme  in  <»P-  ia'fitlib.6. 
t-  law.    And  some  persons  may  now  make  leases  for  r^-f  p^^ije 

yeares,  or  for  life  or  lives  (observing  due  incidents),  firme  and  ^-ord  (diraitto) 
good  in  law,  who  of  themselves  could  not  so  doe  when  Littleton  see  Sect.  531. 
wrote,  and  this  by  force  of  divers  acts  of  parliament  [c] ;  as  [c]  3a  H.  8. 
namely  32  H.  8.    1  EUz.  13  Eliz.  18  Eliz,  and  1  Jac.  Regisy  of  ^^^' , 
which  statutes  one  is  enabling,  and  the  rest  are  disabling.    When  ^^dbutiilT* 
Littleton  wrote,  bishoppes  with  the  confirmation  of  the  deane  and  fhe^abridge- 
chapter,  master  and  lellowes  of  anv  colledge,  deanes  and  chap-  ment. 
ters,  master  or  sardian  of  any  hospitall,  and  his  brethren,  parson  1 8  EIU.  cap.  1 1 . 
or  vicar  with  me  consent  of  the  patrone  and  ordinary,  arch-  »8  EK«.cap.  6. 
deacon,  prebend,  or  any  other  body  politique  spirituall  and  ^       ^^*  ^' 
ecdesiasticall  (concurrentihus  hiisqtuB  injure  requirunturj  might 
have  made  leases  for  lives  or  yeares  wimout  limitation  or  stint. 
And  so  might  they  have  made  gifb  in  taile  or  states  in  fee  at  5  Co- 14;  case 
their  will  and  pleasure,  whereupon  not  onely  sreat  decay  of  ^*  ecclesiastical 

J.  .  .        V    ^   i»i     -J  ^-        '^    J      ai_        ."^    °         •        ^z  ^       persons.    11  Co. 

divme  service,  but  dilapidations  and  other  mconveniences  en-  g^  Magdalen 
sued,  and  therefore  they  were  disabled  and  restrained  by  the  CoUedgecaae.^ 
sayd  acts  of  1  Eliz.  1 3  Eliz,  and  3  Jac.  Regis  to  make  any  state  Leves^ae  de 
or  conveyance  to  the  king  at  all,  or  to  the  subject ;  but  there  is  Strom  scaw, 
excepted  out  of  the  restraint  or  disability,  leases  for  three  lives,  V^  sid.  163?) ' 
or  one  and  twenty  yeares,  with  such  reservation  of  rent,  and  with  ^  '^ 

such  other  provisions  and  limitations,  as  hereafter  shall  appeare. 
Also,  they  may  make  grants  of  ancient  ofiices  of  necessity  with  (Cro.  Cha.  16. 
ancient  fees,  concurrentihus  hOs  quce  injure  requiruntur,  for  those  47-  50. 

grants  are  not  within  the  statute  of  33  /7. 8,  but  by  construction,  p^,p°*  ^^- 
ley  are  not  restrained  by  the  statutes  of  1  Mz.  or  13  Eliz.  ^^^[  \^ 

FiAcb,  l$i,  199, 193.    Cro.  Cha.48.    Cro.  Jac  173.) 
Vol.  I.  N  because 
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because  these  ancient  offices  be  of  necessity,  and  with  the  ancient 
fees,  and  so  no  diminution  of  revenue  (i). 

There  be  three  kinds  of  persons  that  af  diis  day  may  make 
leases  for  three  lives,  &c.  in  such  sort  as  is  hereafter  expressed, 
which  could  not  so  doe  when  iMeion  wrote,  viz.     First,  any 
person  seised  of  an  estate  taile  nr  his  owne  right.    Secondly,  any 
person  seised  of  an  estate  kt  fee  simple  in  the  right  of  his  church. 
Thirdly,  any  husband  aad  wife  seised  of  any  estate  of  inheritance 
in  fee  simple  or  fee  taile  in  the  right  of  his  wife,  or  jointly  with 
his  wife  before  the  coverture  or  aiTer,  viz.  the  tenant  in  taile,  by 
deed  to  binde  his  issues  in  taile,  but  not  the  reversion  or  re- 
mainder, the  bishop,  &c.  by  deed  without  the  deane  and  chapter 
to  bifid  his  successors,  the  husband  and  wife  by  deed  to  bind  the 
wife  and  her  and  their  heires  (2),  and  these  are  made  good  by 
5  Co.  6.  Seigr     the  statute  of  32  H,  8.  c.  28,  which  inableth  them  thereunto. 
Mountjo^e't       But  to  the  making  good  of  such  leases  by  the  said  statute, 
^^^v      g        there  are  nine  things  necessarily  to  be  observed  belonging  to 
C».  jL  04.        them  all,  and  some  other  to  some  of  them  in  particular. 
458.)  First,  the  lease  must  he  made  by  deed  indented,  and  not  by 

deed  poll,  or  by  paroll  (3). 
^  Secondly, 


(i)  Vid.  29  Eliz.  Case  of  the  bishop  of  Chester^  toho  had  aneienily  used  to 
have  a  counsel  toho  had  a  fee.  This  grantable  by  the  bishop  with  consent  of  dean 
and  chapter.  Nota,  though  it  be  not  an  (iffice  of  time  tiAicn,  8fc.  yet  ^antablcy  if 
of  necessity,  as  in  the  case  of  the  bishop  of  Gloucester  Jbunded  totihin  time  nf 
^memory.  M.  1  Car.  C.  B.  Crooky  n.  8.  Cooh  and  Young.  Vide  that  it  is 
holdeuy  that  though  it  be  a  netv  office,  yet  ifnecessarv,  and  the  fee  is  reasonable^ 
being  confirmed  tt  shall  bind  the  successor  ;  and  vide  the  grant  qf  ancient  office 
andfeCf  lanth  the  addition  of  a  nemfee,  tohich  nottoiihstandsng  seems  good,  because 
the  office  is  ajitient*  M.  2  Car.  C.  B.  Crook,  91.  7.  €tee*s  case,  J^it  had  been 
usual  to  grant  an  antieni  office  to  one  only,  a  grant  to  two  is  not  good.  But  if  it 
has  been  once  granted  to  two,  or  granted  in  reoersion  before  the  statute  1  Kliz. 
then  it  shall  be  intended  to  have  been  usmdly  so  granted,  and  such  grant  to  two  or 
in  reversion  shall  bind  the  successor,  T.  8  Car.B.  R.  Crook,  n.  2.  Walker  and 
Lamb,  M.  8  Car.  B.  R.  Crook*  n,  1 9.  Young  and  Steele,  concerning  the  official 
and  commissary  of  the  bishop  of  Lincoln  and  the  register  of  the  bishop  cf 
Rochester,  Hal.  MSS. — Ley,  75,  is  contrary  to  Gee's  case  cited  by  lord  mle. 
— See  further  as  to  the  grant  of  offices  by  ecclesiastical  persons,  New  Abr. 
Offices,  D.  Se^  also  in  Burr,  part  4.  vol.  1.  page  219,  the  case'  of  sir  John 
IVelawney  and  the  bishop  of  Winchester,  in  which  the  court  held,  that  an 
office  and  fee  which  existed  before  the  ist  of  Eliz.  are  not  within  the  restraint 
of  that  statute,  but  that  they  may  be  granted  as  before  the  statute,  and  that 
the  utility  or  necessity  of  the  office  is  not  more  material  since  than  it  was 
before. — [Note  255.] 

(2)  Quoad  leases  by  husband  and  wife.  Husband  and  wife  seised  to  them  and 
the  heirs  of  the  body  of  the  husband  make  lease  for  three  lives,  rendering  the 
antient  rent ;  husband  dies :  this  shaU  not  bind  the  wife.  Adjudged,  because  the 
statute  speaks  of  the  wif^s  inheritance,  H.  14  Eliz.  C.  B.  n.5.D.  D.  tlusband 
and  wife  jointly  seised  by  purchase  to  them  and  their  heirs ;  the  husband  alone 
during  the  coverture  makes  lease,  rendering  the  antient  rent:  dubitatur  if  it  shall 
bind  the  wife,  because  the  proviso,  which  requires  the  wife^s  joining,  speaks  oidy  ^ 
husband  seised  in  right  of  his  wife,  finitur  per  compositionem.  M.  1  Car.  C.  B. 
Crook,  n.  15.     Smith  arid  Trinden.    Hal.  MSS— [Note  256.] 

(3)  See  New  Abr.  Leases,  E.  2.    3  Danv.  249.    Str.  1201. 
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Secondly,  it  must  be  made  to  begin  from  the  day  of  the  making 
thereof,  or  from  the  making  thereof  (4). 

C44.n       lc9**Thirdlyy  if  there  be  an  old  lease  in  beii^,  it  must 
I).  J  be  surrendred  (1)  or  expired,  or  ended  within  a  yeare 

of  the  making  of  the  lease,  and  the  surrender  must  be  ^f^-  ?- 
absolute  and  not  conditional!.  ^^"^  *  ^^'"• 

Fourthly^  Uiere  must  not  be  a  double  lease  in  being  at  one 
time ;  as  u  a  lease  for  yeares  be  made  according  to  the  statute, 
he  in  the  reversion  cannot  expulse  the  lessee,  and  make  a  lease 
for  life  or  lives  according  to  toe  statute,  nor  i  amveno ;  for  the 
words  of  the  statute  be,»4o  make  a  lease  for  three  lives,  or  one 
and  twenty  yeares,  so  as  one  or  the  other  may  be  made,  and  not 
both  (9). 

FifUily,  it  must  not  exceed  three  lives,  or  one  and  twenty  (Cro.  Cha.  95. 
yeares,  from  the  making  of  it,  but  it  may  be  for  a  lesser  teime  C^.  Ja.  1 13. 
or  fewer  lives.  *73-) 

Sixthly,  it  must  be  of  lands,  tenements,  or  hereditaments. 


the  like,  whereout  a  rent  cannot  be  reserved  (3).  ■  1 4  £.*  3.   Sciro 

Seventhly,  it  must  be  of  lands  or  tenements  which  have  most  facias,  aa. 

commonly  beene  letten  to  &rme,  or  occupied  by  the  fanners  ^^^' ^'  '* 

thereof  by  the  space  of  so  yeares  next  before  the  lease  made,  so  9^  gj^'  y^ 

as  if  it  be  letten  for  11  yeares  at  one  or  severall  times  within  317. 4^9.   ' 

those  20  years  it  is  suffident.   A  grant  [«]  by  copy  of  court  roll  Cro.  EUs.  708. 

in  fee  for  life  or  yeares  is  a  sufficient  letting  to  fiEuine  within  this  1 1«v.  913. 

statute,  for  he  is  but  tenant  at  wHl  according  to  the  custome,  and  \^  ^  ^-  37- 

so  it  isi  of  a  lease  at  will  by  the  common  larar ;  but  those  lettings  chapteT^f 

to  fiurme  must  be  made  by  some  seised  ofan  estate  of  inheritance,  worcester't 

and  case. 


(4)  Vid.  7  £liz.  Dy.  946.  Lease  Jbr  20  years  to  begin  at  next  Mkhadmas 
seems  good.  Hal.  IViSS.^ — See  furdier  as  to  the  time  when  such  leases  should 
begin,  and  the  di&rence  between^om  the  day  of  making  Bndjrom  the  makingy 
New  Abr.  Leases,  £•  rule  s,  and  post.  47.  b. — iBl.  Rep.  626. — 1  Leon.  148. — 
[Note  357.] 

(1)  Feme  covert  tenant  Jor  life ;  reversion  in  tail ;  husband  surrenders ;  tenant 
in  tail  leases  Jbr  three  lives ;  the  vaife  dies.  Adjudged j  that  this  is  a  good  lease 
to  bind  the  issue.  Sydenham  and  Cops  dted  by  Po^unn.  Mo.  783.  Hal.  MSS. 
—[Note  358.] 

C«)  M.  29,  30  Eliz.  Clench,  138.  GrindaFs  case.  Hal.  MSS.— See  S.  C. 
4  Leon.  78.  1,  and  65,  and  Mo.  107,  and  the  observations  upon  it  New  Abr. 
Leases,  E.  rule  3. 

(3)  But  if  tithes  have  been  usually  let  to  farm,  they  cannot  be  leased/or  life 
to  bind  the  successor ;  buttheymay  be  leasedjbr  si  years,  rendering  the  avtient 
rent,  and  it  shall  bind  the  successor.  Mo.  778.  T.  3  Jac.  B.  R.  Adjudged  in 
Denm/s  case,  and  the  rent  goes  toith  the  reversion.    Nota,  it  vms  the  case  qfthe 

precentor  ofPauTs.  Hal.  MSS See  New  Abr.  Leases,  E.rule  5,  where  many 

authorities  aie  cited  to  prove  this  diftrence  between  leasing  tithes  for  hfe  and 
for  years,  and  that  in  the  latter  case  the  lease  will  bind  the  successor  because 
he  may  have  debt  for  the  rent,  which  will  not  lie  for  him  on  a  freehold  lease. 
But  the  distinction  is  no  longer  of  any  importance ;  for  the  5  G.  3*  ,<^«  1 7-  xx^es 
leases  of  tidies  and  other  incorporeal  hereditamenU  by  ecclesiastical  persons, 
whether  for  lives  or  for  years,  as  good  as  if  the  leases  were  of  corporeal 
hereditaments,  and  gives  action  of  debt  to  the  successor,  for  rent  reserved  on 
freehold  leases.— [Note  259.] 
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and  not  by  a  gardian  in  chivalry^  tenant  by  the  curtetiey  tenant 
in  dower,  or  tiie  like  (4). 

5  Co.  6.  Eightly,  that  upon  every  such  lease  there  be  reserved  yearly 
Seignior  Mount-  during  the  same  lease  due  and  payable  to  the  lessors,  their  heires 
jojre  scase.         ^^^  successors,  &c.  so  much  yearly  farme  or  rent,  or  more,  as 

hath  beene  most  accustomably  yielded  or  paid  for  the  lands,  &c. 
within  twenty  yeares  next  before  such  lease  made  (5).  Hereby 
first  it  appeareth  (as  hath  beene  said)  that  nothing  can  be  de- 
mised by  authority  of  this  act,  but  that  whereout  a  rent  mi^  be 
(Cro.  Jam.  76.)    lawfully  reserved.  Secondly,  that  where  not  onely  a  yearly  rent 

was  formerly  reserved,  but  things  not  annuall,  as  henots,  or  any 

6  Co.  37, 38.  fine  or  other  profit  at  or  upon  &e  death  of  the  farmer,  yet  if  the 
Deane  and  yearly  rent  be  reserved  upon  a  lease  made  by  force,  of  this 
^*P***"^^f^  statute,  It  sufficeth  by  the  expresse  words  of  the  act  Thirdly, 
caM?^^*^  ^^        ^^^^  reserve  more  than  the  accustoroable  rent,  it  is  good  also  by 

the  expresse  letter  of  the  act;  but  if  twenty  acres  of  land  have 

beene  accustomably  letten,  and  a  lease  is  made  of  those  twenty, 

and  of  one  acre  which  was  not  accustomably  letten,  reserving  the 

5  Co.  5.  accustomable  yearely  rent,  and  so  much  more  as  exceeds  the 

Seignior  Mount-  value  of  the  other  acre,  this  lease  is  not  warranted  by  the  act,  for 

^^e's  case.         ^^^1  the  accustomable  rent  is  not  reserved,  seeing  part  was  not 

'  ^^'  accustomably  letten,  and  the  rent  issuedi  out  01  the  whole. 

Fourthly,  if  tenant  in  taile  let  part  of  the  land  accustomably 

letten,  and  reserve  a  rent  pro  rata^  or  more,  this  is  good,  for  that 

Lord  Mount-      is  in  substance  the  accustomable  rent.  Fifthly,  if  two  coparceners 

joje*s  case,  nbi    |)e  tenants  in  taile  of  twenty  acres  every  one  of  equall  value,  and 

ftupra.  accustomably  letten,  and  they  make  partition,  so  as  each  have  ten 

acres,  they  may  make  leases  of  their  severall  parts  each  of  them» 
(Cro.  Cha.  16,  reserving  the  halfe  of  the  accustomable  rent  Sixthly,  if  the 
^7  )  accustomable  rent  had  beene  payable  at  four  dales  or  feasts  of 

the  yeare,  yet  if  it  be  reserved  yearely  payable  at  one  feast,  it  is 
sufficient,  for  the  words  of  the  statute  be,  reserved  yearely. 
Deane  and  Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  of 

Oiapter  of        ^ast.    Therefore  if  a  lease  be  made  for  life,  the  remainder  far 

a^e^\\vi  ra  *'^®'  ^^'  ^*®  '*  "^*'  '^*"'*"**®d  '^y  ^®  Statute,  because  it  is  dis- 
ease, u  1  sup  .    pm^igi^QJi^]^  Qf  waste.  But  if  a  lease  be  made  to  one  durine  three 

lives,  this  is  good,  for  the  occupant,  if  any  happen,  £al]  be 
punished  for  waste  (6).  The  words  of  the  statute  be  (seised  in 
the  right  of  his  church),yet  a  bishop  ^at  is  seisedjtcre  epucopat&s^ 
a  deane  of  his  -sole  possessions  in  Jure  decanat^j  an  arch-deacon 
injure  architUacanai^y  a  prebendary  and  the  like  are  within  the 
statute,  for  every  of  them  generally  is  seised  injure  ecdence  (7). 

But 


(4)  Lea$e  by  the  king  during  vacancy  of  bishopric  wiU  not  enable.  P.  1 9  Jac. 
B.  R.    Denny's  case.    Vid.  3y.  27 1 .    Hal.  MSS.— [Note  si6o.] 

(5)  6  Rep.  37.  T.  3  Jac.  Crook^  n.  6.    Hal.  MSS.— See  Cro.  Jam.  76. 

(6)  Prebend  makes  lease  for  years,  reserving  the  running  of  a  colt,  rendering 
rent.  A  new  lease,  rendering  the  same  rent,  mthout  reserving  the  running  of  a 
colt,  adjudged  good;  because  quoad  this  it  is  neither  reservation  nor  exception. 
But  if  lease  be  of  a  manor  except  the  tooods  rendering  rent,  and  after  the  expira^ 
iion  of  it  there  is  a  new  lease  rendering  the  same  rent  without  such  exception^  the 
second  lease  is  bad.  T.  1 8  Jac.  B.  R .  case  of  precentor  ofPauTs,  Hal.  MSS.— 
See  also  Gwillim's  Bac.  Abr.  tit.  Leases. — ^[Note  261.] 

(7)  Vid.^r  leases  by  bishop  tenant  in  tail,  Sfc. — A.  seised  in  tail  of  a  manor, 
of  which  three  acres  parcel  of  the  demesnes  had  been  usually  demised  at  s^'  ^^^ 
and  the  residue  not,  demises  the  three  acres  and  also  the  manor  habendumybr  ai 

years , 
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But  a  parson  and  vicar  are  excepted  out  of  the  statute  of  3  £.  6.  1  Mar. 
32  i/.  8,  and  therefore,  if  either  of  them  make  a  lease  for  three  ti^*  Leases, 
lives,  &c.  of  lands  accustomably  letten,  reserving  the  accus-  ^L^*  ^'      v 
tomed  rent,  it  must  be  also  confirmed  by  the  patron  and  ordi-  ^  "^  '  ^^^'^ 
nary,  because  it  is  excepted  out  of  32  H,  8.  (8),  and  not  restrained 
by  the  statutes  o£prmo  or  13  EUz.    And  what  hath  beene  said 
concerning  a  lease  for  three  lives,  doth  hold  for  a  lease  for  one 
and  twenty  yeares. 

Thus  much  shall  suffice  to  have  spoken  of  the  inabling  statute 
of  33  //.  8,  the  better  to  hiable  the  reader  to  understand  both 
this  and  that  which  foUowes.  Now  to  speake  somewhat  of  the 
disabling  statutes  of  1  Eliz,  and  13  £112.(9),  the  words  of  the 
exception  out  of  the  restraint  and  disability  of  1  Eliz,  are,  other 
than  Jbr  the  terme  of  twenty  one  yeare^^  or  three  liveSyfrom  such 
time  as  any  such  grant  or  assurance  shall  begvoeny  whereupon  the 
old  and  accustomed  yearely  rent^  or  more  shaUbe  reserved  :  and  to 
that  effect  is  the  exception  in  the  statute  of  13  Eliz.  First,  it  ia 
to  be  understood  that  neither  of  these  disabling  acts,  nor  any 
other,  do  in  any  sort  alter  or  change  the  inabling  statute  of 
32  H.  8,  but  leaveth  it  for  a  patteni  in  many  things  for  leases  to 
be  made  by  others.  Secondly,  it  is  to  be  knowne,  that  no  lease 
made  according  to  the  exception  of  1  Eliz.  or  1 3  Eliz,  and 
not  warranted  by  the  statute  of  32  H.  8,  if  it  be  made 

[45.n  ^^  by  a  bishop,  or  any  sole  corporation,  but  it  must  be 
^^  J  confirmed  by  die  deanes  and  chapters,  or  others  that  (Cro.  £112.874.) 
have  interest,  as  hath  been  said  in  the  case  of  the 
_____^ I parson 

years  f  rendering  for  the  three  acres  and  aU  other  the  premises  therewith  demised 
5  «•  and  for  the  manor  5  /.  This  is  good  to  bind  the  issue  for  the  three  acres,  but 
not  for  the  residue.  H.  37  Eliz.  Tawfield  and  Rogers. — The  bishop  of  G.  seised 
of  a  manor y  oftohich  one  tenement  xoas  usually  demised  for  life  at  5  s.  rent  and 
the  manor  usually  at  10  s.  renij  makes  lease  of  the  tenement  for  three  liveSy 
rendering  $8,  and  afterwards  leases  the  whole  manor  for  three  lives  to  another 
rendering  renty  and  dies*  Ruledy  1 .  That  the  reversion  of  the  tenement  passes 
by  the  lease  of  the  manor,  2.  And  therefore  that  the  lease  of  the  manor  ^uoad 
the  tenement  shaU  not  bind  the  successor y  because  then  there  would  be  six  lives  in 
being  for  the  tenementy  and  the  lessee  would  be  disputiishable  of  waste.  3.  It 
seemsy  that  the  lease  of  the  manor  is  also  voidabky  because  the  vent  issues  also  out 
of  the  tenement.  (Quaere  ofthisyfor  here  the  rent  as  well  for  the  tenement  as 
Jbr  the  manor  is  reserved  on  the  second  lease,  so  that  though  the  tenement  should 
be  evicted  the  entire  rent  for  the  manor  would  continue.  J  4.  But  it  was  agreed, 
that  the  lease  of  a  copyhold  manor  usually  demised,  or  of  a  manor  consisting 
ofdemesnesy  copyholds  and  services  usuaUy  demised,  is  good  to  bind  the  suc- 
cessor. 5.  The  lease  is  only  voidable  by  the  successor;  and 'therefore  if  he 
accepts  the  rent,  it  is  good  against  him.  M.  20  Jac.  C.  B.  Bishop  of  Gloucester 
against  Wood.  M.  5  Car.  C.  B.  Shdr  and  Penter  on  lease  oy  the  bishop  of 
Exeter.    Hal.  MSS — [Note  262.3 

(8)  Prebend  simple  or  prebend  with  office,  as  is  precentor^  is  enabled  by  tlie 
statute  32  H.  8.  Adjudged  Bro.  Leases,  62.  M.  36,  37  Eliz.  IVatson  and 
Major.    T.  18  Jac.  case  of  precentor  of  Paul's.    Hal.  MSS. — [Note  2(>3.] 

See  as  to  prebendaries  having  only  a  qualified  fee,  300.  b.  341.  b.  as  to 
pitrsons.     Plowd.  499,  post.  341.     Hob.  7. 

(9)  Nota,  these  disablin<^  statutes  extend  only  to  their  own  possessions.     The 

archdeacon  of  Ely,,  1 2  Eliz.  makes  lease  for  50  years,  tvhich  after  the  statute 

13  Eliz.  is  coTifirmed  by  the  bishop  and  dean  and  chapter.    Ruled,  tlutt  this  is  a 

good  lease  to  bind  the  successor y  though  after  the  statute  1  EUz.  and  though  con- 

firmed  after  the  statute  13  Eliz.     H.  37  Eliz.  Rot.  882,  sir  Edward  Dermye's 

case,— Hal,  MSS.H^Note  264.] 
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(i  And.  65.)       parson  and  vicar,  but  examples  doe  illustrate*    If  a  bishop  make 

a  lease  for  21  yeares,  and  all  those  yeares  being  spent  saving 
three  or  more,  yet  may  the  bishop  make  a  new  lease  to  another 
for  twenty-one  yeares,  to  begin  horn  the  making,  according  to 
tlie  exception  of  tlie  statute,  but  not  a  lease  for  life  or  lives,  as 
hath  beene  said ;  and  this  concurrent  lease  hath  been  resolved  to 
be  good(i),  as  well  upon  the  exception  of  1  Eliz.  in  the  case  of 
bishops,  as  upon  i3£/tz.  (2)  which  extend  to  spirituall  and 
ecclesiasticall  corporations,  aggregate  of  many,  as  deanes  and 
chapters,  &c.  which  32  H.  8,  did  not :  but  in  the  case  of  the  con- 
current lease,  in  the  case  of  the  bishop  it  must  be  confirmed. 
Also  the  exception  of  1  Eliz,  and  13  Eliz,doth  differ  from  the 
statute  of  32  H.  8.  for  the  leases  for  veares  to  be  made  according 
to  the  exceptions  of  the  statutes  of  1  and  13  EUz*  must  begin 
from  the  maJcing,  and  not  from  the  day  of  the  making,  but  by 
force  of  3a  i/.  8.  from  the  day  of  the  making.  And  althoum 
•the  statutes  of  the  fin<t  or  thirteenth  ofEliz,  doe  not  appoint  the 
lease  to  be  made  by  writing,  yet  must  it  therein  and  in  the  other 
eight  properties  or  qualities  before  mentioned  and  required  by 
32  H.  8.  follow  the  patteme  thereof  (the  concurrent  lease  only 
except).  (3)  Although  the  exception  in  1  and  13  Eliz*  con- 
cerning the  accustomed  rent  is  more  generall  than  that  of 
32  H.  8.  and  there  is  not  any  provision  for  leases  made  dis- 
punishable of  waste,  &c.  yet  must  the  patteme  of  32  H.  8".  be 
followed :  for  leases  without  impeachment  of  waste  made  by 
sudi  spirituall  and  ecclesiasticall  persons  are  unreasonable  and 
causes  of  dilapidations.  Thus  much  have  I  thought  good  to 
lead  the  studious  reader  by  the  hand,  and  to  conduct  him  in  the 
right  way,  and  to  put  all  these  things  together  upon  considera- 
tion had  of  all  the  statutes,  which  otherwise  mieht  have  primd 
fade  seemed  to  him  a  difiuse  and  darice  labyrinth*  And  albeit 
it  be  provided  by  the  said  acts  of  1  and  13  £/».  that  all  grants, 
&C  leases,  Ac.  made,  &c.  (other  than  leases  for  three  lives  or 
~  one  and  twenty  yeares  according  to  those  acts)  should  be 
utterly  voyd  ana  of  none  effect,  to  all  intents,  constructions,  and 
3  Co.  59»  60.  purposes,  yet  grants,  or  leases,  &c.  not  warranted  by  those  acts 
l^d  ^c°  le  P  \o  "®  '^^^  voyd,  but  good  against  Uie  lessor,  if  it  be  a  sole  corpora- 
Elifrinter  Hunt  ^*^^  -  ^^  ^  ^^^S  ^  ^^  deane  or  other  head  of  the  corporation 
and  Singleton,     remaine,  if  it  be  a  corporation  aggregate  of  many  (4):  for  the 

ibidem.  Statute 


(1)  Accordingly  adjud^dj  though  the  concurrent  lease  tvas  to  commence 
a  datu  indenture.  T.  2i£liz.  Rot.  124.  Fox  and  Collier.  M.  22,  23  Eliz. 
C.  B.  Rot.  2409.  Scot  and  Bremter.  H.  22  Jac.  B.  R.  Rot  11.  Bvam  and 
Ascu  adjusted.    T.  3  Car.  P.  33  Elis.  W.  14.  Southcofs  case.    Hal.  MSS. 

(2)  Nota,  the  statute  13  Eliz.  chap.  10.  ^uoad  tenements  in  citieSy  is  ahered  by 
the  statute  14  Eliz.  chap.  1 1.  tvhicn  permits  leases  of  them  for  40  years ;  and 
therefore  it  has  been  ruledf  that  covenants  fi)r  reviewing  leases  of  messuages  in 
cities  are  not  prohibited  by  the  statute  18  Eliz,  chap*  11,  vshich  only  restrains 
leases  against  the  statute  of  13  Eliz*  Hob.  case  352.  Crane  and  Taylor. 
Hal.  MSS — See  Hob.  269 [Note  265.] 

(3)  H.  44  Eliz.  C.  B.  n.  14.  D.  D.    Bishop  of  Hereford  against  Scofv.   Ad- 
judged accordingly t  Hxihere  the  land  had  not  been  usually  demised,  Hal.  MSS. 

(5)  Nota,  lease  for  three  lives  by  bishop^  not  voarranted  by  the  statute^  is  not 
voidable  against  himself  but  shallbind  hint.  M.  44,  45  Eliz.  C.  P-  D.  D.  n.  32. 
Saunders^s  case.  And  it  is  not  void^  but  only  voidable  against  the  successoryfor  tf 
he  accepts  the  rent  the  lease  is  good  against  him,  M .  8  Car.  C.  B.    C^ook,  n.  21 . 

Otven 
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statute  was  made  in  benefit  of  the  successor  (5).  But  let  us  now 
returne  to  our  author. 

"  A  man  letteth**  Here  Littleton  putteth  this  case  where  one  (3R0.  Abr.64.) 
letteth,  &c.   It  is  therefore  necessary  to  be  seen  what  the  law  is  Vide  Sect-  34(>. 
where  divers  joyne  in  a  lease.    If  the  tenant  of  tlie  land  and  a   1 1  H.  4. 1. 
stranger  which  hath  notliing  in  the  land  joyne  in  a  lease  for  ^  **•  4-  4- «: 
yeares  by  deed  indented  of  one  and  the  self  same  land,  this  is     ^        *  ^  ' 
the  lease  of  the  tenant  onely,   and  tlie  confirmation  of  tlie 
stranger,  and  yet  the  lease  as  to  the  stranger  workes  by  con- 
clusion (6). 

If  two  severall  tenants  of  severall  lands  joyne  in  a  lease  for 
yeares  by  deed  mdented,  these  be  severall  leases,  and  severall 
confirmations  of  each  of  them,  from  whom  no  interest  passeth, 
and  worke  not  by  way  of  conclusion  in  any  sort,  because  severall   (i  Ro.  Abr. 
interests  passe  from  them  (7).    B.  tenant  for  life  of  C.  and  he  ®77-    Mo.  72. 
in  the  remainder  or  reversion  in  fee,  having  severall  estates  in   ^_^^"  i^' 
the  one  and  thd  sanie  land,  joyne  in  a  lease  for  yeares  by  deed  6  Co.  15.   - 
indented,  this  demise  shall  worke  in  this  sort:  during  the  life  of  Xrcport's  catc, 
C  it  is  the  lease  of  B.  and  confirmation  of  him  in  the  reversion  Doc-  PI-  93-) 
or  remainder,  and  after  the  decease  of  C.  it.is  the  lease  of  him   ^^^'  *47-  b . 
in  the  reversion  or  remainder,  and  the  confirmation  of  B. ;  for  ^^^'  ^03. 
seeing  the  leasers  have  severall  estates,  the  law  shall  construe  3  Saund.  97. 
tlie  lease  to  move  out  of  both  their  estates  respectively,  and 
every  one  to  let  that  which  he  lawfully  may  let,  and  not  to  be 
the  lease  onely  of  tenant  for  life,  and  the  confirmation  of  him 
in  the  remainder  or  reversion,  neither  is  there  any  conclusion  in 
this  case,  as  shall  be  said  hereafter.    Tenant  for  life  and  he  in 
the  remainder  in  fee  made  a  lease  for  yeares  by  deed  indented, 
the  lessee  was  ejected,  and  brought  an  ejectionejirnuey  and  de- 
clared upon  a  demise  made  by  tenant  for  life  and  him  in 
remainder,  and  upon  not  guilty  pleaded,  this  speciall  matter  was 
found,  and  that  tenant  forlife  was  living,  and  it  was  adjudged  [a]  W  ^7  H.  8. 
against  the  pi*,  for  during  the  life  of  the  tenant  (as  haw  been  i^h.  7. 14. 

a  H.  5. 7.     1  Co.  76.    BredoD's  case.    (Post.  30a.  b.) 

said) 

Oxven  and  App'Rees-  But  lease  hy  A.  dean  ofB*  and  his  chapter  not  warranted 
is  void  immediately  against  A,  himself.  Adjudged  soy  because  the  corooration  is 
aggregate,  M.  13  Car.  B.  R.  Lloi^d  and  Gregory.  Hal.  MSS. — Tne  case  of 
Lloyd  and  Gregory  is  reported  m  Cro.  Cha.  502.  W.  Jov  405.  1  Ro.^  Abr. 
728,  and  2  Ro.  Abr.  495.  But  none  of  these  books  mention  the  point  to 
which  lord  Hale  cites  the  case.  See  New  Abr.  Leases,  H.  where  several 
authorities  besides  that  of  lord  Coke  are  cited  to  show,  that  a  lease  by  a  cor- 
poration aggregate,  though  not  warranted  bv  the  statutes,  is  good  for  the  time 
of  the  person  who  was  head  of  the  corporation  when  the  lease  was  made.  See 
also  ante  43.  a.  n.  1. — 6  East,  98.  103. — [Note  266.] 

(5)  See  further  as  to  leases  by  tenants  in  tail,  husband  and  wife,  and  eccle- 
siastical persons,  in  Vin.  Abr.  tit.  Estatesy  and  tit.  Confirmation^  and  New  Abr. 
tit.  Leases;  which  title  in  the  latter  book  is  generally  attributed  to  lord  chief 
baron  Gilbert,  and  comprises  a  most  copious  and  excellent  trefttise  on  a  very 
difficult  and  extensive  subject. 

(6)  2  H.  5.  7.  by  Asht.    Hal.  MSS. 

(7) .  Andtherefore  where  the  declaration  in  ^ectment  toas.  of  a  joint  demise  of 
A.  and  B.  and  on  the  evidence  it  appeared  that  th^  were  tenaiHts  in  common^  the 
plaintiff  failed.  .M.  3.  Jac.  BUikaeper^s  case.  Noy^  n.  43.    Hal.  MSS.— See 
Noy,  13.— [Note  267.] 

N4 


P]  Micb.  36 
Cc  57  Elis.  in 
tbe  Kiog's 
Bench. 
Vide  Mick. 
6  &  7  Elis. 
Dyer,  334,  «35- 
[c]  Hill.  44  W«- 
Kot.  i459ii<i 
Communi 
Banco,  inter 
EUice  &  Cowae. 
3  Wms.  37Q. 
Post.  476. 
Pollcx,  67. 
Carth.  947. 
Vent.  358. 
Jenk.  Cent  355. 


(3  Co.  64.  b.) 


45.a.45.b.]    Of  Tenant  for  yeares.  L.l.C-7.Sect.58. 

said)  it  is  the  lease  of  the  tenant  for  life,  and  therefore  daring 
his  life  he  ought  to  have  dedared  of  a  lease  made  by  him, 
and  afler  his  decease  he  ought  to  declare  of  a  lease  made  bj 
him  in  remainder  (8).  [b]  And  the  deed  indented  could  be  no 
estoppel  in  this  case,  because  there  passed  an  interest  from  them 
both.  And  whensoever  any  interest  passeth  from  the  party, 
there  can  be  no  estoppel  against  him,  and  [c]  so  it  was  adjudged. 
Hereby  you  shall  understand  your  bookes  the  better  which  treat 
of  those  matters,  and  accordingly  it  was  adjudged  that  where 
tenant  in  taile  and  he  in  the  remainder  in  fee  joyned  in  a  grant 
of  a  rent  charge  by  deed  in  fee,  and  after  tenant  in  taile  died 
without  issue,  the  grantee  distrained  and  avowed  by  force  of  a 
graunt  from  him  in  the  remainder,  and  upon  non  concessit^  the 
jury  found  the  speciall  matter,  and  it  was  adjudged  for  the 
avowant :  for  every  one  granted  according  to  his  estate  and 
interest. 

Leases  for  lives  or  yeares  are  of  three  natures:  some 
be  good  in  law;  some  be  voydable  by  t^  entry,  and  r45.n 
some  voyd  without  entry.  Of  such  as  be  good  in  law,  I     ij/  I 
some  be  good  at  the  common  law  as  made  by  tenant  in  * 

fee,  whereof  Littleton  here  putteth  his  case :  some  by  act  of 
parliament ;  as  tenant  in  taile,  a  bishop  seised  in  fee  in  the  right 
of  his  church  alone  without  his  chapter,  a  man  seised  in  fee 
simple  or  fee  taile  in  the  right  of  his  wife  together  with  his  wife 
(as  nath  beene  said)  may  by  deed  indented  make  leases  for  si 
yeares  or  three  lives  in  such  manner  and  forme  as  hath  been 
said  and  by  the  statute  [d\  is  limited,  all  which  were  voydable 
by  the  common  law  when  Littleton  wrote,  and  now  are  made 
good  by  parliament 

An  inrant  seised  of  land  holden  in  socage,  may  by  custome 
m^e  a  lease  at  his  age  of  15  yeares,  and  shall  binde  him,  which 
lease  was  voydable  by  the  common  law ;  (1)  voydable,  some  by 
the  common  law,  after  the  death  of  the  leasor,  as  of  tenant  in 
taile,  a  bishop,  &c.  or  after  the  death  of  the  husband  (intended 
of  leases  not  warranted  by  the  said  statute  of  3a  H.  8.) ;  some 
voydable  by  act  of  parliament,  as  by  a  bishop  Uiough  it  be  con- 
firmed by  deane  and  chapter,  if  it  be  not  warranted  by  the 
statute  of  3a  H.  8.  and  so  of  a  deane  and  chapter  after  the 
death  of  the  deane;  some  voydable  at  times  by  tne  lessor  him- 
selfe  or  his  heires,  as  by  an  infant  and  the  like.  Some  voyde  in 
JuturOf  and  some  voyde  in  prasenii.  In/uturo,  as  if  a  tenant  in 
taile  make  a  lease  for  yeares  and  die  without  issue,  it  is  voide, 
as  to  them  in,  reversion  or  remainder,  though  it  be  made  [e] 
according  to  the  said  statute.  If  a  prebend,  parson  or  vicar  make 
a  lease  for  yeares,  it  is  voide  by  death,  if  it  be  not  according  to 
the  statutes.  Otherwise  it  b  of  a  lease  for  life,  for  that  is  void- 
able, et  sic  de  simililms. 

Some  voide  in  prcesenti;  as  if  one  make  a  lease  for  so  many 

yeares 


[d]  3a  H.  8. 
cap.  aS. 


rPlow.  S64.  b. 
Cro.Ja.  173.) 


W  33  H.  8. 
Dier.  3  Co.  59, 
60.  in  Lincohie 
Coiiedge  case. 
Hunt's  case 
Touched. 
(iRo.  Abr. 
848. 


(8)  IntratuT  H.  34  Eliz.  Kot.  72.  King  and  Beny. — Hal.  MSS. 

(1)  Heretofore  some  made  a  difference  between  leases  by  infants  with 
reservation  of  rent  and  those  without,  and  thought  that  the  former  were  only 
voidable,  but  that  the  latter  were  absolutely  void.  New  Abr.  Leases^  B.  But 
in  a  late  case  this  distinction  was  denied,  and  it  was  said,  thai  leases  whether 
with  or  without  rent,  if  made  by  deed^  are  voidable  only.  Burr,  part  4.  v.  3. 
page  1806.— [Note  268.] 


L.  1.  C.  7.  Sect.  58.    Of  Tenant  for  yeares.         [45-  b. 

jeares  as  he  shall  liye,  this  is  voide  inprasenti  for  the  inceitainty. 
Et  sie  in  simUibuSf  whereof  Littleton  nimselfe  will  teach  you  next 
and  Inunediateljy  and  I  know  you  would  now  gladly  heare  him. 

"  For  termer    Pro  termino*    Terminus  in  the  understanding  PI.  Com. 
of  the  law  doth  not  onely  signifie  the  limits  and  limitation  ^  ^'^^'  '•^' 
time,  but  also  the  estate  and  mterest  that  passeth  for  that  time.  ExTOsitioirdcs 
As  if  a  man  make  a  lease  for  twenty-one  yeares,  and  after  make  paroU,  44. 
a  lease  to  begin  ^fine  et  exmratione prcedicti  termini  si  annorum  8  Co.  145,  in. 
dimiss,  and  after  the  first  lease  is  surrendered,  yet  the  second  DaveDport's 
lease  shall  beg^n  presently ;  but  if  it  had  beene  to  begin  pott  ^^%^  ,. 
finem  et  expirationem  praflict*  31  annorum^  in  that  case  although  |  q^^  jV^  ^^. 
the  first  terme  had  oeene  surrendered,  yet  the  second  lease  1R0.Abr.849.> 
should  not  begin  till  after  the  ai  yeares  be  ended  by  effluxion  of 
time :  and  so  note  the  diversitie  betweene  the  terme  for  2 1  yeares, 
and  2 1  yeares ;  and  [f]  herewith  agreeth  the  lord  Pagef&  case,      [fl  ■  ^- 1&4- 

[g]  Words  to  make  a  lease  be,  demise,  grant,  to  fearme  let,  S*^  ^^^^  ^ 
betake ;  and  whatsoever  word  amounteth  to  a  grant  may  serve  ^^g^^  ("g^on  s 
to  make  a  lease.    In  the  king's  case  [h]  this  word  Committo  doth  [g]  vide  Sect, 
amount  sometime  to  a  grant,  as  whence  saith  Commisimus  W.  de  53 1< 


"  OfcertaineyearesJ*  For  regularly  in  every  lease  for  yeares 
the  terme  must  have  a  certaine  besinnine  and  a  certaine  end ; 
and  herewith  IJe]  agreeth  Bracton,  terminus  annorum  certus  debet  L*J  *^  ?'  ^'  '^- 
esse  et  determtnatus.    And  Littleton  is  here  to  be  understood,  3,  ^*  Y^^* 
first,  that  the  yeares  must  be  certaine  when  the  lease  is  to  take  jbid.  67.    Say 
effect  in  mterest  or  possession.    For  before  it  takes  effect  in  pos-  and  Fuller's 
session  or  interest,  it  may  depend  upon  an  incertainty,  viz.  upon  c*^*  ^-  Com. 
a  possible  contingent  before  it  begin  in  possession  or  interest,  or  w^j^>^ 
upon  a  limitation  or  condition  subsequent.  Secondly,  albeit  there  u^i^^     *      " 
appeare  no  certain^  of  yeares  in  the  lease,  yet  if  by  reference  4  h.  6.  la. 
to  a  certainty  it  may  be  made  certaine  it  sufficeth.  Quia  id  certum  «i  H.  7. 38. 
est  quod  certum  readi  potest.    For  examjple  of  die  first.    If  A.  ^^'  ^  *"* 
seised  of  lands  in  fee  grant  to  B.  that  when  B.  pays  to  A.  xx.  ^^^^"^ 
shillings,  that  from  thenceforth  he  shall  have  and  occupie  the  $  co.  34, 35, 
land  for  m  yeares,  and  after  B.payes  the  xx.  shillings,  this  is  a  Bract,  lib.  9. 
good  lease  for  21  yeares  from  thenceforth. .  For  the  second,  if  cap.  9.  Vid. 
A,  leaseth  his  land  to  B.  for  so  many  yeares  as  B.  hath  in  die  l^^l^'  ^^ 
manor  of  Dofe,  and  B.  hath  dien  a  terme  in  the  mannor  of  Dale  ched^gtoii^» 
for  10  yeares,  this  is  a  good  lease  by  A,  to  B.  of  the  land  of  A.  case, 
for  10  yeares.    If  the  parson  of  2>.  make  a  lease  of  his  elebe  for  (i  &>.  Abr. 
so  many  yeares  as  he  snail  be  panson  there,  this  cannot  be  made  ^'^^^ 
certaine  by  any  meanes,  for  nothing  is  more  uncertaine  than  the  ^^q.  '  So're- 
time  of  death,  Terminus  vita  est  incertusy  et  licH  nihil  certius  sit  soiled  Hill.  36 
mortey  nihil  tamen  incertius  est  hord  mortis  (s).    But  if  he  make  a  Elis.  Rot.  935. 
lease  for  three  yeares,  and  so  from  three  yeares  to  three  yeares,  In  Com.  B«iioo. 
so  long  as  he  shall  be  parson,  this  is  a  eood  lease  for  six  yeares,  ^  ^""^'  ^^'  . 
if  he  continue  parson  so  Ions,  first  for  uree  yeares,  and  after  that 
for  three  yeares ;  and  for  the  residue  uncertame  (3). 

If 

(3)  But  if  livery  is  made  on  such  a  lease,  perhaps  it  may  be  sufficient  to 
pass  a  freehold  to  the  lessee  during  the  life  or  incumbency  of^^the  lessor.  See 
New  Abr.  tit.  Leases^  L.  3. — [Note  369.] 

(3)  But  vid.  No^tjbl.  143,  n.  635.    Lease  Jrom  three  years  to  three  years 

tiU 


45-b,46.a.]   Of  Tenant  for  yeare$.    L.l.C.7.Scct.58. 

If  a  man  nmkech  a  lette  to  /.  S.  for  so  many  jeares  as  /.  A*. 
shall  Damey  this  at  the  beginning  is  iincotaine ;  but  when  /.  AL 
hath  named  the  jeares,  then  it  is  a  good  lease  for  so  mmj 


PI  rvim.  Ssj  A  manmaketfaaleasefor  ^lyearestf /.S.  liTesolong;  this 
and  Foilci^t  is  a  good  letse  for  yeares,  and  yet  is  certaine  in  incertainty»  for 
fMc.  Min-CFf,  the  life  of  /.  S.  is  tncertaine.  See  many  exceDent  cases  con* 
ca.  9.  t«ct.  17.  eeroing  this  matter  put  in  the  said  case  of  the  bishop  of  BofA  and 
^P'  5-  IPJe/b.     By  the  ancient  lav  of  England  for  many  respects  a  man 

could  not  have  made  a  lease  above  40  yeares  at  the 


most,  for  t^  then  it  was  said  that  by  long  leases  many  r^6.  ^ 
were  prejudiced,  and  many  times  men  disherited,  bat  |_  3.  J 
that  ancient  law  is  antiquated  (1). 

In  the  eye  of  the  law  any  estate  for  life  being,  as  LUdeUm 
hath  said,  an  estate  of  freehold,  against  whom  a  pntcipe  quod 
reddai  doth  lye,  is  an  higher  and  greater  estate  than  a  lease  for 
yeares,  thouah  it  be  for  a  thousand  or  more,  whidi  never  are 
without  saspici<m  of  fraud ;  and  they  were  the  lesse  yaluable,  for 
that  at  the  common  law  they  were  subject  unto,  and  under  the 
power  of  the  tenant  of  the  freehold,  the  learning  whereof  standeth 
thus,  and  is  worthy  to  be  knowne.  When  Littleton  wrote,  if  a 
man  had  made  a  l^ue  for  yeares  by  writing,  and  he  that  had  the 
freehold  had  suffered  himselfe  to  be  impleaded  in  a  reall  action 
by  collusion  to  bar  the  lessee  of  his  terme,  and  made  defiiult,  &c. 
the  statute  of  Gloue*  gave  the  lessee  for  yeares  some  reme^  by 
way  of  receipt,  and  a  triall  whether  the  demandant  did  move  the 
plea  by  gooa  right  or  collusion ;  and  if  it  were  found  by  collusion, 
then  the  termor  should  enjoy  his  tearme,  and  the  execution  of 
the  judgement  should  stay  untiU  afler  the  tearme  ended  (3). 
But  this  statute  extended  not  to  five  cases,  first,  if  the  lease 
were  without  writing,  for  the  words  of  this  act  are  (so  that  the 
1 1  Co.  33,  termor  may  have  recovery  by  writ  of  covenant),    s.  It  extended 

not  but  to  a  recovery  by  demult(3).  3.  The  termor  could  not 
be  relieved  by  this  statute,  unlesse  he  knew  of  the  recovery,  and 
were  received,  &c.  4.  By  the  better  opinion  of  bookes,  it  ex- 
tended not  to  tenants  by  statute  merchant,  statute  staple,  or  degit. 
[I]  91 II.  8.  5.  Not  to  gardian.  ^/J  But  now  the  statute  of  21  if.  8.  dot}i  give 
cap.  15.  remedy  in  all  the  said  cases,  saving  the  case  of  the  gardian,  and 

giveth  them  power  to  falsifie  all  manner  of  recoveries  had  against 
the  tenants  of  the  freehold  upon  fained  and  untrue  titles,  &c. 

Now 

till  the  expiration  of  ten  years  shall  he  a  lease Jbr  nine  yearsy  and  the  law  refects 
the  last  year^  because  not  computed  by  three.  Hal.  MSS. — See  New  Abr.  tit. 
L«a#«f,  X.  3,  page  433.  Salk.  413.  loVin.  3«9.— [Note  270.] 

(1)  See  s  Blackst.  Comment.  5th  edit  p.  14s.  It  is  there  observed,  that 
it  appears  by  Mr.  Madox's  collection  of  ancient  instruments  in  his  Formulare 
Anmcanutny  that  the  law  against  leases  for  more  than  forty  years,  if  it  ever 
existed,  was  soon  antiquated ;  and  several  instances  of  leases  for  a  longer  term, 
as  early  as  the  reign  of  Richard  the  second,  are  referred  to.— [Note  271.] 

(a)  xet  videtur,  that  the  recoverer  shall  have  toaste*  27  H,  8. 7.  Keifw.  io8. 
But  reversioner  being  received  in  default  of  tenant  Jbr  life^  no  judgment  against 
tenant  for  life,  if  a  good  bar  pleaded*    Hal.  MSS. — [Sole  272.] 

(3)  Or  reddstion.  16  H.  7.  5.  21  H.  7.  25.  5  H.  7.  39.  8  H.  7.  6. 
IS  H.  8.  7.  37  H.  8.  7.  11 E. 4.  10.  or  on  nihil  dicit,  or  disclaimer.  9 £.  4. 
37*  by  Don&y,  or  on  dtfauU  of  the  vouchee  at  the  grand  cape  or  sequatur  sub 
periculo.    9  £.  4.  38.    HaL  MSS. 


L.  1 .  C-f .  Sect.  58-    Of  Tenant  for  yeares.  [46.  a. 

Vow  the  [m]  statute  saitb,  that  it  was  a  doubt  before  that  statute  [m]  That  a 

whether  a  termor  for  yeares  might  falsifie  or  no :  but  yet  it  termor  might 

seemeth  by  the  better  opinion  of  books  in  so  great  yarietVy  that  ^jf^  ^l^ 

he  having  but  a  chattel!,  was  not  able  by  the  common  law  to  vidT  lo  £.  aT' 

falsifie  a  covenous  recovery  of  the  freehold,  because  he  could  Au.  8a. 

not  have  the  thing  that  was  recovered  (4).    [n]  And  Thiming  ai  £.  3-  >• 

,and  Hankford  doe  hold  that  a  gardian  is  not  within  the  statute  "^  If-  7- 1 1*  b. 

If  two  coparceners  be,  and  one  of  them  let  her  part  to  another  10  e.  3.  46! 

for  yeares,  and  after  upon  a  writ  of  partition  brought  against  the  19  E.  3.  Besceii^ 

lessor  too  little  is  allotted  to  the  lessor,  it  is  holden  by  some  that  j|^'' 

jthe  lessee  cannot  avoid  it,  for  that  it  is  made  b^  the  oath  of  men,  ^^f  ^J^u' 5^ 

and  judgement  is  thereuponglven  that  the  partition  shall  remaine  Paiaer  reooveir^ 

firme  and  stable.   But  if  there  be  two  coparceners  of  three  acres  9.  43  As$.  41 .  ^ 

of  land,  every  one  of  equal  value,  and  the  one  coparcener  letteth  ^^  H.  8. 9. 

her  part,  and  after  make  partition,  and  one  acre  is  allotted  onely  |  ^^^^^'  g  ^ 

to  the  lessor,  the  lessee  is  not  bound  hereby,  but  he  may  enter  '  11.8.4? 

and  take  the  profits  of  another  half  acre,  for  that  of  right  be-  9  Co.fo.  135. 

longs  unto  him  (5).    Thus  much  have  I  thought  good  to  set  A8coiighe'«cate. 

downe,  for  it  sufBceth  not  to  know  what  the  law  is  in  these  cases,  M  7  H.  4. 19. 

unlesse  he  understand  the  reason  and  cause  thereof.  ^3  "•  8.  Dier. 

And  albeit  (as  hath  beene  said)  a  lease  for  yeares  must  have 
a  certaine  beginning  and  a  certaine  end,  yet  the  continuance 
thereof  may  be  incertaine,  for  the  same  ma^  pease  and  revive 
againe  in  ^vers  cases  (6).  As  if  tenant  in  taile  make  a  lease  for 
yeares  reserving  xx«  shillings,  and  after  take  a  wife  and  dye  with- 
out issue,  now  as  to  him  in  the  reversion  the  lease  is  meerly  void : 

but  if  he  indow  the  wife  of  tenant  in  taile  of  the  land,  (as  she  (7  Co.  0. «. 

may  be  though  the  estate  taile  be  determined)  now  is  the  lease  \j^:  ^^'' 

as  to  the  tenant  in  dower  (who  is  in  of  the  state  of  her  husband)  r^^'^  £  ^  ^^ 

[a]  revived  againe  as  against  her,  for  as  to  her  the  estate  taile  34  An,  15. 

continueth,  for  she  shsfi  be  attendant  for  the  third  part  of  the  «3  ^^  3- 

rent  services,  and  yet  they  were  extinct  by  act  in  law.    So  it  is  ?*7!'o*  if\ 

if  tenant  in  taile  make  a  lease  for  yeares  id  supra,  and  dyeth  v7vx>.8.  b.> 
without  issue,  his  wife  enseint  with  a  scmne,  he  m  the  reversion 
enter,  against  him  the  lease  is  void,  but  afier  the  sonne  be  borne 

the  lease  is  good,  if  it  be  made  according  to  the  [b]  statute,  [fr]  39  H.  a. 

and  otherwise  is  voydable.  <^*  ^^* 

The  king  made  a  ffift  in  taile  of  the  manor  of  EastfarUigh  in 
Kehiy  to  ^.  to  hold  by  knights  service ;  W,  made  a  lease  to  A. 
for  thirtj-sixe  yeares,  reserving  thirteene  pound  rent;  W.  died, 
his  sonne  and  heire  of  ftill  age.  All  this  was  found  by  office.  As 
to  the  king  this  lease  is  not  of  force,  for  he  shall  have  his  primer 

seisin^  as  of  lands  in  possession,  but  aftier  livery,  the  lessee  may  r^  j^  j^^ 

enter ;  and  if  the  issue  in  taile  accept  the  rent,  the  lease  shaU  84a.) 
binde  him,  for  the  king^s  primer  setnn  shall  not  take  away  the 

election  of  the  issue  in  taue,  for  it  may  be  that  the  rent  was  bettef  .  ^  p    .      . 

than  the  land :  [c]  and  so  it  was  adjudged  in  Awien'%  case,  as  I  x^{»|['^  Marf 

in  an  informatkHi  of  Intnuion  in  the  Exchequer  againit  Aosten.    Vid.  Dier.  Paich. 
a  &  3  Ph.  &  Mar.  115.    13  Elis.  ca.  10. 

had 


(4)  Vid.  27  H.  8. 7.  31  H.  7.  35.  Grantee  qfreni  charge  fir  years  might 
falsify  recovery  against  terre-tenants    Hal.  MSS."^[Note  873.] 

(5)  Vid.  34  E.  3.  54.  If  parceners  heqftwo  acres,  and  one  kases  one  acre, 
tvhich  on  forit  of  partition  is  (Plotted  to  the  other,  the  lease  is  tohoOy  avoided. 
Hal.  MSS— [Note  374.] 

(6)  Vid.  7  Rep.  the  earl  ofBedford^s  case.    Hal.  MSS. 


^l 
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had  it  of  the  report  of  master  Edmond  Plowden,  a  grave  and 
learned  apprentice  of  law. 

If  tenant  in  fee  take  wife,  and  make  a  lease  for  yeares,  and 

dieth,  the  wife  is  endowed,  she  shall  avoid  the  lease,  but  afler 

her  decease  the  lease  shall  be  in  force  againe.    But  if  the  patron 

grant  the  next  avojdance,  and  after  parson,  patron,  and  ordinary^ 

J  6  £.  6.  before  the  statute,  [d]  had  made  a  tease  of  the  glebe  for  yeares^ 

icr,  72.  and  after  the  parson  dieth,  and  the  grantee  of  the  next  avoidance 

(Cn>.  Car.  55a.)  had  presented  a  clerke  to  the  churdi,  who  is  admitted,  instituted, 

17  £.  3. 5a.        g^^  mducted,  and  dieth  within  the  terme ;  the  patron  presents  a 

a  rTs.'  lol^'      °^^  clerke,  and  he  is  admitted,  instituted,  and  inducted,  albeit 

9  H.  &  33!  he  conmieth  in  under  the  patron  that  was  party  to  the  lease,  yet 
(Hob.  7.)  because  the  last  incumbent,  who  had  the  whole  state  in  him, 

avoyded  the  lease,  it  shall  not  revive  againe,  no  more  than  if  a 

feme  covert  levy  a  fine  alone,  if  the  husband  enter  and  avoyd 

(Hob.  935.         the  fine,  and  dye,  the  whole  estate  is  so  avoyded  as  it  shall  not 

10  Co.  43)        binde  the  wife  after  his  death  (7). 

a  £.3. 8.  IS**  If  a  woman  be  endowed  of  an  advowson  which  r46«~1 

per  Scroope.       u  appropriated,  and  she  present,  and  her  incumbent  ^  [_  b.  J 
(iRo.  Abr.        admitted,  instituted,  andmducted,albeitthe  incumbent 
340, 241.;  ^^^  ^^  is  the  appropriation  wholly  dissolved,  because  the  in> 

ciunbent,  which  came  in  by  presentation,  had  the  whole  state  in 

him ;  and  so  it  was  adjudeea,  as  the  case  is  to  be  intended  (1). 

Pt.  Com.  437.  a.       Ta[umt  in  taile  make  a  Tease  for  forty  yeares,  reserving  a  rent, 

(1  Ko.  Abr.        to  commence  ten  yeares  after ;  tenant  m  taile  dye ;  the  issue 

831. 843, 843.     enter  and  enfeofie  A. ;  ten  yeares  expire,  the  lessee  enter :  if  A, 

a6i'1  ^^'         accept  the  rent,  the  1^^  is  good,  for  he  shall  have  the  same 

'^  election  that  the  issue  in  taile  had,  either  to  make  it  good,  or  to 

avoid  it,  so  as  it  could  not  be  precisely  affirmed,  whether  by  the 

entry  of  the  issue  this  executory  lease  was  avoided,  but  it  de- 

rndeth  incertainly  upon  the  will  of  the  feoffee  (3).    But  now 
know  you  are  desirous  to  heare  LMeUm^  who  is  speaking 
to  you. 

(3  Ro.  Abr.403.  **  And  inhen  the  lessee  etUreth  hu  force  of  the  lease^  then  is  he 
Cro.Car.  no.  tenant  for  terme  of  yeares"  And  true  it  is,  that  to  many  pur* 
^(^')  poses  he  is  not  tenant  for  yeares  until  he  enter :  as  a  release 

made  to  him  is  not  good  to  him  to  increase  his  estate,  before 

entry ;  but  he  may  release  the  rent  reserved  before  entry,  in 

V.  Sect.  464,      respect  of  the  privity.    Neither  can  tlie  lessor  grant  away  the 

466-  reversion  by  the  name  of  the  reversion,  before  entry.     Vide 

(Cro.  Ja.  €0.      Sect.  567.    But  the  lessee  before  entry  hath  an  interest,  interesse 

5  Co.  194.)        termini,  grantable  to  another.     Vide  Sect.  319.    And  albeit  the 

lessor  dye  before  the  lessee  enters,  yet  the  lessee  may  enter  into 

the  lands,  as  our  author  himselfe  holdeth  in  this  Chapter.    And 

so  if  the  lessee  dyeth  before  he  entred,  yet  his  executors  or  admi« 

nistrators  may  enter,  because  he  presendy  by  the  lease  hath  an 

interest 


(7)  Adjured  accordingly  Cro.  Cha.  PUmden  v.  Oldford,  582.  But  in  Hill. 
10  Eliz.  C.  B.  £.  338,  adjudged  that  the  lease  revived.  Polydore  Virgil's  case. 
Hal.  MSS.— Vin.  Fine  (T)  4. 

(1)  Vid.  21  £.  3.  Grants,  58.  Appropriation  toithout  license,  and  e&  de 
caus&  it  seems  a  disappropriation.    Hal.  MSS.— [Note  275.] 

(2)  Buitfit  WIS  lease  m  pnesenti  by  tenant  in  tail,  and  the  issue  before  entry 
levies ^nes,  the  conuse^  shall  not  avoid  the  lease,  for  the  lease  toas  only  voidable, 
and  the  land  passes  in  degree  of  reversion.  Vid.  Z>y.  51,  7  Rep*  q,  earl  of 
Bedford's  case.    HaL  MSS— [Note  276.]  /      r  i' 
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interest  in  him :  and  if  it  bd  made  to  two,  and  one  dye  before 
ent^,  his  interest  shall  survive.     Vide  S^cU  281. 

He  that  hath  a  lease  for  yeares,  hath  it  either  in  his  owne 
right,  whereof  l4^//^o»  hath  here  spoken,  or  in  another's  right,  V.  Sect.  665, 
and  that  in  divers  manners;  as  a  man  may  have  a  terme  for  yeares  n^ore  fuller  of 
in  the  right  of  his  wife,  whereof  the  husband  hath  power  to  dis-  ^^  niatter. 
pose  at  any  time  during  hb  life,  and  if  he  surviveth  his  wife,  the  ^  ^  *  3*/ 
law  doth  give  the  lease  to  him.    But  if  he  make  no  disposition 
thereof,  and  his  wife  survive  him,  it  remaineth  with  the  wife : 
but  of  this  in  another  place  more  fully. 

If  a  man  be  possessed  of  a  terme  of  forty  yeares  in  the  right  of 
his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving  a  rent,  (1  Ro.  Abr. 
and  die,  the  wife  shall  have  the  residue  of  the  terme,  but  the  344*  345- 
executors  of  the  husband  shall  have  the  rent,  for  it  was  not  inci-  ^^^^'  ^^i*) ' 
dent  to  the  reversion,  for  that  the  wife  was  not  party  to  the 
lease  (3).   So  note,  a  disposition  of  part  of  the  terme  is  no  dis- 
position of  the  whole.    Bih  if  the  husband  grant  the  whole 
terme,  upon  condition  that  the  grantee  shall  pay  a  summe  of 
money  to  his  executors,  &c.  the  husband  die,  the  condition  is 
broken,  the  executon  enter,  this  is  a  disposition  of  the  terme, 
and  Uie  wife  is  barred  thereof,  for  the  whole  interest  was  passed 
away  (4). 

If  a  lease  be  made  to  a  baron  and  feme  for  terme  of  their  lives,  Hil.  17  £1.  in  the 
the  remainder  to  the  executors  of  the  survivor  of  them,  the  bus-  King't  Bench, 
band  grant  away  this  terme  and  dieth,  this  shall  not  bar  the  wife,  ^^^  ^^* 
for  that  the  wife  had  but  a  possibilify,  and  no  interest.  Hun^n  V 

If  the  husband  and  wife  be  ejected  of  a  terme  in  die  right  of  '     / 
his  wife,  and  the  husband  bring  an  efecHane  iirma  in  his  owne  |ic^.^4i8Vb. 
name  (5),  and  have  judgement  to  recover,  this  is  an  alteration  (1  Ro.  Rep. 
of  the  terme,  and  vesteth  it  in  the  husband  (6).  359-) 

If  a  lease  for  yeares  be  made  to  a  bishop  and  his  successors, 
yet  his  executors  or  administrators  shall  have  it  in  auter  droit y  for 
regularly  no  chattell  can  goe  in  succession  in  a  case  of  a  sole 
corporation,  no  more  than  if  a  lease  be  made  to  a  man  and  his 
heires  it  can  goe  to  his  heires.  But  let  us  retume  to  Littleton  (7). 

Touching  the  time  of  the  beginning  of  a  lease  for  yeares,  it  is  6  Co*  i- 
to  be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  date  ^^2^?*^''  ^^*'^' 
oGMaii,  &c,  to  have  and  to  hold  for  twenty-one  yeares,  from  the  i^^r^g^} 

(a  Ro.  Abr.  530.    Cro.  Js.  135.      Post.  355.  a.)     14  £1.  Dy.  307.     5  £1.  Dj.  318. 
(1  Ro.  Abr.  849,  850.     Cfo.  Cha.  78.) 

date, 


'  (3)  Vid.  tamen  one  Evans's  casey  in  tohich  it  wu  a^udged  that  the  mfe  shall 
have  the  rent.  Cited  by  Houghton*  16  Jac.  Qusre,  and  vid.  7  H«  6.  9. 
T.  16  Jac  Blaxton  and  Heath,  a  Pooh.  n.  38.  Hal.  MSS.— By  2  Poph.  lord 
•Hale  means  the  additional  cases  at  tne  end  of  Popham's  Reports.  See  Poph. 
185.    For  Blaxton  and  Heath,  see  Poph.  145. — [Note  377.] 

(4)  If  part  of  a  term  be  granted  by  husband  on  condition^  it  seems  that  the 
condition  is  gone  by  his  death.  Quaere.  A  ward  changesHhe  property  qfsuch  a 
term.  Dv.  183.   Hal.  MSS. — See  the  case  in  Marg.  Dy.  183. — [Note  378.] 

(5)  Vide  Husband  of  wife  termor  may  haice  petition  of  right  cUone.  37  Ass, 
pi.  11.  If  husband  is  guardian  in  right  ^his  tvi/e,  clower  lies  against  the  husband 
alone ;  for  there  can  be  no  voucher  there  against  the  toard's  right,  li  £.  3. 1 3. 15. 
47  E.  3.  9.    Hal.  MSS.— [Note  379.] 

•     (6)  Via.  50  JEI.  3.    Judgmeidfor  husband  in  quare  impedit  for  the  wife's 
.advowson ;  the  husband  dtes ;  the  mfr  presents,    Hal.  MSS.— [Note  980.] 
(7)  Hie  fol.  9,  a.    Hal>  MSS. 
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date,  or  from  the  day  of  the  date(8)y  it  shall  beginr  on  the  twenty- 
seventh  day  oiMay  (9).  If  the  lease  beaore  date  the  twenty-sixtli 
day  Q£Matf,  Sfc,  to  hare  and  to  hold  from  the  makine  hereof,  or 
from  hencefordiy  it  shall  beein  on  the  day  on  whidi  it  is  deli- 
vered, for  the  words  of  the  indenture  are  not  of  any  eflRsct  till  the 
delivery,  and  thereby  from  the  making,  or  from  henceforth,  take 
their  first  efiect.  But  if  it  be  ^  il»^  cor^ctumisy  then  it  shall  begin 
on  the  next  day  after  the  deliverie*  If  the  habendum  be  for  the 
terme  of  twenty-one  yeares,  without  mentioning  when  it  shall 
begin,  it  shall  begin  from  the  deliverie,  for  there  the  words  take 
Q  Co.  3.  effect,  as  is  aforesaid.    If  an  indenture  of  lease  beare  date  which 

Goddard'scase.   is  void  or  impossible,  as  the  thirtieth  day  of  Pehruarkt  or  the 

fortieth  of  March,  if  in  this  case  the  terme  be  limited  to  b^in 
firom  the  date,  it  shall  begin  from  the  delivery,  as  if  there  had 
[a]  PI.  Com.  been  no  date  at  all.  [a]  And  so  it  is,  if  a  man  by  indenture  of 
148.  3  E.  6.  tit.  lease,  either  recite  a  lease  which  is  not,  or  is  void,  or  misredte  a 
I/saKs,  Br.  63.  lease  in  point  materiall  which  is  in  esse,  to  have  and  to  hold  from 
3  ^^^  ^*  the  ending  of  the  former  lease,  this  lease  shall  begin  in  course  of 
116."  ^^'  time  from  the  deliverie  thereof  (10). 
(Cro.  Car.  400.      %  Ro.  Abr.  53.      1  Bo.  Abr.  849.     1  Sid.  460.) 

*'  And 


(8)  Vid.  for  date  and  day  of  the  date  hie  foL  6.  a.  and  the  note  there. 
Hal.  MSS. — In  fol.  6.  a.  lord  Hale  gives  the  following  note.  Date  and  day  of 
the  date  the  same  in  point  qfjcomputation.  5  i2^.  Bid  in  point  of  interest  date 
is  taken  inclusive,  day  of  the  date  excbisive  m  many  cases.  T.  9  Jac.  B.  R. 
Bulstr.  n.  177.  A.  on  the  second  of  August  1  Jam.  makes  an  obligation  to  3. 
and  qftertoards  on  the  same  day  B.  releases  aU  actions  usque  datum  script! :  the 
obligation  is  discharged,  because  date  is  delivery.  Otherudse,  if  it  had  been  to 
the  day  of  the  date.  T.  9  Car.  B.  R.  Rooke  and  Richards,  Condition  of  obli- 
gation to  stand  to  an  anoard,  so  that  it  be  made  within  Jour  days  after  the  date  : 
a  good  axioard  may  be  made  the  same  day ;  and  so  it  seems  if  it  be  day  of  the  date. 
M.  1653.  Streets  case.  Stiles,  383.  Obligation  dated  s  January ;  rd^ase  dated 
1  January  of  all  actions  usque  diem  hujus  pnesentis  temporis,  but  delivered 
3  January  .*  praesens  tempus  is  the  date,  and  so  the  obligation  stood*  P.  7  Jac. 
Hal.  MSS.-'See  further  as  to  the  difference  between  date  and  day  of  the  date^ 
Com.  Dig.  Estates,  6. 8.  Bargain  and  Sale,  B.  8.  Temps  A.  and  Vin.  Abr. 
Esfate,  Z.  a.  Time,  A.  and  Wils.  vol.  1.  part  2.  page  165,  and  the  next  note. — 
[Note  381.] 

(9)  yid,jror commencement oflease,M,  10 jBcTiot,  J s.  Hob, case s^.  Moor 
and  Musgrave.  A.  by  indenture  dated  4  May  id  Jac.  to  hold  from  the  feast  of 
the  annunciation  last  past  for  the  term  of  2 1  years  next  ensuing  the  date  hereof 
fully  to  be  complete  and  ended.  In  ejectment  plaintiff* counts  on  this  lease,  as  a 
lease  to  hdld  from  the  feast  for  21  years  extunc  prox.  sequent,  and  agreed  to  be 
good.  But  see  T.  34  Car.  B.  R.  Cornish  and  Canoosey,  Lease  by  indenture  of 
35  March  15  Car.  td  have  and  to  hold  from  and  after  the  day  of  the  date  of  these 
presents  for  the  term  and  time  of  seven  yedrs  from  henceforth  next  and  imme- 
oiately  ensuinfif,  shall  commence  in  computation  from  the  ddivery,  and  in  point  of 
interest  from  the  date.    Stiles,  1 1 8.    Hal.  MSS.--[Note  383.J 

(10)  For  misredtal  a  lease  shall  commence  immediately*    6  Rep.  bishop  of 
Bath's  case. — The  earl  of  Oxford  by  deed  dated  10  Feb,  37  H.  8.  demises  to  A. 

Jbr  31  years ;  and  afieroHLrds  by  indenture  reciting  that  he  by  indenture  dated 
10  Feb.  38  H.  8.  had  demised  to  A,  Jbr  21  years,  demises  the  same  land  to  B. 
habendum /or  31  years  from  and  after  the  expiration,  surrender  or  forf^nture  qf 
the  said  lease.  It  vmls  ruled,  that  B*s  'lease  should  commence  in  computation 
immediately,  because  A's  lease  was  nkisredied,  H.  10  Car.  B.  R.  Crook,  n.  8. 
Miller  ana  Mantoaringe.    But  if  in  case  of  such  a  misredtal,  the  habendum  be 

from 
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"  And  if  the  lessor  in  such  case  reserve  to  him  a  yearely  rent 
upon  such  leasey  he  may  chusejbr  to  distrainejbr  the  rent,  or  else 
he  may  have  an  action  of  debtjbr  the  arreragesJ* 

**  Reserve  to  him  a  yearely  rent^  Sfc.**    Fiwt,  it 
appeared!  [5]  here  by  Littleton  that  a  rent  must  be  r(-|  ^  q^  ^^ 


m 


reserved  out  of  the  lands  or  tenements,  whereunto  the  Bot'it  case, 
lessor  may  have  resort  or  recourse  to  distreine,  as  Littleton  here   lo  Co.  go^te 
also  saith,  and  therefore  a  rent  cannot  be  reserved  by  a  common  i^j^  ^  '7^ 
person  (i)  out  of  any  incorporeall  inheritance,  as  advowsM%  ...  'J'^l'r^  « 
^mo^  offices,  corodie,  mulcture  of  a  mili;  tythc,  fln^  ^t^T.'/^.^ 
markets,  liberties,  priviledges,  fhmchisesi  and  thelAv;   [c J  But  a  Ro.  Abr.  446. 
if  the  lease  be  maoe  of  them  by  deed  (s)  fir  yearn,  it  may  be  ?  ^*  Moant- 
good  by  way  of  contract  to  have  an  aetian  for  debt,  but  diaCmne  ^ '  ^^* 
Uie  lessor  cannot.    Neither  sfaafi  it  passe  with  the  grant  of  the  r^]^  ^m.  p.  5. 
reversion,  for  that  it  i»iio  rent  incident  to  the  revermii  (3).   But  la  Ast.  30. 
if  any  rent  be  MMiitd  in  such  case  upKm  a  lease  for  life,  it  is  ^  H.  4. 10. 
utterly  void,.  Ibr  that  in  that  case  no  action  ct  debt  dotii  lie  (4).   ^  ^^  **  ^'  ^ . 
But'ifamandemiseththevestureorherbageof  hisland,  hemay  jgE.^  ^ 
fM»Te  a  rent,  for  that  the  thing  is  ttu^orable,  and  the  lessor  pines,  136. 
may  distreine  the  cattell  upon  tM  knid  (5):  and  bo  a  reversion,  or  44  £•  3-  45- 
a  remainder  of  lands  or  tenetttents  may  be  granted  reserving  a  ^/f**  ^^ 

14  £.  3.  Scir.  fac.  iM,  5  E.  3.  68.  17  £.  3-  75-  11  H.  4.  40.  3  H.  6.  ai.  45. 
loH.  6.  13.  aifi.  6.  11.  5H.  7.  39.  31  H.  7.  19.  I7£.a.  Ex.  113.  83  £1. 
nycr,  377- 

rent, 

^-^-^-^^——^^-^ — —  _ ..^  -  ■  ._. 

Jrom  and  after  the  demise  and  indenture  made  to  A.  and  it  is  not  said  the  said 
denti$ef  then  the  second  lease  shall  commence  a/ier  the  true  lease  notwithstanding 
^misredtoL  M.  1  &  3  P.  &  M.  Rot.648.  mount  and  Hodeheny  Bendl.n.'ji. 
Hal.  MSS. — See  Cro.  Cha.  397,  and  N.  Bendl.  38.  See  furSier  as  to  the  com* 
mencement  of  leases  and  the  effect  of  misrecitals  in  that  respect,  Shep. 
Touch.  373.  New  Abr.  Leases^  L.  and  Vm.  Abr.  Estate,  Z.  a.  and  Granty  R.  4, 
—[Note  283.] 

(1)  Lord  Coke  confines  the  rule  to  common  persons,  because  the  kins  may 
reserve  rent  out  of  an  incorporeal  inheritance;  the  reason  of  which  is,  that  he 
by  his  prerogative  can  distrain  on  all  the  lands  of  his  lessee.  4  New  Abr.  192, 
&  339— [Note  284.] 

(a)  The  case  of  a  lease  by  deed  is  put,  because  in  general  things  incorpo* 
real  will  not  pass  without  deed.  Post.  48.  a.  49.  a.  169.  a.  and  ante  9.  a.— 
[Note  385.] 

(3)  13  H.  4. 17.  Vid.  supra  ^/.  44. 4.  the  case  of  the  jprecentor  of  PauTsy 
according  to  which  rent  on  lease  Jor  years  of  tithes  ts  incident  to  the  reversion. 
HaL  MSS.— See  ante  44.  b.  n.  3«— [Note  386.] 

(4)  That  the  common  law  (Ud  not  allow  debt  for  rent  on  freehold  leases 
whilst  they  continued  is  certain,  though  the  reason  is  not  quite  so  clear.  See 
3  Blackst.  333.  It  has  been  accounted  for  by  suggesting,  that  the  remedies 
by  cessavit  and  distress  were  deemed  sufficient  securities  for  the  rent  and  ser- 
vices. See  Gilb.  on  Rents,  93,  and  Gilb.  on  the  Action  of  Debt  in  his  Cas. 
in  L.  and  £q.  370.  But  it  may  be  proper  to  observe,  that  the  cessavit  seems 
to  have  been  first  given  by  the  6  £.  i.e.  4.  though  the  lord's  right  of  seizing 
the  land  for  substraction  of  services,  which  continued  till  it  was  taken  away  by 
the  53  H.  3.  c.  88.  was  a  remedy  in  some  respects  similar,  and  furnishes  occar 
sion  for  the  same  observation.  See  3  Inst.  395,  and  Wright's  Ten.  197.  Note 
that  the  8  Ann.  c.  14,  now  gives  debt  for  rent  on  a  lease  for  life;  on  which 
statute  Mr.  serjeant  Hawkins  queries  whether  it  doth  not  extend  to  leases  of 
incorporeal  hereditaments.     Hawk.  Abr.  of  Co.  Litt.  73.— [Note  387.] 

(5)  Quaere,  how  assise  shall  be  brought  in  case  of  herbage.  17  £.3.  75. — 
Hal.  MSS. 
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I' 


rent,  for  the  apparent  possibility  that  it  may  come  in  ^ 
sion  (6)y  and  they  are  tenements  within  the  words  of  LUtietan, 
a]  40  E.  3. 47.        M  ^^  appeareUi  by  Littleton^  that  resercanda  is  an  apt  word 
t  E.  3. 67.      '    of  reserving  a  rent,  and  so  is  reddendo,  solvendOfJaciendoy  invC" 
9 1 E.  4. 69.         mendo,  dummodo,  and  the  like  (  7  ) . 

3H.6.46. 

31  Am. p. 30.    3A88.9.   96A»t.66.   3s £.3.  Br.  991.    BE. 4.  8.    10El.Dy.s76. 

PI.  Com.  eii.  Browning  and  Beeston'i  case,  fo.  131,  I3a,&c. 

[6]  50  £.  3.  la.  [b]  And  note  a  diversity  between  an  exception  (which  is  ever 

13  An.  9.  of  part  of  the  thing  granted  and  of  a  thing  in  esse  J  for  which, 
38  £.  3. 10.  exctptis^  salvo,  prater,  and  the  like,  be  apt  words;  and  a  reser- 
34  As^  M .  vAtion  which  is  al  waies  of  a  thing  not  in  esse,  but  newly  created  or 
99  £.  3. 14I  reserved  out  of  the  land  or  tenement  demised,  [c]  Poterii  emm 
3  H.  6. 45*  Jtiis  rem  dare  et  partem  rei  retinere,  x^  partem  de  pertmentus,  H 
10  H.  6. 8.  41.  lUa  pars  quam  retinet  semper  cum  eo  est  et  semper Jfuii*  [d]  But 
^H  6  04  ^"^  ^  ^  generall  a  part  may  be  excepted,  as  out  of  a  mannor, 
^  j^'  an  acre,  ex  verba  generals  aUqmd  exdpdur,  and  not  a  part  of  a 

14  H.  8. 1.  certain^,  as  out  of  twenty  acres  one. 

44  £-3- 43*  ^     ^ 

PI.  Com.  361.  [e]  Bract.  U.  s.  f.  39.  bw  &  £  S49.  [<n  9  £1.  Dy.  ^64. 

38  H.  6.  38.    14H.8. 1.    S3  £. 3. 8.    a  £.  3.  56.    5  E.  3.  66.    34  Ass.  11. 

It  is  further  to  be  observed,  that  the  lessor  cannot  reserve  to 

any  other  but  to  himselfe,  for  Littleton  saith,  reserve  to  kimsdfe. 

[f]  5  £.  4. 4.       [e\  If  two  jointenants  be,  and  they  make  a  lease  for  yeares  bv 

H  E.  3.  parol!,  or  deed  poll,  reserving  a  rent  to  one  of  them,  this  shall 

8  Co*7o  71       ®Dure  to  them  both ;  but  if  it  be  so  reserved  by  deed  indented, 

''*'  *      it  shall  enure  to  him  alone  by  way  of  conclusion. 
[/]  Vid.  Sect        C/^  Littleton  here  is  putting  of  a  case,  and  not  making  a  lease, 
a  14,  SI 5, 316,    ^or  then  he  would  not  reserve  the  rent  to  him,  but  to  him  and 
&c.  10  E.  4. 18.  his  heires,  for  otherwise  the  rent  shall  determine  by  his  death,  if 
V  ^iw*  ^®  *^®  within  the  terme  (8).   [g\  But  if  he  reserve  a  rent  gene^ 

^H  8  10  ^^7  without  shewing  to  whom  it  shall  Roe,  it  shall  go  to  his 
SI  H.  7!  35.  heires.  If  he  reserve  n  rent  to  him  and  his  assignes,  yet  the 
30  H.  8.  Dy.45.  rent  shall  determine  by  his  death,  because  the  reservation  is 
^  Mich.  6  Js.  good  but  during  his  life.  So  it  is  if  he  reserve  a  rent  to  him  and 
w'^ttonfit^  his  executors  it  shall  end  by  his  death,  because  the  heire  hath 
Ed^n,  Bank  le   ^^  reversion,  and  the  rent  was  incident  to  the  reversion  (9) . 

Roy.  ini.33  £1. Rot.  1431. inBankle Roy,  inter Richffiond&Botcher.  (Post.si5.b. 
s  Ro.  Abr.  450.  13  Co.  35.  s  Ro.  Abr.  743.)  Vid.  for  this  word  Distreine, 
Sect.  136.    5  Co.  1  IS.    Hob.  170.  So 


(6)  And  after  ike  particular  estate  determined,  distress  may  be  made  for  all 
arrears.    10  £.  4.  a-    Hal.  MSS.— [Note  388.] 


it  seems  to  be  only  covenant.    M.  40,  41  Eliz.  Bruerton*s  case,    Hal.  MSS.— 
See  Cro.  Cha.  307,  and  Hardr.  326.— [Note  389.] 

(8)  Rent,  reserved  to  him  and  his  assigns  during  the  term,  or  to  him,  his 
executors  and  assigns  during  the  term,  determines  by  the  lessor's  death.  T.  2  Car. 
B.  R.  Noy,  n.  41  a.  1 3  Co.  n.  30,  and  Hil:  33  Eliz.  Richmond's  case.  Hal.  MSS. 
— See  Nov,  96.  1 3  Co.  35,  and  Cro.  Eliz.  31 7.— But  notwithstanding  the  case$ 
here  cited  by  lord  Hale,  it  was  adjudged,  whilst  he  was  chief  justice  of  the 
king's  bench,  that  the  words  during  the  term  are  of  themselves  sufBicient  to 
cany  the  rent  to  the  heir,  if  the  lessor  is  seised  in  fee,  and  he  concurred  in 
the  judflment.  See  the  case  of  Sacheverell  and  Frogatt,  East  33  Cha.  3.  m 
fl  SauncL  367.— [Note  300.] 

(9)  Rendering  rent  to  Wm,  his  heirs,  executors  and  administrators,  good,  and 

tt 
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So  if  a  man  warrant  land  to  B.  and  his  assigns,  the  assignee  must 
'  vouch  during  the  life  of  J?,  for  the  warrantie  continues  but  only 
during  the  life  of  J?,  for  the  warranty  is  but  for  life,  for  want  of 
words  of  inheritance.  But  if  the  warranty  be  to  B.  his  heires 
and  assignes,  so  as  he  hath  an  inheritance  therein,  then  his  as- 
signee shall  vouch  after  his  decease.  So  if  the  rent  be  reserved 
to  the  lessor,  his  heires  and  assignes,  so  as  it  be  incident  to  the 
inheritance,  then  shall  all  the  assignees  of  the  reversion  enjoy 
the  same. 

*'  Yearely  rent'*  So  it  is  if  the  rent  be  reserved  every  two 
or  three  or  more  yeares(io).  O^  rexkXA  Littleton  doth  excel* 
lendy  treat  hereafter  in  his  Chapter  of  Rents,  and  therefore  in 
this  pl^ce  thus  much  shall  suffice. 

^'  To  distraint  for  the  renxr   Here  it  is  necessary  to  be  seene 
of  what  things  a  distresse  may  be  taken  for  a  rent,  and  how  the 
distresse  oueht  to  be  demeaned.     [A]  i.  It  must  be  of  a  thing  \K\  14  H.  8. 95. 
whereof  a  vfQuable  propertie  is  in  some  body,  and  therefore  dogs,  ^.^*  ^-  ^^^ 
bucks,  does  (11),  comes,  and  the  like  that  tue  ferce  naturce  rJ!JJ!<J|J^' f  1 
(13)  cannot  be  distreyned.    n.  Although  it  be  of  valuable  pro-  7  £.  3.  '^ 
pertiCf  as  a  horse^  &c.  yet  when  a  man  or  woman  is  riding  on  Arowr.  igp. 
him,  or  an  axe  in  a  man's  hand  cutting  of  wood  and  the  like,  they  1 5  £•  3* 
are  for  that  time  priviledged  and  cannot  be  di8treined(i3).  ^T^'^?*  ^^ 
[t]  3.  Valuable  things  shall  not  be  distreyned  for  rent  for  benefit  (^^  ^  Ii^\  ' 
and  maintenance  of  trades,  which  by  consequent  are  for  the  [jj  as  £.  4. 
common  wealth,  and  are  there  by  authority  of  law ;  as  a  horse  49*  1>* 
in  a  smithe's  shop  shall  not  be  distrevned  for  the  rent  issuing  out  ^  ^  ^*  \^* 
of  the  shop,  nor  the  horse,  &c.  in  tne  hostry,  nor  the  materialls  ^^  g'^tit 
in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  garments  DUt.  Br.  74. 
in  a  taylor's  shop  (14)9  nor  sacks  of  come  or  meale  in  a  mill,  nor  (Cro.  El.  596. 

in  Noy,  181.) 


it  shall  go  to  the  heir.    Drake's  case,  supra.    Rendering  rent  to  him  or  his  suC'* 
cessorsgood,  and  the  successor  shall  have  it.  5  Rep.    Hal.  MSS. — [Note  391.] 

(10)  See  further  as  to  reservation  of  rent,  Yin.  Abr.  title  Reservation,  and 
Gilb.  Treat,  on  Rents. 

(11)  But  deer  kept  in  a  private  inclosure  may  be  distrained.  See  3  Blackst. 
Com.  8,  where  the  case  of  Davis  v.  Powel,  C.  B.  Hil.  1 1  G.  3,  is  cited — 
[Note  293.] 

(12)  Some  have  thought,  that  a  hone,  on  which  one  is  riding,  may  be  dis- 
trained for  damagefeasant.  2  Keb.  596.  1  Sid.  440.  But  the  opinion  was 
extrajudicial,  and  may  be  questioned;  for  1  Ro.  Abr.  664.  A.  pi.  4.  and  the 
case  of  7  E.  3.  Fitzh.  Abr.  Avowry,  199,  are  directly  contra.  See  also  n.  13, 
infra,  and  Cro.  Eliz.  549.  596.  6  T.  R.  138.  Some  also  have  inclined  to  think, 
that  horses  drawing  a  cart  loaded  with  com,  though  one  is  ridii^  in  the  cart, 

'  may  be  distrained  for  rent,  and  for  that  purpose  may  be  severed  from  the  cart, 
if  the  person  distraining  doth  not  choose  to  take  the  cart  with  the  com  as  well 
as  the  norses,  all  of  which  as  it  seems  are  equally  liable  to  the  distress.  See 
3  Keb.  539.  596.  1  Vent.  36.  and  1  Sid.  433.  440.  m  which  latter  book  the 
reporter  makes  a  query,  whether  the  man's  being  on  the  cart  should  not  pri- 
vilege the  whole  team.    See  Bro.  Attach,  33.  F.  N.  B.  93 — [Note  393.] 

(13)  Ifjerrets  and  nets  in  a  xoarren  be  taken  damage  feasant,  it  is  good. 
But  ^they  are  in  the  hands  of  a  man,  they  cannot  he  distrained  any  more  than 
a  horse  on  tohich  a  man  is ;  nor  can  they  be  distrained,  if  they  are  out  of  the 
warren.  3  E.  3.  Avowry,  183.  7  E.  3.  ibid.  199.  Hal.  MSS.— See  Vin.  Abr. 
Distress,  A. — [Note  394.] 

(14)  If  A.  brings  yam  to  his  neighbour's  house  to  iioeigh,  it  cannot  be  *«*»2J2o 
bythelord.  Nog,  n.  7^.  Burley  and  Read.  Yid.i  5  E.  Avowry,  2x6.  Hal.MSS. 

Vo  L.  I.  O  —See 
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in  a  market,  nor  any  thine  distrayned  for  dttmagejesantf  for  it 

18  in  custody  of  law,  and  the  like, 
[fc]  i8  E.  3. 4.  a.  [k]  4.  Nothing  shall  be  distrayned  for  rent,  that  cannot  be 
11  H.  7-  14-  «•  rendered  againe  in  as  good  plight  as  it  was  at  tlie  time  of  the 
31  H.  7.  39.  b.  distresse  taken  (15);  as  sheaves  or  shockes  of  come  or  the  like 
ttW  li^  ^  cannot  be  distrayned  for  rent(i6),  but  for  dama^e/esant  they 
(1  Ro!  Abr.  naay  be  di8treyned(i7).  But  charretts  or  carts  with  come  may 
667.)  be  distreyned  for  rent,  for  thev  may  be  safely  restored, 

m  Okebam.38,  W  5-  Beasts  belon^ng  to  the  plow  (18),  averia  caruca^  shall 
39.  Bra.  lib.  4!  not  be  distreyned  (which  is  the  ancient  conmion  law  ofEngland^ 
f.  917.  for  no  man  shall  be  distreined  by  the  utensib  or  instruments  cf 

R  N.  B.  90.  A.    jj|g  irade  or  profession,  as  the  axe  of  the  carpenter,  or 
Flet  hLi.         ^^®  bookes  of  a  schoUer)  while  goods  t::^  or  other  r47.n 
ca.  41.  beasts,  which  Bracton  calls  antmofo,  (or  cakUd)  otiosoy  |_  b.  *  J 

Mirr.  ca.  a.        may  be  distrained,    [m]  6.  Furnaces,  caudrons,  or  the 
Sect  i5>  16.       \\\^Q^  fixed  to  the  fre^old,  or  the  doores  or  windowes  of  a  house, 

99  E?3  *i7       ^'  *^^  ^'^®  cannot  be  d[istrained(i\    [n]  Lastly,  beasts  that 

'     *       escape  (s)  may  be  distrained  for  rent,  though  they  have  not  been 

3  R  3.      *       &w«/  and  cauchant{3).    [o]  Note,  that  he  diat  distraines  any 

Ass. 46.  9.  [n]7H.7.  i.b.  10  H.  7.  si.  11  H.  7.  4.8.  15  H.  7.  17.  iBRfi. 
Arowrie,  319.  6  £.  4.  ft2  £.  4.  49.  4  £.  3*  Pistres.  18.  37  £.  3.  80.  Q  H.  4.  16. 
(«  Leon.  7.  Doct.  and  Stad.  lib.  9.  cap.  97.)  [0]  Harlebr.  cap.  4.  W.  1.  ca.  16. 
«  &  3  Ph.  and  Mar.  cap.  13.  Fleta,  lib.  3.  cap.  ao.  6  H.  3.  Avowne,  34a.  30  Ass.  38. 
1  H.  6.  9.    as  £.  4.  1 1 .   F.  N.  B.  89.    Doct.  and  Stud.  lib.  9.  cap.  37.   5  H.  7.  foi.  9.       thing 

■  -  -     .  ■    ■  .  « 

— See  Noy,  68,  and  S«  C.  in  Cro.  Eliz.  549,  and  596.  For  other  cases  in  which 
things  the  property  of  strangers  are  priyileged  from  distress  for  the  sake  of 
trade  and  commerce,  see  Francis  and  WyaUy  3  Burr,  p,  1498*  In  that 
case  the  question  was,  whether  a  person's  chariot,  which  stood  at  a  common 
livery  stable,  could  be  distrained  for  rent  due  from  tlie  keeper  of  the  livery 
stable ;  and  the  court  after  two  arguments  appearing  to  be  strongly  inclined 
in  fiivour  of  the  distress,  the  owner  of  the  chariot  afterwards  declinea  bringing 
the  question  to  a  third  argument,  which  had  been  ordered  by  the  court.— 
[Note  295.] 

(15)  30  H.  7.  9.  13.    31  72. 4.  47.    Hal.  MSS. 

(16)  But  now  by  the  s  W.  and  M .  c.  5,  sheaves  or  cocks  or  com,  or  com 
loose  or  in  the  straw,  or  hay  in  any  hovd,  stack  or  rick,  or  otherwise  on  the 
land,  may  be  distrained  for  rent  on  demise,  lease  or  contract.-— [Note  ^^.'\ 

(17)  Sheep  are  equally  prlvil^ed  with  averia  caruae,  and  cannot  be  taken, 
if  any  other  distress  can  be  found.  See  further  2  Inst.  1 33,  134^  and  the  case 
cited  in  n.  18.— -[Note  297.I 

(18)  But  it  has  been  adjudj^ed,  that  beasts  of  the  plouj^h  may  be  taken  for  the 
poor's  rate  under  the  43  Eliz.  because  the  remeay  given  by  that  and  other 
statutes  for  compelling  the  payment  of  particular  rates  or  sums  of  money, 
though  called  a  distress,  is  in  effhct  an  execution.  1  Burr.  p.  579.  See  ace 
Saund.  on  33  Ch.  3.  a^inst  conventicles  39,  which  is  referrea  to  in  Com.  Dig. 
Distress^  C.  but  not  cited  in  the  case  in  4  Burr.— [Note  398.] 

(1)  At  common  law  corn  growing  could  not  be  distrained,  because  it  ad- 
heres to  the  freehold.  1  Ro.  Abr.  666.  H.  pi.  4.  But  now  by  the  11  G.  2. 
c  19.  landlords  are  empowered  to  distrain  ail  sorts  of  com,  grass,  or  other 
product  growing  on  the  estate  demised,  and  to  cut  and  gather  tliem  when  ripe. 
—[Note  399.] 

(3)  I/thejif  escape  Jbr  toant  of  inclosure  by  him  ivho  ought  to  repair j  ih^  are 
not  distrainable.  Adj.  1 4  Eliz.  Dy.  3 1 7.  the  lord  cannot  distrain  beasts  whuA 
^cape  'when  they  are  zone  out  of  the  land^  though  they  arexvithin  vieo).  Vid. 
41  £.3. 36.  14//.  7.  8.  30  if.  7.  10.  15//.  7.  17.  3  £.4.  6.  Hal.  MSS.— 
See  the  next  note.— [Note  300.]     •    • 

(3)  This  doctrine  nas  been  objected  to  as  too  general ;  and  several  dis- 
tinctions 
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thing  that  hath  life,  must  impound  them  in  a  lawfull  pownd 

withm  three  miles  in  the  same  county,  and  that  is  either  overt  or 

open,  in  a  pinfold  made  for  such  purposes,  or  in  his  owne  close, 

or  in  the  dose  of  another  by  his  consent  (4).    And  it  is  there 

called  open,  because  .the  owner  may  give  his  cattle  meat  and 

drinke  without  trespasse  to  any  other,  and  tlien  the  cattle  must 

be  sustained  at  the  perill  of  the  owner,     [p]  Or  it  is  a  pownd  [;>]  33 II.  8. 

covert  or  close,  as  to  impownd  the  cattle  m  some  part  of  his  ^'^-  I>istres. 

house,  and  then  the  cattle  are  to  be  sustained  with  meat  and  f^'^'  a. 

drink  at  the  perill  of  him  that  distraineth,  and  he  shidl  not  have  673.)^       ^ 

any  satisfaction  therefore.    But  if  the  distressebe  of  utensils  of 

houshold,  or  such  like  dead  goods  which  may  take  harme  by 

wet  or  weather,'  or  be  stolne  away,  there  he  must  impownd  them 

in  a  house  or  other  pownd  covert  within  three  miles  within  the 

same  county,  for  if  he  impownd  them  in  a  pownd  overt  he  must 

answer  for  them. 

[g]  If  the  distresse  be  taken  of  goods  without  cause,  the  [9]  4  E.  6. 
owner  may  make  rescous ;  but  if  they  be  distrained  without  cause,   t>^*  Distres.  74. 
and  impounded,  the  owner  cannot  breake  the  pownd  and  take  ^^1^'gL^*  ?' 
them  out,  because  the^  are  then  in  the  custody  of  the  law.  c  o*  • »    •  •) 

[r]  But  if  a  man  distraine  cattle  for  damage^^o^an^,  and  put  j>]  3  £.  3.  tit. 
them  in  the  pownd,  and  the  owner  that  had  common  Uiere  make  ^»n>*  ii* 
fresh  suite,  and  finde  the  door  unlocked  (5),  he  may  justifie  the 
taking  away  of  the  cattle  in  a  parcojracto.    [s]  If  the  owner  W  34  H.  6. 
breake  the  pownd,  and  take  away  his  goods,  the  party  distraining  ^^* 
may  have  his  action  de  parco  JractOy  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  im- 
pownd them  againe. 

It  is  called  a  writ  de  parco  fra<io  of  these  words  in  the  writ  [if],   [t]  Regist. 
Parcutn  ilium  vi  et  armisfregit.   And  the  forme  thereof  appeares  '•  N.  B.  100, 
mtheRepsterviSidLF.N.B.  *^'- 

But  it  IS  to  be  observed,  that  for  the  rent  due  the  last  day  of 
the  tearme,  the  lessor  cannot  distraine,  •  because  the  terme  is 
ended  (6);  and  therefore  some  use  to  reserve  the  last  halfe  yeare's 

rent 

tinctioDS  are  taken,  the  sum  of  which  seems  to  be,  tl)at  if  a  stranger's  beasts 
escape  into  another's  land  by  de&ult  of  the  owner  of  the  beasts,  as  b^  breaking 
the  ^ces,  they  may  be  distrained  for  rent  immediately  without  being  levant 
or  couchant ;  but  that  if  they  escape  there  by  default  of  the  tenant  of  the 
land,  as  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distrained 
for  rent  or  service  of  any  kind  till  they  have  been  levant  and  couchant,  nor 
afterwards  by  a  landlord  for  rent  on  a  lease,  unless  on  notice  the  owner  of 
die  beaftts  neglects  to  remove  them  ;  though  it  is  said,  that  such  notice  is  not 
necessary  where  the  distress  is  by  the  lord  of  the  fee  for  an  ancient  rent,  or 
by  Uie  grantee  of  a  rent  chaise.  See  this  subject  argued,  upon  at  large  in  the 
case  of  Kimp  and  Cruwes,  3  Lutw.  1573. — [  wote  301.] 

(4)  Asd  now  by  the  1 1  G.  2.  c  19.  s.  10,  persons  (Ustraining  for  rent  may 
impound  the  distr^  on  any  convenient  part  of  the  land  chargeable  with  the 
rent— [Note  30*.] 

(5)  Vid.  30  £.  26,  tohere  defendant  pleads  that  he  found  the  cattle  sans  nul 
manner  de  fermure  ne  serrure  n'autre  engine.    Hal.  MSS. — [Note  303.] 

(6)  For  one  cannot  distrain  the  same  day  the  rent  groves  due ;  6ut  it  must  be 
the  day  efier.  21  H.  6.  40.  Vid.  14  H,\.  31.  ilal.  MSS— By  the  8  An. 
c.  14,  rent  may  be  distram^  for  after  determination  of  the  lease  m  the  same 
manner  as  befSnre,  if  die  distress  is  made  within  six  calendar  months  after- 

O  2  wards. 
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rent  at  the  feast  of  the  nativitie  of  Saint  John  Baptist  before  the 
<Doct.aiid  Stod.  end  of  the  terme,  so  as  if  the  rent  be  not  then  paid,  he  may  db- 
Ub.  a.  cap.  9 )      traine  betweene  that  and  Michaelmasse  following  (7). 

"  Action  of  debt"  Note  a  diversitie  betweene  a  rent  reserved 
(i  Ro.  Air.  601 .  upon  a  lease  for  yeares,  reserving  a  yearely  rent :  the  lessor  may 
Post.  393.  b.)      Yiave  severall  actions  of  debt  for  every  yeare's  rent.     But  upon  a 

bond  or  contract  for  payment  of  several  summes,  no  action  oT 
debt  lieth  till  the  last  day  be  past  (8).    But  otherwise  it  is  of  a 
recognizance,  which  see  at  large  and  the  reason  thereof  cap*  Re- 
[11]  7  H.  6. 13.    leases.  Sect.  513, 513.  [u]  Note,  that  the  lord  shall  not  have  an 
4  ^-  49-  action  of  debt  for  relief  or  for  escuage  doe  unto  liim,  because  he 

^  £.  l.Vit.  ^^^^  otlier  remedie;  but  his  executors  or  administrators  shall 
Avowrie,  933.     have  an  action  therefore,  because  it  is  now  become  as  a  flower 

33  H.  8.  falne  from  the  stocke,  and  they  have  no  other  remedy.  Neither 
^'\^**^a'  ^^'  ^^^^  ^^  ^^^  ^^^^  ^"^  action  of  debt  for  aid  per  Jiie  marier^  or 
GulvU .'  lib.'  9?"  f^^^fi^^  Chkaler,  for  the  cause  aforesaid. 

cap*  35'  Plcta,  lib.  9.  cap.  40.  and  lib.  3.  cap.  14.  Practon,  lib.  9.  fbl.  36.  W.  l.  cap.  35. 
95  E.  3.  cap.  1 1 .     l{riU«D,  fol.  57,  &  70.    (  Post.  3.  a.     1  Ro.  AbF.  596.) 

**  But  in  such  ccLse  it  behooveth^  that  the  lessor  be  seised  (9)  in 

the  same  tenements  at  the  time  of  Jus  lease  ;Jbr  it  is  a  good  plea  Jar 

the  lessee  to  say,  that  the  lessor  had  nothing  in  the  tenements  at  the 

time  of  the  lease"    And  the  reason  of  this  is,  for  that  in  every 

contract  there  must  be  qtdd  pro  quoy  for  contractus  est  quasi  actus 

contra  actum ;  and  therefore  if  the  lessor  hath  nothmg  in  the 

land,  the  lessee  hath  not  quid  fnro  quo,  nor  any  thing  for  which 

he  should  pay  any  rent.    And  in  that  case  he  may  also  plead, 

that  the  lessor  non  dimisity  and  give  in  evidence  the  other 

matter  (10.) 

[x]  45  £.  3. 7-  '^  Except  [x]  the  lease  be  made  by  deed  indented^  Sfc.**  If  the 
90  £.  4.  10.  ^ 

34  H.  6. 48.    35  H.  6. 34.    9  H.  6.  35.    14  H.  4.  99.  lease 

wards,  and  during  tlie  continuance  of  the  landlord*s  title  and  the  possession  of 
the  tenant  from  whom  the  arrears  are  due. — [Note  304.] 

(7)  See  further  as  to  distress  3  Blackst.  Comment.  6  &  145,  and  in  the 
several  Abridgments  titles  Distress  and  Rmleviny  and  also  Gilbert's  Treatise  on 
the  law  of  Replevins.    See  also  a  W.  &  M.  c.  5.    8  An.  c.  14.   4  G.  2.  c.  28, 
and  11  G.  2.  c.  19.    These  statutes  have  made  great  alterations  ia  the  ancient 
law  o^distress,  particularly  by  empowering  persons,  who  distrain  for  rent  of 
any  kind,  to  sell  the  distress  for  payment  of  the  rent  in  arrear,  if  the  tenant 
or  owner  fails  to  replevy  with  sufficient  security  within  five  days  after  taking 
of  the  distress  and  giving  the  tenant  notice  of  the  cause.    This  improvement 
of  the  remedy  by  distress  was  first  introduced  by  the  s  W.  &  M.  c.  5,  with, 
respect  to  rents  due  on  demise  or  contract,  and  afterwards  by  the  4  G.  a.  c^  38, 
was  extended  to  rents  seek,  rents  of  assise,  and  chief  rents.    Before  these  tiro 
statutes,  the  remedy  by  distress  was  very  imperfect ;  for  the  distress  was  merely 
taken  nomiwe  pcemg  to  compel  satisfaction,  and  could  not  be  sold  or  used  for. 
the  profit  of  the  person  distraining,  except  in  case  of  the  king  and  in  some 
few  other  instances.    Most  of  the  other  changes,  made  by  the  statutes  since 
lord  Coke's  time,  have  been  incidentally  hinted  at  in  the  preceding  notes. 
—{Note  305.3 

(8)  See  New  Abr.  Debt,  B.  and  Vin.  Abr.  Debt,  O. 

(9)  Nota  this  dkoersity.  In  pleading  a  lease  one  ought  to  say,  that  the  leuor 
WIS  seised  and  demised-,  hut  in  count  in  defit  for  rent  it  if  good  without  alleging 
seisin,    ao  £.3.  Barr.  132.    21  fT.  7.  32.     Hal.  MSS.— [Note  ^.j 

(10)  18  £.  3,  l6.  Brie/,  747.  Dy,  122.    Martyne  and  Hardye.    Hal.  MSS. 
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lease  be  made  by  deed  indented»  then  are  both  parties  concluded, 
[y]  but  if  it  be  by  deed  poll  the  lessee  is  not  estopped  to  say,  D^]  a  E.  t. 
that  the  lessor  had  nothbg  at  the  time  of  the  lease  made.     A.  ^^2P*  ^^3- 
lessee  for  Uie  life  of  B.  makes  a  lease  for  yeares  by  deed  in-  ^  ^'^^'  '  ^ 
dented,  and  afler  purchases  the  reversion  in  fee.    B.  dieth,  ^.   ise.  316. 
shall  avoid  his  owne  lease,  for  he  may  confesse  and  avoid  the  15  E.  3. 
lease  which  took  effect  in  point  of  interest,  and  determined  by  Estop.  336. 
the  death  of  B.    But  if  A.  had  nothing  in  the  land,  and  made  l^^^'^  ^^ 
a  lease  for  yeares  by  deed  indented,  and  after  purchase  the  ^    °' 
land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say,  that  the 
lessor  had  nothing  in  the  land  (11);  and  here  it  worketh  only 
upon  the  conclusion,  and  the  lessor  cannot  confesse  and  avoid,  n  6  21 

as  he  might  in  the  other  case,    [z]  If  a  man  take  a  lease  of  his  ^'|j]l  y\ 
owne  land  by  deed  indented  reserving  a  rent,  the  lessee  is  con-  pa]  Resolve 
eluded,     [a]  But  if  a  man  take  a  lease  of  the  herbage  of  his  Wsch.  s  Eiiz. 
owne  land  by  deed  indented,  this  is  no  conclusion  to  say,  that  i"  Cooununi 
the  lessor  had  nothing  in  the  land,  because  it  was  not  made  of  w?'^!,^^  no  \ 
the  land  itselfe:  [b]  but  if  a  man  take  a  lease  for  yeares  of  his  m^ich.  31 
owne  land  by  deed  indented,  the  estoppell  doth  not  continue  &  33  TSXit.  in 
after  the  terme  ended  (is).    For  by  the  making  of  the  lease,  Communi 

the  estoppell  doth  grow,  and  consequently  by  the  end  ?*??^j***''»"*^^® 

C48.n  ofthe  lease,  the  estoppel  determines (13),  [c J  and  that  ^     ***** 
g    J  »3*  part  of  the  indenture  which  belonged  to  the  lessee,  [cj  38  H.  6. 94. 
doth  after  the  terme  ended  belong  to  the  lessor,  which  30  E.  3.  91. 
should  not  be  if  the  estoppell  continued.  (^<»t-  ^^9*  a)- 


Sect.  59. 

vi  ND  it  is  to  be  understood,  that  in  a  lease  for  ueQjres,.by  deed  or  with- 
out  deed{i)j  there  needs  no  livery  of  seisin  to  be  made  to  the  lessee,  but 
he  may  enter  when  he  will  by  force  ofthe  same  lease.  But  of  feoffemenis 
made  in  the  country,  or  gifts  in  taile,  or  lease  for  terme  of  life ;  in  such  cases 
where  a  freehold  shall  passe,  if  it  be  by  deed  or  without  deed,  it  behoveth 
to  have  tivery  of  seisin, 

"    riVEBY  of  seisin/'  (3)  TradUio,  or  deUberaiio  seisina/iB  18  E.  3.  (o.  16. 
asolemnitie,  that  the  law  requireth  for  the  passing  of  a  ^^^  3*  >7- 

a  Asf.  1.    t  E.  3.  4.    43  £.  3.  Feoff.  51.    PI.  Com.  25.  a.  Sc  303.  b.    Vid;  Sect.  66. 
'^  Post.  316.; 

freehold  < 


(11)  Etvidetur,  that  by  purchase  of  the  Umdy  that  is  turned  into  a  lease  in 
interest^  xs^ich  before  was  purelv  an  estoppel.  Vid.  tamen.  P.  3  Car.  C.  B. 
Crooky  n.  2.  Isham  and  Morris.  Hal.  MSS. — See  Cro.  Cha.  109. — [Note  307.] 

{1*2)  Vid.  4  H.  6.  7.  If  disseisee  makes  lease  for  years  by  indenture  to  du" 
seisory  he  shall  not  have  assise  during  this  lease.    HaL  MSS* — [Note  308] 

(13)  30  E.  3.  21.  Vid.  14  H.  6.  22,  per  curiam.  But  if  it  be  estoppel  by 
^natter  ^record,  as  byfne^  Spc.  it  continues  c^er.  2  £.  4.  HaL  MSS. — [  Note  309.  ] 

(1)  As  to  the  distinction  at  common  Taw  between  hereditaments  lying  in 
livery,  which  may  be  passed  for  any  estate  without  deed  or  even  writing,  and 
those  Ijring  in  grant,  which  could  be  transferred  by  deed  only,  and  the  altera- 
tion of  our  ancient  law  by  the  29  Cha.  2.  c.  3,  which  requires  a  deed  or 
writing  in  most  cases,  see  infra,  n.  3.  ante  9.  a.  and  post.  49.  a.  121.  b.  169.  a. 

(2)  For  the  origin  and  histoVy  of  the  transfer  of  lands  by  livery  of  seisin, 

O  3  see 
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[q  Bract,  lib.  3.  freehold  of  lands  or  tenements  by  dMiverie  ofseinn'thereof.  [b] 
ca- 15*  Intervenire  debet  solenniUu  in  mutatione  Uberi  tenementi^  ne  con* 

tingeU  donationem  dtficere  pro  drfectu  probaHonis  (3). 

[c]  Bract,  lib.  3.  And  there  be  two  kinds  of  livery  of  seisin,  viz.  a  liverie  in  [c] 
ca.  15  &  18.  deed,  and  a  livery  in  law.  A  livery  in  deed  is  when  the  feoffor 
^'fi'  ^  ^'  taketh  the  ring  of  the  doore,  or  turfe  or  twiege  of  the  U^hd,  and 
Fiet!^b%7  delivereth  the  same  upon  the  land  to  the  feoffee  in  name  of  seisin 
cap.  15.  of  the  land,  &c.  per  nosUum  et  per  ktupam  et  anntdum  vel  jter 

fiistem  vel  6acu/icm,  4*c. 

[d]  6  Co.  a6.  A.  seised  of  an  houseinfee,  and  being  in  the  house,  ^d]  saithto 
Sharp's  case.       B.  I  demise  to  you  this  house  for  terme  of  my  life ;  this  is  a  good 

beginnmg  to  limit  the  state,  but  here  wanteth  livery  (4).    A  li- 
very in  deed  may  be  done  two  manner  of  wayes.  By  a  solemne  act 
and  words;  as  by  delivery  of  the  ring  or  haspe  of  the  doore,  or  by 
fc]  See  more  of  abranch  or  twigge  of  a  tree,  or  by  a  turfe  of  the  land,  and  with  [e] 
this  Sect.  60.      these  or  the  like  words,  the  feofibr  and  feoffee  both  holding  the 
(a  Ro.  Abr.  7.)   deed  of  feofiment,  and  the  ring  of  the  doore,  haspe,  branch, 

twigge,  or  turfe;  and  the  feoffor  saying.  Here  I  deliver  you  seisin 
and  possession  of  this  house,  in  the  name  oiall  the  lands  and  te- 
nements contained  in  this  deed,  according  to  the  forme  and  efiect 

of 


see  2  Blackst.  Comment.  311.    Mad.  Formul.  Ajaglic.  Dissert.  9,  and  Spelm. 
Gloss,  and  Du  Fresn.  Gloss,  voce  Investitura. 

(3)  But  since  the  introduction  of  uses  and  trusts  and  the  statute  of  27  H.  8, 
for  transferrins  the  possession  to  the  use,  the  necessity  of  livery  of  seisin  for 
passing  a  freehold  in  corporeal  hereditaments  has  been  almost  wholly  super- 
seded, and  in  consequence  of  it  tlie  conveyance  by  feofiment  is  now  very  little 
in  use.  Before  the  statute  of  uses  equitaUe  estates  of  freehold  might  be  created 
through  the  medium  of  trusts  without  livery,  and  by  the  operation  of  the 
statute  legal  estates  of  freehold  may  now  be  created  in  the  same  way.  Those 
who  framed  the  statute  of  uses  evidently  foresaw,  that  it  would  render  livery 
unnecessary  to  the  passing  of  a  freehold,  and  that  a  freehold  of  such  things 
as  do  not  lie  in  grant  womd  become  transferable  by  parol  only  without  any 
solemnity  whatever.  To  prevent  the  inconveniences  which  might  arise  from 
a  mode  of  conveyance  so  uncertain  in  the  proof  and  so  liable  to  misconstruction 
and  abuse,  it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  of 
freehold  should  not  pass  by  bar^n  and  sale  only,  unless  it  was  by  indenture 
enrolled.  See  27  H.  8.  c.  16.  The  objects  of  this  provision  evidently  were, 
first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  conveyance 
by  reducing  it  into  writing ;  secondly,  to  make  the  proof  of  it  easy  by  requiring 
their  seals  to  it,  and  consequently  the  presence  of  a  witness ;  and  lastly,  to 
prevent  the  frauds  of  secret  conveyances  by  substituting  the  more  effectual 
notoriety  of  enrolment  for -the  more  ancient  one  of  livery.  But  the  latter 
part  of  Uiis  provision,  which  if  it  had  not  been  evaded  would  have  introduced 
almost  an  universal  register  of  conveyances  of  the  freehold  in  the  case  of  cor- 
poreal hereditaments,  was  soon  defeated  by  the  invention  of  the  conveyance 
by  lease  and  release,  which  sprMng  from  the  omission  to  extend  the  statute  to 
bargains  and  sales  for  terms  of  years;  and  the  other  parts  of  the  statute  were 
necessarily  ineffectual  in  our  courts  of  equity,  because  these  were  still  lefl  at 
liberty  to  compel  thq  execution  of  trusts  of  the  fVeehold  though  created  without 
deed  or  nrriting.  The  inconveniences  from  this  insufficiency  of  the  statute  of 
enrolments  are  now  in  some  measure  prevented  by  the  29  Ch.  2.  c  3,  which 
provides  against  conve3ring  any  lands  or  hereditaments  for  more  than  three 
years,  or  declaring  trusts  of  them,  otherwise  than  by  writing.  See  post.  121.  b. 
—[Note  310.] 

(4)  Q  Rep.  IX  Tkoroughgood's  case,    Hal.  MSS. 
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of  this  deed ;  oifby  words  without  any  ceremony  or  act  (5) ;  as,  41  ^  3- 17-  b. 

the  feofibr  being  at  the  house  doore,  or  within  the  house,  Here  I  ^^  ^*  P-  *^* 

deliver  you  seisin  and  possession  of  this  house,  in  the  name  of  sei-  ^g  £  ^'  ^^'  ^' 

sin  and  possession  of  all  the  lands  and  tenements  contained  in  this  39  Ass.  p.  12. 

deed  ;et'dc  €le  nmUibui:  or,  Enter  you  into  this  house  or  land,  26  Am.  39. 

and  have  and  enjoy  it  according  to  the  deed :  or,  Enter  into  the  ^7  Ass.  p.  61 . 

house  or  land,  and  God  give  you  joy :  or,  I  am  content  you  shall  i^^^'  %^^' 

enjoy  this  land  according  to  the  dee« ;  or  the  like.    For  if  words  sharp's  case. 

may  amount  to  a  liverie  within  the  view,  much  more  it  shall  upon  (Pust.  37. 

the  land  (6).  But  if  a  man  deliver  the  deed  of  feoffment  upon  the  Cm.  Jam.  Zo.) 
land,  this  amounts  to  no  livery  of  the  land,  for  it  hath  another 

operation  to  take  effect  as  a  deed :  but  if  he  deliver  the  deed  upon  43  ^  3-  tU< 

the  land  in  name  of  seisin  of  all  the  lands  contained  in  the  deed,  ^*^^-  5i- 

this  is  a  ffood  livery :  and  so  are  other  books  intended  that  treat  g^  p^^^ 

hereof,  that  the  deed  was  delivered  in  name  of  seisin  of  that  land,  /g  00.^136.  b. 

Hereby  it  appeareth,  that  the  delivery  of  any  thing  upon  the  land  1  lioii.  207.) 
in  name  of  seisin  of  that  land,  though  it  be  nothing  concerning  the 

land,  as  a  ring  of  gold,  is  good,  and  so  hath  it  beene  resolved  by  50  £•  3-  Rot. 

all  the  judges ;  and  so  o^  the  like.  ^^'  ""•  3®- 

-  If  divers  parcels  of  land  be  contemned  in  adeed,  and  the  feoffi)r  (Post.  50.  a.) 

,  delivers  seisin  of  one  parcell  accordmg  to  the  deed,  all  the  parcels  ^  3 1^-  3* 

doe  passe,  albeit  he  saith  not  (in  name  of  all,  &c.)  because  the  ^^'^P*  '77- 
deed  containeth  all.    And  so  if  there  be  divers  feoffees,  and  he 
make  livery  to  one  according  to  the  deed,  the  land  passeth  to  all 
the  feoffises  (7) ;  and  yet  the  plainer  way  is  to  say  (in  the  name 
of  the  whole,  or  of  all  tiie  feottbes)  (8). 

If  a  man  make  a  charter  in  fee,  and  deliver  seisin  for  life  securi'  l^dem. 

dumformam  carta,  the  whole  fee  siinple  shall  passe,  for  it  shall  ^  ^' ^f^' 

be  taken  most  strongly  against  the  feoffor.  Note,  that  these  words  y  ^  '^  ^^^ 

(secundum  Jbrmam  carta  J  are  understood  according  to  the  29  A»s.  40. 

quantttie  and  quality  of  the  eflfectuall  estate  contained  in  the  10  Ass.  19. 

deed.    If  a  man  make  a  lease  for  yeares  by  deed,  and  f^^^^'  ^^' 

E48."]  ►^  deliver  seisin  according  to  the  forme  and  effect  of  ^j^^'  *^'  ^^ 

)i.  J  the  deed ;  yet  he  hath  but  an  estate  for  yeares,  and  the  1  sid.  82.      ^ 

liverie  is  void,  as  LUtleton  saith.  So  if  ^.  by  deed  give  2  Ro.  Abr.  7. 

land  to  B,  to  have  and  to  hold  i^r  the  death  of  A*  to  B.  and  his  1  Co.  1 27. 1 29. 

heires,  this  is  a  void  deed,  because  he  cannot  reserve  to  himselfe  a  \y*'u^^I/'^ 

particular  estate,  and  construction  must  be  made  upon  the  whole  34  eHz.  in  the 

deed ;  and  iflivery.be  made  according  to  the  forme  and  effect  of  King's  Bench, 

the  deed,  the  livery  also  is  void,  because  the  livery  referreth  to  a  i»ter  Iloggc  & 

deed  that  hath  no  effect  in  law,  and  therefore  it  cannot  worke  Cfmsc,  for  lands 

secundum  formam  et  effedum  carl{e{i).    And  so  it  was  adjudged,  y.j  pi^  (^j^. 

^  396- 


(5)  43  Ass.  10.  18  H.  6.  16.  A.  makes  cliarter  of  feoffment  to  uses  to  B. 
and  B,  being  on  the  land.  A,  says,  I  am  content  you  shall  have  this  house  and 
land  accordmg  to  the  deed  made  to  you;  it  is  not  livery ,  because  it  imports  only 
assent  and  is  future.  H.  6  Jac.  MauniTs  case.  Ley,  n.  3.  Hal.  MSS. — See 
Ley,  2, — [Note  311.] 

(6)  But  Cro.  Jam.  80,  and  Ley,  2,  seem  contra. 

(7)  But  if  it  be  without  deed  twthing  passes  to  the  others.  Dy.  14.  35. 
Hal.  MSS. 

(8)  15  E.  4.  18.  iS  E.  4. 12.  18  H.  6.  9.  22  H.  6.  t.  40  E.  3,  40. 
Hal.  MSS. 

(1)  Charter  of  ferment  habendum  a  die  datus,  Ruled,  l.  If  livery  be  made 
the  same  day  secundmm  formam  cartas,  it  is  void.  2.  If  it  was  after  thedaif  bif 
the  feoffor  himself,  it  is  good.     3.  If  there  be  letter  of  attorney  to  deliver  seisin  tn 

O  4  the 
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*  See  more  of 
thit  Sect.  66. 
11  H.  4.  71. 
igAu.  9.' 
19  H.  8. 9.  b. 
(aRo.  Abr.  8. 
Post  359. 
s  Sid.  61.) 

Bridgewater's 
case.' 

(Ante  4.  b. 
Post.  190.  b.) 


Vide  Sect.  1. 


38  £.  3.  1 1 . 
38  Ass.  p.  3. 
43  Ass.  p.  30. 
Temps  H.  8. 
tit  Feoffments, 
Br.  70. 
18  E.  3.  i6.b. 
38U.8.f.  18. 
9  E.  4.  39,  per 
Mojle.    Bract, 
lib.  3.  cap.  18. 
&  lib.  4, 
fo.  335.  a. 
(1  Co.  156. 
Post.  353.  a.) 
[«l9E.4.39. 
38  £.3.  11. 
1 1  £.  3.  Ass.  86. 


etsicde  smiUbus.  *  And  it  is  to  be  observed,  that  neiliher  the 
feoffor  being  absent  can  make  liTery,  nor  the  feoffee  being  absent 
can  take  livery,  but  by  warrant  of  attorney,  by  deed,  and  not  by 
parol,  because  it  concemeth  matter  of  freehold  (2). 

Fm^  Sect.  1,  in  Bridgeuxder's  case,  where  a  man  hath  a  move- 
able estate  of  inheritance,  for  example  there  put,  in  1 3  acres :  the 
question  is,  where  livery  shall  be  made.  First,  if  they  be  parcel 
of  a  mannor,  they  may  passe  by  the  name  of  the  raannor ;  but  if 
they  be  in  grosse,  then  the  charter  of  feoffinent  must  be  of  13 
acres  lying  and  being  in  the  meadow  of  80  acres,  generally, with- 
out bounding  or  describing  of  the  same  in  certaintie ;  and  livery 
of  die  seisin  of  any  13  acres  allotted  to  the  feoffee  for  a  yeare 
secundum  formam  carta  is  a  good  livery  to  passe  the  content  of 
1 3  acres  wheresoever  the  same  lie  in  that  meadow.  In  the  second 
case,  where  one  entire  mannor  is  separate  and  divided,  as  is  afore- 
said, there  is  no  question  but  the  livery  must  be  made  of  that 
mannor ;  but  in  the  other  case,  where  two  mannors  are  separate, 
and  divided  aiternis  vicibust  there  the  charter  of  feofiment  must 
be  made  of  both,  and  liverie  in  that  mannor  which  he  is  seised . 
of  in  any  one  yeare  secundum  formam  carUs^  and  the  next  yeare 
in  the  other  secundum  Jbrmam  cMrta  .*  for  there  are  two  distinct 
mannors,  and  severatl  estates  in  them  (3). 

A  livery  in  law  is,  when  the  feoffor  saiUi  to  the  feofiee,  being  in 
the  view  of  the  house  or  land,  (J  give  you  yonder  land  to  you  and 
your  heires,  and  ffoe  enter  into  the  same,  and  take  possession 
thereof  accordingly)  and  the  feoffee  doth  accordingly  in  the  life 
of  the  feoffor  enter,  this  is  a  good  feoffment,  for  signatio  pro  tra^ 
ditione  habetur  (4).  And  herewith  agreeth  Bradon :  Item  did 
poterit  et  assignari^  quando  res  vendita  vel  donata  sit  in  conspectu^ 
quam  venditor  et  donaior  dicit  se  tradere :  and  in  another  place  he 
saith,  in  seisind  per  Rectum  et  per  aspectum.  But  if  either  feofer 
or  the  feoffee  die  before  entry  the  livery  is  voyd  (5).  And  livery 
within  the  view  is  good  where  there  is  no  deed  of  feoflOment.  [a] 
And  such  a  liverie  is  good  albeit  the  land  lie  in  another  cotmty. 
[6]  A  man  may  have  an  inheritance  in  an  upper  chamber,  though 

[6]  9  £.  4. 38.  40.    5  H.  7. 9.    3  H.  6.  tit.  Plaint,  1 .    1 1  H.  4. 33. 

the 


the  deedy  or  it  xnas  at  the  same  timcy  and  it  is  delivered  after  the  day^yet  it  is  not 
good,  because  the  authority  voas  given  at  a  time  tohen  it  noas  a  void  charter.  But 
4.  If  letter  of  attorney  be  made  after  the  day,  and  litery  is  made  according  to  the 
deed,  it  is  good.  Hob.  314.  Greenwood  and  Tiler.  T.  3  Car.  Oxoen  and  Price. 
C.  B.  H.  3  Jac.  Rot.  216.  B.  R.  Hennings  and  Paucharden,  So  there  is  a 
diversity  bettioeen  this  and  a  grant  of  a  reversion  habendum  yrom  a  day  to  come^ 
for  aUornment  after  the  day  doth  not  aid  the  grant,  a  Rep.  55.  Bw^ler's  case. 
Hal.  MSS. — See  Cro.  Jam,  563,  and  153. — [Note  312.] 

(2)  Adjudged^  that  feoffee  being  absent  cannot  take  livery^  nor  feoffor  being 
absent  make  livery,  by  attorney  by  parol.  T.  1659.  Gregory  and  Badbourne. 
But  a  lease  for  years  may  be  delivered  by  attorney  by  parol,  as  has  been  often 
adjudged.    Hal.  MSS— [Note  3 1 3.] 

(3)  Vid.  SE.2.  Feoffments^  111.  Livery  by  the  lord  of  any  part  of  the  manor 
mthout  going  to  it ;  but  contra  if  not  parcel-    Hal.  MSS  .—[Note  3 14.] 

(4)  Nota  the  case  of  38  Ass.  2.  A.  Snakes  feoffment  toB.  within  the  view,  and 
afterwards  marries  her,  and  afterwards  claims  to  the  use  of  the  wife ;  it  is  a  good 
execution  of  the  livery.  38  £.  3.  11.  Vid.  42  E.  3.  Feoffnents,  54.  Livery  good^ 
though  the  land  is  not  within  view.     Hal.  MSS.— [Note  31 5.] 

(5)  1  Rep*  rector  of  Cheddingion's  case,     Hal.  MSS. 


L.  1 .  C.  7.  Sect.  59.    Of  Tenant  for  yeares.  [48.  b, 

the  lower  buildings  and  aoQe  be  in  another,  and  seeing  it  is  an 
iiAeritance  corporeall  it  shall  passe  by  livery,     [c]  A  man  rcl3aAM.p.i3. 
maketh  a  charter  of  feoffment  and  debyers  seisin  within  the 
vieWy  the  feoffee  dares  not  enter  for  feare  of  death,  but  claimes 
the  same,  this  shall  vest  the  freehold  and  inheritance  in  him, 
albeit  by  the  livery  no  estate  passed  to  him,  neither  in  deed  nor 
in  law,  so  as  suck  a  claime  shall  serve,  as  well  to  vest  a  new 
estate  and  right  in  the  feoffee,  as  in  the  common  case  to  revest 
an  ancient  estate  and  right  in  the  disseisee,  &c.  as  shall  be  said 
hereafter  more  at  large  in  the  Chapter  oV  Condnuall  Claime. 
And  so  note  a  liverie  in  law  shall  be  perfected  and  executed 
by  an  entry  in  law.    [d]  If  a  man  be  disseised,  and  make  a  [</]  HiU.  37  Eliz. 
deed  of  feoffment  and  a  letter  of  attorney  to  enter  and  take  ^^^  630, 
possession,  and  after  to  make  livery  secundum  fonnam  carta,  !"^"^  B«nc^p , 
this  is  a  good  feoffinent  albeit  he  was  out  of  possession  at  the  &  Xerry^ad^^^ 
time  of  Uie  charter  made  (6),  for  the  authority  given  by  the  Dyer, 
letter  of  attorney  is  executory,  and  nothing  passed  by  the  deli-   16  Eliz.  334. 
very  of  the  deed  till  livery  of  seisin  was  made.    And  in  ancient  3rEnr-^wi3i. 
letters  of  attorney  power  is  given  to  others  to  take  possesion  ^  "^ 

for  the  feoffor.    But  if  a  man  be  disseised,  and  make  a  writing     ' . 
of  a  lease  for  yeares  and  deliver  the  deed,  and  after  deliver  it  f  £^  j^*  • 
upon  the  ground,  the  second  delivery  is  voyde,  for  the  first  &Bni^"^ 
delivery  made  it  a  deed,  and  for  that  the  lease  for  yeares  must 
take  eTOCt  by  the  delivery  of  the  deed,  therefore  the  deed  deli- 
vered when  ne  was  out  of  possession  was  voyde.    But  so  it  is  (3  Co.  31.  b.) 
not  of  a  charter  of  feoffinent,  for  that  takes  effect  by  the  livery  (3  Co.  35.  K) 
and  seisin.    But  if  the  lessor  had  delivered  it  as  an  escrowe,  to 
be  delivered  as  his  deed  mon  the  ground,  this  had  beene  good. 

A  man  makes  a  lease  ror  yeares,  and  after  makes  a  deed  of  (^  1^*  Abr.  4. 
feoffinent  and  delivers  seisin,  the  lessee  being  in  possession  and  ^'  ?^'  f* 
not  assenting  to  the  feoffinent,  this  livery  is  voyd;  for  albeit  the       '   ^'^ 
feoffor  hath  the  freehold  and  inheritance  in  him,  yet  that  is  not 
sufficient,  for  a  livery  must  be  given  of  the  possession  also  (7);  9  Co.  31, 3^  . 
but  if  the  lessee  be  absent,  and  hath  neither  wife  nor  servants  Bettiswonh'ft 
(though  he  hath  cattell)  upon  the  ground,  the  livery  of  seisin  ^^ 
shall  be  good. 

If  a  man  be  seised  of  an  house,  and  of  divers  several!  closes 
in  one  countie  in  fee,  and  makes  a  lease  thereof  for  yeares,  and 
afterward  maketh  a  feoffioaent  in  fee  of  the  same,  and  makes 
liverie  of  seisin  in  the  closes  (the  lessee  or  his  wife  or  servants 

then 

I  ■  ■  ■  ■   ■  I  ■  11    ■  ■  n  ,  I,  n 

(6)  H.  23  Car.  B.  R.  HnMt  case.  M.  4  Jac.  B.  R.  Sparh  and  Darcg* 
37  Eliz.  BrofunCs  case.  Charter  (ffjeoffmen^  of  lands  in  ike  Mnds  of  ike  king 
witk  leHer  of  attorney  to  make  livery^  and  ^ertoards  tkejbfffijr  sties  ouster 
maine,  and  tkt  attorney  makes  Uvery ;  it  is  good.  95  Eliz.  Fe^lhtent  on  candid 
turn  which  is  broken ;  feoffor  makes  charter  of  feoffinent  and  letter  of  attorney 
to  deliver  seisin^  the  attorney  enters  and  makes  livery ;  it  is  good.  JJick's  case.. 
Hal.  MSS.— [Note  316.]  ,    .      , 

(7)  P.  40  Eliz.  B.  R.  A,  tenant  for  years ;  the  reversion  is  granted  to  B.for 
M/Cj  remainder  to  C.  in  taiiy  remainder  toD.  in  fee ;  2).  hyd^infeoffsA.  and^ 
one  E.  and  makes  livery:  it  was  ruled  to  be  void^  because  there  was  not  t^ 
surrender,  and  A.  was  in  possession  and  could  not.  take  by  Uoery,  Edes  and 
Knotsfbrd  A.  tenant  for  years^  remainder  to  the  hngfor  years,  remainder  ta 
B.  in  fee;  B.  enters  and  ousts  A.  and  makes  Uvery ;  it  is  good,  natwithstandinf: 
the  mesne  remainder  for  years  to  the  king ;  but  it  would  have  befn  otherwise,  sf 
the  kings  rmainder  had  beenjbr  life.    Hal,  MSS.— [Note  317.] 


48. b. 49. a]    OfTenanlforyeares-    L,l.C.7.$ect59^ 

then  being  in  the  house)  the  livery  is  voyd  for  the  whole :  for 
the  lessee  cannot  be  upon  every  parcell  of  the  land  to  him  de- 
mised, for  the  preservation  or  continuance  of  his  possessioa 
therein.-  And  therefore  his  being  in  the  house,  or  upon  any 
part  of  the  land  to  him  demised,  is  sufficient  to  preserve  and 
continue  his  possession  in  the  whole  from  being  ousted  or  ^'~ 
possessed  (8). 


foE^jTV^^      yet  u^  res  ffiogif  vo/eoi  it  shall  passe  by  the  other.   But  idbere  a 

man  may  passe  lands  either  by  the  common  law,  or  by  raising  of 
an  use,  and  settling  it  by  the  statute,  there  in  many  cases  it  is 

(Mo.  99.)  otherwise  (1).    For  example,  if  a  man  be  seised  of  two  acres  in 

fee^ 


(8)  But  nota,  if  lessee  consents,  Uvery  is  good,  though  he  be  upon  the  land. 
Tr.  40  £liz.  Shephard  and  Gray.  A,  makes  lease  Jbr  years,  and  qftertoards 
makes  charier  offeoffmcTti  tioith  letter  of  attorney  to  enter  and  take  possession  and 
seisin  for  him,  and  such  seisin  and  possession  to  deliver ;  the  attorney  makes  livery 
with  the  consent  of  the  lessee,  he  being  in  the  land ;  and  it  voas  ruled  good,  P.  1 65 1  • 
Wegg  and  ViUers.^^LesseeJbr  years  consents  that  feoffor  shall  make  livery,  and 
afterwards  goes  out  of  the  country,  leaving  servants  on  the  land ;  the  feoffor  enters 
and  makes  livery;  it  was  ruled  good.  Sut  it  was  ruled,  that  if  lessee  be  absent, 
livery  by  lessor  oyconsent  of  servants  is  void,  they  beine-upon  the  land.  T.  7  Jac. 
C.  B.  n.  45.  DJD*  BlacMeach  and  SmalL  But  if  A,  be  lessee  of  VJhite  Acre 
by  one  demise,  and  qf  Black  Acre  by  another  demise  of  the  same  lessor ;  or  if 
there  be  lessee  of  White  Acre  and  Black  Acre  by  one  demise,  and  he  makes 
lease  for  years  ^Black  Acre,  and  lessor  enters  on  Black  Acre  and  makes  livery, 
though  A.  be  on  White  Acre,  it  is  good.  2  Rep.  Bettisworth's  case.  Hal.  MSS. 
—[Note  31B.] 

(1)  Where  land  shall  pass  by  one  way  or  the  other  at  common  law. — Termor 
Jbr.  years  makes  charter  of  feoffment  by  the  word  dedi,  with  letter  of  attorney  in 
the  same  deed  to  deliver  seisin,  and  afterwards  livery  is  made,  yet  it  ts  aforfskure, 
and  the  term  shall  not  be  said  to  pass  first  by  the  delivery  of  the  deed,  as  tt  seems. 
Dy.  362. — Grant  to  a  tenant  at  wHl  shall  enure  as  a  confirmation.  Dy.  369.—* 
29  Eliz.  B.  R.  Leonardos  case.  If  A.  makes  lease  for  years  to  B.  and  afterwards 
makes  charter  qffeqffment  to  B.  being  in  possession  xoith  the  words  dedi  et  con- 
cessi,  xoith  letter  of  attorney  to  deliver  seisin ;  b^ore  livery,  he  may  use  the  deed 
as  a  confirmation  in  fee,  and  after  livery  as  ajeoffment.  And  there  it  was  also 
agreed,  that  if  by  indenture  in  consideration  of  money  A.  bargains  and  sells  to  B. 
^&h  letter  of  attorney,  and  the  deed  is  enrolled,  it  is  a  good  bargain  and  sale. — 
17  Bib.  Lessee^.  U/e'and  he  in  remainder,  in  fee  nmke  charter  qf  ferment, 
and'letier  ^  atiohu^.  ia  tikdcelhery,  which  is  vMde  aocordingly,  it  is  good,  and 
the  remaindershai  ndt  be  said  to, pass  by  delivery  qfthe  deed. — Where  otk^  shall 
have  election  to  t^e by  atatute  orpoinmonlaw.  Vid.  Dy.  30s.  Grant  ofre^ 
9ereiott  to  9  broker  tnertedio.  he  pro  fratenio  amore.-^s  Rep.  Sir  R.  Heyward's 
case*  IMxim  or.  ocmceaAttdm  either  as  lease  tn-  bar^^  yRep.BeddPs 

case*  Grant  to  a  son.  T.  15  Car.  B.  R.  entered  H.  1 1  Car.  Rot.  459.  Father 
gjhes  and'grMs  to  his  son  and  Ms  heirs,  habendum  after. the  death  of  ih^ father; 
and  nocomderation  tf  blood  or  marriage  is  menUonediu  the  deed:  an  estate  shall 
ni4  arise  by  way  ^use.  Nota  videtur,  that  there  was  a  letter  qf  attorney  in  the 
deed.  P.  1657.  Jackson*s  dase.  A.  ^indenture ffr  love  and  e^ffection  grants  to 
B.  a  rent  in  esse,  habendum  to  B.fbr  life,  remainder  to  the  use  qf  C.  in  tail,  re- 
mainder to  the  use  qf  As  right  heirs,  ana  aUonkment  was  made,  but  not  till  ^sr 
^he^dathiffA. ;  andit  being  found  that  B.  was  cousin,  it  was  ruled,  that  an  estate 
should  artse  by  ptay  of  use  vnthout  attornment. — Where  one  may  elect  one  way 

or 
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fee,  and letteifa  one  of 'themfor  yedres^  and  intending  to  pane 
them  both  by  feofiment,  maketh  a  diarter  of  feoffinent,  and  mak- 
eth  tiveiy  in  the  acre  in  possession,  in  name  of  both,  ondy  the  acre 
in  possession  passetfa  by  the  livery ;  yet  if  the  lessee  attome,  die 
reversion  of  tnat  acre  shall  passe  by  the  deed  and  attomement, 
for  he  is  in  by  the  common  law,  and  in  the  jxr  in  both,  and 
so  in  the  like.     But  otherwise  it  is,  if  the  fether  make  a  charter  s  Co.  3&»  39. 
of  feofiment  to  his  son,  and  a  letter  of  attorney  to  make  livery,  ^'^  ^  ^^^y- 
and  no  livery  is  made.,  yet  no  use  shall  rise  to  the  son,  because  7^i  ^^'<ia. 
he  should  be  in  by  the  statute  in  another  degree,  viz.  in  the'  ga.    8  C^.  ^t. 
jpM^,  and  the  intention  of  the  parties  worke  much  both  in  the  rais-  3  Leo.  37 1 . ) 
mg  and  direction  of  uses.    So  if  ccsty  que  use  and  his  feoffees  had  1  R.  3-  ca*  i- 
joyned  in  a  feoffment  after  the  statute  of  1  R.  3,  &c.  it  had  beene  ^^  ^'  7* 
the  feoffincnt  of  the  feoffees,  and  the  confirmation  ofcesty  que  use^ 
for  the  state  at  the  common  law  shall  be  preferred.     So  to  con- 
clude this  point;  of  freehold  andinheritances,  some  becoxporeall, 
as  houses.  Sec,  lands,  &c.  these  are  to  passe  by  liverie  of  seisin, 
by  deed  or  without  deed ;  some  be  incorporeal],  as  advowsons, 
rents,  commons,  estovers,  &c.  these  cannot  posse  without  deed, 
but  without  any  liverie  (2).    And  the  law  hatn  provided  the  deed 
In  place  or  stead  of  a  livery.     And  so  it  is  if  a  roan  make  a  lease, 
ana  by  deed  grant  the  reversion  in  fee,*1iere  the  freehold  with 
attomement  of  the  lessee  by  the  deed  doth  passe,  which  is  in  lieu 
of  the  livery.    See  Brad,  lib.  a.  cap.  18.    Et  est  tradiUo  de  re 
oorf^rali  depersond  in  personam  de  mantf,  Sfc»graiuUa  translation 
et  nihil  aliuaest  traditio  in  uno  sensuy  nisi  in  possessionem  induction 
de  re  corporali ;  et  ideo  dicitur,  quod  res  incorporales  nonpatiuntur 
traditionem  sicut  ipsumjus  quod  rei  sive  corpori  inJueret^  et  quia 
non  possunt  res  incorporales possideri  sed  qtiasi,  ideo  tradttiquem 
nonpatiuntur, 

Tnis  ancient  manner  of  conveyance  by  feoffinentand  livery  of 
seuin,  doth  for  many  respects  exceed  all  other  conve;^nces.  For 
(as  hath  beene  said)  (3)  lithe  feoffor  be  out  of  possession,  neither  a  Co.  55. 
fine,  recovery,  indenture  of  bargaine  and  sale  mroUed,  nor  other  Buckler's 
conveyance,  doth  avoid  an  estate  by  wrong,  and  reduce  cleerely 
the  estate  of  the  fboffi^,  and  make  a  perfect  tenant  of  the  freehold, 
but  onely  livenr  of  seisin  upon  the  land :  the  other  conveyances 
being  made  off'^from  the  ground,  doe  sometimes  more  hurt  tbm 
good,  when  the  feoffor  is  out  of  possession  (4).    And  yet  in  some  ' 


or  the  other  by  statute. — Vid.  7  Rep,  BedeWs  case.  If  father  in  consideration 
of  money  bargains  and  sells  to  his  son,  there  ought  to  be  an  enrolment,-  But  if  A, 
for  natural  love  to  His  son^  and  also  for  money  grants  tothe  son^fhe  land  shaUpass 
without  enrolment i  because  the  consideration  of  lofoe  is  expressed,  M.  1649.  nais 
and  Dicksy  B.  R.  Hal.  MSS. — See  further  as  to  electing  in  what  way  an  estate 
shall  nass,  Yelv.  1S4,  the  case  of  Crossing  and  Scudamore,  1  Yentr.  137,  and 
1  Moa.  175,  and  Barker  and  Keat  in  2  Mod.  249.  See  fdso  Yin.  Abr.  Uses^ 
B.  a.  and  the  observation  in  Hawk.  Abr.  ofCo.  Litt.  B3.— [Note  319.] 

(2)  See  ante  9.  a.  47,  a.  48.  a.  and  post.  121.  b.  and  169.  a. 

(3)  Ante  9.  a. 

(4)  For  this  see  2  Rep,  s^f  Buckler's  case.  Fine  hf  disseisee  extinguishes  his 
rights  and  shall  enure  to  the  disseisor.  But  see  this  denied  M.  13  Car.  B.  R. 
Crooky  n.  7.  Fitzherbert's  case.  Hal.  MSS.— See  Cro.  Cha.  483,  and  S.  C. 
W.  Jo.  397.  Ia  this  last  book  it  is  said,  that  the  judges  did  not  deliver  any  opinion 

on 


1 


4Q.  a.]  Of  Tenant  for  yeares.     L.  1 .  C.  7.  Sect  60. 

I  H.  7. 98.  cases  a  freehold  shall  passe  by  the  common  law  witfaoat  livery  a£ 

B  H.  7. 4.  seisin ;  as  if  a  house  or  land  belong  to  an  office,  bv  the  grant  o£ 

31 H.  6. 16.  ^^  office  by  deed,  Uie  house  or  land  passeth  as  belonging  there- 

M.si^K^^.cor.  unto.    So  if  a  house  or  chamber  belong  to  a  corodie,  by  the  grant 

fUffi,  lUnalph.  of  a  corodie»  the  house  or  chamber  passeth.    A  frediold  may  by 

Hnntingsel*!  custome  be  surrendred  without  hyery,  as  hereafter  shall  be 

^^'  (^^  said  (6) :  and  so  of  assignement  of  dower  ad  ostium  ecdaue^  or 

aio  '^  1 1  h!  4.  otherwise,  and  by  exchange  a  freehold  may  passe  without  liyery> 


83.  V.  Sect.  74.  as  hereafter  shall  be  said  in  this  Chapter. 


Sect.  60. 

JiVT  if  a  man  klteth  lands  or  tenements  by  deed  or  without  deed  for 
^  terme  of  yeares  (per  fait  ou  sans  fait  a  (7)  terme  des  ans),  the  re^ 
meander  over  to  another  for  life,  or  in  taile,  or  in  fee  ^  in  this  case  it 
behoaoethf  that  the  lessor  maketh  livery  of  seisin  to  the  lessee  for  yeares, 
otherwise  nothing  passeth  to  them  in  the  remainder,  although  that  the  lessee 
enter  into  the  tenements.  And  if  the  termour  in  this  case  entreth  before  amf 
livery  of  seisin  made  to  him,  then  is  the  freehold  and  also  the  reversion  tn 
the  Ussor.  Ai/  if  he  maketh  Uverie  of  seisin  to  the  lessee,  then  is  the  free- 
hold together  with  the  fee  to  them  in  toe  remainder,  according  to  thejorme 
of  the  grant  and  the  will  of  the  lessor, 

99  H.  6. 1.         **  Ji  Ydeed  or  toithout  deed.**    For  seeing  that  the  remainders 

10  £.  4. 1.  -^^  take  effect  by  liyery,  there  needes  no  deed  (8). 

i8£.  4.  13. 

(Ptet!  1!^^         ^*  ^^  remainder*'  is  a  residue  of  an  estate  in  land  depending 
%'aagik  a<^)      upon  a  particular  estate,  and  created  together  with  the  same, 

and  in  law  Latine  it  is  odled  remanere  (9}. 

"  Maketh  livery  qf  seisin  to  the  lessee**  This  livery  is  not  neces- 
sary in  this  case  for  the  leasee  himsdfe,  because  he  hath  but  a 
terme  for  yeares,  but  it  is  for  the  benefit  of  them  in  the  rem',  so 


on  the  point.    See  further  W.  Jo.  317.    Cro.  Cha.  305,  and  Gouldsb.  162.— 
XNotejao.]  * 

(5)  Rot.  74*    Hal.  MSS. 

(6)  Vid.  5  Rev,  Peryman*s  case,  Hal.  MSS. — See  5  Co.  84.  In  Peryman's 
case  the  jury  found,  that  in  the  manor  of  Portchester  there  was  a  custom, 
according  to  which  aU  alienations  of  lands  within  that  manor  by  writing,  feoff- 
ment, or  last  will  were  yoid,  unless  presented  to  be  a  cood  custom.  In  the  same 
case  mention  is  made,  that  by  the  custom  of  Lidford  Castle  in  Deycmshire,  a 
'freeholder  of  inheritance  cannot  pass  his  freehold  except  by  surrender  into  the 
lord's  hands.  As  to  this  latter  kind  of  custom,  in  consequence  of  which  the 
estates  subject  to  it  haye  been  called  customary  freeholds,  see  post.  59.  b.  and 
Blackst.  Law  Tracts,  8yo.  ed.  yol.  1.  p.  144. — [Note  321.} 

(7)  un  pur,  L,  and  M. 

(8)  12  i7. 4.  30.    Hal.  MSS.— [See  also  Sanders  on  Uses.] 
iSii  Se€t,2X^,    Hal.  MSS. 


L.l.  C.  7.  Sect.  60.       Of  Tenant  for  yeares.        [49.  b. 

ad  the  livery  to  the  lessee  shall  enure  for  the  benefit  of 

[40.n  them  in  the  rem' :  for  the  k3^  livery  of  the  possession 
^^  J  could  not  he  made  to  tlie  next  in  remainder,  because 
the  possession  belonged  to  the  lessee  for  yeares ;  and 
for  that  the  particular  terme  and  all  the  remainders  made  in  law  (Post443.  •.) 
but  one  estate,  and  take  effect  at  one  time,  therefore  the  livery 
is  to  be  made  to  the  lessee.    But  if  a  lease  for  yeares  without 
deed  be  made  to  A,  and  B.  the  remainder  to  C  in  fee,  and  liverv  (5  Co.  94.  b.) 
is  made  to  A,  in  the  absence  of  B»  in  the  name  of  both ;  it 
seemeth  the  livery  is  good  to  vest  the  remainder :  and  there  is 
a  diversity  between  two  jovnt  attomies  to  receive  livery  for 
another,  and  livery  and  seisin  is  made  to  one  of  them  in  the 
name  of  both,  this  is  cleerly  void,  because  they  had  but  a  meer 
and  bare  authority  (1),  and  they  both  doe  in  law  make  but  one  10  E.  4. 1. 
attorney,  unlesse  the  warrant  be  joyntly  and  severally  (2),  but  ta  £•  4- 1<$* 
the  lessee  for  yeares  hath  an  interest  in  the  land.     Againe,  if  ^^  ^'  ^'  *^' 
^.  is  to  make  a  feoffinent  to  B.  and  C.  and  their  heires  without  ^  £,  f^  10! 
deed,  and  A,  makes  livery  to  ^.  in  the  absence  of  C.  in  the  name  41 .    (3) 
of  both,  and  to  their  heires ;  this  liverv  is  void  to  C.  because  a  Temps  H.  8. 
man  bein^  absent  cannot  take  a  freehold  by  a  livery,  but  by  his  Feoffmcota,  74. 
attorney  being  lawfully  authorised  to  receive  livery  by  deed,  j^  ^ij^' 
unlesse  the  feoffinent  be  made  by  deed,  and  then  the  livery  to  3  H.  7. 13. 
one  in  the  name  of  both  is  cood  (4).  (Pott  359.  a.) 

Note,  there  is  a  diversity  between  livery  of  seisin  of  land,  and  (Ante  36.  m. 
the  delivery  of  a  deed;  for  if  a  man  deliver  a  deed  without  saying  ^  ^*  ^^7*^ 
of  any  thing,  it  is  a  good  delivery,  but  to  a  livery  of  seisin  of  land 
worcis  are  necessary ;  as  taking  in  his  hand  the  cfeed,  and  the  ring 
of  the  doore  (if  it  be  of  an  house)  or  a  turfie  or  twigee  (if  it  be  of 
land)  and  the  feoffee  laying  his  hand  on  it,  the  feoffor  say  to  the 
feoffee.  Here  I  deliver  to  you  seisin  of  this  house,  or  of  tms  land, 
in  the  name  of  all  the  land  contained  in  this  deed,  according  to 
the  forme  and  effect  of  the  deed  (as  hath  been  said) ;  and  if  it  be 
without  deed,  then  the  words  may  be.  Here  J  deliver  you  seisin 
of  this  house  or  land,  &c.  to  have  and  to  hold  to  you  for  life, 
or  to  you  and  the  heires  of  your  body,  or  to  you  and  your  heires 
for  ever,  as  the  case  shall  require. 

When  the  kinsman  of  EUmelech  save  unto  Boas  the  parcell  Ruth,  cap.  4, 
of  land  that  was  Elimdedi'By  he  tooke  off  his  shoe,  and  gave  it  ^^^^  7*  B. 
unto  Boas  in  the  name  of  seisin  of  the  land  (after  the  manner  ^®"*-  *5'  9'  '*^- 
in  Israel)  in  the  presence  and  with  the  testimony  of  many  wit- 
nesses.   And  when  Ephron  infeoffed  Abrahafn  of  the  field  of  ^"'  ^3- 
Machpdahy  he  said  to  nim,  Agrum  trado  tiUf  Spo.    I  deliver  this  ^^^"^  ^ '* 
field  to  thee. 

A  man  makes  a  lease  for  yeares  to  A.  the  remainder  to  B.  in 
fee,  and  makes  livery  to  A.  within  the  view ;  this  livery  is  void, 
for  no  man  can  take  by  force  of  a  liveiy  within  the  view,  but  he 
that  taketh  the  freehold  himselfe. 

*'  And  if  the  termour  in  this  ease  entreth  before  any  livery  of 
seisin  ntade^  Sfc*'   By  the  entry  of  the  lessee  he  is  m  actual  pos-  (^o.  14.) 

session, 

(1)  See  fiirtheir  as  to  the  difference  between  a  naked  authority  and  an 
authority  coupled  with, an  interest,  post.  58. 1^.  11 3.  a.  andiSi.b. 
.  (3)  See  post,  note  i»  in  5a.  b. 

(3)  18  E.  4. 19.    Hal.  MSS. 

(4)  Dy.  14.  35.    18  H.  6.  9.    29  //.  6.  1.    Hal.  MSS. 


49.  b.  50.  a.]    Of  Tenant  for  yeares.  L.I.  C.  ?•  Sect.6l . 

MSStoD,  and  then  the  liveiy  cannot  be  made  to  him  that  is  in 
possession,  for  quod  semd  meum  esty  amplius  meum  esse  non  potest  • 
Bat  if  the  lessor  and  lessee  come  upon  the  ground,  of  purpose 
for  the  liKSor  to  make,  and  for  the  lessee  to  wke  liyery,  there  his 
entry  Tests  no  actual!  possessicHi  in  him  untill  liveiy  be  made ; 
[<f]Bracton,  for  [a]  qffectio  tua  nomen  imponit  operi  tuo(s)m  And  therefore 
lib.  I .  if  it  be  agreed  betweone  the  disseisor  and  disseisee,  diat  the  dis- 

seisee shall  release  ail  his  right  to  the  disseisor  mxm  the  land, 
and  accordingly  the  disseisee  entreth  into  the  land,  and  delirer- 
eth  the  release  to  the  dtsseisor  upon  the  land,  thb  is  a  good 
release,  and  the  entry  of  the  disseisee,  being  for  this  purpose, 
did  not  avoid  the  disseisin,  for  hi^  intent  in  this  case  did  guide 
[b]  P.  19  Eliz.     his  entry  to  a  speciall  purpose.    And  so  was  it  resolved  [6]  by 
in  CoRimuni       sir  Jomei  Dyer^  and  the  whole  court  of  common  pleas,  Pasch. 
Banc.  PI.  Com.  jg  £/jjj^  up^^  evidence  which  I  myselie'  heard  and  observed. 
forccrgl!  ^^  ^^  ^^  disseisor  enfeoflfe  the  disseisee  and  others,  there 

09  Am.  96.  albeit  the  disseisee  came  to  take  livery,  yet  when  livery  is  made, 
43  A.M.  p.  3.  the  disseisee  is  remitted  to  the  whole  in  judgment  of  law,  as 
3  H.6. 19,  in      shall  be  said  more  at  large  in  the  Chapter  of  Remitter  in  his 

formcdwi.  (6)       ^^^^^^  ^^^^ 


Sect.  61. 


ra 


A  NDifa  man  wil  make  afeaffement,  by  deed  or  without  deed,  of  lands 
^  or  tenements  which  he  hath  in  divers  tovmes  in  one  countie,  the  liverjf 
of  seisin  made  in  one  parcell  of  the  tenements  in  one  towne^  in  the  name  of 
all  the  rest,  is  sufficient  for  ail  other  the  lands  and  tenements  comprehended 
within  the  same  feoffment  in  al  other  the  townes  in  thf  same  countie  (i). 
But  if  a  man  maketh  a  deed  of  feoffement  of  lands  or  tenements  in  divers 
counties,  there  it  bekoveth  in  every  county  to  have  a  livery  of' seisin  {2). 

IN 

(5)  Nota,  if  the  lease jTor  t/ears  tuith  the  remainder  over  be  by  deed^  the  deed 
oi^ht  not  to  be  ddioered  tiU  kvery  made  ifor  otheraoise  the  livery  u  bad,  H.  2  Eliz . 
Hdyar's  case.  Vide  Bendl,  n.  130.  Hal.  MSS.--See  N.  &n.  85,  and  S.  C. 
Mo.  14.    1  And.  8. — [Note  32s.] 

(6)  0  H.  7. 1.   41  jB.  3- 17.    Hal.  MSS. 

(1)  Vid.  11  Eliz.  Dy,  283.    Cestui  que  use  of  three  acres  by  three  several 
feqffinents  in  one  county  makes  charter  of  feoffment  of  aU  and  livery  in  one  of  the 

acresy  it  is  pursuant  to  the  statute  and  passes  euL  Hal,  MSS. — The  statute  meant 
is  the  1  R.  3.  G.  1)  which  empowers  oestui  que  use  io  make  effectual  feoffments 
and  conveyances  against  his  feoffees  in  trust;  and  the  case  cited  was  of  a 
feoffment  before  the  27  H.  8^  Ibir  transferring  ufes  into  possession.  It  is  stated, 
that  the  livery  was  made  by  attorney,  and  that  was  tne  cause  of  the  doubt; 
it  being  said,  by  some,  that  the  statute  of  R.  3,  ought  to  be  construed  strictly, 
and  to  be  confined  to  convejrances  made  by  the  cestui  que  u^  in  his  own  person. 
See  Bro.  Feoffment  to  TJseSy  28.— {Note  323.] 

(2)  Vid.  Oy.  246.  22  H:  6. 10."  If  n  manor  extends  into  tmo  counties, 
livery  in  that  part  ^the  manor  tohich  is  in  oh&  county^  doth  not  pass  that  vahich 
is  in  the  other  county.  So  it  is  mth  reaped  to  i&sseistn,  Hal.  MSS« — But  Mr. 
Perkins  holds,  that  livery  of  parcel  or  such  a  manor  in  one  county  will  pass 
the  parcel  in  the  other  county.    Perk.  sect.  227.  •  However,  he  admits^  that  if 

one 


L.  1 .  C.  7.  Sect.  62 .    Of  Tenant  for  yeares.         [50.  a. 


<€ 


TN  one  cauntie*'    A  countie  is  fetched  from  the  French^  and  (Post.  253.  a.) 
«^»re  from  thp  Saxon.    For  sc^ran  in  the  Soxoit  tongue  (^^ Co.  31.6.) 
signifieth  partirit  because  everie  cguntie  or  shire  is  divided  and  ^  ***'*  *^®'  "'^ 
parted  by  certaine  metes  and  bounds  from  another*  and  in  Latine 
18  called  ComUaiusy  ^  comtandoy  for  accompanying  together. 
And  for  as  much  as  the  men  of  one  county  doe  not  accompany  45  E.  3.  91. 
together  with  men  of  another  county  at  countie  courts,  tumes, 
ieetSy  and  other  courts,  therfore  in  judgement  of  law  they  shall 
take  no  notice  of  a  Hverie  in  another  countie  to  passe  any  lands 
in  their  owne  countie.    But  of  this  more  shall  be  said  hereafter. 


Sect.  62. 

yl  ND  in  same  case  a  man  shall  have  by  the  grant  of  another  a  fee  simple^ 
"^  fee  tail,  or  freehold  without  livery  of  seisin.  As  if  there  be  ttvo  men, 
and  each  of  them  is  seised  of  one  ^uantitie  of  land  in  one  comUie,  and  the 
QnepwfUeth  his  land  to  the  other  in  exchange  for  the  land  which  the  other 
hathy  and  in  like  maner  the  other  granteth  his  land  to  the  first  grantor  in 
exchange  for  the  land  which  the  first  ^antor  hath ;  in  this  case  each  may 
enter  %nto  the  other's  land,  so  pptt  tn  exchange,  without  any  livery ^  of 
seisin  (1 ) ;  and  such  exchange  made  by  paroll  y^  tenements  witnin  the  same 
county  without  tmtingis  good  enough  {2), 

fJERE  Littleton  putteth  a  case  where  freehold,  &c.  shall  passe  (4  Co.  isi.) 

without  Hverie  of  seisin,  and  thereupon  putteth  the  case  of  ^^  3-  3>* 

an  exchange  of  lands  in  one  countie  that  is  good  by  deed  or  with-  ^^^  ^V' 

out  deed,  without  any  livery,  but  if  it  be  in  severall  counties  7  h.  4. 1. 

there  must  be  a  deea.    Also  of  things  that  lye  in  grant,  as  ad-  8  H.  7. 4. 

vowsons,  rents,  comq[ions,^c,  an  exchange  ot  them,  albeit  they  s6  H.6.  9. 

be 

one  be  disseised  of  two  acres  in  different  counties,  entry  into  the  acre  in  one 
ot  the  counties,  though  made  in  the  name  of  both  acres,  will  not  extehd  to  the 
acre  in  the  other  county.    Perk.  sect.  220. — [Note  324.] 

In  some  books  a  material  distinction  is  made ;  viz.  between  the  site  of  a 
manor  and  its  appurtenances ;  and  it  seems  that  the  latter,  though  in  a  dif- 
ferent county,  may  pass  by  livery  in  the  county  where  the  manor  hes. 

(1)  It  is  observable,  that  Littleton  expresses  himself  concerning  an  exchange 
as  of  a  transaction  between  two;  and  m  a  late  case  the  court  ndd,  Ui^t  an 
exchange  in  the  strict  legal  sense  of  the  word  cannot  be  between  three,  the 
principles  of  it  not  being  applicable  to  more  than  two  distinct  contracting 
parties,  for  want  of  the  mutuality  and  reciprocity  on  which  its  operation  so 
entirely  depends.  For,  i.  The  consideration  of  an  exchange  ana  of  the  im- 
plied warranty  incident  to  it  is  the  receiving  something  with  warranty  from  the 
same  person,  to  whom  somethine  with  warranty  is  given;  but  if  there  could  be 
three  distinct  parties,  each  would  eive  to  one  and  receive  from  another.  3.  The 
implied  condition  of  re-entry  is,  £at  re-entry  may  be  made  on  him  whose  title 
fails ;  but  if  there  could  be  three  parties  to  an  exchange,  then  each  person 
would  be  liable  to  re-entry  for  the  &u]t  of  another's  title  as  well  as  ofhis  own. 
See  the  case  of  Eton  College  in  Wilson,  v.  2.  part  3,  pace  483,  and  post.  n.  1 . 
in  51.  a.  and  n.  2.  in  51.  b.  {See  also  Watkifis's  Conv.  by  Preston,  179; -and 
Preston's  ed.  of  Sheppard's  Touchstone,  S07;  Sugden's  Pow.  141  .]---[Note  325.] 

(2)  But  now  by  force  of  the  statute  of  29  C.  2.  c.  3,  a  writing  is  necessary, 
if  the  exchange  is  of  freeholds,  or  of  terms  for  years  being  for  more  than  three 
years.— [Note  326.] 


50.  a.  50.  b.]  Of  Tenant  for  yeares.  L.  1.  C.7.  Sect  63. 

be  io  one  ommcie,  is  not  good,  iiiikase  it  be  by  deed ;  and  there- 
fore LtUleiam  pnttetfa  his  case  warfly  of  land.     And  in  case  of  a 
fine,  which  is  a  feoffinent  of  record,  of  a  devise  bj  a  last  wfll,  of  a 
Vi'V^ecL  I.       surrender,  of  a  release  or  confirmation  to  a  t3*  lessee  _ 

for  yeaxes,  or  at  wiL    In  all  these  and  some  other  |  oO.  I 
cases  a  freehold,  &c.  (as  hath  beene  said)  may  passe  L  1>-  J 
withoBt  livery.    But  this  word  {exchange J  wkdch  our 
author  here  oseth,  is  so  appropriated  by  law  to  this  case,  as  it 
cannot  be  expressed  by  any  periphrasis  or  circumlocution  (3). 

*'  In  this  case  each  may  enter ^  Sfc*^'    For  by  the  exchange  the 

parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold 

m  deed  or  law  in  them  before  they  execute  the  same  by  entry ; 

9  £.  4. 33, 39.     and  therefore  if  one  of  them  dyetn  before  the  exchange  be  exe- 

46  £.  3.  90,  ai.  cuted  by  entrie,  the  exdiange  is  void ;  for  the  heire  cannot  enter 

^^^  and  take  it  as  a  purchasor,  because  he  was  named  onely  to  take 

g^'  *^'     Ijj  ^^  of  limitation  of  estate  in  course  of  discent 


Sect.  63. 

yd  NDifthe  lands  or  tenements  be  in  divers  counties,  viz.  that  which  the 
'^  one  nath  in  one  county ,  and  that  which  the  other  hath  in  another 
county f  there  it  behoveth  to  have  a  deed  indented  made  betweene  them  of 
this  exchan§t. 

^HIS  is  evident  enough.    But  of  what  things  an  exchange 
(Hob.  41.)  ''^y  ^  made  (which  was  a  conveiance  frequent  in  former 

times)  IS  to  be  seene :  and  herein  many  things  areto  be  observed. 
M  30  E.  1.  Firsti  that  the  things  exchanged  [a]  need  not  be  in  esse  at 

£ich.  15.  the  time  of  the  exchange  made.    As  if  I*grant  a  rent  newly 

3  E.  4. 10.  created  out  of  my  lands  in  exchange  for  the  manner  /p^.  «>#»  .  \ 

?4Vt*  w.       ^^  ^^'  *^ «»  a  S"^  exchange  (4).  ^        ^'  ^ 

If]  6  E.  fi6.  t^l  Secondly,  there  needeth  no  transmutation  of 

30E.1.  £•' 16.  possession,  and  thereforea  release  of  a  rent,  oresto-  (iRo.Abr.8i«.) 
16 £.3.  vers,  or  right  to  land,  in  exchange  for  land,  is  good  (5). 

£«ch.  3.  Xhe  things  [c]  exchanged  need  not  be  of  one  nature,  so  they 

^£.4  M  conceme  lands  or  tenements,  whereof  Littleton  here  speaketh. 

^       '     *  As  land  for  rent  or  common,  or  any  other  inheritance  which  con- 

o  R  ^  ft6  ^''     «eme  lands  or  tenements,  or  spirituall  thmgs,  as  tythes,  &c.  for 
SI  £^3.6!  temporally  and  tenure  by  a  divine  service  for  a  temporall  seig- 

niory, &c.  But  annuities  or  such' like  which  charge  the  person 
onely,  and  doe  not  conceme  lands  or  tenements,  cannot  be  ex- 
changed for  lands  or  tenements. 


(3)  See  ace.  post.  51.  b.  and  Wils.  vol.  2.  part  3.  0.491. 496. 

(4)  But  in  one  of  the  books  cited  by  lord  Coke,  tne  opinion  is,  that  both  of 
the  things  exchanged  ought  to  be  m  esse  at  the  time  of  the  exchange.  See 
9  £.4.  ai.— [Note  337.] 

(5)  See  as  to  this  Fulb.  Paral.  33.  a.  m  the  dialogue  on  exchanges.  [Also 
Pteston's  Sheppard's  TouchstonOi  yoU  9.  p.  ^89.] 

■  _ 

Sect. 


L.1.C.7,  Sect.  64, 65.  Of  Tenant  for  yeares.  [50.b.5l.a.- 


Sect.64,  65. 

j4  ND  note,  that  in  exchanges  it  behooveth,  that  the  estates  which  both 
'^^  parties  have  in  the  lands  so  exchanged,  be  equally  for  if  the  one 
wiUdth  and  grant  that  the  other  shall  have  his  land  in  Jee  tatle  for  the 
land  which  he  hath  of  the  grant  of  the  other  in  fee  simple,  although  that 
the  other  agree  to  this,  yet  this  eoxhange  is  voyde,  because  the  estates  be 
not  equal!. 

TN  the  same  manner  it  is,  where  it  is  granted  and  agreed  betweene  them, 
'^  that  the  one  shall  have  in  the  one  land  fee  taile,  and  the  other  in  the 
other  land  but  for  terme  of  life ;  or  if  the  one  shall  have  in  the  one  land 
fee  talk  general!,  artd  the  other  in  the  other  land  fee  taile  especial,  8fc.  So 
alwaies  %t  behoveth  that  in  exchange  the  estates  of  both  parties  be  equall, 
viz,  if  the  one  hath  a  fee  simple  in  the  one  land,  that  the  other  shall  have 
like  estate  in  the  other  land ;  and  if  the  one  hath  fee  taile  in  the  one  land, 
the  other  ought  to  have  the  like  estate  in  the  other  land,  S^c,  and  so  of 
other  estates.  But  it  is  nothing  to  charge  of  the  equal  value  of  the  lands ; 
for  albeit  that  the  land  of  the  one  be  of  afarre  greater  value  tnan  the  land 
of  the  other,  this  is  nothing  to  the  purpose,  so  as  the  estates  made  by  the 
exchange  be  equalL  And  so  in  an  exchange  there  be  two  ^ramti,  for  each 
party  granteth  his  land  to  the  other  in  exchange,  S^c.  and  m  each  of  their 
grants  mention  shall  be  made  of  the  exchange. 

"    JN  exchanges  it  behooneth^  that  the  estates  be  equals  S^c,  Eatatci. 

•^         Equality  inlands  is  threefold,  viz.  First,  equality  in  Y'^^^^^"^' 
r5l."l  value  tt^  Secondly,  equality  in  quantity  of  estate  given  perk.  105! 
I     ij  *  J  and  taken.  Thirdly,  equality  in  quality  or  manner  of  the  sWiis.  4(H). 

'  estate  given  and  taken.  But  as  Littleton  after  saith, 
equality  in  value  of  lands  in  exchange  is  not  requisite;  neither 
equality  in  the  quality  or  manner  of  the  estate*  And  therefore 
if  two  jointenants  give  lands  jointly  to  two  men  and  their  heires, 
and  the  other  in  exchange  of  other  lands  to  them  and  their  heires 
in  common,  this  is  a  good  exchange  (1) ;  and  yet  the  manner  of 
their  estates  is  not  equall,  for  the  estate  of  one  party  is  joynt  and 
the  other  in  common.  And  so  it  is  if  two  men  give  lands  in 
exchange  to  A.  and  his  heires  for  lands  from  A.  to  them  two  and 
their  heires,  though  the  one  party  have  a  joynt  estate,  and  the 
other  a  sole  estate,  yet  the  exchange  is  good.    The  like  is  if  the 

one 


^■^.^■M»«^-.BM»ai^i^HBM>ia>iBaBVM.MH«.itM.iVP« 


(1)  Here /our  persons  are  named  as  parties  to  an  exchanffe.  But  this  is  hot 
irreconcilable  with  the  opinion  mentioned  in  note  1.  of  fol.  50.  b.  that  an 
exchange  cannot  be  between  more  than  txioo  distinct  parties ;  because  thoueh 
Jour  persons  are  named,  yet  they  constitute  only  ttvo  distinct  parties ;  for.  m 
point  of  interest  the  two  joint-tenants  are  the  conveying  parties  on  the  one  side, 
and  the  two  tenants  in  common  are  the  conveying  parties  on  the  other,  and 
consequently  there  is  the  same  reciprocity  as  if  the  transaction  was  between 
/too  persons  only.  The  same  observation  applies  to  any  number  of  persons,  if 
so  conjoined  in  the  mutually  of  eivmg  and  receivmg  in  exchange,  as  to  make 
only  tivo  distinct  relative  pairts. — [Note  328.] 

Vol.  I.  P 


51.a.5l.b.]  Of  Tenant  foryeares.  L.l.C.7.  Sect.  64,65. 


one  land  be  of  a  defeasible  title,  and  the  other  of  an  undefeasible 
title,  yet  the  exchange  is  good  tilt  it  be  avoyded. 

[a]  An  exchange  with  Sie  king  is  eood,  and  yet  the  king  is 
seised  in  his  poUtike  capacity,  and  Uie  subject  in  his  naturall 
capacity  (s).      But  equality  of  the  quantity  of  the  estate  is 
requisite,  as  it  appeareth  clearly  in  the  cases  put  by  Littleton^ 
{bl  But  therein  it  is  to  be  observed,  that  it  is  not  necessary  that 
the  parties  to  the  exchange  be  seised  of  an  equall  estate  at  the 
time  of  the  exchange  made:  for  if  tenant  in  taile,  or  a  husband 
seised  in  the  right  of  his  wife,  exchange  lands,  and  both  by  the 
exchange  give  a  fee  simple,  this  is  good  untill  it 
be  avoyded  by  the  issue  in  tail,  or  by  the  wife  ^*f£o  mV' 
after  the  death  of  the  husband;  [d'\  so  as  LU' 
ileton  saith,  that  in  exchanges  it  behoveth  that  the  estates  which 

ai  H.  6.  as-        both  parties  have  in  the  land  so  exchanged  be  equal,  is  as  mudi 

[2]  44  E.  3. 90.    ^  ^°  say  that  the  state  reciprocally  given  in  exchange  ought  to 

38E.  3. 15. 

39£-3-  ■• 

7  H.  4.  17. 
30 £.  i.tit 
£rc*  8o4« 
30  £.  1.  tit. 
£i«hange,  15. 
W  F.  N.  B. 
da.  M. 
(Post.  17a.  b.) 


{'a\  Bracton, 
ib.  5.  fo.  389. 
17  £.  3.  la.  b. 
4  H.  4.  a. 
m  14H.6. 
«E.a.£xch.ia. 
8£.a.    Cutin 
▼iu  a8. 
io£*a. 
£x^h.  13. 
i6£.3. 
£xch.  a. 

3S-3-  19- 
laH.  4.  la. 


be  equall.    [e]  But  in  a  paitition  the  estates  allotted  to 

either  party  need  not  to  be  1:9*  equall,  as  shall  be  ob-  r51.'~| 

s^^ed  in  his  proper  place.  L  b  *  _] 

To  shut  up  this  point,  there  be  five  things  necessary 
to  the  perfection  of  an  exchange.  1 .  Tluit  the  estates  grren  be 
equall  (1).  fi.  That  this  word  Xexcamhium  exchange)  be  used, 
r«/*]  which  is  so  individually  requisite,  as  it  cannot  be  supplied  by. 
any  other  word,  or'descnbed  by  any  circumlocution  (2)  :  and 
herewith  agreeth  Littleton  afterwards  in  this  Section.  In  the 
\y\  9  £.'4.  ai.  booke  of  Domesday  I  finde,  Hanc  ierram  camhiavit  Hugo  Brie- 
35  H.  6. 56.        cuino  quod  modb  tenet  comes  Meritotiy  et  ipsum  scambium  valet 

duplum, 

Hugo  de  Belcamp  proescambio  de  Warret* 

3.  That  there  be  an  execution  by  entry  or  claime  in  the  life 
of  the  parties,  as  hath  bin  said,  [g"]  4.  That  if  it  be  of  diinss 
that  lye  in  grant,  it  must  be  by  deed,  [h]  5.  If  the  lands  be  m 
scverall  counties,  there  ought  to  be  a  deed  indented,  or  if  the 
thing  lye  in  grant,  albeit  they  be  in  one  county. 

[t'Jlf  an  in&nt  exchange  lands,  and  after  his  full  age  occupy 
the  land^  taken  in  exchange,  the  exchange  is  become  perfect,  lor 
die  exchange  at  the  first  was  not  Void  (because  it  amounted  to  a 
livery,  and  also  in  respect  of  therecompence)  but  voidable  (3.) 

Although 


19H.  6. 37. 

44  E.  3.  a4. 
^o  A3S.  Dorset. 
WadoD.  Bedf. 
Sandda. 

9^.439- 
15  £.  4.  3. 

45  E.  3.  30. 
45  E.  3. 
£scbange,  i. 
(4  Co.  lai.) 
Ma8H.  6.a. 
[&J  45  E.  3.  ao. 
7H,  4.  11. 
[t]  4  £.  a.  tit  Exch.  10.    la  H.  4.  la^ 


(2)  See  3  Inst.  269. — But  if  the  king  makes  exchange,  it  seems  that  it 
should  be  by  writing  recorded ;  because  he  can  neither  give  nor  take  land 
without  matter  of  record.  See  Lane,  31.  60.  Vin.  Abr.  Z.  c.  A.  d.B.d.— 
[Note  329.] 

(3)  45  E.  3.  «a    Hal.  MSS. 

(1)  Vid.M  E.  3. 3-  €ontra  38  E.  3.  15.  Hal.  MSS.— Ante  aSr-a.  11  Co. 
80.     1  Ro.  Rep.  Q6,  179.  . 

(2)  See  ante  50.  b.  n.  1,  and  3,  and  the  case  of  Eton  College  there  cited.  In 
that  case  one  reason  given,  why  an  act  of  parliament  was  not  suffered  to  operate 
as  an  exchange,  was  tlie  want  of  that  word  in  the  act. — [Note  330*] 

(3)  Contra  in  surrender  or  partition,  11  //,  4.  61.— Hal.  MSS. — But  see 
the  case  of  Zouch  againdt  Parsons,  3  Burr,  page  i8d6,  where  lord  Mans- 
field in  delivering  the  opinion  of  the  court  seems  to  incline  strongly  in  favour  i)f 
construing  an  infant's  surrender,  if  made  by  deedy  as  voidable  only.  In  Zouch 
and  Parsons  it  became  necessary  to  consider  what  was  the  true  ground  for 
holding' the  acts  of  infants  as  voidable  only ,  whether  the  solemnity  of  the  instru- 
ment, or  the  semblance  of  benefit  to  the  infant  on  the  face  of  the  deed.  As  to  the 

Jbrmer 


L.l.C.7.Sect.66.    Of  Tenant  for  yeares.    [51.b.52.a. 

*^  AUhofUpJi  that  the  other  agree  to  this^  yet  this  exchange  is 
Tcn/de'*  The  agreement  of  the  parties  cannot  make  that  good 
which  the  law  nmeth  void. 


Sect.  6Q. 

A^LSOy  if  a  man  letteth  land  to  another  for  term  of  yeares,  albeit  the 
lessor  dieth  before  the  lessee  entreth  into  the  tenements,  yet  he  may 
enter  into  the  same  tenements  after  the  death  of  the  lessor,  i}ecause  the 
lessee  hf  force  of  the  lease  hath  right  presently  to  have  the  tenements 
according  to  the  forme  of  the  lease.  But  if  a  man  maketh  a  deed  of 
feoffment  to  atiother,  and  a  letter  of  attorney  to  one  to  deliver  to  him 
seisin  by  force  of  the  same  deed;  yet  if  livery  of  seisin  be  not  executed  in 
the  life  of  him  which  made  the  deed,  this  avaiteth  nothing,  for  that  the 
other  had  nought  to  have  the  tenements  according  to  the  purport  of  the 
said  deed,  before  Uvery  of  seisin  made ;  and  if  there  be  no  livery  of  seisin, 
then  after  the  decease  of  mm  who  made  the  deal,  the  right  of  these  tenements 
is  forthwith  in  his  heire,  or  in  some  other. 

**Jf*^  manletUth  land  to  another  for  term  of  yeares,  albeit  the 

lessor  dieth  before,  8fe**  The  reason  is,  because  the  interest  (Post.  270.  a.) 
of  the  tearme  (as  hath  beene  said)  doth  passe  and  vest  in  the 
lessee  before  entry,  and  therefore  the  death  of  the  lessor  cannot 
Merest  that  which  was  vested  before. 

^'  Attorney'  is  an  ancient  English  word,  and  signifieth  one  (^  Co.  75. 
that  is  set  in  the  tume,  stead,  or  place  of  another  :  and  of  these  ^'  ^'  ^'  '^^') 
some  be  private  (whereof  our  author  here  speaketh)  and  some  be 
publike,  as  attorneys  at  law,  whose  warrant  from  his  master  is, 
pomt  loco  suotakm  attornatum  futrm,which  setteth  in  his  tume  or 
pUice  such  a  man  to  be  his  attorney. 

L52.  "1       *^  **  ^^^ *  ^^^^  ^f  Forney  to  one  to  deliver  to  him  Vid.Sect.  196. 
^^    J  seisin  by  force  of  the  same  deed.    Here  first  it  appeareth  ^-  N.  B.  54. 
that  the  authority  to  deliver  seisin  (as  hath  bm  said) 
must  be  by  deed  (1) :  for  letter  of  attorney  is  as  much  as  a  war- 
rant of  attorney  by  deed,  for  litera  doe  signifie  sometime  a  deed, 
as  litera  acmdetanda  doe  signifie  a  de^  of  acquittance,  and  . -■  ^^^  ^^ 
herewith  [a]  agreeth  Briiton,  1 1  H.  7. 13. 

s.  Littleton  Brittioi.b. 


/orm^ jgrottiid,  the  court  thought  fit  to  approve  of  Mr.  Perkinses  distinction, 
Bccordii^  to  which  all  such  grants,  gifts,  or  deeds  of  an  infont  as  do  not  take 


consideration  of  the  conve3rance  and  other  circumstances  showed  that  the  act 
was  right  and  proper,  and  apparently,  not  in  the  least  to  his  prejudice.  See 
further  as  to  the  deeds  of  infants,  ante  45.  b.  n.  1.  and  post.  171.  b.— [Note  331.] 
(1)  Vid.  I  Jss.  16.  26  Ass.  29. .  35  Ass,  1.  12  H.  7.  a^.  13  H.  7.  14. 
4  H.  7.  13.    13  E.  4.  8.    Hal.  MSS. 

P2 


52. a.]  Of  Tenant  for  yeares.     L.  1.  C.  7.  Sect.66. 

2.  Littleton  here  speakeg  generally  to  one^  and  few  persons 

[6]  31  £.  4.  i8.  are  [b]  disabled  to  be  private  attorney es  to  deliver  seisin  ;  for 

^  ^^KMs"^'  mounks,  infants,  fem  coverts  (2%  persons  attainted,  outlawed, 

13  R  3.       ^  excommunicated,  villeins,  aliens,  &c.  may  be  attomeyes.  A  fem 

AttomeV,  73.  may  be  kn  attorney  to  deliver  seisin  to  her  husband,  and  the  bus- 

PcMt.  xij,  b.  band  to  the  wife,  and  he  in  the  remainder  to  the  lessee  for  life, 

[c]  IS  Ass.  3*  ^^  appeareth  here  that  the  attorney  must  [c]  pursue  his 

pi  94.  warrant,  oUierwise  he  doth  not  deliver  seisin  by  force  of  the 

s6  Ass.  39.  deed,  as  Littleton  speaketh.     Now  his  authoritv  is  twofold,  ex- 

1 1  H.  4. 3.  pressed  in  his  warrant,  and  implied  in  law,  both  which  he  must 

1 1  H.  7. 13  pursue.    And  first  of  his  expresse  authority.    A  man  seised  of 

40  Ass.  38.  Black  Acre  and  White  Acre  makes  a  deed  of  feoffiment  of  both, 
(9  Co.  76.  b.)  and  a  letter  of  attorney  to  enter  into  both  Acres^  and  to  deliver 
97  Ass.  6i.  seisin  of  both  of  them  according  to  the  forme  and  effect  of  the 

41  Ass.  1  o.  deed,  and  he  entreth  into  Black  Acre  and  delivers  seisin  tecundum 
41  E.  3.  17.  formam  cartcB^  this  livery  and  seisin  is  good,  albeit  he  did  not 
(a  Leon.  73.)  enter  into  both,  nor  into  one  in  the  name  of  both ;  for  when  he 

'  delivereth  seisin  of  one  secundum  fomtam  cartie^  this  is  tanta- 

<Post.  310.  n.  fnount  and  implyeth  a  livery  of  both.  So  when  the  feofiment  is 
•359-  a.)  made  to  two  or  more,  ana  the  attorney  is  to  make  livery  of 

seisin  to  both,  and  the  attorney  make  livery  of  seisin  to  one  of 
the  feofiees  secundum  formam  et  effectum  carta  ^  this  is  good  to 
both,  and  yet  in  that  case  he  tnat  is  absent  may  waive  the 
livery  (3).  If  lessee  for  life  make  a  deed  of  feonment  and  a 
letter  of  attorney  to  the  lessor  to  make  livery,  and  the  lessor 
maketh  livery  accordingly,  notwithstanding  he  shall  enter  for  the 
forfeiture.  But  if  lessee  for  yeares  make  a  feofiment  in  fee  and 
a  letter  of  attorney  to  the  lessor  to  make  livery,  and  he  make 
livery  accordingly,  this  livery  shall  binde  the  lessor,  and  shall  not 
be  avoyded  by  him :  for  the  lessor  cannot  make  livery  as  attorney 

to 

(2)  In  another  ,place  lord  Coke  cites  a  passage  from  the  Mirror,  which  ex* 
eludes  both  infants  and  femes  covert  from  being  attomies.    Post.  128.  a.  But 
that  is  quite  reconcilable  with  the  doctrine  here ;  for  iktete  public  attomies  for 
prosecuting  suits  at  law  are  meant,  whose  office  cannot  be  properly  executed 
without  considerable  knowledge  and  discretion ;  but  here  lord  Coke  in  the 
first  part  of  the  sentence  confines  himself  \jo private  attomies  to  deliver  seisin, 
which  is  an  act  so  merely  ministerial  that  it  may  be  done  by  the  most  ignorant. 
See  the  case  of  Earle  and  Greenough  in  3  Atk.  695,  and  1  Ves.  298.    One 
question  in  that  case  was,  whether  a  power  of  disposing  of  real  estate  could  be 
well  executed  by  an  infant  feme  covert  of  the  age  of  19;  and  lord  ch.  Hard- 
'  wicke  determined  against  the  execution  of  the  power,  1,  because  he  thought  in 
general  that  such  a  power  could  not  be  well  given  to  an  in&nt,  the  disability  of 
infancy  being  stronger  than  that  of  coverture ;  2,  because  in  the  particular  case 
it  did  not  appear  that  the  power  was  intended  to  be  given  during  infancy,  the 
power  being  given  notwithstanding  coTerture,  without  the  least  notice  ofinfanctf ; 
and  3,  because  it  was  a  power  coupled  with  an  interest,  the  infimt  having  a 
trust  in  equity  for  life,  together  with  the  trust  of  the  Inheritance  subject  to  the 
power. — [Note  332.] 

^3)  Adjudged  accordinoltf  of  livery  to  one  feoffee.  T.  1651.  B.R.  TVo^monV 
case.  Vide  Si.  31,  32  Eliz.  C.  B.  TretilUan's  case.  A.  seised  of  two  acres 
makes  tease  of  one  acreio  B.for  yearsy  and  afterwards  makes  charter  offooffhient 
of  bath  atresand  letter  rf attorney  to  B.  and  C  conjunctim  et  divisim  to  make 
livery;  B.  makes  livery  in  one  acre  and  C.  in  another ^  and  adjudged  good. 
Entered^  30,  31  Eliz.  Rot.  2908.  Vide  Bendl.  n,  15.  M.  32,  33  Eliz.  1868. 
Hal.  MSS.--.[Note  333.} 


L.l.C.  7.  Sect.  66.  Of  Tenant  for  yeares.     [52.a.  52.b. 

to  the  lessee,  because  he  had  no  freehold  whereof  to  make 

livery,  but  the  freehold  was  in  the  lessor  (4).   If  the  lessor  make 

a  deed  of  feofiment  and  a  letter  of  attorney  to  the  lessee  for 

yeares  to  make  livery,  and  he  doth  it  accordinriy,  this  shall  not 

drowne  or  extinguish  his  tearme,  because  he  did  it  as  a  minister  Tr.  7  EUz.  in 

to  another  (6)  and  in  another's  right,  and  is  accounted  in  judge-  Com.  Banco  (5) 

ment  of  law  the  act  of  the  other,  and  the  feoffee  claimeth  nothine:  ^^' '  *:  ^^' 

byhm.(7>  I^Ja..??.) 

If  one  as  procurator  or  attorney  to  another  present  to  his  17  £.  3.  61. 
owne  benefice,  he  puts  himselfe  out  of  possession,  because  he  (F.N.B.35.O.) 
commeth  in  by  the  mduction  and  institution  of  the  ordinary.   If 
tlie  tenant  devise  that  the  lord  shall  sell  the  land,  and  dieth,  and 
the  lord  selleth  it,  the  seigniory  remaines.    But  if  the  lord  or  a 
grantee  of  a  rent  charge  had  been  also  cexti/  que  use  of  the  land, 
and  after  the  statute  of  R.  3.  and  before  the  statute  of  27  if.  8.  (1  Co.  1 1 1. 
cesly  que  use  had  made  a  feofRnent  in  fee  of  the  land^  albeit  the  P^^^-  265.  b.) 
land  passeth  from  the  feoffees,  and  his  feoffment  is  warranted  by 
the  power  given  to  him  by  the  statute,  yet  the  seigniory  or  rent 
charge  is  extinct  by  his  feoffment,  for  that  he  hath  not  a  bare 
authority  as  the  attorney  hath  (8). 

If  a  man  be  disseised  of  Blacke  Acre  and  White  Acre^  and  a  Perk.  73. 
warrant  of  attorney  is  made  to  enter  into  both  and  to  make  ^  Burr.  1147. 
livery,  there  if  the  atturney  enter  into  Blacke  Acre  onely  and 

makes  livery  secundum  for  mam  carta^  there  the  livery  (Post.  35a.  b.) 
r  5  2  .n  ^^  seisin  is  void,  because  he  doth  lesse  than  h  is  r:^  war- 
L  b   J  '^'^'^^(p) ;  for  the  estate  of  the  disseisor  in  White  Acre 

cannot  be  devested  without  an  entry.  But  there  is  a 
diversity  betweene  an  authority  coupled  with  an  interest,  and  a 
bare  authority  ( 1 ).  For  example,  a  customc  within  a  manner 
time  out  of  mind  of  man  usea,  was  to  grant  certaine  lands 

parcell 


(4)  Yet  vide  if  lessee  for  years  makes  foqjffment  and  livery,  though  lessor  be 
on  the  landf  it  seems  to  be  a  forfeiture.  Dy,  363,  363.  14  H.  7.  Hal.  MSS. — 
[Note  334.] 

(5)  Smith's  case.    Hal.  MSS. 

(6)  If  A,  brings  precipe  of  C's  land  against  B.  and  recoversy  and  C.  is 
made  sheriff^  ayid  habere  facias  seisinam  comes  to  him,  he  may  return  the  specukl 
matter  on  account  of  the  mischief  13  if.  4.  15.  7  //.  6.  33.  Hal.  MSS. — 
[Note  335.] 

(7)  So  it  is  of  livery  by  the  lord.  H.  4  £.  6.  Mo.  n,  41 .  Trevillian's  case^  supra. 
Hal.  MSS. — See  note  3. — By  the  case  of  livery  by  the  lord,  it  is  meant,  that 
if  tenant  makes  feoffinent  of  his  tenancy,  and  the  lord  as  attorney  makes  livery, 
it  shall  not  extinguish  his  seigniory.    Mo.  11. — [Note  336.I 

(8)  See  supray  note  7.    [Also  Preston's  Sheppard*s  Touchstone,  203.] 

(9)  "^d,  1 1  H.  4.  3.  If  there  befooffjnent  on  condition  and  letter  of  attorney 
to  make  livery  accordingly,  and  livery  is  made  absolutdy,  it  is  void  and  a  dis' 

seisin.     So  6  converse,  12  Ass.  24.  26  Jss.  39 H.  38'Eliz.  B.  R.  Poph*  n.  2. 

Slanings  case.  A.  seised  of  the  manors  ofB.  and  C.  and  also  of  a  miU  in  pos- 
session of  I.  S.  byfofrce  of  a  lease  for  years  makes  charter  offeq^ent,  with 
letter  of  attorney  to  enter  into  the  satd  manors^  and  all  other  tne  said  lands  and 
tenements  and  seisin  thereof  to  take,  and  after  such  possession  and  seisin  taken, 
such  seisin  and  possession  to  deliver,  &c.  according  to  the  form  and  effect  of 
the  deed.  The  attorney  makes  livery  in  the  manors  qfC.  and  B.  hut  not  of  the 
miUy  nor  doth  I.  S.  attorn.  Ruledy  that  the  mill  doth  not  pass^  but  that  the 
livery  of  the  manors  was  weU  executed.    Hal.  MSS. — [Note  337*] 

(1)  See  ante,  49.  b.  and  post.  115.  a.  and  181.  b. 
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52.  b.]  Of  Tenant  for  yeares.     L.  1.  C.7.  Sect.66. 

parcdl  of  the  nid  inannor  in  fee  ample,  and  never  any  grant  was 
made  to  any,  and  the  heirea  of  his  body,  for  life  or  for  yeares  ; 
(i  Bo.  Abr.  and  the  lord  of  the  said  mannor  did  grant  to  one  by  copie  for 
51 1-)  hie,  the  remainder  over  to  another,  and  the  hdrea  of  his  body  ; 
Hb]  Uil.  36  B.  ^uid  it  was  Utl  adjudged,  that  the  grant  and  remainder  over  was 
Box.  49a.  inter  good ;  for  Uie  lord  having  authoritie  by  custome,  and  an  interest 
Stanton  &  withall,  might  grant  any  lesser  estate :  for  in  this  case,  the  cus* 
^ec^ne  firms  ^^""^  ^  enableth  him  to  the  greater,  enableth  him  to  die  lesser, 
in  the  Klne'f  '  Om/re  majus  in  9e  continH  minus.  But  he  that  hath  bnt  a  bare 
Bench.  authority,  as  he  that  hath  a  warrant  of  attumey,  most  pursue  his 
(Pust.  965.  b.  authority  (as  hath  beene  s»d),  and  if  he  doe  lesse,  it  is  voyd  (s). 
'  ^'vh  A^  M  ^  "^'^  make  a  lease  for  life,  and  after  make  a  charter  of  feoff- 
Dyer  131.  ™ent,  with  a  letter  of  attorney  to  deliver  seisin,  the  attumey 
i7£LDjer,4o.  ^Dters  upon  the  lessee,  this  is  sufficient  to  conyey  away  the 
(Mo. 91.  3 Sid.  reversion;  for  (3)  (that  it  may  be  said  once  for  all)  livery  of 
^.  s  leon.  19.  seisin  being  to  perfect  the  common  assurance  of  lands,  is 
Ante  48.  b.)  alwayes  expounded  favourably,  ut  ret  magis  valeai  quern  pereat. 
rq  Pasc  31  H.  And  all  this  was  adjudged  and  [I]  rescMved  by  tne  court  of 
RoL  514.  in  common  pleas,  and  after  aflSrmed  by  all  die  judges  of  the  kind's 

Com.  Banc.  ui.*'*./*  ^  ^o  o 

inter  Carter  oL    ^°*^°»  «*°  *  ^^^  ^^  error. 

&  Clajpole  -^^^  it  is  to  be  knowne,  that  a  deed  of  feoflement  beginning 

&  al.  det    In  OrnnUmt  Christi  JidMrns^  S^c.  or  Sciant  prasentes  etjiduri^  ^c. 

ejectione  firnue  or  the  like,  a  letter  of  attumey  may  be  contained  in  such  a 

^  '^'"^***  ^®^ »  ^®'*  ®^®  continent  may  containe  divers  deeds  to  severall 

3aEL.R0i.-Qi.  P^i^ons;  but  if  it  be  by  indenture  between  die  feoffor  on  the 

*  Coounanis  one  part,  and  the  feoffee  on  the  other  part,  *  there  a  letter  of 

error  fiKtt  ins  attumey  in  such  a  deed  is  not  good,  unlesse  the  attumey  be 

(ot  djcitar)  in  niade  a  party  m  the  deed  indented  (4). 

(Tl^^s.  ^^^  ^^  authoritie  of  an  attumey  implyed  in  the  law,  is, 

a  Ro.  Abr.  8.  though  the  warrant  be  generall,  to  deliver  seisin ;  yet  the  attumey 

Cro.  Elix.  905.)  cannot  deliver  seisin  within  the  view,  for  bis  warrant  is  intendable 

r**^  ¥u^  ^  "^  ^^^  ^^  ^^  actuall  and  expresse  liverie  and  not  of  a  liverie  in 

v!2.'.«!?'**  "*  ^^^9  and  so  hath  it  been  resolved  (5).    See  more  hereof  here 

Yarnam's  caae.  '..  /»  n  ^  ' 

next  followmg. 

''Yet 


(2)  Vide  iheie  diversities.  A.  makes  letter  of  attorney  to  B.  C.  and  D.  con- 
junctim  &  divisim  to  make  livery.  Jf  two  make  livery  it  is  void,  because  it  is 
neither  conjuncdm  nor  divisim.  37  H.  8.  6.  But  if  one  makes  livery  in  one 
parcel,  and  another  in  another  parcel,  it  is  good.  M.  31,  32  Eliz.  Trevillian*s 
case.  But  iftvoo  make  livery  in  presence  of  the  third,  he  not  saying  any  thing,  it 
seems  good.  Dy.  63.  But  if  authority  be  to  six  or  any  two  of  them  to  do  an 
act,  there  if  it  be  done  by  three  it  is  good.  5  Rep.  91 .  Hoe's  case.  So  where 
one  devised,  that  his  cMcutors  or  artv  one  of  them  might  sdl  his  land,  and  made 
three  executors,  and  one  died,  and  the  other  two  sold,  tt  was  ruled  goody/or  it  is 
not  so  strict  as  conjunctim  et  divisim.  M.  37,  38  Eliz.  C.  B.  the  case  ofTownsend 
and  Whales.  But  if  warrant  be  by  sherifto  three  bailiffs  conjunctnn  &  divisim, 
execution  by  two  is  good,  because  tt  is  the  execution  ^justice.  M.  44,  45  Eliz. 
King  and  Hobbs.  Hal.  MSS.— See  ante,  52.  note  3.  to  which  part  this  note 
more  properly  belongs.    See  also  infra,  note  6.— [Note  338.] 

(3)  So  such  attorney  may  deliver  seisin  with  assent  of  lessee  for  years,  he  being 
on  the  land.  Adjudged  F.  1651.  B.R.  Wegg  and  VUlers.  Hal.  MSS.— See 
ante,  48.  b.-[Note  339.] 

(4)  Adjudged  contra  between  Dicker  and  Noland.  Hal.  MSS. -See  also 
another  c^  contra  in  Cro.  Eliz.  905.  The  case  cited  by  lord  Hale  is  in  2  Ro. 
Abr. ».  pi.  12,  and  contra  Shepp.  T.  217. 

(5)%.  233.    Sir  Walter  Deny's  case.    Hal.  MSS. 


L.  i.  C.  7.  Sect  66.    Of  Tenant  for  yeares.  [52.  b. 

^^  Yet  ifUvery  rf  seisin  he  not  executed  in  tke*life  of  him  'which 
made  the  deed"    Here  albeit  the  warrant  of  attorney  be  inde-  29  H.  6. 6. 
finitey  without  limitation  of  any  time,  vet  the  law  prescribed!  a 
time,  as  Littleton  here  saith,  in  the  liie  of  him  that  made  the 
deed ;  but  the  death  not  only  of  the  feoffor,  of  whom  Littleton 
speaketh,  but  of  thefeofiee  wo,  is  a  countermand  in  law  of  the 
letter  of  attumey,  and  the  deed  it  selfe  is  become  of  none  effect, 
because  in  this  case  nothing  doth  passe  before  livery  of  seisin. 
For  if  tlie  feoffor  dieth,  the  land  descends  to  his  heire,  and  if  the 
feoffee  dieth,  liverie  cannot  be  made  to  his  heire,  because  then 
he  should  take  by  purchase,  where  heires  were  named  by  way  of 
limitation  (6).  And  herewith  agreeth  Bracton^  Item  oportet  quod  Bracton,  li.  ■. 
donationem  seauatur  ret  tradition  etiam  in  vitd  donatoris  et  dona^  fo.  16. 
torij,    Thereiore  a  letter  of  attumey  to  deliver  livery  of  seisin  ^u"^P'*  3*- 
after  the  decease  of  the  feoffor  is  voyd  (7).  *^  £•  J*  J-  »• 

Fourthly,  in^all  cases  the  attumey  must  pursue  the  warrant  in  18  £.  3!  16.  b. 
substance  and  effect  that  he  hath  to  deliver  seisin.  1 1  H.  7. 13,  &c. 

Fifthly,  all  this  b  to  be  understood  of  sole  persons,  or  of  a  cor-  ,3  fj  3^  ^ 
poration  or  body  consisting  of  one  sole  person,  or  a  bishop,  par-  1 1  h.  7*  19. 
son,  &C.   But  it  holdeth  not  in  a  corporation  aggregate  of  many  (1  Sid.  163.) 
persons  capable  (8).    And  therefore  if  a  maior  and  commonalty 
make  a  charter  of  feoffement,  and  a  letter  of  atturney  to  deliver 
sejsin,  the  livery  of  seisin  is  good  after  the  decease  of  the  maior, 
because  the  corporation  never  dieth  (9).    The  lil^e  of  a  deane 
and  chapter,  et  sic  de  simUHms. 


yet  is  his  death  no  countermand  of  the  licence,  but  that  he  may  Com.  Banc 
alien,  £br  the  licence  exempteth  the  lessee  out  of  the  penaltie  of  F.  N.  B.  993. 
the  condition,  and  it  was  executed  on  the  part  of  the  lessor  as  ^^  3-  Offi.  de 
much  as  might  be.   And  so  it  was  resolved,  Michad.  3  Jacob,  in  ^^^^* 
Communi  Banco.    As  if  the  king  doth  license  to  alien  in  mortr  ^^  ^  Abr^^^ 
maine,  and  dyeth,  the  licence  may  be  executed  after  (lo).  331, 333.) ' 


(6)  If  A.  and  B.jomt'tenants  injee  make  charter  tf feoffment  ta  C  and  D. 
voith  letter  of  attorney  to  ddiver  seisin,  and  B,  or  C  dies^  it  is  good  as  to  the 
survivor.    M.  3a,  33  Elis.  W.  68. — [Note  340.] 

(7)  Vid.  letter  of  attorney  to  deliver  seisin  after  theJeqffor*s  death  in  40  Ass. 
38.  Not%  6y  devise  or  by  special  custom  authority  may  be  created  executory 
after  the  party's  death.  Lease  to  A,  for  lifCf  remainder  to  B.for  life,  A.  dks^ 
videtxtt,that  livery  cannot  be  made  to  B.  P.3iElia.B.B*W.n.4.  Pierceand 
Leversage.    Hal.  MSS«— [Note  341. 1 

(8)  1 1  H.  7. 37.    13  H.  8. 12.    5  H.  7. 25.    21  //.  7. 1.    Hal.  MSS. 

(of)  But  it  seemSf  that  livery  cannot  be  made  till  the  new  mayor  is  made. 
HaL  MSS^Note  343*] 

(10)  Vid.  Plowd.  Com,  457,  cootia  in  license  to  the  tenant  to  alien,  ut 
videtur.    Hal.  MSS. 
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Sect. 


53.  b.  53.  a.]    Of  Tenant  for  yeares,    L.  1.  C.  7.  Sect.  67. 


Sect.  67. 

jILSO,  if  tenements  be  let  to  a  man  for  terme  ofha^e  a  yeare^  ^  fi^ 
^^  a  quarter  of  a  yeare,  S^c.  in  this  case,  if  the  lessee  commit  wast,  the 
lessor  Mall  have  a  writ  of  waste  against  him,  and  the  writ  shall  say,  quod 
tenet  ad  tenninum  annorum ;  but  he  shall  have  an  especiall  declaration 
upon  the  truth  of  his  matter,  and  the  count  shall  not  abate  the  writ,  because 
he  cannot  have  any  other  writ  upon  the  matter^ 

(F.N.B.  Waste,    TF  the  lessee  commit  toaste**  WssteiVastumydicitur^xxistanday 

66*  P^t.  355.)    -*■  of  wastinff  and  depopulating:  and  for  that  wast  is 

often  i:^alledged  to  be  in  timber, which  we  call  In  Z^fff  r5S.~l 

maremium,  or  maresnium,  or  maresmium,  it  is  good  to  L  ^^^  J 

fetch  both  of  them  from  the  original.  First,  #tmW  is  a 

Saxon  word.    Secondly,  maremium  is  derived  of  the  French  word 

marreim,  or  marrein,  which  properly  signifieth  timber. 

V.  IfuL  ca.  93.       An  action  of  wast  doth  lie  against  tenant  b^  the  curtesie,  tenant 

9  Put  of  in  dower,  tenant  for  life,  for  yeares,  or  halfe  a  yeare,  or  gardian 

tiielnstit.  in  chivalry  (i))  by  him  that  hath  the  immediate  estate  of  inhe* 

(F.  N.  B.  55.)     ritance,  for  wast  or  destruction  in  houses,  gardens,  woods,  tree6> 

or  in  lands  (a),  meadows,  &c.  or  in  exile  of  men  to  the  disherison 

of  him  in  the  reversion  or  remainder.    Tliere  be  two  kinds  of 

[«]  34  E.  3.       waste,  viz.  voluntary  or  actuall,  and  permissive,    [a]  Wast  may 

Wml  143.         be  done  in  houses,  by  pulling  or  prostrating  them  down,  or  by 

(4  Co.  69.  sufiering  the  same  to  be  uncovered,  whereby  the  spare  or  raflers, 

AU.Sifo.^         plaunchere,  or  other  timber  ofthe  house  are  rotten  (3).    [6]  But 

'  if  the  house  be  uncovered  when  the  tenant  commeth  in,  it  is  no 

S/2^  ^'^^^  ^°  ^^  tenant  to  suffer  the  same  to  fidl  downe.   But  though 

9  Mar.  Vyn,      ^^  house  be  ruinous  at  the  tenant's  coming  in,  yet  if  he  pnl)  it 

117.    93  H.  6.    downe,  it  is  wast  unlesse  he  reedifie  it  againe  (4).    [c]  Also  if 

94.   10  H.  7. 9.  elasse  windowes  (tho*  glased  by  the  tenant  himselfe)  be  broken 

s^  F  ^*  ^        downe,  or  carried  away,  it  is  wast,  for  the  glasse  is  part  of  his 

4^.  fo.  house.  And  so  it  is  of  wainscot  (5),  benches,  doores,  windowes^ 

Herlakendcn't  cue.  *  [c]  99  H.  6. 18.    19  H.  8. 1.     13  H.  7.  91.    99  £,  4.  18. 

91  £.  4.  3Qb     10  H.  7.  9.     Reg.  Jndk*  96. 

furnaces^ 


(1)  Some  of  these  were  not  punishable  at  common  law.  See  poet  53.  b. 
and  54.  a.    ^See  also  Preston  on  Estates.] 

(2)  On  wrtt  f^  wuXe  m  lands,  one  cannot  ass^n  toastefar  cutting  ^  trees, 
because  for  that  the  writ  should  be  in  botds.  Tr.  6  £liz.  More,  it.  soo. 
Hal.  MSS.— [Note  343.] 

(3)  But  the  bare  s^^riuf  them  to  be  uncovered,  toithoui  rotting  the  timber,  is 
not  toaste.  P.  9  Jac.  U.  B.  Knolts  cam.  Converting  tmo  dkambers  into  one,  or 
hcaavei80,orconvertiiiganha9ui'-msUintoahorse'miU,iswute.  H«4Jac.C.B» 
Graves's  case.    Hal.  MSS.— [Note  344.] 

(4)  But  if  an  house  built  de  novo  vsas  never  covered  in,  it  is  not  waste  to 

abate  it.   40  Ass.  la.  Vid.  21  H.  6. 46.  s6  E.  3.  s6.   Dy.  36.   Hal.  MSS 

[Note  345.] 

(5)  It  is  said,  that  a  tenant  for  vean  during  his  tenn  may  take  away  chim* 
ner-pieces,  and  even  wainscot  if  put  up  by  himself.  See  1  Atk.  477,  and 
3  Atk.  13,  and  note  there  the  distmction  taken  as  to  fixtures  between  the 
several  cases  of  heir  and  executor,  of  tenant  for  life  and  him  in  remainder,  and 
of  landlord  and  tenant    See  further  s  East,  R. — [Note  346.] 


L.  1 .  C.  7.  Sect.  67.      Of  Tenant  for  y eares*         [53.  a, 

fmmeBBf  and  the  like,  annexed  or  fixed  to  thebouaoy  either  by 
him  in  the  revenuony  or  the  tenant. 

[d]  Though  there  be  no  timber  growing  upon  the  ground,  [J]  44  £.3.  si. 

yet  the  tenant  at  his  p«rill  must  keepe  the  houses  from  wasting.  38  Aas.  1. 

if  the  tenant  doe  or  suffer  waste  to  be  done  in  houses,  yet  if  "^^Piy^^'^S' 

he  repaire  them  before  any  action  brought,  there  lieth  no  l^o  ifo''^ 

action  of  wast  against  him,  but  be  cannot  plead,  qubd  nonjedt  Wheipd«le's 

vastwn^  but  the  speciall  matter.  case.    19  £.  3. 

A  wall  uncovered  when  the  tenant  commeth  in,  is  no  wast  if  ^^^^'  30* 

it  be  suffered  to  decay,    [e]  If  the  tenant  cut  downe  or  destroy  i^Jz  ^  ^'  ^ 

any  fruit  trees  growing  in  the  garden  or  orchard,  it  is  waste;  i/£^  3. 44,^ 
but  if  such  trees  grow  upon  any  of  the  ground  which  the 
tenant  holdeth  out  of  the  garden  or  orchard,  it  is  no  waste  (6). 

ff  ]  If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he  y]  43  e.  3.  ai . 

suror  it  to  be  wasted,  it  is  a  new  waste,    [g]  If  the  house  fall  49  £•  3-  s. 

downe  by  tempest,  or  be  burnt  by  lightning,  or  prostrated  by  0  H.  6.  53. 

enemies,  or  the  like,  without  a  default  of  the  tenant,  or  was  {yi^^'i'iiQ 

ruinous  at  his  comming  in,  and  fall  downe,  the  tenant  may  mob.  934! 

build  the  same  againe  with  such  materialls  as  remaines,  and  ^  Ro.  Abr.  814, 

with  other  timber  which  he  may  take  growing  on  the  ground  81 5*  830. 

for  his  habitation,  but  he  must  not  make  the  house  larger  then  *  ^?'^^'  ^?^' 

it  was.    If  the  house  be  discovered  by  tempest,  the  tenant  r!^]4Co!*63. 

must  in  convenient  time  repaire  it  (7).  Harlakvnden*! 
case.      43  £.  3.  6.      a6  E.  3.  76.      11  H.  4.  33.      is  H.  4.  5.      33  H.  6.  18. 
19  £.  3.  Wast.  30. 

[h]  If  the  tenant  of  a  dove  house,  warren,  parke,  vivary,  [h]  Temps  £.  1. 

estangues,  or  the  like,  do  take  so  many,  as  such  sufficient  store  Wast.  138. 

be  not  left  as  he  found  when  he  came  in,  this  is  wast;  and  to  ^^'  ^w^' 

suffer  the  pale  to  decay,  whereby  the  deere  is  dispersed,  is  ^qh  g  ^*'* 

waste  (8).  Pi.  cin^.  ^, 

And  it  is  to  be  observed,  that  there  is  wast,  destruction  and  7  H.  3. 

exile.    Wast  properly  is  in  houses,  gardens,  (as  is  aforesaid)  in  Wast.  141. 

timber  trees,  (viz.  oak,  adi,  and  elme,  and  these  be  timber  trees  (ftf^Abr.814.) 
in  all  places)  either  by  cutting  of  them  downe,  or  topping  of 
them,  or  doing  any  act  whereby  the  timber  may  decay.    Aho  in 
countries  where  timber  is  scant,  and  beeches  or  the  luce  are  con- 
verted to  building  for  the  habitation  of  man,  or  the  like,  they  are 

all  accounted  timber,    [t]  If  the  tenant  cut  down  timber  trees,  iq  33  h.  6. 

or  such  as  are  accounted  timber  (10),  as  is  aforesaid,  this  is  wast ;  is.  a. 

and  if  he  suffer  the  young  gennins  to  be  destroyed,  this  is  ^^z?'J'  ^* 

destruction,  V^'-S'  *'  .* 


i! 


[6)  Hi/. 4.  13.    Hal.MSS. 

[7)  13  H.  4.  5.  HaL  MSS. — The  6  An.  ch.  31,  which  was  at  first  tempo- 
rary, but  is  now  made  perpetual,  enacts,  that  no  action  shall  be  prosecuted 
against  any  person,  in  whose  house  any  fire  shall  accidentally  begin,  with  the 
proviso  that  the  act  shall  not  defeat  any  agreement  between  landlord  and 
tenant.    See  post.  53.  b.  and  n.  5,  there. — [Note  347.} 

[8)  If  B.  lessee  of  tMrren  6y  charter  or  prescription  ploughs  the  landj  it  is 
wute*  Contra  if  ti  beonfy  land  stored  wth  conies^  and  not  a  legal  wtrren. 
P.  40  Elia.  C.  B.  Mw^s  case.  C.  C.  n.  si,  and  T.  40  Eliz.  ju  u.  Vid. 
^oy,  ».  31 3i  Moyles  case.  Stopping  and  digging  coney-burraws  not  waste  in 
a  warren.    Hal.  MSS.— See  Noy,  70.---rNote  348.] 

(10)  Beech  and  whitethorn  nuy  he  timher  hy  the  custom  of  the  country^  and 
it  is  waste  to  cut  them.   M.  9  Jac.    Palmer's  case.    HaL  MSS. — [Note  349.} 


53.a.53,b.]    Of Tcnaat for jeares.    Ll.Cy-Seci-e?. 

\k)wE.^        JianflJM      [l]  Smk.m,  ifd^tmmt  e^^ma  ii   Bii     il. 
^ri^f  ^  (w  W  ■unr  lif  Inr)  yet  if  Ik  M*rthc  jiMB  gnsMB  «■  fee 

6  E-  «  )«».    41  E-  J.  W,*.  »%.    ••£.«.  W»t.  JL    i»  E.  4- 1.  (9.) 

((]«•£.:.  [^CudJiigd0vi)«fwiBo»tt,beedi,bn^aM,B^pie,ar&e 

'*  ?.-  *•  •'  Mf^Ktioo.    [«]  If  there  be  s  ^otcfcatt  ft 


''a;  3  dwtaMMitubftap,araAc«t0be 

DCs.'  uoaCii):  aodte  all  dwieMd  tfaeCke 

*  "■  •-  MMf  mridir,  moriiue,  cf<^  ■of-"-*—''-  — 

(Cm. /a.  190.' 

4C«.«t.«4- 


.~.  .«  .^       turajngaf  tfcnUcalafiirlewell,  wbot  tlMie  ■  1^  L  L  -I 

B4.iiiir.oO9.}  ficifot  dead  vood,  it  wait. 


[■l«GK.it2-    »H.«.M.    iiH.8.1.        {■]tO£Ll>r.»L     mE.3.W^.si. 

[«)  44E.  9-  M-       M  If  i1k  tenant  fofir  the  hoata  l«  be  ■ 
wm.  M  '*^  "**"  **"''>'*'  "*  nff>n  d^  ■■n^  this  ii  a  dotdile  wa«. 

|.».».W.».    tjj^  „°^,„i„^^„,ett^,^  or  the  like,  hidden  IB  the 
WmC^d.  earth,  andvere  notopen  when  the  tenant  came  to,  ii  wait;  bK 

M  •*!(.•■        t{)e  tetunt  ma;  dig  m  gmvell  or  ch^  for  the  repantioB  of  dK 
a  k  ^  M.  houM,  ai  well  aa  he  maj  take  cooTcnieM  tiiaber  tieea  (1). 

4iE.i,WMtSt,     I7E-3-7-    0H.«.a8.    *U.7-M-    r.N.a  to.H.&  i«.  £. 
4ulf.  3.  WuLgt.    (s  Bu,  Ab.  816, 818.) 

r«1  Altai  0  It.  [?]  It  ii  wait  to  ntfer  a  wall  of  the  aea  to  be  in  decaj,  ao  aa 
Of  tlM  report  of  \fy  the  flowing  and  reflowingof  the  tea,  the  meadow  or  mnnh 
j'"n°iib^'*°*  **  ■'"^■'oundad,  wberebjr  the  aame  becomea  unprofitable;  but  tf 
IT  E.  a.  Oft°*^  '^  ^°  iUTromided  luddenlj  bjr  the  rage  or  violence  of  the 
Brii.  till.  lOB.  b.  ■•>•  occavoned  by  winde,  tonpeit,  or  the  like,  without  anj 
ma.9^0f)  dafiuilt  in  the  teoaot,  [r]  Ihii  ii  no  wait  pnnidiable  (a).  Soft 
t'l  H^H'  "•  >'  it,  if  the  tenant  repaire  not  the  banket  or  wallt  againtf  liroa,  or 
d  £1  ubl^ura  ^^  wrten,  whereby  the  meadowi  or  narabea  be  iurrDniided, 
[1]  is  H.  a.  Mud  bacoDM  niihy  aiM  unprofitable  (3). 
i);*f .  37'  [*]  If  the  tenant  convert  arable  land  into  wood,  or  i  emnatot 

asH.S.  ■4>        or  maadow  into  arable,  it  bwaAa,  for  it  ehangeth  iwc  ondy  the 
'"  y'2'^  *"      ooorio  of  hit  hnriinndiy,  but  the  pioofe  of  hia  e*idenee. 
(a  nil.  aK'>i4.       I'l  "^^  tenaat  BMy  take  nifficient  wood  to  repaire  the  walh^ 
Cto.U.  ibV)      pawiifenoei,  hadgeoi  andditcfaei,aihefiiimdtlumt  but  he  can 

tij  lO  El.  make  no  new  (4) :  and  be  may  take  alBO  sufficient  plowbote, 

>y;9l*'  flrebote,  and  other  hoiubote. 

•  (ir8.4i. 

aE-4.iM.    liE-g. WMI.it.    4SE.3.aii.    T«aipiE.  1.  1*3.    w>  E.  3.  Wut.  3*. 
IqB.  a.  Wmi.  30.    (Cm.  Ja.  ipi,) 

The 


(9)  7 //.6.3a.    JQy.  u.    Hal.MSa 

(11)  Bvi  Mttuv  Np  ^  fukk-teh  it  not  watte,  y  it  prttervet  the  tpriMg, 
M.  9  Ju.  Q-  B.  PaliDer'i  ctae.  Cutting  of  aah  under  the  growth  of  ae  yeora 
not  waite.    M.  4.1,  ^n  Elii.  C.  B.     Hd.  MSS.^[Note  350.I 

(1)  NoM|  tAo^fA  watut  bttatn  at  ih»  timi,  onecitntut  taie  ttnaerto  ute  in  them, 
T.16JW.  Dv^'tcatt.  Hutl.X^  fM.n.t^.   Hal.HSS.— (Motea^.J 

(t)  See  Call,  en  Sew.  ad  ed.  146. 

(3^  BiceMir  *e  it  hotmd  to  npmr,  tketigA  A»  datk  hold  Aa  bank.  4S£.3. 
jr««^9i.    Vid.  T.eEIia.    JV*.  a.  173-    Hal.  H8S.-[Nota  35s.] 

14)  AmmI  omOtat  mJti  rmit,  tuAcre  aoiw  wvw  igArw.  Dy.  33a.  HaL  HSS. 


L.  1.  C.7.  Sect. 67-    Of  Tenant  for  yeares.  [53.  b- 

The  tenant  cutteth  downe  trees  for  reparations  and  selleth 
them,  and  after  buyeth  them  againe,  and  implojs  them  about 
necessary  reparations,  yet  it  is  wast  by  the  vendition  :  he  cannot 
sell  trees,  ana  with  the  money  corer  the  house :  burning  of  the 
house  by  negligence  or  mischance  is  waste  (5). 

[tt]  If  a  man  make  a  lease  for  life,  and  by  deed  grant  that  if  M  3  £.  3. 
any  waste  or  destruction  be  done,  that  it  shall  be  redressed  by  wa5t.5. 
neighbours,  and  not  by  suit  or  plea,  notwithstanding  an  action  ^'^<:ton»Iib.4. 
of  wast  shall  lye,  for  the  place  wasted  cannot  be  recovered      '  ^'^' 
without  a  plea. 

[x]  BrtrctoUf  Fleta^  and  Britton  doe  use  the  same  division  as  [x]  Bmctviry 
is  aroresaid,  viz^  vastum^  destruction  et  exUiamy  in  theh*  proper  'p^  >  V-    l^*^ 
signification.  I^^J*  *^-  *  *• 

Now  somewhat  is  to  be  spoken  of  exile  or  destruction  of  men :  vVast.^35. 
exile  ordestruction  of  villaines,  or  tenants  at  will,  or  making  them  3  £.  3.  titi 
poore,  where  they  were  rich  when  the  tenant  came  in,  whereby  Wast.  q. 
they  depart  from  their  tenures,  is  wast.  \a\  And  yet  the  statute  ij  ^*  ^'  « 
of  Glouc'  speaketh  not  of  exile,  but  it  is  coxnprehended  under  i^'h  i 
the  general  word  of  wast.    The  statute  of  fK.  1.  hath  destrtic-  q  h.  6.  n. 
tionemy  the  statute  of  Magna  Charta  hath  vastum  et  destructionem^  9  H.  6.  52. 
the  statute  of  Merlebrid^e  hath  vastunt,  venditionem  et  exiUum  in  ^  \  ^-  ^• 
domibuSy  boscis^  vel  hommibusy  S^c.  ¥^^  b%  h 

But  wast  and  destruction  in  their  larger  sense  are  words  con-  ^  ^  q^ 
vertible.    [b]  Item  de  hoc  quod  dicit  vastum  et  exiliamy  sciendum  Regist. Jadic«95. 
est  quod  non  sunt  referenda  ad  eundem  inteSeettanf  sed  vastum  et  M  done.  c.  5. 
destrudio  Jer^  idem  sunty  vastum  idem  est  quod  destructioy  et  i  ^*  *•  ^*  ^** 
conversoy  et  se  habent  ad  omnem  destructionem  general&er.  eJpfT  Meiirk 

[c]  Vastum  autemetdestruetioferi  equipollent  etconvertibUiter  cap!  93. 
se  habent  in  dombuSy  boscisy  et  gardinis ;  sedexiliumdicipoterity  [6]  Bract,  lib.  4. 
e^m  servi  manumittantur  et  d  tenementis  suis  injisriosi  ejidantur.  *^-  3><^&  317* 
Foritna  autem  et  ignis  vel  hujusmodi  eventus  inopinaH  omnes  t0*  W  ^^^^»  Mb.  i. 
nenies  eacusant,  P^  V 

[cT]  No  person  shall  have  an  actkm  of  wast,  untosse  he  hath  the  [<r|7E-a.54.b. 
hnme^ate  state  of  inheritance,  but  sometime  another  shall  joyne  a  U.  5«  ?• 
with  Mn  for  confonnity.     As  if  a  reversion  be  granted  to  two,  ^aH.  6.34. 
i^tid  €0  the  heh^es  of  one ;  they  two  shall  jcfyne  m  an  action  of  l^  ^^' 
wast:  and  in  like  sort  die  surviving  cotMnreenerand  the  tenant  f.n.b.  59.  F. 
by  the  cnrteme  shall  joyne  in  an  action  of  waste :  and  if  two  joyn-  8  R.  9. 
tenants  be,  and  to  the  heires  of  one  of  them,  and  they  make  a  Wast.  147.  (6> 
lease  for  Nfe,  they  sbdl  joyne  in  an  action  dfwaate  (7).   M  If  tike  [ei?H"'\ 
estatetail  d^mime,  mmeing  the  action  of' Waste,  and  the  frft.  ^^^      *^  ^  * 
becomes  tenant  in  taile  aner  possibility,  the  action  of  waste  i» 
gone.  Q/^If  the  tenant  doth  wast,  andbe  in  the  reversion  dyeth,  [/]9H.4.d. 
the  heyre  shall  not  have  an  action  of  waste  for  the  waste  done  (8) 
in  the  life  of  the  ancestor ;  nor  a  bishop,  master  of  an  hospitall, 

paxBon, 


(5)  But  now  by  the  6  Ann.  c.  31,  no  action  wfll  lie  against  the  tenant  for 
such  an  accident.  See  the  statute  more  fully  Stated  in  note  7,  ante  $3.  a. 
Note  also  the  passage  from  Fleta  cited  infra  by  lord  Coke. 

(6)  17  £.  3.  50.    Hal.  MSS. 

(7)  Fine  to  the  use  ofA.Jbr  lifey  remainder  to  B.  in  Jee^  voitKjMi/oierJir  A. 
to  make  leases  Jbr  fhreelives;  A,  makes  lease  accordingly y  and  the  lessee  fiomtnits 
toaste ;  A.  and  B.  shdl  join  in  ivaste»  T.  4  Car.  C.  B.  Sacheverms  case. 
Hal.  MSS.— [Note  354] 

(8)  ai  H.6.  46.    39  £.  3.  15.    4a  E.  3.  23.     Hal.  MSS. 


53.b.  54.a.]    Of  Tenant  for  yeares.     L,  1.  C.7.  Sect.67- 

(^]  10  E.  4. 1.  panon»  or  the  like»  in  the  time  of  the  predecessor,  [f  ]  And  so  if 

^  n  R  ^'^  lessee  for  yeares  doth  waste,  and  dyetn,  an  action  of  wast  lyeth 

Wu«.  Br?^  °^^  against  the  executor  or  administrator  for  waste  done  before 

98  £.'3. 17.  their  time.    Bat  if  two  coparceners  be  of  a  reversion,  and  waste 

44  £.  3. 8.  is  committed,  and  the  one  of  them  die,  the  aunt  and  the  neece 

45  ^  3-  3-         shall  joine  in  an  action  of  waste  (i  o). 
40  £.3. 31* 

1 1  £.  s.  Wast.  115.    a  liar.  Wast.  117.    8  E.  9.  Wait.  1 10.  (9)    (Ant  49.  a.) 

p]  04  £.  3. 97.       [A]  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he 
60  E.  3. 3.         |}^  }^^|}|  ^g  f^  gliijl  j^Qi  ]|j|y^  gji  action  of  waste  upon  the 

(Part.  047.  b.     statute  of  Glouc.  for  that  they  are  joyn-tenants,  but  his  heire 
^  Co.  76.« '        ^^1 1^"^®  <^  action  of  waste  against  tenant  for  life, 
a  Bo.  Ab!  834.        Note,  after  wast  done  there  is  a  speciall  regard  to  be  had  to  the 
Pott.  ftiS.  b.)      continuance  of  the  reversion  in  the  same  state  that  it  was  at  the 

time  of  the  waste  done ;  for  if  after  the  waste  he  granteth  it  over, 
though  he  taketh  backe  the  whole  estate  again,  yet  is  the  wast 
dispunishable.    So  if  he  grant  the  reversion  to  the  use  of  him- 
selte  and  his  wife,  and  of  his  heires,  yet  the  wast  is  dispunishable, 
and  so  of  the  like ;  because  the  estate  of  the  reversion  continueth 
not,  but  is  altered,  and  consequently  the  action  of  waste  for 
waste  done  before  (which  consists  in  privity)  is  gone, 
rn  Bract,  lib.  4.       \f]  A  prohibition  of  waste  did  lye  against  tenant  by  the  cur- 
wi-  3i5>  316,      tesie  (11),  tenant  in  dower,  and  a  eardian  in  chivalry,  by  the 
317.  Fleta.lib.  1.  common  law,  but  not  against  tenant  for  life  or  yeares, 
UntVoi  168      because  w  they  came  in  by  their  own  act,  and  he  ^54.1 
Do€t.  and  Stud,  i^ight  have  provided  that  no  wast  should  be  done.         L  a.  .J 
lib. a.  ca.  1.      i«  H.  4.  3.       10  H.  3.  Wast.  14a.      ao  H.  6.  1.     4  H.  3.  Wait.  140. 
9H.3.  ibid.i3<S.   (loCo.  u6.  b.)  (a  Inst.  145.  Pott.  273. 399.  b.    5  Co.  77.    Sui. 
Glouc.  C.5.) 

\fi  F.  N.  B.  56.  [j]  A  tenant  by  the  curtesie  or  in  dower  can  hold  of  none  but 

R  ^^  w  ^^"'^  of  the  heire,  and  his  heires  by  descent,  and  therefore  if  they  grant 

18  E.  3?3.  ^^^  ^^^^  ^'^'  whole  estate,  and  the  grantee  doth  waste,  yet  the  heire 

30  £.*  3. 16.  8haU  have  an  action  of  waste  against  them,  and  recover  the  land 

38  £.  3. 33.  against  the  assignee :  but  if  the  heire  either  before  the  assignment 

*  ^^'  4- 1 8*  had  granted,  or  after  the  assignment  doth  grant  the  reversion  over, 

R^fT  7a.  ^^  stranger  shall  have  an  action  of  waste  against  the  assignee, 

3  (S.  a^  beoause  in  both  cases  the  privity  is  destroyed :  in  all  other  cases 

Walker's  case,  the  action  of  waste  shall  be  brought  against  him  that  did  the  waste 

9  Co.  14a.  (for  it  is  in  nature  of  a  trespasse)  unlesse  it  be  in  the  case  of  a 

Beaaoiont's  ward  [k]  ;  for  there  if  the  gardian  doth  waste  and  assigne  over, 

(a'hist.  303.  ^^  action  lieth  against  the  assignee  [/].    A  gardian  shall  not  be 

VT.  and  Stud.  lib.  a.  c.  1.)  [k]  a7  £.  3.  81.  a6  E.  3.  Wast.  10.  (a)  [1]  la  H.  4. 3. 
Bract,  lib.  4.  316,  317.  Fleta,  lib.  i.e.  11.  Brit.  168.  34  £.  3.  Wast.  14<$. 
44  E.  3.  a7.      F.  N*  B.  59.  A.  6c  60.  G.  6c  T. 

punished 


"  (q)  18  JB.4. 16.    10  H.  7.  5.    a  E.  3.  a.    Hal.  MSS. 

(10)  Waste  amongst  tenants  in  common.— ^4.  makes  UoieioB,  for  years  of 
tno  parts  of  a  messuage ;  B.  commits  waste.  It  toas  ruled  that  toaste  Ues^  and 
shau  be  assigned  in  the  entirety  p  but  that  the  recovety  should  be  of  ordytuoo  parts 
cfthe  dmnages  and  of  two  parts  of  the  place  waste£  P.  35  Eliz.  Foph.  n.  s. 
Wamjmrd^scase.    Hal.  MSS.— (Note  355,] 

(1 1)  Some  have  thought,  that  at  common  law  waste  did  not  lie  against 
tenant  by  the  curtesy.    See  a  Inst  301  •—[Note  356,] 

(1)  7  -fi.  3-  34-    Hal.  MSS. 

(a)  36  E.  3.  Waste^  10.  is  contra.    Hal.  MSS. 


L.l.  C.7- Sect.67.     Of  Tenant  for  yeares.  [54.a. 

punished  for  waste  done  by  a  stranger,  it  is  so  penall  unto  him, 

for  he  shall  lose  the  wardship  both  of  the  body  and  of  the  land  (3% 

though  the  waste  be  but  to  the  value  of  twenty  shillings ;  and  if 

that  sufficeth  not  to  satisfie  for  the  wast,  then  he  shall  recover 

damages  of  the  waste,  over  and  above  the  losse  of  the  ward.  But 

tenant  by  the  curtesie,  tenant  in  dower,  tenant  for  life,  yeares, 

&c.  shall  answer  for  the  waste  done  by  a  stranger,  and  shall  take 

their  remedy  over,    [m]  But  if  there  be  two  joyntenants  of  a  M  33  ^  3* 

ward,  and  one  of  them  doe  wast,  both  shall  answer  for  it.  yfut.  6.  (4) 

[n]  If  the  eardian  doth  waste,  and  the  heire  within  age  bring  [n]44£-3*  97. 
Bik  action  or  waste,  the  gardian  shall  lose  the  wardship,  as  is  4^^-  3- 10. 
aforesaid;  but  if  the  heire  bring  an  action  of  waste  at  his  fuU  ^^  j^  ^'  ^' 
age,  then  he  shall  recover  treble  d^unages,  for  then  he  cann9t  19  £.'3. 
lose  the  wardship.  Wast.  117. 

41  £.  3.  Wast.  81.    3  £.  2.  Wast.  3.    7  £.  3.  13.    a  Inst  306: 

[0]  An  infant  and  baron  and  fern  shall  be  punished  for  waste  [o]  15  H.  3. 
done  by  a  stranger,  and  so  shall  the  wife  that  hath  the  state  by  ^^''^- 1^*  ^c">P* 
survivour  for  wast  done  by  the  husband  in  his  life  time,  if  she  ^^'  ^"^*  ^*^" 
agree  to  the  estate,  though  there  hath  beene  variety  of  opinions  3  £,*^/  i'Qy>j6.  ' 
in  our  bookes.  11  Ass.  11. 

ai  H.  6.  34.  b.     33  H.  6.  31.  a.     4a  £.  3.  aa.     19  £.  3.  Breve,  346.    46  E.  3.  35^ 

7  H.  6.  a.  b.     3  £.  3.  46.       10  E.  3.  17,  18.      9  E.  3-  43.     9  £.  3.  Breve.  346. 

17  £.  4.  7.      9  H.  6.  63.      F.  N.  B.  36.  B.      Doct.  &  Stud.  lib.  3.  c.  1.     33  H.  8. 

Wast.  13S.    8  Co.  44,  Wniinghain's  case. 

[p]  But  if  a  fem  tenant  for  life  take  husband,  and  the  husband  \p)  5  Co.  75. 
doth  waste,  and  tlie  wife  dieth,  no  action  of  wast  lyeth  against  the  Cli^n's  case. 
husband  in  the  tenuity  for  he  was  seised  but  injure  uxoru,  and  ^|  £*  |'  ^^^ 
his  wife  was  tenant  of  the  freehold  ;  but  if  a  fem  be  possessed  Statham. 
of  a  terme  for  yeares,  and  take  husband,  and  the  husband  doth  joH.6. 11, 1  a., 
wast,  and  the  wife  dieth,  the  husband  shall  be  charged  in  an  (^  '">^  d<»*) 
action  of  waste,  for  the  law  giveth  the  terme  to  him. 

[q]  If  tenant  for  life  grant  over  his  estate  upon  condition,  and  [q]  30  £.  3. 16. . 
the  grantee  doth  wast,  and  the  grantor  re-entreth  for  the  con- 
dition broken,  the  action  of  wast  shall  be  brought  against  the 
grantee,  and  the  place  wasted  recovered. 

[r]  If  a  lease  for  life  be  made  to  a  villeine,  and  waste  is  done,  [r]  48  £.  3. 19. 
the  lord  entreth,  he  shall  not  be  punished  for  the  waste  done 
before,  but  for  waste  done  after,  he  shall. 

[#]  An  occupfmt  shall  be  punished  for  waste ;  and  so  if  an  estate  H  ^  Co.  37. 
be  made  to  A.  and  his  heires  during  the  life  of  .B.  A.  dieth,  the  q^^^^^ 
heire  o£A»  shall  be  punished  in  an  action  of  waste.  Woraester's 

case.    10  Co.  9.  b.   (a  Bo.  Abr.8a6.) 

[i]  If  a  lease  be  made  to  A.  for  life,  the  remainder  to  B*  for  M  4£-  3- 18. 
life,  the  remieunder  to  C.  in  fee,  in  this  case  where  it  is  said  in  the  p^***  ^• 
RegUtert  and  in  F.  N,  B.  that  an  action  of  wast  doth  lie,  it  is  to  p  j^  j^,  ^3  q^ 
be  tttiderstood  after  the  death  gr  surrender  of  B:  in  the  meane  fc  59  H. 
remainder,  for  during  his  life  no  action  of  w^ste  doth  lie  (5).      50  £.  3*  3« 

33K  3.  Wast.  144.  11  £.  3.  Reiceit,  118.  lo  £.  4.  9.  Regist.74.  a  Co.9a.inter 
Paget  and  Carie  in  Bingham's  case*  5  Co.  70.  Paget's  case.  10  Co.  44.  Jenning's  CkSe. 
F.  N.  B.  59  H.    4  £.  3.  18.  gyj 

(3)  Value  €f  voardihip  not  lost.  Vld.  Dy.  35«  ^9  H.  8.  Bendh  n.  33.— 
Hal.  MSS. 

(4)  3^.  3.18.    Hal.  MSS. 

(5)  But  though  action  of  waste  doth  not  lie  in  this  case  on  account  of  the 
intermediate  remainder  for  life,  yet  a  court  of  equity  will  interpose  by  injunc- 
tion to  prevent  waste.  See  3  Atk.  95,  and  aio.-^See.also  1  Yes.  546.  4  Vest 
375.  and  ante  37.  b.  n.  3. — [Note  357.] 


o4.a.]         Of  Tenant  for  ycarea.      L.l.  C.7.  Sect.67. 

F.  N.  B- 1 B.  ^"^  ^  *  lease  far  life  be  made,  the  remainder  for  yeares,  the 

remainder  ia  fee,  an  action  doth  lie  presently  during  the  lemie 
■D  remainder,  for  the  mesne  terme  for  yeares  is  ne  impedim^it. 
But  if  a  man  make  a  lease  for  life  or  yeares,  and  after  gninteth 
the  reversion  for  yearca,  the  lessor  shall  have  noactionof  waate 
during  the  yeares,  forhehimaelfhath  granted  away  therevernon, 

t'l  4E.3.  If),     in  respect  whereof  he  is  tomaintaine  his  action.    [•]  Otherwise 
,  tit.  Wilt.  18.  it  is,  if  he  bad  made  a  lease  in  reversioD,  which  had  been  but  a 
future  interest;  for  there  an  action  of  wast  lieth  during  the 
terme,  and  so  is  the  booke  to  be  understood,  and  the  terme 
shall  be  saved  in  that  case. 
[v^Merlebridgr,       [u]  Mo  action  of  wast  lieA  against  a  gardian  in  socage,  but  an 
•^P- <7-  account  or  trespaase,  nor  against  tenant  by  statute  staple,&c. 

V,liS:    .'*«<'«i>  .s>™.        J 

Wmt.  100.      14  E.  3.  Wilt.  107.    aE.  s.Wul.  i.    tBH.6.  Wut-g-    34  U.  8.7. 
F.H.B.69-E. 

[v]  II  H.S.  [n]  If  tenant  for  life  or  yearea  or  their  asugnee  make  a  grant 

<*P-  S-  over,  and  notwithstanding  take  the  profits,  an  actiw)  of  wast  lieth 

Bootbe^cMc       againsthim,  byhim  inthereversionor  remainder  bythestatute, 

Ncta  {7). 
M  8  E.  3.  [x]  If  wast  be  done  ipanim  here  and  there  in  woods,  the  whole 

Wattiia.  woods  shall  be  recovered,  or  so  much  wherein  the  wast  t^rnm 

*^®-  is  done.     And  so  in  houses  so  many  rooms  shall  be  recovered 

4^^  39  wherein  there  is  wast  done;  but  ifwast  bedoneraammthroiuih- 

isH.  ;.  11.        out,  all  shdl  be  recovered.  Itfaathbeenesaid  thatif  thehalfbe 
'   '     '  :  whole  house  ^all  be  recovered,  because  the  whole 
nombated  of  the  hall :  but  Ifiter  authority  is  to  the 

■e  is  waste  of  a  small  value,  as  BracUm  saith,  Niti 
nodicum  tit  propter  quod  ntm  tit  inquuitio  fadenda. 
D  the  value  of  three  shillings  and  loure  pence  hath 
iged  wast,  and  many  things  together  may  make  waste 
)).  But  let  us  now  retume  to  our  author  (10.) 
MtupaG.!.    WMt.  134.    lgB.6.8.(ii) 


^UhmenasU.    Hal.  MS8. 


:.J}.  ti..9.  Thor»e'tcaUt  C.  C.  Watte  to  the  wlm 

A«  miue  \ijf  t^od.t^  lea^.  No^,  n.  1 8.  TAare  aid 
e  Noy  4.— As  Lord  Hale  makes  so  frequsotiB  tfiSe- 
may  not  be  amiss  to  apprise' the  student,  that  though 

name  of  that  very  learned  lawyer,  yet  there  is  not 
e,  that  such  a  loose  collection  of  not^  was  intended 
!.  In  an  edition  of  Noy's  Rqwrts  patet  editorem, 
rvation  upoa  them  in  tnamiscnpL  A  timpie  collection 
'  terjeatU  Size  from  Ntn/'f  laote  pmert,  and  impoied 
ris  of  that  vile  prerogative JiUott  Juw.  This  account 
raftprobably  Written  soon  after  the  nnt  publication  in 
1  terms  inexcuaahhr  gross,  conlaina  an  anecdote  not 
,  Abr.  804.  Vin.  Waste,  «.— [NotegsS-] 

MSS. 


L.  !•  C.7.  Sect.67.     Of  Tenant  for  yeares.  [54.  a.  54.  b. 

**A  terk  iofwasU"  See  in  the  Rosier  five  severall  writs  of 
wast ;  two  at  the  common  law  fiir  wast  done  by  tenant  in  dower, 
or  the  gardian ;  and  three  by  speciall  or  statute  law,  for  waste 
done  by  tenant  for  life,  for  yeares,  and  tenant  by  the  curtesie* 

L54^  "1      »3*  <<  The  writ  thattsayr  The  writs  originall  of  the  Ante  17.  a. 
1^  *  J  Raider  [2]  (as  Brackm  saith)  were  fom^d,  and  of  Po»t.  73.  b. 
counehad  their  first  authori^  by  act  of  parliament;  ^^J^'f^r^^^u 
and  therefore  without  an  act  of  parliament  they  cannot  be  altered,  ^  j^t^  ij^.  a.'   ' 
or  changed,  which  is  proved  by  the  statute  of  W<,  2.  cap*  94,  cap.  12. 
whereby  remedy  is  provided  in  many  cases.    But  heare  what  See  the  Second 
Bractcn  nafihf  Sunt  qiuedam  ■  brevia  JornuUa  in  suis  cadbuty  et  Pvtofthe 
fiuedam  de  ctinu,  qua  conciUo  totius  rtgm  iuni  approbatOj  qwe  y^^^^  , . 
modem  muUtri  nonpouuntf  absque  eorundem  contrari6  volmntaie. 
Magistraliaautemaepevarianiur  secundumvarieiatem  eaiuum,Sic, 
Ana  this  is  the  reason  that  in  this  case  of  halfe  a  yeare  the  words  ^  ^^^^»  Bnct. 
of  the  writ  shidi  be  wtdiout  change,  ^fuod  tenet  ad  ierminum  anno*  Jj  j  ^  ^^1%^  u'  f ' 
rvm,  and  Uie  pi'  must  make  a  speiciall  declaration  according  to  c.  li.  ML  5.  ' 
Ins  case,  for  otherwise  he  should  be  without  remedy.    In  this  c!  33.  Britton. 
particidar  case,  the  statute  of  Glouc.  cap.  5,  which  piveth  the  <ol.  1&1&  168. 
action  of  waste  asainst  the  lessee  for  life  or  yeares  (which  lay  not  ^1^-  ^-  ^- 
against  thon  at  the!  common  law)  speaketh  of  one  that  hoideth     £  4. 13. 
for  tearme  of  yeares  in  the  plural  number ;  and  yet  here  it  37  h.  6. 26.  b. 
appeareth  by  the  authority  of  Littleton^  that  although  it  be  a  7  H.  7.  a. 
penall  law,  whereby  treble  damages  and  the  place  wasted  shall  H  H.  8.  la. 
be  recovered,  yet  a  tenant  for  kEdfe  a  yeare  being  within  the  /p^T^'si-ud 
same  mischiefe,  shall  be  within  the  same  remedie,  Sioueh  it  be   f^^  ['  ^p,  ^^\ 
out  of  the  letter  of  the  law;  for  QiU  lueret  in  UterdyKaret  in  Vide  Marie- 
coriice^  which  is  an  excellent  example,  whereupon  in  many  like  bridge,  ca.  33. 
cases  a  man  may  settle  a  certaine  judgment.    You  may  observe  ^^  ?"^  ^^  ^^ 
in  the  said  ancient  authors,  what  remedie  was  given  for  wast  at  ^'^^*^"'^^' 
the  common  law,  and  against  whom,  and  what  was  adjudged 
waste,  destruction,  and  exile. 

In  many  cases  a  tenant  for  life  or  yeares  may  fell  down  timber 
to  make  reparations,  albeit  he  be  not  compellable  thereunto,  and 
shall  not  be  punished  for  the  same  in  any  action  of  waste.  As  [a]  [a]  1 3  H.  8. 1 . 
if  a  house  be  ruinousat  the  time  of  the  lease  made,  if  the  lessee  0  >  J^'^*  ^7* 
suffer  the  house  to  fall  down  he  is  not  punishable,  for  he  is  not  p '  i^^' 
bound  by  law  to  repair  liie  house  in  that  case.     And  yet  if  he  p^'t:  56.  b. 
cut  down  timber  upon  the  ground  so  letten,  and  repaire  it,  he  300.  b. 
may  well  justifie  it ;  and  tne  reason  is,  for  that  toe  law  doth 
favour  the  supportation  or  maintenance  of  houses  of  habitadon 
for  mankind.     And  therefore  if  two  or  more  joyntenants  or 
tenants  in  common  be  of  a  house  of  habitation,  and  the  one  will 
not  repaire  the  house,  the  other  shall  have  by  the  law  a  writ  of 
de  reparatione  Jadenddy  and  the  writ  saith,  W  nLstentationem  F.N.B.fo.137. 
ejusaem  dom&s  teneaniur.^    $0  it  is  if  the  lessor  by  his  covenant   14  Vin.  331. 
undertaketh  to  repaire  the  houses,  yet  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing  upon  the  ground  repair 
it,  though  he  be  not  compellable  thereunto  (1).    In  the  same 
manner,  if  a  man  make  a  lease  of  a  house  and  land  without  im- 
peachment of  waste  for  the  house,  yet  may  the  lessee  with  the 
timber  upon  the  ground  repaire  the  house,  mough  he  may  utteily 

waste 


(1)  But  if  lessee  covenants  to  repair  and  doth  not  repair,  toaste  mil  not  lie. 
39  E.  3.  43.    31  H.  6.  6.    Di^.  198.    Hal.  MSS.— [Note  359.] 


54. b.]         Of  Tenant  for  yeares.      L.  1.  C.7.  Sect.  67. 

waste  it  if  he  will ;  and  so  in  many  other  cases.    A  man  hath 
land  in  which  there  is  a  mine  of  coales,  or  of  the  like,  and  maketh 

S6]  a  lease  of  the  land  (without  mentioning  any  mines)'  for  life  or 


(Hob.  394) 

l*Ji7E.3.7. 
9  H.  6.  66. 
19  H.  6.  i8. 

9  E.  4.35- 
13  £.  4.  8. 


[c]  5  Co.  IS. 
Saiuler'f 
(l  Co.  46.) 


or  yeares,  the  lessee  for  sudi  mines  as  were  open  at  the  time  of 

the  lease  made,  may  digge  and  take  the  profits  thereof,  [c]  But 

he  cannot  digge  for  any  new  mine,  that  was  not  open  at  the  time 

F^nTk  rig.  C.  ^^  ^®  lease  made,  for  that  should  be  adjudged  waste.    And  if 

there  be  open  mines,  and  the  owner  make  a  lease  of  the  land,  with 
the  mines  therein,  this  s^all  extend  to  the  open  mines  onely,  and 
not  to  any  hidden  mine  (a) :  but  if  there  be  no  open  mine,  and 
the  lease  is  made  of  the  land  together  with  all  mines  therein, 
there  the  lessee  may  digge  for  mines,  and  emoy  the  benefit 
thereof,  otherwise  those  words  should  be  void.  I  have  beeai  the 
more  spacious  concerning  this  learning  of  waste,  for  that  it  is 
most  necessary  to  be  knowne  of  all  men  (3). 

Now  hath  Lktkton  spoken  of  an  estate  for  life,  and  an  estate 
for  yeares  in'  severall  persons.  Now  let  us  see  how  they  stand 
wnm  and  Miite/  in  one  person. 

If  a  man  letteth  lands  to  another  for  life,  the  remainder  to  him 
for  3 1  yeares,  he  hath  both  estates  in  him  so  distmctly,  as  he  may 
grant  away  either  of  them ;  for  a  greater  estate  may  uphold  a 
lesser,  but  not  ^  ctmverso ;  and  therefore  if  a  man  make  a  lease 
to  one  for  21  yeares,  the  remainder  to  him  for  terme  of  his  life, 
the  lease  for  yeares  is  drowned. 

[d]  If  a  man  make  a  lease  for  life  to  one,  the  remainder  to  his 
executors  for  a  1  yeares,  the  terme  for  yeares  shall  vest  in  him  (4); 
for  even  as  ancestor  and  heire  are  correlatvoa  as  to  inheritance ; 
(as  if  an  estate  for  life  be  made  to  A.  the  remainder  to  B.  in 
taile,  the  remainder  to  the  ri^ht  heires  of  A.  the  fee  vesteth  in 
A*  as  it  had  been  limited  tohunand  his  heires);  even  so  are  the 
testators  and  the  executors  correlatha  as  to  any  chattell.  And 
therefore  if  a  lease  for  life  be  made  to  the  testator,  the  re- 
mainder to  his  executors  for  jeares,  the  chattel  shall  vest  in  the 
lessee  himselfe,  as  weU  as  if  it  had  been  limited  to  him  and  his 
executors. 


CoTcnant,  aj>. 

OoTenant,  34. 

33  £.3- 

Quid  juris  cl.  5. 

17  E.  3.  39. 
46  £.3.  31. 

40  £•  3*  5* 
1 1  H.  4.  34. 

I4£lis. 

I^er,  309. 

M.  40&41 


EliE.  in  Com. 

Banc.  Rot.  331 5,  in  tresp.  inter  Sparke  &  Sparke.    Hill.  43  Elis.    Sir  John  SaTage's  caM 

in  Curi^  Wardomm.   (3  Ro.  Abr.  47. 418.   Mo.  100. 339.666.   3  Leon.  6.   Ydr.  85.) 


(a)  See  ante  53.  b.  and  n«  1,  there. 

(3)  See  further  as  to  wute  in  the  several  Abridgments,  title  Woite^  and 
Fulb.  part  3.  Paral.  Dial.  5.fol.  49.  b.     2  Lev.  185.    Ante  53.  b. 

(4)  50  Au.  1 .  And  per  curiam  tn  Spartes's  case  adjudged^  that  it  shaU  go  t6 
the  administrator.  Vide  tamen  M.  44, 45  £liz.  Moore's  Reports^  n.gWj  contra. 
Vid.  4  &  5  P.  and  M.    BendjU  n.  1 1 5.    Gravcnor^s  case.    Hal.  MSS 
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Chap.  8.       Of  Tefliant  at  Will.       Sect 63. 


7*£  Nil  NT  at  will  is,  where  lands  or  tenements  are  let  by  one  man  to 
.  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by  force 
of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee  is  called 
tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for  -the  lessor 
may  put  him  out  at  what  time  it  pleaseth  him.  Yet  if  the  lessee  soweth 
the  land,  and  the  lessor,  after  it  is  sowne  and  before  the  come  is  ripe,  put 
him  him  out,  yet  the  lessee  shall  have  the  come,  and  shall  have  free  entry 
egrtsse  and  regresse  to  cut  and  carrie  away  the  come,  because  lie  knew  not^ 
at  what  time  the  lessor  would  enter  upon  Mm.  Otherwise  it  is  if  tenant 
for  y eaves,  which  knoweth  the  end  of  his  terme,  doth  sow  the  tand,  and 
his  terme  endeth  before  the  com  is  ripe.  In  this  case  the  lessor,  or  he  in 
the  reversion  shall  nave  the  come,  because  the  lessee  knew  the  certainty  of 
his  terme  and  when  it  would  end» 

**  n^EN  ANT  at  mU  is,  vohere  lands  or  tenements  are  let  by  one  Fleu,Ub.8- 

man  to  another,  to  have  and  to  hold  to  him  at  the  will  qf  the  ^P*  ^6* 
lessor.  See.**    (i)  It  is  regalarly  trae,  that  every  leaie  at  will  must  (i  Ro.  Abr. 
in  law  be  at  the  will  of  both  parties,  and  therefore  when  the  lease  ^58.) 
is  made,  to  have  and  to  hold  at  the  will  of  the  lessor,  the  law  ^^  !j'  ^'  ^'^ 
implyetli  it  to  be  at  the  will  of  the  lessee  also ;  for  it  cannot  be  g  c  ^  1 .  b! 
onely  at  the  will  of  the  lessor,  but  it  must  be  at  the  will  of  the  10  £.  4.  18.  b. 
lessee  also.    And  so  it  is  when  the  lease  is  made  to  have  and  to  21  H.  7. 38. 
hold  at  the  will  of  the  lessee,  this  must  be  also  at  the  will  of  the  '3  H.  8. 16. 
lessor ;  and  so  are  all  the  bookes  that  Beemeprimd  facie  to  differ,  rA      •  *^  ^4* 
cleerly  reconciled  (3). 

^*  Because  he  hath  no  certain  nor  sure  estate,  Sfc!*  Alia  possesiio  .  Fl«t»,  lib.  3. 
estpracaria,  et  alia  pro  prece  concessd,  ut  si  quis  sine  scripto  con*  ^?'  ii»- 

cesserit 


'  (1)  21H.  6.  37.  Leasefor  years  with  proviso  that  lessor  may  enter  at  his  Ufitt 
is  a  lease  at  wUL  Per.  Past.— ^31  H.  6.  37.  A,  grants  to  B.  that  he  nuty  sow 
A*s  land,  which  is  done  aecordin^y ;  yet  A.  shauhave  the  emblements,  because 
B.  hath  not  an  interest.  Per.  Past.  Hal.  MSB.— See  ace.  as  to  the  former 
case,  14  U.  8. 13,  and  by  Yelverton,  justice,  in  Litt  Rep.  335,  and  Hetl.  138.— 
[Note  360.] 

(3)  49  H.  6. 1 8.    3o  E.  4.  9.    Hal.  MSS. 

(d)  See  further  as  to  the  manner  in  which  an  estate  at  will  may  be  created 
bv  act ^  the  parties,  or  arise  by  act  of  /aw,  Vin.  Abr.  Estate,  S.  b.  and  T.  b. 
Com.  Dig.  Estates,  H.  1. 3.  In  3  Burr,  pajge  1609,  it  is  said,  that  in  the 
country  teases  at  will  in  the  strict  legal  notion  being  found  extremely  incon- 
venient, exist  only  notionM/.  But  t£s  obsenration  I  presume  means,  not  that 
estates  at  will  maynot  arise  now  as  well  as  formerly,  but  only  that  it  is  no 
longer  usual  to  create  such  estates  by  express  words,  and  tmtt^the  judges 
incune  strongly  against  inlying  them,  oee  3  Blackst.  Comment.  147''*~ 
[Note  361.1 
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cesserit  alictd  hahitatianem  vel  usumfrudum  in  r€  tud  ienenda 
ad  voluntatem  wam,  hac  quidem  possessio  pracaria  est  et  nuda^ 
io  qubd  tempestM  et  iniempestive  pro  vohintate  domini  potertt 
revocari. 

(5  Co.  85-  ^  **  YHif  the  lessee  stnoeth  the  land,  and  the  lessor  after  it  is 

r  ^*  w^'^        sawney  Sfc*'    (4)  The  reason  of  this  is,  for  that  the  estate  of  the 
1  eIip  N  P  384  *®**^  '*  UDcertaine,  and  therefore  lest  the  ground  (5)  should  be 
34  cSit.  9  Vin:'  unmanuredy  wfiich  should  be  hurtfliU  to  the  common- 
379.  pi.  77-1       wealth,  he  ts^  AaR  reape  the  crop  vhich  he  towed  in  r55."1 

peace,  albeit  tlie  lessor  doth  deteimine  his  nil  before  [_  b.  J 
It  be  ripe.  Andsoit  isifheset  rootes,orsoirheoipe 
18  £.4. 18.  or  flax,  or  any  other  annual  profit,  if  (1)  after  the  same  be 
(Cm.Cha.  515.)  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  jet  he 
Temps  £.1.  or  his  executors  shall  have  that  yeare's  crop.  But  if  he  plant 
B.  «5.  10 Ass.  young  fruit  trees,  or  yong  oaks,  ashes,  elineB,  &c.  or  sow  the 
to  ]&  3.  «a  ground  with  acornes.  Sec.  there  the  lessor  may  pot  him  out  hot- 
46  £.  3.  t.  withstanding,  because  they  will  yeeld  no  present  atmuall  profit. 

7  H.  4. 17.  And  this  is  not  only  proper  to  a  lessee  at*will,  that  when  the 
7  Ass.  19.  lessor  determines  his  will  that  the  lessee  shall  hare  the  come 

Ok^V^  »«>wne,  Ac.  but  to  every  particular  tenant  that  hath  an  estate 
OH^t  sT'  incertaine,  fbr  that  is  the  reason  which  Littleton  expresseth  in 
Hob.  i3«.  these  words  ( because  he  hath  no  certame  nor  sure  estateX"^)*  And 

(  Co.  85.  therefore  if  tenant  for  life  soweth  the  ground,  and  dieth,  his 

I  Ro.  Abr.797*)  executors  shall  have  the  come,  for  that  his  estate  was  uncertaine» 
and  determined  by  the  act  of  God  (3).  And  the  same  law  is  of  the 

lessee 


(4)  9  -S-  3«  «4*  «  according  to  Littleton's  diversity^  and  so  is  the  i  1  H.  4. 90. 
Bui  lessee  at  mil  in  such  case  of  entry  of  the  lessor  before  sawing  shall  not  have 
the  Msts  of  ploughing  and  manuring.  Hal.  MSS.— See  S.  C.  ace.  ito  Bro.  Abr. 
Emblements,  pi.  7,  and  Tenant  by  Copie,  pi.  3.— [Note  36a.] 

(5)  But  if  lessor  covenants  that  lesseefor  years  shallhave  the  emblements  ^ich 
are  growing  at  the  end  of  the  term,  there  the  property  of  the  com  is  well  trans- 

f erred  to  the  lessee,  though  it  be  not  severed  during  the  term.     Hob.  case  175. 
Grantham  and  Hawl^.    Hal.  MSS.— See  Hob.  1 3H.— [Note  363.] 

(»)  If  lessee /or  life  of  a  hop^ound  dies  in  August  before  severance  of  the 
Mps,  the  executor  shall  have  tliem,  though  growing  on  ancient  roots.  Admdged 
M.  13  Car.  B.  R.  Crook,  n.  13.  Latham  and  Atwood.  Hal.  MSS— See  Cro. 
Cha.  515— [Note  364.] 

(a)  A.  seised  in  fee  sows  the  land,  and  devises  to  B.for  life,  remainder  to  C. 
tnfee,  and  diet  befi)re  severance.  Ruled,  1.  The  executor  of  A.  shell  not  have  the 
emiernents.  ^•J/B.  dies  before  severance,  his  executor  skaU  not  have  them,  but 
t^yslMll  go  to  hm  in  remainder.  But,  z,ifthe  devise  had  been  only  to  B.  and 
a.  had  iked,  there  ike  executor  rfB.  should  have  had  the  com,  though  B.  did  not 
sow.  M.  no  Jac.  C.  B.  «.  22.  Spencer's  case.  Winch.  51.  M.  5  Jac  C.  B. 
Sketeand  AmoU.  Vid.  Hob.  1 32.  Hal.  MSS— Sec  ace.  as  to  the  first  point, 
Cro.  Eliz.  61 .  Yet  it  seems  agreed,  that  executors  shaU  have  the  com  growrog 
8»  against  an  Aeir.  See  Hob.  132.  3Salk.  160.  1  Ventr.  187.  3itk.i6, 
t^  opimon  of  Saund.  ch.  j,  in  LiU.  Pract.  R^.  tit  EmUements,  Btiilite  year- 
^ks  cited  in  Com.  Dig.  Biens,  G.  2.  It  is  not  easy  to  account  for  this  dis- 
uttction,  iHuch  gives  com  growing  to  the  tkvisee,  but  denies  it  to  the  *«•>; 
^?  nS^r   L  **®"  ««»mpted.    See  Gflb.  Law  of  Evid.  250.— [Note  365-! 

W  fVkMer^ecutor  qf  tenant  in  dower  thall  pav  rent  an  the  statute  of 
Merton,  vid.  Ketlw.  1 25.    Hd.  MSS.  -.  Tliis  aimotaUon  by  lord  Hale  requms 
expiaoatKMar.    By  the  statute  of  Merton,  20  H.  3.  c.  2,  the  widow  may  devise 
we  com  on  the  land  she  holds  in  dower,  which,  as  some  o£  our  rtost  ancient 

.    writers 
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lessee  for  yeares  of  tenant  for  life  (4).    So  if  a  man  be  seised  of 
land  in  the  right  of  his  wife,  and  soweth  the  ground,  and  he 
dieth,  his  executors  shall  have  the  come,  and  if  his  wife  die 
before  him  ho  shall  have  the  come  (5).  But  if  husband  and  wife 
be  lointenants  of  the  land,  and  the  husband  soweth  the  ground, 
and  the  land  surviveth  to  the  wife,  it  is  ^d,  [a]  that  she  shall  pi]  8  A<:8. 21. 
have  the  corne  (7).   If  tenant  pur  terme  d^atUer  tie  soweth  tlie  8  E.  3.  54. 
ground,  and  cesty  que  vie  dieth,  the  lessee  shall  have  the  corne.  ^y^'»  3 16.  (6) 
If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter  and  dietli,  (^''^*  ^^"'  ^^^'^ 
his  wife  being  ensdnt  with  a  son,  the  daughter  soweth  the  ground, 
the  Sonne  is  borne,  yet  the  daughter  shall  [5]  have  the  corne,  £^]  i$h.  Q.  6. 
because  her  estate  was  lawful,  and  defeated  by  the  act  of  God, 
and  it  is^ood  for  the  commonwealth  that  the  ground  be  sowne  (8). 
[c]  But  if  the  lessee  at  will  sow  the  ground  with  corne,  &c.  and  [0]  5  Co.  1 16. 
aflier  he  himself  determine  his  will  and  refuseth  to  occupy  the  Oland'scase. 
ground,  in  that  case  the  lessor  shall  have  the  come,  because  he  /^  ro.  Abr. 
loseth  bis  rent.     And  if  a  woman  that  holdeth  land  durante  726.) 

viduitatc 


writers  have  thought,  she  could  not  do  before;  but  the  statute  saves  customs 
and  services  due  in  respect  of  the  land  which  the  widow  held  in  dower.  Now 
in  tlie  case  of  Keilwav  it  is  asserted,  that  under  this  statute  the  wife's  executors 
may  retain  the  land  till  they  can  reasonably  carry  the  com  out  of  the  land ;  and 
this  I  apprehend  gave  occasion  to  the  query,  wtiether  the  executors  shall  not 
pay  rent.    See  2  Inst.  80, 81. — [Note  366. J 

(4)  See  Gouldsb.  144. 

(5)  BtU  it  is  saidy  f hat  if  the  land  was  soum  before  the  marriage j  the  wife  shall 
have  the  cam.    1  Ro.  Abr.  727.  pi.  17. — [Note  367.] 

(6)  7  Ass.  13.    10  Ass,  6.    7  E.  3. 57.    Hal.  MSS. 

(7)  In  Skele  and  Amoldy  M.  5  Jac.  C.  B.  n.  5.  D.  D.  the  court  toas  divided  on 
the  pointy  whether  the  wife  should  have  the  emblements ;  but  it  xvas  adjudged  tfiat 
she  should  not.  BtU  in  P.  26  £1.  C.  B.  n.  4.  £.  E.  in  Brewster*s  case  it  was 
adjudged  that  the  wife  shall  have  them.    Hal.  MSS.— See  Skele  and  Arnold  in 

I  Ko.  Abr.  727,  pi.  16.  Nov,  149,  and  Dy.  316.  a.  in  marg.  and  further  on  the 
subject  in  the  books  cited  Yin.  Abr.  EmMements,  pi.  16,  and  Com.  Dig.  BienSf 
G.  2.— [Note  368.] 

(8)  See  ante  1 1.  b.  and  n.  4,  there,  in  respect  to  intermediate  profits,  where 
an  estate  vested  is  devested  by  the  birth  of  a  posthumous  child.  To  the 
observation  in  that  note  it  may  be  useful  to  add,  that  there  is  an  important  dis- 
tinction as  to  mesne  profits  between  real  estate  and  t>ersona]ty.  The  law  will 
not  permit  the  freehold  of  land,  except  in  certain  special  cases,  to  be  in 
abeyance ;  and  therefore  where  an  estate  is  to  arise  on  a  contingency,  the  frec- 
hola  must  vest  in  some  person  in  the  mean  time^  either  in  the  heir  or  some 
other  person  who  takes  subject  to  the  contingency ;  and  tliat  person,  whoever 
he  is,  has  the  right  to  the  mesne  profits  for  his  own  benefit,  unless  tliey  are 
otherwise  disposed  of  by  express  provision  of  the  parties,  as  in  tlie  case  of 
trustees  to  preserve  contingent  remainders,  who  are  generally  directed  how  to 
applv  the  profits  they  receive,  or  by  act  of  parliament,  as  by  the  10  and 

II  W.  3.  c.  16,  which  preserves  contingent  remainders  for  posthumous  chil- 
dren, where  there  are  no  trustees  for  that  purpose,  and  gives  Such  children  the 
estate  in  the  same  manner  as  if  they  were  bom  m  the  life-time  of  the  father,  and 
is  therefore  construed  to  carry  the  profits  from  the  father's  death.  But  the 
case  of  personal^  is  different,  for  tlie  right  to  tliat  may  be  in  suspense  and 
contingency,  and  generally  during  the  time  it  continues  so  the  profits  accu- 
mulate till  the  vestmg  of  tne  capital  happens,  and  then  are  added  to  that  and 
belong  to  the  same  person.  See  3  P.  Wms.  305.  2  Atk.  473,  and  Fearne  on 
Contmg.  Rem.  2d  ea.  173.— [Note  369.] 

Q2 


I 


55*  b.] 


Of  Tenant  at  Will.        L.  1.  C.8.  Sect.68. 


[d]  Olaiid'a  riduitate  sud  soweth  the  ground  and  taketh  husband  [d],  the 
case,  ubl  supra,    jessor  shall  have  the  embleanients,  because  that  the  determina- 

I  '/<io^*ii  b  )     *^^"  ^  ^^^  ^^'^^  estate  grew  by  her  owne  act.    But  where  the 

estate  of  the  lessee  being  incertaine  is  defeasible  by  a  right 

paramount,  or  if  the  lease  determine  by  the  act  of  the  lessee,  as 

W  S8  E.  3.         by  forfeiture,  condition,  &c.  [e]  there  he  that  hath  the  right 

Tresp.^.  954.      paramount,  or  that  entreth  for  any  forfeiture,  &c.  shall  have  the 

ubi  supra.  ^'  ^^  *  disseisor  sow  the  ground  and  sever  the  come,  and  the 

[/]  «7  H.  6. 1.  disseissee  re-enter,  [y*]  he  shall  have  the  come,  because  he 

37  H.  6. 6.  entreth.  by  a  former  title,  and  severance  or  remooving  of  the 

'  ^  F  ^  6^  corne  altereth  not  the  case,  for  the  regresse  is  a  recontinuation  of 

ifi  E^  A,  31.  ^^^  freehold  in  him  in  judgment  of  law  from  the  beginning  (i  i> 

Q  H.  7.  t .  [g]  If  tenant  by  statute  merchant  9oweth  the  ground,  and  then 

5  H.  7. 17.  a  sudden  and  casuall  profit  falleth  by  which  he  is  satisfied,  he 

15  H.  7. 35.  ghaii  have  the  embleaments  (12). 

loH.  4. 1. 

u8  H.  8.  32.  Dyer,    [g]  44  E.  3. 15.    FIcta,  lib.  3,  cap.  15. 

Taj  35  H.  6.  34.  <*  The  lessor  mayptU  him  out**  There  is  an  expresse  ouster^ 
ai  H.  6. 9.  and  implied  ouster;  an  expresse,  as  when  the  lessor  commeth 

91  E^  \  "P^"^  ^^  ^^"^  '  ^^^  expressly  forewameth  the  lessee  to  occupy 

PI.  G6m.  MTson  ^^  ground  no  longer ;  an  implyed,  as  if  the  lessor  without  the 
deHoayUMd^i  consent  of  the  lessee  enter  into  the  land,  and  cut  downe  a  tree, 
case.  this  is  a  determination  of  the  will,  for  that  it  should  otlier- 

wise  be  a  wrong  in  him,  unlesae  the  trees  were  excepted,  and 
then  it  is  no  determination  of  the  will,  for  then  the  act  is  lawful! 
(iRo.Abr.86o.}  albeit  the  will  dotli  continue.  If  a  man  leaseth  a  mannor  at  will 
ar'  V^'  ^'       ^hereunto  a  common  is  appendant,  if  the  lessor  put  in  his  beasts 
A  Co  Qo  )  ^^  ^'^  ^^  common,  tliis  is  a  determination  of  the  will  (13)-  Hie 

14  £.  4/6.  lessor  may  by  actual!  entry  into  the  ground  determine  his  will 

8  £.  4. 1 1,  &c.     in  the  absence  of  the  lessee  (14),  but  by  words  spoken  from  the 

ground 

(ic)  Vid.  20  E.  3.  Trespass f  1^4,    46  Ass.  2.    Hal.  MSS. 

(1 1)  According  to  some  of  the  antient  authorities,  the  disseisor  shall  have 
the  emblements,  if  the  disseisee's  entry  is  after  severance.  See  many  books 
cited  on  this  subject  in  Vin.  Abr.  Emblements^  54.  The  more  modem  cases 
are  with  lord  Coke.  See  Dy.  31.  b.  Dal.  30.  Mo.  24,  and  11  Co.  51.  b. — 
l2  Dan.  766.  pi.  26.]— [Note  370.] 

(12)  See  further  on  diis  subject  infra,  and  also  Perk.  sect.  51 2  to  524.  Vin. 
Abr.  EnAlements  per  tot.  and  Executor^  U.  Com.  Dig.  Biens^  B.  C.  and  G.  New 
Abr.  Executors  and  Administratorsy  H.  3,  and  Giib.  Law  of  Evid.  242,  to  252. 

(13)  Vid.  11  //.  6.  28,  bu  Cottes.  lessor* s  granting  a  rent  charge  doth  not 
determine  his  will,  nor  are  the  lessee's  cattle  distrainable.  Whether  the  voiU  be 
determined^  if  lessor  or  lessee  be  outlawed^  seeg  H.  6.  20.  5  Rep.  116.  Hal.  MSS. 
— Ilolle  makes  a  qtuere^  on  the  case  of  the  rent  charge.  The  doubt  seems 
reasonable,  for  the  lease  at  will  and  the  rent  charge  clash  with  each  other.  If 
the  grantee  has  the  remedy  by  distress,  that  makes  the  tenant's  chattels  liable 
to  seizure  for  money  not  due  by  his  contract.  On  the  other  hand,  if  the 
grantee  of  the  rent  charge  cannot  dibtrain,  he  is  left  without  that  remedy, 
which  by  the  grant  is  expressly  given  to  him.  See  1  Ro.  Abr.  860.  As  to 
the  case  of  outlawry,  feee  Vin.  Abr.  Estate^  Z.  b.  pi.  1.  In  2  Ventr.  248,  one  of 
the  books  cited,  lord  Hale  says,  that  outlawry  is  not  a  determination  till 
seizure. — [Note  371.] 

(14)  Nota,  if  lessee  at  toill  is  ousted  by  a  stranger  ^  he  may  re-enter  andean^ 
tinue  tenant  at  toill  i  but  if  he  accepts  of  a  new  lease  from  a  stranger  after  such 
ouster y  it,  has  been  holden^  that  his  re-entry  will  not  reted  the  estate  in  the 
antient  lessor.    Hal.  MSS.— See  Vin.  Abr.  Estatej  A.  c.---[Note  372.] 
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ground  the  will  is  not  determined  untill  the  leasee  hath  notice(i5). 
No  more  than  the  discharse  ofa  factor,  attomeyi  or  such  like  in 
their  absence  is  sufficient  m  law  untill  they  have  notice  thereof. 

[a]  If  a  woman  make  a  lease  at  will  reservins  a  rent,  and  she  M  5  Co.  lo. 
laketh  husband,  this  is  no  eountennand  of  the  lease  at  will,  but  ^^"^{^  ''*^' 
the  husband  and  wife  shall  have  an  action  of  debt  for  the  rent ;  jy^^r,  969.  b, 
and  so  it  is  if  a  lease  be  made  to  a  woman  at  will  reserving  a 
rent,  and  the  lessee  taketh  husband,  this  is  no  countermand  of 
the  lease,  but  the  lessor  may  have  an  action  of  debt  or  distreine 
them  for  the  rent.    So  if  the  husband  and  wife  make  a  lease  at 
will  of  the  wife's  land  reserving  a  rent  and  the  husband  die,  yet 
the  lease  continueth.    In  like  manner  if  a  lease  be  made  by  two 
to  two  others  at  will,  and  the  one  of  the  lessors  or  of  the  lessees 
die,  the  lease  at  will  is  not  determined  in  neither  of  those  cases  ; 
which  are  necessary  points  to  be  knowne  (16). 

**  After  U  is  sowne  and  before  the  come  is  ripe.**  Then  put 
the  case  that  the  come  is  npe  and  ready  to  cut  downe,  and  the 
lessor,  before  the  lessee  reapeth  it,  enter  and  put  out  tlie  lessee, 
whether  shall  the  lessee  have  die  come  ?     And  it  is  without  all 

C  question  that  the  lessee  shall  have  it,  for  by  the  same 

56.  I  reason  that  he  shall  have  it  when  he  is  put  out  before 
^  J  t:^  it  be  ripe,  he  shall  have  it  when  he  is  put  out  when 
it  is  ripe.    Et  ubi  eadem  est  ratioy  ibi  idem  jus* 

.^^ And  shall  have  Jree  entrj^^  egresse  and  regresse"    [b]  For  [6]TeinpsE.i. 
when  the  law  doth  give  any' thing  to  one,  it  givetli  impliedly  tit- C^rani.  4. 
whatsoever  is  necessary  for  the  taking  and  enjoying  of  the  same :  ^  £  ^'xre,p  13 
Qua7ido  lex aliqtud aUcui  ooncedit^ cancedere  videtur  et  id^sine  quo  ^|  h,*^.  i^'b. 
res  ipsa  esse  non  potest  (1) :  and  Uie  law  in  this  case  drivcth  him  8  H.  6.  18.  b. 
not  te  an  action  for  the  come,  but  giveth  him  a  speedy  remedy  to  a  R.  s. 
enter  into  the  land,  and  to  take  and  carry  it  away,  and  comnelleth  Barre,  937. 
not  him  to  take  it  at  one  time,  or  to  carrv  it  before  it  be  ready  to  be  ^^  ^'  g  \q  j, 
carried;  and  therefore  the  law  giveth  all  that  which  is  convenient,  (iiCu.59.) 
viz.  free  entry,  ^resse  and  regresse  as  much  as  is  necessary. 

If  the  lessee  be  disturbed  of  this  way  which  the  law  doth  give 
unto  him,  he  shall  have  his  action  upon  his  case,  and  recover 

his 


(15)  So  if  lessee  says^  that  he  toill  not  hold  any  longer^  it  is  not  a  determination 
of  the  imUy  unless  he  vaaoes  the  possesion,  so  if.  7.  KeUw,  65.  Hal.  MSS. 
—[Note  373.] 

OQ  If  there  is  tenant  at  will  rendering  rent  at  MichaelmaSf  and  lessor  deter* 
mines  the  will  before  MichaebnaSt  he  dim  not  hare  any  rent.  But  it  has  been 
holden,  that  if  lessee  at  any  day  before  the  rent'^y  determines  his  willfyet  lessor 
shall  have  the  rent  incurring  the  next  day  after  such  determination  qfthe  will. 
Per  Fenner  and  WiUiams ;  Yelverton  contra  M.  3  Jac.  Carpenter  and  ColUuSy 
Ydv.  73.  90  if.  7.  KeUw..6Sf  is  accord,  if  lessor  doth  not  enter  beforv  the 
rent-day.  HaL  MSS. — See  All.  4,  in  which  book  there  is  an  opmion  by  Kolle 
conformable  to  that  of  Fenner  and  Williams.  Also  in  1  Sid.  339,  it  is  said  to 
have  been  M^reed  by  the  court,  that  if  land  be  leased  at  will,  and  the  rent  is 
reserved  luuf-vearlv  or  quarterlv»  the  lessee  cannot  determine  his  will  two  or 
three  days  beiore  the  rent  day,  because  that  would  be  a  fraudulent  determina- 
tion. See  1  T.  R.  159,  as  to  the  proper  time  for  notice  to  quit  on  a  lease  from 
year  to  year. — [See  also  4  Taunton,  128.I — [Note  374.] 

(1)  See  further  on  this  maxim  Finch.  Disc,  on  Law,  63,  and  Finch.  Dcbcript. 
ofLaw,  16.  b. 


56.  a.] 


^(ryCo.  100. 

204.  b. 
^  1  Ro.  Abr.  88. 
^Cro.  Jam.  446. 

491.  ^F.N.  B. 

176.  B. 
^Cro.  Jam.  158.) 
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his  damages ;  and  this  action  Ab  Um  dotii  me  unto  hiioiy  t&r 
wheosoever  the  law  giveth  any  thing,  it  gi^eu  also  a  remedy  lor 
the  same.  But  here  is  to  be  observed  a  diversity  betweene  m 
private  way,  whereof  LtW/^on  here  speaketh,  and  a  common  way. 
For  if  the  way  be  a  common  way,  if  any  man  be  dlstuibed  to  goe 
that  way,  or  if  a  ditch  be  made  ovcnrthwart  the  way  so  as  he 
cannot  goe,  yet  shal  he  not  have  an  action  upon  his  case;  and 
this  the  law  provided  for  avoiding  of  multiplicity  of  suites, 
for  if  any  one  man  might  have  an  action,  all  men  might  have  the 
like.  But  the  law  for  this  common  nusance  hath  provided  an 
apt  remedy,  and  Uiat  is  by  presentment  in  the  leeteor  inthe  tome, 
unlesse  any  man  hath  a  particular  damage:  as  if  he  and  his  hone 
fall  into  the  ditch,  whereby  he  received  hurt  and  losse,  there  for 
this  special  damage,  which  is  not  common  to  others»  he  shall 
have  an  action  upon  his  case  (fl);  and  all  this  [c]  was  resolved  b/ 
the  court  in  the  kind's  bench.  And  in  that  case  it  was  said,  that 
it  had  beene  adjudged  in  that  court  betweene  Westhury  and 
Powell,  that  where  the  inhabitants  of  Southwirke  had  by  custome 
a  watering  place  for  their  cattell  which  was  stO[^ped  up  by  P&neiy 
that  in  that  case  any  inhabitant  of  Soutknarke  might  have  an 
action ;  for  otherwise  they  should  be  without  remedy,  because 
such  a  nusans  is  not  presentable  in  the  leete  or  tome.  Note  the 
diversity. 

There  be  three  kinde  of  waves,  whereof  you  shall  [d]  reade  in 
our  ancient  bookes.  First,  a  root  way,  which  is  called  tter,  quod 
est  jus  eundi  vdanibulandi  hominis ;  and  this  was  the  first  ^ay. 

rhe  second  is  a  foot  way  and  horse  way,  which  is  called  actus 
ah  agendo ;  and  this  vulgarly  is  called  packe  and  prhne  nwy,  be- 
cause it  is  both  a  foot  way,  which  was  tne  first  or  prime  tw^,  and 
a  packe  or  drift  way  also. 

The  third  is  via  or  adihtSf  which  contains  the  other  two^  and 
also  a  cart  way,  &c.  for  this  is  Jus  eundij  vehendi^  et  vehieubim  et 
jumentum  ducencU  .*  and  this  is  twofold,  viz.  regia  via,  the  king's 
highway  for  all  men,  ei  communis  strata^  belonging  to  a  city  or 
towne,  or  betweene  neighbours  and  neighbours.  This  is  ctuled 
In  our  bookes  chimin^  being  a  French  word  for  a  way,  whereof 
commeth  chsminagCf  Mmsnagium^  or  chimmagiumfWhiiik  signifieth 
a  toll  due  by  custome  for  having  a  way  through  a  forest ;  and  in 
ancient  records  it  is  some  time  also  called  pedagium  (3). 

If  the  lessee  at  will  by  good  husbandry  and  mdustiy,  either 
by  overflowing  or  trenching,  or  compassing  of  the  meadowes,  or 
digging  up  of  bushes  or  such  like,  make  the  grasse  to  grow  in 
more  abundance,  yet  if  the  lessor  put  him  out,  the  lessee  shall 
not  have  the  grasse,  because  that  the  grasse  is  the  naturall  profit 
of  the  earth.  And  the  same  law  is  if  he  doth  sow  hay-seed,  and 
thereby  encreaseth  the  grasse. 

(F.  NT  B.  149.        <<  Othervoiseit  is  if  tenant  for  yeares^  Mohich  knovoeth  the  end  of 

Ante  311.  a.  f^i^  termcy  8fc!*    Well  said  tiHleton  (which  knoweth  the  end  of 

™''- ?'*  **  ^'s  terme)  that  is,  where  the  end  of  the  terme  is  certainc ;  but 
^*  "-^  where 


[c]  37  H.  3.  07. 

a  E.  4-  9. 
i5  £.  4.  3. 

'I'r.  41  Elis. 
betweene 
Fiiiicux  and 
Hovendcn. 
Vid.  5  Co.  7Q. 
WiJliams*s  case. 


[d]  Fleta,  lib.  4. 
cap.  97. 
Bracton,  lib.  4. 
fol.333. 
(1  Ro.Abr. 
300.) 


32  E.  3. 
Barrc,  261 . 
27  E.  3.  78. 
6  E.  3.  43. 

Carta  de 
forest a, 
cap.  14. 


(9)  On  special  damage  action  on  the  case  lies  for  not  repairing  as  wdl  asjor 
a  nuisance  in  the  highway.  P.  1657.  C.  B.  Adjudged  18  J5. 4.  Hal.  MS&— ^ 
[Note  375.] 

(3)  See  further  as  to  ways  tit.  Chimin^  in  Com.  Dig.  and  Vin.  Abr.  and  titl 
Higfuoay,  in  New  Abr.  and  Burn's  Just. 
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where  the  lease  for  yeares  depends  upon  an  incertainty,  as  upon 
the  death  of  tenant  for  life  being  made  by  him,  or  of  a  husband 
seised  in  the  right  of  his  wife,  or  the  like,  t^re  it  is  otherwise. 


Sect.  69. 

j4  LSO,  ^a  house  (si  nil  meae)  be  letten  to  one  to  hold  at  willy  by  force 
wkertot  the  leasee  entreth  into  the  homey  and  brings  his  hoMhold- 
stufinto  the  samty  and  i^'ter  the  lessor  puts  him  outy  yet  he  shall  have  free 
entrie  e^esse  and  regresse  into  the  said  house  by  reasonable  time  to  take 
away  kis  goods  and  utensib.  As  if  a  man  seiseaofa  mese  in  fee  simple, 
fee  taiky  or  for  Kfey  hath  certaine  goods  within  the  sayd  housey  and  makes 
his  executors  ana  dieth;  whosoever  after  his  decease  hath  the  house,  his 
executors  shall  have  free  entry  egresse  and  regresse  to  carrie  out  of  the  same 
house  the  goods  of  weir  testator  by  reasoname  time. 

^^  TF  a  house  be  letten  to  one  to  hold  at  imUy  S^c!*    The  reason 
of  tills  is  evident  upon  that  which  hath  be^  said  before. 

C56«1      '^  Housed  Mese,  or  Maison  t3*  caUed  in  legall  Latine  (3  Cb.  3a.  a.) 
^^  *  J  messuagiufHj  conlalneth  (as  hatl^  beene  said)  the  build- 

ingSy  curtelage,  orchard^  and  earden  (1). 

Cottage,  cotagiumy  is  a  little  house  wimout  land  to  it.  [a]  See  [a]  31  El.  ca.  1. 

31  EUz.  cap.  1.  and  cottagers  in  Domesdacy  booke  sore  csAled  u>  BomeMfej. 
cattereUi:  and  in  ancient  records  haga  signineth  a  house.    If  a 

man  hath  a  house  neer  to  my  house,  and  he  suffereth  his  house  to  n-i  |^  ,  _ 

be  so  ruinous  as  it  is  like  to  fall  upon  my  house,  [6]  I  may  have  f.  n!b.  \tj, 

eLvintdedomo  reparanddy  and  compellhim  to  repair  his  house  (s).  4^  d. 

But  a  prcBcipe  lieth  not  de  domoy  but  ele  messuagio.  sb!^  ^of  i 

may  b^  parcel  of  a  home.  (Post.  1100.  b.) 

^ By  reosonaile tinteJ*    [e] This ndeMfltable time  AeH  be ad-^  [c]&a £.4.97. 
judged  by  die  disereciott  of  the  josticei  before  whom  the  cause  94H.6.40. 
dependeth;  and  so  it  is  of  reasonable  fines,  cnstemes,  and  ser«  C^^.  Jam.  335. 
vices,  upon  Ae  true  state  of  the  case  depending  before  themi  Hob.69. 13s. 
for  reasopiabknesse  in  these  cases  belongeth  to  the  knowledge  of  a  inttit  4. 6. 
the  law,  and  therefore  to  be  decided  by  the  justices  [d].    Qudm  ^  Ro.  Rep.  143. 
bmgum  esse  debet  non  de/initur  in  Jure,  sedvendet  ex  dtscretione  ^^*  . , 
justitiariorum.    And  this  being  said  of  time,  the  like  may  be  1  B^;lbr.  5"^. 
said  of  thjngpB  incertaine,  which  ought  to  be  reasonable  ;  for  5  Co.  100.  a.) 
.  nothing  that  is  cpntraiy  to  reason,  is  consonant  to  law.  ^^  Brat^.  li.  d. 

ca.  as.  b.    (Pott.  ^.  b.  63.  a.) 

[e]  **  As  if  a  man  seised  of  a  mese  in  fee  mmpUyfee  taik,  Sfc/*  [e]  s  H.  6. 1  j^. 
-This  is  so  evident,  as  it  ne^th  no  ex^anatt<».  ^'  ^*  ^-  3^* 

Sect. 


(t)  See  ante  5.  b.  and  note  1,  where  sometmlliorities  are  cited-to  show  how 
much  will  pass  by  the  word  messuage.    See  also  1  Saund.  7. 

(2)  Also  an  action  on  the  case  will  fie  for  damages  arising  from  the  neglect 
to  repaii:.    Sec  Fitzh.  N.  B.  B.  ed.  1 730,  p.  296,  note  a.-^[Notc  376.] 
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Sect.  70. 

ydLSO,ifa  man  make  a  deed  cffef^pement  to  another  (^certaitie  lands, 

and  delivereth^o  him  tie  deeiflnU  not  Iherk  of  seisin;  in  thUcax 
to  whota  the  deed  is  made,  may  enter  into  the  lana,  and  hold  and  occupie 
it  at  the  will  of  him,  which  made  the  deed,  became  it  is  proved  fry  the  wends 
of  the  deed,  that  it  is  his  will  that  the  other  should  lune  the  land;  but  he 
whichmadethe  deedmay put  him  out  when  itpleaseth  him. 

(i  R0.Abr.85g.  U  ERE  it  appeared!,  that  if  the  feoffiBedothenter^  he  utenaDt 

9C0.  S5.  b.)      ^^  atwiU.  beouiaeheentreth  by  thecoDsentof  thefeoflfor. 
Bm:.L.T.9o.  ^ 

**  And  ddivereth  to  him  the  deed^    Albeit  the  deed  be  de- 
livered upon  the  ground,  yet  doth  it  not  amount  to  a  livery  of 
(6  Co.  96.  seisin  of  Uie  land ;  for  it  hath  its  natural!  effect  to  make  it  a  deed. 

Aiite48.  a.)        [J"\  DonatumuM  alia  perfecta^  alia  incepta  et  non per* 
[/]  Flet.  II.  3.  Jecta:  ut  t^  si  donatio  lectajuerit  et  concessa,  ac  tra-  r57."l 
<*-3;^*^*5.     ditto  nondumJuerU  subsecuta.    Butif  thedeedbe  de«  |^  ^  J 
1ms  M^%  51.  l^^ci'^  i^  name  of  seisin  of  the  land,  or  if  the  feoffor 
35  H.  8.  Feof.     saith  to  the  feoffee,  Take  and  enjoy  this  land  according  to  the 
Br.  97  Ass. 61.  deed;  or,  Enter  into  thb  land,  and  God  give  you  joy;  theae 

38  Ass.  9.  words  do  amount  to  a  livery  of  seisin. 

30As8.ia.  ' 

41  £.  a.  17.    6  Co.  96.  Sbup'scase.    (A]ite48.  «.}  .  i  Wils.  176.    10  ¥10.398. 


Sect.  71. 

ALSO,  if  a  house  be  leased  to  hold  at-will,  the  lessee  is  not  bound  to 
sustain  or  repaire  the  house,  as  tenant  for  terme  of  years  is  tyed. 
But  if  tenant  at  will  commit  ixduntary  wast, '  as  in  putting  downe  of 
houses,  or  in  felling  of  trees,  it  is  said  tKat  the  lessor  shall  have  an  action 
oftrespassefor  this  against  the  lessee.  As  tf  I  lend  to  (me  my  sheepe  to 
tat  he  MS  land,  or  my  oxen  to  plow  the  land,  and  he  killeth  my  catteM, 
I  may  well  have  an  action  of  trespass  against  him,  notwithstanding  the 
lending. 

(5  Co.  13  b.)      **  JT  a  house  be  leased  to  hold  at  xioiU,  the  lessee  is  waboundjt^.*^ 

For  the  statute  of  Gloucester  above  mentioned  extends  not 
to  a  tenant  at  will,  and  therefore  for  permissive  wast,  the  lessor 
hath  no  remedy  at  all  ( 1 ). 

''But 


II  *' 


(1)  Action  on  the  case  doth  not  lie  for  permissive  Wiste.  5  Rep.  1 3.  b.  Hal. 
MSS.^— The  case  cited  by  lord  Hale  is  that  of  the  countess  of  Salop,  who 
brought  action  on  the  case  against  her  tenant  at  will  for  neeligenUy  keeping 
his  fire,  that  the  house  was  bnro^;  and  the  whple  court  held>  that  neither  action 
on  the  case  nor  any  other  action  lav  ;  because  at  common  law  and  before  ti^ 
statute  of  Gloucester  action  did  not  fie  for  waste  against  tenant  for  life  or  years, 
or  any  other  tenant  coming  in  by  agreement  of  parties,  and  tenant  at  will  is 
not  within  the  statute.  Bat  the  doctrine  Uiat  no  action  lies  should  be  under- 
stood 


L.I.  C.8.SecL7L     Of  Tenant  at  Will  [57.  a, 

^*  But  if  tenant '(awittc(mmUvQlunkitywiUefifcJ*   [glAnd  [#}4iH.  6.8& 
true  it  is,  that  if  tenant  at  will  cutteth  downe  timber  trees,  or  38R3.95. 
voluntarilypulldowne  and  prostrate  hoittee,  the  iesBor  shall  have  sl^,'^^ 
an  action  of  trespasse  against  him,  ^uare  vi  et  armu ;  for  the 
taking  upon  him  power  to  cut  timber,  or  prostrate  houses,  oon- 
oemeth  soHoauch  tne  firediold  and  inheritance,  as  it  doth  amount 

in 


stood  with  some  limitation ;  for  if  tenant  at  will  stipulates  with  his  lessor  ta 
'  be  resJM>nsible  for  ^ite  by  negligence  or  for  other  permissive  waste,  without 
'  doubt  an  action  will  lie  on  such  express  agreement.  The  satne  observatioil 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  oi  Gloucester ; 
for  though  the  lam  did  not  make  them  liable  to  any  action  for  waste,  yet  it 
did  not  restrain  them  from  making  themselves  liable  by  agreement.  It  may  be 
of  use  here  to  add  something  on  the  progress  of  the  law  as  to  the  accidental 
<  burning  of  houses,  so  far  as  regards  landlord  and  tenant.  At  the  common  law 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligent  burning; 
for  as  to  pre»  by  accident,  it  is  expressed  in  Fkta  tbatjbrtuna  ignis  vd  hujus' 
modi  event&s  inopinati  omnes  teaentes  exauant ;  and  lady  Shrew8Dur3r's  case  is 
a  direct  authority  to  prove,  that  tenants  are  equally  excusable  for  fires  by 
n^igence.  See  Fleta^  lib.  1.  cap.  is.  Then  came  the  statute  of  Gloucester^ 
whi(S,  by  making  tenants  for  fife  and  years  liable  to  waste  without  anyex- 
ception,  consequently  rendered  them  answerable  for  destruction  by  fire,  llius 
stood  the  law  m  lord.Coke's  time ;  but  now.  by  the  6  Ann.  du  31,  the  ancient 
law  is  restored,  and  the  distinction  introduced  by  the  statute  of  Gloucester 
between  tenants  at  will  and  other  lessees  is  taken  away ;  for  the  statute  of  Anne 
exempts  M  persons  from  actions  for  accidental  fire  in  any  house,  except  ip 
the  case  of  special  agreements  between  landlord  and  tenant.  See  ante  53.  a. 
and  note  7,  there,  and  53.  b.  and  note  5,  there.  So  much  relates  to  tenants 
coming  m  by  act  or  agreement  qfvarties.  As  to  tenants  of  particular  estates 
coming  in  by  act  tflam^  as  tenant  d^  the  curtesy,  tenant  in  dower,  and  also 
.before  the  statute  for  taldnff  away  military  tenures,  gunrdianin  chivalry,  these, 
or  at  lefwt  the  two  latter,  being  at  common  law  punishable  for  waste,  were 
therefore  responsible  for  losses  by  fire ;  unless,  inoeed,  they  were  answerd>]e 
for  waste  voluntary  oiAjy  and  not  for  waste /lermMffoe,  which  is  a  distincticm 
I  have  not  yet  met  with  in  any  book.  If  then  tenant  by  the  curtesy  and  tenant 
in  dower  were  by  the  common  law  responsible  for  accidental  fire,  it  may 
some  tioie  or  other  become  necessary  to  determme  whether  they  are  witiun 
the  statute  of  queen  Aniie.  Hie  statute  in  esamssion  is  veiy  gmamly  tlie 
words  beiiiff,  that  no  action  shall  be  prosecutea  against  any  person  hkwkame 
house  any  mre  shall  acddentatty  begin ;  and  it  seems  calculated,  to  take  awi^ 
all  actions  in  cases  of  accidentol  fire  as  well  from  other  persons. as  from  lano" 
lords*  Note,  that  it  has  been  doubted  on  the  statute  of  Anne,  wh^er  a  cove- 
,  nant  to  repair  gcfi^roj^  extends  to  the  case  of/Sir«,  andso  beconiies  an  ap 
.within  die  statute ;  and  therefore  where  it  is  mtended.  that  the  tenant  shall 
.not  be  liflJble,  it  is  most  usual  in  the  covenant  for  repairii^  expressly  to  exospi 
accidents  by  fire.-— Note  alfo,  that  the  distinction  which,  is^  taken, as  to  .waste 
at  common  law  between  tenants  coming  in  by  o^  iifkfn  and  tenants  wtiose 
.  estates  accrue  by  act  ofparties^  will  not  univefsally  hold ;  for  tenants  by  statute- 
.  merchant  .and  statute-staple,  thou^  they  come  in  by  process  qflMy  are  not 
punishable  for  waste.  6  Co.  37.  Perhaps  the  reason  of  this  may  be,  that 
i|  is  .in  the  power  of  debtors  to.  prevent  the  commencement  of  these  estates^ 
or  to  determme  them  by  paying  the  debts  for  which  creditors  hove  such  estate^ 
and  abo  that  the  tenants  of  such  estates  are  accountable  for  all  profits  tiiey 
make  beyond  t)ie  amount  of  the  debts  due  to  them.— [Note  377.] 


57.  a.  57.  b.]    Of  Tenant  at  Will.    L.  i:  C .  8.  Sect  7i 


(1  Bo.  Abr. aifo.  in  law  to  a  deCemiiiiatioBo^hb  will;  [A]  and  so  hadi  il  beene 

aRa.Abr.$55)  adjudged (s). 

IK]  llich.sB&39Elis.    Bot  318.10  €oia.  Bnc.  inter  Wa^gravt  hSomtrut 
V.  Je  Coonte  de  Shuewdmrie's  caie,  5  €0. 19.  b. 

[tj  &7  H.  6. 3.        [i]  If  tenant  at  will  granteth  orer  his  estate  to  anodier^  and 
as  E.  4.  s-  the  grantee  entreth,  he  is  a  disseisor  (3%  and  thelenor  taay  have 

^^r!^  Ah^%     ^^  action  of  trespasse  aeunst  the  grantee ;  for  albeit  the  gnmt 
G^ks^  ^^  ^^^^  y^^  ^^  amounteUi  to  a  determination  of  his  wilL 

Post  57.  b.    Cro.  Cba.  303.    Cro.  J«m.  660.    4  Leon.  35.) 

*^  AstfJkMdioanemysheepeio  taihe hk  kmd,  Sfc-  And  the 
[k]  V.i  iH4.fi4.  reason  is,  [k]  that  when  the  bailee  having  but  a  bare  use  of  tben, 
1  £.  4. 9.  b.  taketh  upon  him  as  an  owner  to  kill  th^,  he  loaekh  the  benefit 
iaE.4. 8.  of  the  use  of  them.  Or  in  these  cases  he  may  hare  an  action  of 
76.  ^M  E? 4.  6.  ^fcqpBMe  SMT  le  case  for  this  conversion^  at  his  election  (4). 
3  H.  ?•  4-     a>  H.  7. 14. 

rieta,  K. «.  ca.  1.  ^'  Tyvmuf ."  2V«9ii;gfmsta  ierioatmr  h  trwugrmUindo,  becanae 
r9llo.Abr.560.  it  passeth  that  which  is  right:  Tr^nu^msio  auUmesty  cum  moAu 
Cro.Cha.35.)  nonstfrra/tfr^aacfiKMtini.*  dlsMcatm^axlife^m  mm/o^mocIimi 
3  loTt^so  91 .)  ^A<^>  '^  menmram.  NOa,  in  the  lowest  and  the  highest  offisnoes 
'     '     '^  there  are  no  accessaries,  but  all  are  principalis ;  as  ia 


r)K>tS9routS| forcible eiitries»andother»:r^traBSgfessioiis  r57-n 
vt€#amiM,  which  aie  the  lowest  offences;  and  so  in  the  I     ^    J 
highest  offence,  which  is  crimen  laue  nmjesiaiis,  there  ^ 
be  no  accessaries ;  but  in  fdanies  there  he  accessaries  both  Wlbre 
and  after. 


Sect.  72. 

^rO  TB,  if  the  leuorvpoHa  letjue  ai  will  reserve  to  kimayemrfy  reni, 
-^^  he  may  distreine  for  the  reM  behimh,  or  have  for  this  an  action  of' 
debt  at  his  owne  election  (i). 

«  HS 


(a)  Yet  ^  a  stranger  cuts  *rees9  the  tenant  at  toiU  shaB  haveaeHon,  as  shall 
aha  the  lessor ^  regard  being  had  io  their  several  losses,  t  H.  4.  1 1».  \g  H.  6. 45. 

Hal.  M6S.--[^Not®  378) 

($  Lessee  at  tvill  mahes  lease  fbr  years^  and  the  lessee  enters,  ^  Ruled  en 
sofemit  argumenty  1.  That  it  is  only  a  disseisin  at  election,  and  not  pranlft 
fheie.  9.  That  admitting  U  to  he  a  disseisin^  the  lessee  at  wHl  is  the  disseisor^ 
and  has  gained  thefhehekt,  and  nei  the  lessee^fbrvears.  Ptocfa.  9  Car.  B.  R. 
Bktnden  and  BauA.  Hid.  M8SI— See  8.  C.  m  W.  Jo.  315.  Cro.  Cha.  30s. 
XJtt.  9^.  379|  am  1  Ro.  Abr.  661.^  See  also  Mr.  Atkms-s  case  in  1  Bnrr. 
p.  ft>,  m  which  the  carious  doettme  of  Usseieinby  election  m  most  elabo- 
rately explained.— {Note  379.} 

(4)  A.  lessee  Jbr  90  years  makee  hose  to  B.Jhr  ten\  B.eonthmes  tn  pos- 
session  mfkr  expiration  of  the  lease  for  ten  years^  and  commite  ^Boaste*  A,  may 
have  eitner  trespass  or  action  on  the  ease^  liecause  he  is  chargeabk  over  in  waste, 
P.  6  Car.  B.  R.  Crook,  n.  7.  J^^est  and  Treadk.  Hal.  M8S.— ^ee  Cro.  Cha.  187. 
and  6.  C.  W.  Jo.  294.— >[Note  36a] 

(1)  But  in  hit  count  in  debt  against  lessee  at  toSl,  he  oughi  to  sham  that  he 
entered ;  but  otherwise  it  is  as  to  lessee  for  years.     iS^H.Bk     1  JDy.  14. — Debt 

lies 


L.  !•  C. e.  Sect.  73-    Of  Tei»nt  at  Will.  [5t  h. 

"tJE  maydktrdne^  ^  rend  behindty  orhavejir  thu  an  siU.7.39.b. 

action  of  Mtf  ^c"    But  if  he  inqpound  the  cUstraaee  upon  ^  ^  4-  0-  b* 

the  ground  letten  al  wiH,  the  will  b  deftenniiied.   Note^hemay  ^Blt*^*** 

distreuBie  for  the  rmt^  and  yet  it  is  no  rent  service,  for  no  fealty  Avowrie,  86. 

belongeth  tbereuntOy  but  a  rent  distreinable  of  common  right.  6  Burr.  3831. ' 

There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant 
at  sufferance ;  for  tenant  at  will  is  alwaies  by  right,  and  tenant 
at  sufierance  entreth  by  a  lawfull  lease,  and  holdeth  over  by 

wronff.   A  tenant  at  sufferance  is  he  that  at  tiie  first  came  in  by  rpo^^  |  .9.  ^\ 
lawfull  demise,  and  after  his  estate  ended  continueth  in  possession 

and  wrongfully  holdeth  over  (d).    [/]  As  tenant /?iir  terme  d^mtt^  [i]  Bractov, 

vie  continueth  in  possession  after  the  decease  of  O'  que  vie^  or  ^^^*  4-  ^ol.  318. 

tenant  for  yeares  holdeth  over  his  terme;  the  lessor  cannot  have  ^  ^  ^'  ^^ 

an  action  of  tr«spasse  before  entry*    Now  that  a  writ  of  entry  ^  k  3.^34. 

ad  ierminum  qui  prteteriit  lyeth  against  such  a  tenant  as  holdeth  38  £.  3.  «8. 

over  is  ra^er  oy  admission  of  the  demandant,  than  for  any  estate  1 R*  a.  Sav^v 

of  freehold  that  is  in  him,  for  in  judgement  of  law  he  hadi  but  g  f^^'  ^' 

a  bare  possession.    But  against  the  long  there  is  no  t^ant  al  aU.6,  30. 

sufferance,  but  he  that  holdeth  over  in  the  cases  abovesaid  is  an  aa  £.  4. 38. 

intruder  upon  the  king,  because  there  is  no  laches  imputed  to  18  £.  4. 35., 

the  king  for  not  entring  (4).    [m]  If  tenant  in  taile  of  a  rent  ^*  ^*  ^*  ^** 

grant  the  same  in  fee  and  dieth,  yet  the  issue  in  taile  nrnj  bring  3  j^^sm,^  n- 

ajbrmedott^  and  admit  himselfe  out  of  possession.    The  like  law'  Temps  H.  8/ 

is  it,  if  a  man  maketh  a  lease  at  will  and  dieth,  now  ii  the  wHl  Br.  15.  tft.  * 

determined;  and  if  the  lessee  continueth  in  possession,  he  is  TeoaatawliBit. 

tenant  at  sufferance,  and  yet  the  heyre  by  admission  may  have  ^'*  ^'"-  ^38* 

an  assise  of  Mordancestor  against  him  (5),    [n]  But  there  is  a  ^Poi  JaT*©,  b. 

Cro.  Cha.  187.    Cro.  Jam.  1^.    Ante  57*  «•)  [ai]  13  H.  7.  10.  a.    «i  H.  6. 64- 

5E.  4.  3.  33 R.  3.  tit.  DiscQut.  48 E. 3. 33.  Fl Com. 435.  ig£. 3.  Bre. 468.  15 £. 4. 
X)iseont.30.  6  E.  3. 56, 57.  3i£.4«5.  31  H.  7. 38.  10E.4.18.  Per  Choke  &Iitt. 
[n]  Statute  de  Merlbnd0B,  cap.  a6.  Abb.  Asa.  130.  b.  F.  N.  B.  196.  1 1  £.  4. 10, 5c  1 1 . 
'Bnct,  lib.  4. 161.  3fi3»  353.    (Post.  371.    1  Ilo«  Abr.  6fl|3.> 

divenity 


••T*— •"■.^^^^^■■..^•■^■^•■•..^■^■"•■^■^^P^^.^w.^W^.^WWIP^^FlWm 


lies  against  copyholder  for  his  rent.  Adju^^ed  M.  10  Car*  R,  R.  HiUhaihCs 
case.  Hal.  S^S.— Hitcham's  case  is  in  1  Ro.  Abr.  374.  P.  pi.  i.  and  374. 
Q.  pi.  3.  But  from  RoUe's  report  of  the  case*  and  ^om  some  subsequedt 
autborities,  it  seems  doubtful  whether  debt  will  lie  fbr  rent  against  a  copy*- 
holder,  particularly  unless  the  lord  has  conveyed  away  the  manor,  and  so  u)st 
the  remedy  by  distress.  See  Carlh.  93,  and  Gilb.  Ten.  3d  Lond.  ^d.  21^"'^ 
[Note  381.] 

(3)  As  to  holding  over,  se&4  G.  3.  c  fl8,  by  which  every  tenant  lor  life  or 
years,  or  other  person  claiming  under  or  by  coUusicm  with  such  tenant,  who 
shall  wilfully  hold  over  after  determination  of  the  term,  and  demand  xawS^  in 
writing  of  deliveiy  of  the  possession  by  the  landlord  or  him  In  reversion  or 
remainder,  is  made  liable  to  the  pajnnent  of  double  the  yearly  value  of  the 
lands  detained.  This  statute  only  took  in  cases  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  supplied  by  the  1 1  G.  3.  ci9» 
which  extends  the  provision  for  double  rent  to  the  hol£ng  over  after  the 
tenants  giving  notice  to  quit.  See  a  case  on  this  latter  statiHe  in  3  Burr, 
page  1603.  See  also  6  Ann.  c.  18.  s.  1,  M[ainst  holding  over  by  guardians  or 
trustees  of  infants,  and  by  husbands  seised  in  right  of  theiv  wives,  and  hf  all 
others  having  particular  estates  determinable  on  any  life  or  lives.  [See  also 
57  G.  3.  c.  53  &  c.  93.    1  G.  4.  0.  87J«^;Kate  383.J 

(3)  Vid  31  H.  6.  38.    Hal.  MSS. 

(4)4&.6. 19.    Hal.  MSS. 

(5)  If  the  heir  accejots  rents  Jrom  him,  Jte  is  tencmt  ai  %xM  Uh  the  heir. 
10  E.  4.  18.  TerkaniJcT  years  surrenders,  and  stiU  coniiftues  possesskmy  he  is 
tenant  at  sufferance  or  disseisor  at  ekction.   Dy,  62.  Hal.  MSS.— [Mote  383.] 


57.b.  58.a.]    Of  Tenant  by  Copie.    L.  1.  C.Q.  Sect  73. 


___  _  _  ^  betvreen  particular  ertates  made  by  die  terteiemmi,  aa 
dboveiafaid,  and  particular  eatatieB  created  by  act  inlaw:  as  if 
a  gardian  alVer  tbe  full  age  of  the  heire  cootinueth  in  powefaion, 
be  is  no  tenant  at  suffisimice,  but  an  abator,  against  whom  an 
Msize  of  M ordancestor  doth  lye  (6).    JSi  tie  de  nrnXtus  {y). 


Chap.  9,  Tenant  by  Copie.  Sect  73. 

^ENANT  by  copy  of  court  roUiSy  as  if  aman  be  seised  of  a  mannor 
within  which  mannor  there  is  a  custome^  (tenant  per  copie  de  court  rol' 
est(8)y  deins  quel  manor  il  y  ad  un  custome),  which  hath  beene  used  time 
out  of  ndnde  of  num,  that  certaine  tenants  within  the  same  mannor  have 
used  to  have  lands  and  tenements,  to  hold  to  them  and  their  heires  in  fee 
sin^,  or  fee  taile,  orforterme  of  life,  l^c.  at  the  will  of  the  lord  (i) 
auordmg  to  the  custome  of  the  same  manor. 

($  Co.  7.  "  WEN  AN  T  by  c(my,  Sfc.**     Tenens  per  eopam  rot.  Cur. 

^^^^^^^\  ^^Sjy  ^®  ^*  "*  Latine  cojoiam,  though  coma  in  hb  proper 

4  U  ^ai.         signification  signifieth  plenty :  out  we  have  made  a  Latine  word 

bf  the  French  wonl  copie:  and  this  is  ancient ;  for  in  the  Re^itler^ 
fol.  51,  there  is  a  writ  de  copid  libeUi  ddiberandd,  which  b 
[funded  upon  t)ie  statute  of  s  H.  4.  ca.    There  b  no 
tenant  in  the  law  that  holdeth  ts^  by  copie,  but  onely  r58.n 
thb  kinde  of  customary  tenant,  for  no  man  holdeth  by  L.  ^   J 
copie  of  a  charter,  or  by  copy  of  a  fine,  or  such  like, 
but  thb  tenant  holdeth  by  copy  of  court  roll. 
ajBiacton,  [o]  Brocton  calleth  copiholders  viUanos  sockmannoSf   not 

ib. «.  cap.8.       because  they  were  bond,  but  because  diey  held  by  base  tenure, 
kl  oC  Ac  lib.  4.    5y  doing  of  villein  services. 

Biitt^  16&  ^^^  Britton  saitl|»  that  some  that  be  free  of  blood  doe  hold 

Jleta,  Ub.  K  l^u^d  ^Q  viUeoage;  and  Littleton  himselfe  in  the  neait  Chapter 
ci.8.5clib.«.  calleth  them  tenants  by  base  tenure:  and  in  F.N.B.  fol.  19.  C. 
cap.  6.  Item  de  Et  cest  ierme,  ^e  est  ore  acedjour  of^fd  copitetunuUs,  ou  cepi' 
*^|^J^™^  holders,  ou  tfmaunts  per  copie,  estforsque  un  novd  nosme  trove, 
quid  Qiu^iii.  ^''  ^^^^cie$U  temps  ilsfeut^  appeUes  tenants  in  viUenare,  on  de 
F.lir.B.f.tA,C.  base  tenure,  Sfc*  [6]  And  yet  m  1  H.  5. 11.  they  be  called  copi- 
[4  1  H.6.11.  holders ;  in  14  H.  4.  ^\  tenant  per  le  verse,  in42£.3.95.<€iia]i< 
14H.  4.  34.  per  roll solonfuelevduntle seignior;  anainthestatute«f  4E.  1, 
^.  Jcof  9.      called  egtenta  manerii,  they  are  called  custumarii  ienentes,  and  so 


{ 


Bromie't  etae. 


doth 


Um,^ 


<6)  And  if  guardian  in  such  ease  dies  seised,  the  entry  cf  the  heir  toUs. 
J  H.  ^  42.  per  Cut.    Hal.  MSS.— [Note  384.] 

(7)  See  further  as  to  tenant  by  suflerance  in  title  Estate,  Vin.  Abr.  and 
Com.  Dig. 

(8)  Si  come  un  home  soit  seisie  d'un  manor,  L.  and  M. — Roh. — P.  and  Red. 
(1)  Nota,  these  vjords  ad  voluntatem  domini  are  material  to  express  copyhold ; 

for  ^these  words  be  omitted  inpieadins,  it  shall  be  intended,  that  the  estate  is  a 
customary  frteheld.  M.  7  Car.  B.  R.  CVooit,  ».  7.  Hughes's  case.  Hal.MSS.— 
See  CrcCha.  219. — See  further  as  to  custotnary  freehold,  post.  59.  b.  and 
note  1,  there— [CraCha.  239.    Salk.  384.    4  East  388.]— [Note  385.] 
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'  doth  Fleta  call  them ;  and  hefore  him  Ocham  (2)  (who  wrote  in 
the  raigne  of  H.  2.)  spake  of  them,  and  how,  and  upon  what 
occasion  they  had  Uieir  beginning. 

[c]  Terra  ex  scripio  Scixonici  Bockland.  Fundum  veteres  out  [r]  Lamb.  yerb. 
exscripto  qui  Bocktandy  i,  booklandy  aut  sine  scripto  qui  Falkland  IVrra  ex  acripto. 
dicebatury  possidebant  Qua  Jidt  ex  scripio  possessiocommodiore 
erat possessione,  libera fOtque  immunis.  Fundus  sinescripto  censum 
pensttabat  annuumy  atque  officiorum  servitute  quddam  est  obligatus* 
Priorem  viri  plerumfue  nobiles  atque  ingenuty  posteriorem  rustici 
Jerre  et  paganipossidebant{2i)^ 

**  CfMrt!*    Curiay  court,  is  a  place  where  justice  is  judicially  (4lnst.s68.) 
ministred,  aiid  is  derived  d  cura,  quia  in  curiis  publieis  auras 
gerebant  ffl.    The  court  baron  must  be  holden  on  some  part  of  r^i  yid.  4  Co. 
that  whi<m  is  within  the  manner,  for  if  it  be  holden  out  of  the  ^4.  inter  Mur- 
inannor  it  is  voyd ;  unlesse  a  lord  being  seised  of  two  or  three  ^^  &  Smith, 
manners  hath  usually  time  out  of  mind  kept  at  one  of  his  manors  ^«™  *»^- 
courts  for  all  the  said  manors,  then  by  custome  such  courts  are  ciiftcm  jiT'^ 
sufficient  in  law,  albeit  they  be  not  holden  within  the  severall  MoJineux. 
manners  (4).  And  it  is  to  be  understood  that  tliis  court  is  of  two  (1  Ho.  Abr. 
natures.    The  first  is  by  the  common  law,  and  is  called  a  court  537*) 
baron,  as  some  have  saidj  for  that  it  is  the  freeholders  or  freemans 
court  (for  barons  in  one  sense  signifie  freemen),  and  of  that  court  4  Co.  a6.  MeN 
the  freeholders  being  suitors  be  judges,  and  this  may  be  k^pt  ^itcbe's  cave, 
firom  three  weekes  to  three  weekes.  The  second  is  a  customary  Britton,  £01.374. 
court,  and  that  doth  concerne  copiholders,  and  therein  the  lord  or       ^     ^    . 
his  steward  is  the  judge.    Now  as  there  can  be  no  court  baron  ^^     •  3  •  •) 
without  freeholders,  so  there  cannot  be  this  kind  of  customary 
court  without  copiholders  or  customary  holders.     And  as  there 
may  be  a  court  baron  of  freeholders  only  without  copiholders,  and 
then  is  the  steward  the  register,  so  Uiere  may  be  a  customary 
court  of  copiholders  onely  without  freeholders,  and  then  is  the 
lord  or  his  steward  the  judge  (5).   And  when  the  court  baron  is 
of  this  double  nature,  Uie  court  roll  containeth  as  well  matters 
appertaining  to  the  customary  court,  as  to  (he  court  baron. 

And  for  as  much  as  the  title  or  estate  of  the  copiholder  is 

entred 


(2)  This  author,  whom  lord  Coke  cites  on  several  occasions,  according  to 
sir  William  Dugdale,  wrote  a  book  on  tenures  of  the  kingy  but  did  not  perfect 
it.  Dugd*  Orig.  Jurid.  1st  ed.  $6.  I  imagine,  that  this  book  is  the  work 
referred  to  by  lord  Coke ;  but  whether  it  is  in  jprint,  or  lord  Coke  cites  it  from  a 

.manuscript,  I  have  not  yet  been  able  to  leam.See  post.  68..b,n,  7. — [Note  386.] 

(3)  See  ante  5.  b.  and  note  1,  there,  and  6.  a.  and  note  6,  there. 

(4)  See  ace.  Cro.  Cha.  367.  But  the  lord  may  take  a  surrender  out  of 
the  manor,  because  that  may  be  done  out  of  court ;  and  »o  may  the  steward 
if  there  is  a  special  custom,  or  according  to  latter  authorities  without.  See 
1  Salk.  184,  and  post.  59.  a.  1  Watk.  Cop.  253.— [Note  387.] 

(5}  A  steward  ae  facto  is  sufficient. — The  kmg  constitutes  A.  and  B.  stenards 

of  a  nutnor  by  patent  sub  sigillo  scaccarii ;  A.  holds  courts ;  and  though  the  op- 

.pointment  ougnt  to  have  been  sub  magno  sigillo,  and  both  ou^hi  to  ftave  holaen 

the  courtSy  yet  it  inas  ruled,  that  grant  by  one  voas  good.    So  tt  is  as  to  the.  lord^s 

•  derk  or  an  under  steward.    P.  22  Eliz.  Scacc.  IJud.  MSS.— The  doctrine  in 

this  case  seems  confirmed  by  the  cases  and  authorities  cited  in  Vin«  Abr.  S^ew^ 

ardy  F.  G.  J.  K.  and  Com.  Dig.  CopyholdyC.  5.    Note  also  particularly  what 

<  is  expressed  in  Co.  Copyhold,  sect.  45^  in  respect  to  the  law's  not  being  nice 

m  examining  the  io^rfections  of  the  stewieiras  authority,  where  his  acts  are 

ordinary  and  iffC€VMryi  and  not  o( BLJtidicial  kind. — [Note  388.] 
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entred  into  the  roll  whereof  the  steward  deliTeretfa  him  a  copie, 
[e]  Lamb.  fol.  thereof  he  is  called  copiholder.  [e]  It  is  called  a  court  haron, 
1 28.  and  1 36.  because  among  the  lawes  of  king  Edtoard  the  Coiifessor^it  is  said, 
fo.  iftf'b.  "  Baronet  verb  qui suam habcnt curiam  de suis  komirubus^  8fc.  taking 
Brittoo,  his  name  of  toe  baron  who  was  lord  of  the  manner,  or  for  that 

fo.  S74.  properly  in  the  eye  of  law  it  hath  relation  to  the  freeholders,  [yi 

[/]MiiTor»  who  are  judges  of  the  court.  And  in  ancient  diarters  and 
cap.  1.  sect.  3.      rei^rds  the  barons  of  London^  and  barons  of  the  Cinque  Ports, 

do  signify  the  freemen  of  London  and  of  the  Cinque  rorta. 

Domesdaj.  '^  Soied  of  a  manor  J'    Manerium  diciiur  d  manendo  tecundum 

excdlentiam  sedes  magna Jixa  ei  stabilis.  Lageman^  u  habenssoeam 
ig]  Bracton,  ^  sacam  super  homines  suos,  S^c.  [g]  Et  sciendum  esty  qubd  ma- 
^'J^'  ^i  ^  ^^'  nerium  poterit  esse  perse  ex  pluribus  adificiis  coadjuvatum  dve  villis 
rtt&lib%.  ethan&adjacektibus.  ^Poferit  etiaie*sem,^metpa-^et 
cap.  49.  cum  pluribus  viUiSy  et  cum  pluribus  handettis  a^accntibusy  quorum 

Brittoo»foi.  194.  nullum  did  poterit  manerium  perse  sed  vilLe  swe  hamlettie.    Po- 
terit etiam  esse  per  se  manerium  awitaUf  et  plura  continere  sub  se 
maneria  non  capiialiay  et  jJures  villas  ei  phires  hamlettas  quasi  sub 
uno  capite  aut  dominio  u no.    And  afterwards,  Manerium  autem 
^ri  poterit  ex  pluribus  villis  vel  undy  plures  enim  vUlce  poterunt  esse 
(k]  Bract,  lib.  5.  in  corpore  manerii  sicut  et  und  (6).     And  in  these  [h]  ancient 
to.  434.  authors  you  shall  see  the  difference  inter  mansionemy  villamy  et 

Fleta.  ubi  supra,  fnomerium.  Concerning  the  institution  of  this  court  by  the  lawes 
sccT^q^'  ^^^  ^      ^"^  ordinances  of  ancieiit  kings,  and  especially  of  king 

A^redy  k  appeareth  t:^  that  die  first  kings  of  this  FSS.H 
realme  had  all  the  lands  o^Englandm  demeane  (1 ),  and  I  k  J 
les  grand  manors  et  royalties  they  reserved  to  them- 
selves, and  of  Uie  remnant  they,  tor  the  defence  of  the  realme, 
enfeoffed  the  barons  o^  the  realme  with  such  jurisdiction  as  the 
court  baron  now  hath,  and  instituted  the  freeholders  to  be 

3  B08.  347.        judges  of  the  court  baron.    And  herewith  agreed  the  aforesaid 

law  of  Saint  Edward,  And  it  is  to  be  observed  that  in  those 
imcient  lawes  under  the  name  of  barons  were  comprised  all  the 
nobility. 
(1  Co.  140.  b.  There  may  be  a  customary  manor  granted  by  copy  of  court 
Cro.  Jam.  a6o.  roll  (2).  So  although  the  word  be  (seised)  which  properly  be- 
ft^r  ^1  b  tokeneth  a  freehold,  yet  tenant  for  yeares,  tenant  by  statute  mer- 
1  Ro.  Abr.  4QO.    ^^J^*"***  Staple,  elegity  and  tenant  at  will,  gardian  in  chivalrie  (3), 

4  Co.«6.b.  *  &c.  who  are  not  properly  seised  but  possessed,  are  dominipro 
•3.  b.  temporcy  not  only  to  make  admittance,  but  to  grant  voluntary 
Cro.  Jam.  96.)     copies  of  ancient  copihold  lands  whioh  come  into  their  hands  (4). 

And 

(6)  For  other  explanations  of  the  word  manovy  see  in  Cow.  Interp.  voc. 
Manor y  and  the  books  there  cited,  particularly  Fulb.  Paral.  part  i.fol.  l8.  a. 
[Also  Watkins  on  Copyholds,  vol.  i.  p.  ttf.  3d  edit.] 

(i)  See  as  to  this  ante  1.  b<  and  the  authorities  in  note  1,  there. 

(2)  This  is  denied  in  Cro.  Jam.  d6o,  and  is  a  poiiit  which  has  been  much 
controverted.    See  Vln.  Abr.  Copykoldy  £.  and  Com.  Dig.  CopyhMy  C.  l. 

(3)  Guardian  in  socage  way  grant  copies  in  his  own  namCy  nor  can  the  heir 
hpid  courts  during  the  interest  of  the  guardian,  T.  1  Jlic.  Rot.  883.  C.  B. 
Shopland and  BidUer,  Aroy,n.373.  cGn^scase.  Hal.  MSS.*-'^e  the  former 
case  ace.  in  Cro.  Jam.  $$.  98.  1  Ro.  Abr.  499.  pi.  4,  Ow.  115.  Godb- 143. 
4  Leon.  238.     See  also  ace.  2  P.  Wms.  11^2.— {Note  389.] 

(4)  Custom  to  grant  copies  in  reversion  after  estates  Jhr  life.  Ruledy  thd 
donrnius  pto  tempore  may  maie  such  grants;  and  they  vnll  bindj  though  the 

particular 
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And  therefore  tbere  is  a  divenitT  between  duseuorsy  abators,  in  - 
traders,  and  others  that  have  defeasible  titles ;  for  their  voluntary 
grants  of  ancient  copihold  lands  shall  not  bind  the  disseisees  or 
others  that  right  have  (5).  And  voluntary  grants  by  copie,  made 
by  such  particular  tenants  as  is  aforesaid,  shall  bmde  him  that 
hath  the  freehold  and  inheritance*  because  all  these  be  lawfull 
lords  for  the  time  being ;  but  so  is  not  a  tenant  at  sufferance, 
because  he  is  in  by  wrong,  as  hath  been  said;  and  so  [t]  was  it  [4400.24. 


adjudged  JP.  29  EUx.  inter  Rouse  et  ArterSy  4  Co.  24.    But  ad-  f-  ^9  ^''iis- 
BBittaaoes  made  by  disseison*  abators,  intruders,  tenants  at  )^.Roi»& 
sufferance^  or  others  that  haQre  defeasible  titles,  stand  good 
against  them  that  ririit  have»  because  it  was  a  lawfull  act,  and 
they  were  compellable  to  doe  them. 

[^]  And  yet  in  some  speciall  case  an  estate  may  be  granted  N  Dier.  MidK 
by  cople,  by  one  that  is  not  domnus  pro  tempore^  nor  that  hath  ^^  ^  H^'^*^ 
any  thing  in  the  manor.    As  if  the  lord  of  a  manor  by  his  will  in     ^^**^"P  * 
writing  deviseth,  that  his  executor  shall  grant  the  customary 
tenements  of  the  manor  according  to  the  custome  of  the  manor 
for  the  paiment  of  his  debts,  and  dietfa,  the  executor  having 
nothing  in  the  manor,  may  make  grants  according  to  the 
custome  of  the  manor  (6). 

**  WUhm  tohich  mannar  there  is  a  custome^  fMck  hath  heene  used 
time  out  ofminde  of  many  Sfc^  Of  this  custome  here  spoken  of 
there  be  three  supporters.  The  first  is  time,  and  that  must  be  out 
of  memory  of  man,  which  is  included  within  this  word  (custome) 
so  as  copihold  cannot  begin  at  this  day.  [/]  The  second  sup-  [0  Y^-  4  Co. 
porter  is,  that  the  tenements  be  parcell  of  the  manor  or  within  the  J^glJ??^  Murrel 
manor,  which  appeares  by  these  words  of  Liitletonf  that  certaine 
tenants  toiihin  the  same  mannor,  Sfc*  The  third  supporter  is,  that 
it  hath  beene  demised  and  demisible  by  copie  of  court  roll ;  for  it 
need  not  be  demised  time  out  of  mind  by  copie  of  court,  but  if  it 
be  demisible  it  b  sufficient.  For  example :  if  a  copihold  tenement 
escheat  to  the  lord,  and  the  lord  keepeth  it  in  his  hands  by  many 
yeares,  during  this  time  it  is  not  demised  but  demisible,  for  the 
lord  hath  power  to  demise  it  againe(7). 

''At 


k**^AiM^iwrfl^ 


particular  estate  doth  not  determine  duringhis  interest  P.  4I  Eliz.  B.  R.  n.  37. 
€•  C,  Gtw  and  R^.  Hil*  86  Ells.  Sir  Peter  Caretos  case.  More^  147.  Vide 
tamen  IL 1 4  Bliz.  ibid«  95,  the  case  f^Cam.  Oxon.  contra.  HaL  MSS**— Accprd. 
that  the  lordpro^aiQTOfv  may  grant  m  reversion,  where  reversions  are  grantable 
by  ^7'  See  Cro.  Eliz.  6o.  a  P.  Wms.  1  ss,  and  the  case  of  Lade  and  Barker 
in  s  Mew  Abr.  684.  See  also  the  subject  enlarged  upon  in  Gilb.  Ten.  3d  Lend, 
edit.  304. — [Note  39a] 

(5)  IfcomfhMer  surrenders  to  disseisor  to  the  use  of  L  S*  disseisor  mau 
admit  idm^  if  ^  surrenderor  6e  a  copi^uMer  in  Jee;  ^  otherwise  it  is,  ff  he  Be 
onfy  copyhiMerfir  life^  as  it  seenm^fyr  it  is  a  new  grant.  P.  41  Eliz.  B.  R. 
Martyn  and  Rem.    Hal.  MSS.~See  Gilb.  Ten.  3d  Lend,  edit  aoi .^N.  391 .] 

(6)  If  heir  before  assignment  of  dower  grants  copies^  it  will  not  Hud  the  <wift. 
P«  28  filia.  B.  R.  Rous  and  Arters.  Hal.  MSS.— See  further  as  to  the  persons 
bjr  whom  copyhold  estates  may  be  granted,  in  Mn.  Abr.  Copyholdt  G.  and  Com. 
Dig.  Copyhotdy  C.  3.  9  Gilb.  Ten.  203.— [Note  392.] 

<7)  wnat  thing  destroys  the  custom  of  granting  a  copyhold.    One  is  lessee 

^for  li/e  or  tenant  in  tail  of  a  manor  i  a  copyhold  escheats ;  and  lessee  or  tenant 

in  tm  makes  lease Jbr  years  of  the  copyhold.    Though  quoad  hinu^the  cuetoni 

is  gone,  yet  quoad  the  issue  or  reoerssonfir  the  custom  is  not  gone.    So  it  is  in 

case 
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at  wflybotm 
■  dttD 


(t  n^Ah.  49(B) 

ft  CcLi7. 
Sr  HL  SenXB 
cMt  4CV30,     ■-  -- # 


JkTaykr. 


_  bycDpe:«m 

gnmed  hj  eofjf  Ate.  (9)- 


**  rVwtfwf iff Mrf  **  Thii  wind 
MtlOf  propcny  n^Bnedi  a  cortoncy  m  ocr 
bat  in  lepD  andentsidii^itMiiiietiialiotolleiy 
F.  V.B.  ^g"^J*'"'J*f5'!»*««'ch like new^r glared bjlteii^ 


p  fipferaenmUwgnBilitiichtniiigBstfcemidtbe, 

tn&r 


ia  ay.  Iiift.  fay  xi%,  dtipm^hf^  iWHHugiOf  Ag, 

^;J^''  And  it  wM  an  aitide  of  Uiejiistioei  in  eire  to  inqoire  is  aom 

11^  oninKfadlMiifof  imtfu  ta  regwoy  oir  M 

F1ru«fib.  I.  m«/!nDmsd  cfa^';  where <:oaJMcfo<£o  is  taken  lor  toUes  and  ra^ 

cap.  40.  like  taxes  or  cfaarges  upon  the  subject. 


Sect.  74. 

j4  ND  such  a  tenant  mau  not  alien  his  land  by  deed^far  then  the  lord 
^^  may  enter  as  into  a  tning  forfeited  unto  him.     But  if  he  uill  aUen 
his  land  to  another,  it  behoveth  him  after  the  custome  to  surrender  the  tene- 
ments 


case  cf  a  huAamd  seised  in  right  qf  his  mfe.  P.  38  Eliz.  B.  R.  Conedy 
and  Ruskey.  And  accordii^hf  agreed  pet  curiam  P.  1650,  m  Cremer  and 
Burnet.  But  Wd.  coDtn  b/L  14  Car.  B.  R.  Crookj  n.  23,  in  Le^s  case. 
Copyholder  surrenders  to  the  use  of  the  lordy  tnAo  makes  a  lease  ofihemanor  and 
of  this  tenement  by  name^  EsUed^  that  the  tenewtent  is  still  granUible  by  cojw'yjbr 
St  passes  Ufiththemanor,  and  so  continues  demisable.  Tr.  10  Car.  Crool,  a.  4. 
Lee  and  BooMy.-^The  king  is  seised  of  a  cojn^udd  manors  the  copyhold  escheats^ 
and  the  long  makes  lease  for  years,  Ruledy  that  thou^  the  lease  is  goody  yet 
aftertheterm  the  copyhold  is  grantable  by  copy^  because  the  grant  doth  notenure 
to  a  double  intent  in  the  case  of  the  long,  r.  1650.  Cremer  and  Burnet.  Hal.  MSS. 
— SeeCoiie^andRiiskejmCro.£liz.459.  Cremer  and  Burnet  in  Sty.  sOS. 
and  a  Ro«  Abr.  196.  pi.  34,  and  Lee's  case  in  Cro.  Cha.  531. W.Jo.  449,  and 
1  ROb  Abr.  498.  pL  1.  See  also  the  obsenrations  on  the  two  latter  cases  in 
VIn.  Abr.  PreroMtiney  G.c  pL  3,  4.  See  further  on  the  destruction  of  copy- 
hold estates  in  &mu  Dig.  Copyhold^  B.3.  and  L.  and  Yin.  Abr.  Copj^My  R 
—{Note  393.1 

(8)  See  note  3,  8iq>ra. 

(g)  Tithes  are  grantable  by  copy.  P.  43  Eliz.  B«  R.  Sands  and  Drury 
per  curiam.  Hal.  MSS.-^See  as  to  the  case  here  cited  by  lord  Hale,  Vin, 
Abr.  Copyhcldy  £.  pi.  1.  See  also  as  to  things  grantable  by  copy,  Yin.-  Abr. 
ubisufTOi  and  Com.  Dig.  C.  1.— [Note  ,394.] 
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ments  in  court,  l^c.  into  the  hands  of  the  lord,  to  the  use  of  him  that  shall 
have  the  estate,  in  this  forme,  or  to  this  effect. 

A.qfB.  commeth  into  this  court,  and  surrendreth  in  the  same  court  a 
mease,  S^c.  into  the  hands  of  the  lord  (in  manus  domini),  to  the  use  of  C.  of 
D.  and  his  heires,  or  the  heires  issuing  of  his  body,  or  for  tenne  of  life,  S^c, 
And  upon  that  commeth  the  aforesaid  C.  of  D.  andtaketh  of  the  lord  in 
the  same  court  the  aforesaid  mease,  8fc.  To  have  and  to  hold  to  him  and  to 
his  heires,  or  to  htm  and  to  his  heires  issuing  of  his  body,  or  to  him  for 
terme  of  life,  at  the  lord's  will,  after  the  custome  of  the  manor,  to  do  and 
yeeld  therfore  the  rents,  services,  and  customes  thereof  before  due  and 
accustomed,  Bfc.  and  giveth  the  lord  for  afne,  S^c.  and  maketh  unto  the 
lord  his  fealty,  fyc. 

**  J ND  such  a  tenant  may  not  alien  his  land,  Sfc.**  And  (iKo.Abr. 

r  59n  thk  is  1:9^  true  in  case  of  alienation  {i),  but  when  509.) 

|_  a.  J  A  Hi&i^  h<ith  but  a  right  to  a  copihold,  he  may  release  it  ^^*  tntnt.  131 . 

by  deed  or  by  copie,  to  one  that  b  admitted  tenant  de  f?^v^^  \ 
-A,^^  /m\  "^       »  inter  jv.iic  oc 

** Alien  by  deed."  Here  it  appeareth  by  Littleton,  that  there 
must  be  an  alienation ;  for  the  making  of  the  deed  alone,  unlesse 
somewhat  pdsse  thereby,  is  no  fomiture.  As  if  he  make  a 
charter  of  feoffinent,  or  a  deed  of  demise  for  life,  and  make  no 
livery,  this  is  no  forfeiture,  because  nothing  passeth,  and  therefore 
no  alienation  (3) ;  but  otherwise  it  is  of  a  lease  for  yeares  (4). 

"  Forfeited 

P        III  P^»1W-— a^  ■        I      ■  ■  ■■  ■■!      ■  ■■  ■  ■■■^■■^■■■.  ■■      ■         ■■  ■       ■        .P^       I    M^.       ■■  —■■■Ml  I  M  ■■■  ■    ■■^^^■^^^^■^^■^ 

(1)  Parcener*  of  copyhold  cannot  make  partition  toithout  the  lord*s  license* 
P.  41  Eliz.  B.  R.  Fulkr  and  Terry.  Hal.  MSS. — The  same  case  is  in  1  Ro. 
Abr.  509.  pi.  1,  3,  but  the  points  tnere  are  different. — [Note  395.] 

(3)  If  copyhold  is  granted  to  A.  and  B.  toho  are  admitted.  A,  may  release  to  S» 
toithout  fine  or  surrender*  Adjudged  P.  19  Jac.  entered  H.  ifi^Rot.  735.  C.  B. 
fVase  and  Pretty.  So  he  may  release  condition.  T.  2  Jac.  But  if  he  release  to 
disseisor,  it  is  nolden  void;  but  he  may  release  all  his  right  to  him  xoho  is  ad" 
mitted.  M.  5  Car.  C.  B.  per  curiam.  Hal.  MSS. — See  ace,  Wase  and  Pretty 
in  Winch.  3,  and  s.  p.  ace.  by  the  court  in  Hetl.  150.  See  further  as  to  the 
effect  of  a  release  on  a  copyhold,  Vin.  Abr*  Copyhold,  Z.  a.  and  Com.  Dig. 
Copyhold,  I.  i.— [Note  396.] 

(3)  But  according  to  Rolle,  though  livery  is  not  made,  the  feoffinent  is  a 
forfeiture,  if  there  be  a  letter  of  attorney  to  deliver  seisin,  because  then  the 
feo&e  may  at  any  time  perfect  the  conveyance:  and  he  thinks,  that  lord  Coke 
ought  to  be  un^rstood  with  this  distinction.  1  Ro.  Abr.  508.  pi.  is,  13. 
However,  the  distinction  in  Rolle  may  be  doubted,  for  the  criterion  of  forfeiture 
of  a  copyhold  by  alienation  seems  to  be  the  actual  passing  of  an  unlawful 
estate  to  the  lord  s  prejudice,  and  in  the  case  of  the  feoffinent  no  interest  can 
pass  till  livery ;  nor  is  it  strictly  true,  that  the  feofiee  may  at  any  time  perfect 
the  conveyance,  for.  it  is  possible,  that  before  livery  the  feoffor  may  revoke  the 
power  of  attome^r,  or  the  attorney  may  die  or  refuse  to  execute  his  authority. 
See  further  on  tins  subject,  3  Leon.  109,  and  Godb.  2&^.— [Note  397.] 

(4)  The  plural  number  is  here  significant ;  for  a  lease  for  one  year  is  not 
a  foifeitnre,  such  lease  by  copyholder  beinff,  as  lord  Coke  in  another  place 
writes,  warranted  by  the  general  custom  ot  the  realm.  4  Co.  a6.  See  also 
ace  9  Co.  75.  b.  W.  Jo.  340,  and  Litt.  Rep.  233.  See  also  1  And.  192,  and 
Mo.  272,  and  679,  by  whi<£  it  impears  that  it  was  once  doubted,  whether  to 
vf^arrant  a  lease  for  one  year  witnout  the  Iprd's  license  a  particular  custom 

Vol.  L  R  was 
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^'  FcrfeiUd  uMo  kimJ*  TIub  adjectiTe  in  LaHme  iBfiriffiicluSj 
the  Terbe  njbrisfacere,  and  die  nornnejori^aetttra.  They  are  all 
derived  aijhrety  (that  is)  extra^  wadjaeerey  fmasi  Seenty  extra 
legem  seu  amnuimdimemjacere,  to  do  a  thiK  agaiott  or  without 
law  or  coBtome;  and  mat  legallj  is  called  a  forfeitare.  JJt- 
tleiom  naeth  this  word  bat  once  in  all  his  booke.    What  shall 

[k}  4  Co.  inter   ^  '^^  W  forfeitures  of  copiholds  you  may  read  at  large  in  my 

lr5  cu^ibM        ReporU  (5). 

ca9Ct,si.93.95.  «7, ««-    8  Co.  99.99,  100.  9  Co.  75.  107.  10 Co.  131. 

[/]  Bract,  nb.  ^,       **  In  court  J^    [/]  This  is  the  generall  costome  of  the  reahne, 
cap.  8-  &  lib.  4.  that  ercry  copihdder  may  surrender  in  court,  and  need  not  to 
49  I6H.4-34-  alleage  any  costome  therefore.     So  if  out  oif 
<V"b  le^'Wi.    co«rt  he  surrender  to  the  lord  himsdfe,  he  need    ^^^^  ^^ 
'    '  ^^      '    not  alledge  in  pleading  any  custome.    Bolifhe    ^     '  ^   ^ 

surrender  out  of  cxnirt  into  the  hands  of  the  lord  by  the  hands 
of  two  or  three,  &c.  copfliolders,  or  by  the  hands  of  the  baytife 
or  reere,  &c.  or  out  of  court  by  Ae  hand  of  any  other,  these 
customes  are  particular,  and  Aerefore  he  most  plead  them  (6). 

[«]  BrmcUmy 


not  necessary^ — The  foUowing  annotation  is  by  lord  Hale.  Vid.  as  to 
Jarfahtre  by  ka$e  cr  altenatitm,  A.  is  les9ee  of  a  mamorjorjm  years;  copy- 
holder grinds  bargaims  amdsdls  Jus  com^udd  to  A.  and  kts  oars.  Rmledf  that 
this  anumnts  to  aJkU  mtrremder;  ana  Rafter  the  term  he  who  hath  thejee  o^ 
the  mamor  admits  A,  or  his  heir^  it  dmomuts  to  a  nma  gramt.  T.  si  Jac.  C.  d. 
Hassd  and  Hameiiom^ — Copyholder  iafee  makes  leasejor  ayear^  amdso  de  anno 
in  annum  daring  the  l^e  qf&e  copyholder ,  except  one  day  at  the  end  of  every 
year ;  and  this  wu  adjudged  to  he  ajorfisiture ;  and  so  if  it  taas  by  covenant, 
Jbir  it  amannts  to  a  lease/or  two  jftarSf  and  the  exeation  of  a  dan  oath  not  aid 
the  case.  Vid*  10  Jac.  B.  R.  Btastr.  n.  201.  HanJen  and  HamUn.  T.  10  Jac. 
ibid,  n*  338.  Ltdtrdl  and  Weston, — Copyholder  mahes  lease  by  indenture  Jbr 
one  year,  and  same  day  by  another  mahes  another  leasejor  one  year  to  commence 
after  the  former  ^  and  so  a  third  lease  by  a  third  indesiwre  for  one  year  after  the 
second,  and  Aen  surrenders  to  the  stewardto  the  use  of  the  lord  Rntedy  1  .Thm^h 
this  be  by  several  indentures,  and  tsoo  days  interpose  between  theendofone  lease 
and  the  banning  of  another,  it  is  ajorfeiture.  Q.  The  covin  is  ap]^ent,thpu^ 
it  was  Tsot  found  3.  Though  he  surrenders  to  the  lord  not  haoin^  notice,  the 
lord  shall  be  atyudged  to  be  in  point  of  forfeiture,  and  shall  avoid  the  leases. 
M.  7  Car.  B.  R.  II.  15.  Matthew  and  fVhetton.  Hal.  MS&— See  the  first 
case  dted  by  lord  Hide  in  Winch.  66.  W.Jo.  41,  and  Hutton,  65^  though  in 
these  books  the  name  is  diflferenL  See  the  second  case  in  1  Buto.  18^  the 
third  in  1  Bulstr.  415,  and  thefourdi  in  Cro.  Cha.  933.  W.  Jo.  249,  and  1  Ro. 
Abr.5o8.  pi.  10 — ^It  is  obsenraMey  that  according  to  the  third  case  died  by 
lord  Hale  a  mere  corenant  that  the  lessee  shsJl  enjoy  for  a  second  year  is  a 
forfoture ;  but  the  second  case  and  other  authorities  are  to  the  contrary ; 
because,  though  in  general  a  covenant  amounts  to  a  lease,  yet  it  seems  harsh 
to  give  such  a  construction,  where  a  lease  amounts  to  Sl  forfeiture,  and  the  in- 
tention of  the  parties  may  hare  effect  by  way  of  iq^reement.  See  Cro.  Jam.  311, 
and  a  Keb.  967.  See  further  as  to  leases  by  copyholders*  and  forfeiture 
on  that  account,  New  Abr.  tit.  Leases,  I.  6.  Vm.  Abr.  Copuhold,G.  c.  H.  c— 
[Note  398.] 

(5)  See  also  dt  Copyhold,  in  Vfn.  Abr.  D.  c.  to  £.  d.  s.  New  Abr.  L.  and 
Com.  Dig.  M. 

(6)  Nota,  by  RoUe  surrender  into  the  hands  of  the  stewards,  thou^  out  of 
the  court,  is  good  without  custom,  M.  34  Car.  B.  R.  Baher  and  Denham. 
Hal.  MSS.— «Seeacc.  1  Ro.  Abr.  500.  pi.  3.  4  Leon.  111.1  Salk.  1S4.    Some 

make 


. 
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[m]  Braciany  lib.4y  foLsog,  speaking  of  these  kind  of  cus*  [m]  Bract. lib. <|. 
tomarytenantSy  saithy  Dare  autem  rum  pouunt  tentmenta  sua^  nee  <pl«  S09.  & 

ex  causd donatunus  ad  aUoi  iransferre  nonmagU  qu^  vil-  ^^^'?j  ^P*  ^'  '^' 
r59«n  l(ttifuri ;  et  unde  « tran^erre  debeanty  reUUuant  ^ea  *"*    •  *♦•  34* 
L  b    J  ^^"^^^^^  ^^  balUvOf  et  ipsi  ea  tradant  (dm  in  viUenagium 
ienenda*    But  although  it  be  incident  to  the  estate  of 
a  copihoid  to  passe,  as  our  auuior  saith,  by  surrenders,  [b]  yet  [6]  Coram  rcge 
so  forcible  is  custome,  that  by  it  a  freehold  and  inheritance  ^'^^-  3i  ^^  3- 
may  also  passe  by  surrender  ( 1 )  (without  the  leave  of  the  lord)  •J'*!??'  ^""*' 
in  his  court,  and  be  delivered  Over  by  the  biuly  to  the  feoffee,  ^^\. '  ^^^' 
according  to  the  forme  of  the  deed,  to  be  inrolled  in  the  court  Corona,  310. 
or  the  like.  iiH.4.83. 

per  Thoming. 

''  A.  B.  commeth  i$do  this  courts  and  iurrendreth,  Sfc**  Here 
Utdeton  putteth  an  example  of  a  surrender  in  court,  and  in  this 
example  three  [c]  things  are  to  be  observed.  [c]  Vide  4  Co. 

First,  that  the  surrender  to  the  lord  be  generall  without  inter  les  cases 
expressing  of  any  estate  (2),  for  that  he  is  but  an  instrument  ^^  copiholds. 
to  admit  Ceittf  a  que  use,  for  no  more  passeth  to  tlie  lord,  but 
to  serve  the  hmitation  of  the  use  (3) ;  and  Ce*  que  uscy  when 
he  is  admitted,  shall  be  in  by  him  that  made  the  surrender,  and 
not  by  the  lord  (4). 

Secondly, 

make  a  distinction  between  stewards  by  deed  and  stewards  by  paroly  and  think, 
that  only  the  former  can  take  surrenders  out  of  court.  Godb.  14a,  and  1  Ld. 
Raym.  159.  But  this  distinction  has  been  frequently  denied,  and  indeed 
seems  unsupported  by  any  good  reason.  Cro.  Jam.  s^^'  Com.  Rep.  85.— 
[See  also  4  jfiast,  271.    $5  Geo.  3.  c.  19a,  and  Watk,  Cop.] — [Note  399.] 

(1)  M.  9  Jac.  C.  B.  n.  5.  D.  D.  JVilde  and  Francis.  Adjudged  accordingly^ 
and  the  admittance  is  tenendum,  but  not  ad  voluntatem  domini.  Hal.  MSS. — 
Vid.  ace.  ante  49.  a,  and  note  6,  there,  and  also  the  books  cited  in  Blackst. 
Law  Tr.  8vo.  ed.  v.  1 .  p.  144.  From  these  authorities  it  appears,  that  estates 
held  bv  copy  of  court  roU,  but  not  at  the  toiU  of  the  lordy  have  been  deemed 

Jreehoid  estates  as  well  by  others  as  by  lord  Coke,  and  in  order  to  distinguish 
them  from  the  ordinary  kind  have  been  denominated  customaryjreeholds.  .In 
consequence  of  the  prevalence  of  this  notion,  a  considerable  number  of  such 
tenants  some  few  years  ago  clauned  a  right  of  voting  9Ajreehdders  at  the 
election  of  knights  of  the  shire.  This  gave  occasibn  to  a  short  but  most 
excellent  treatise  on  the  subject,  in  which  the  learned  author  traces  the  origin 
of  lands  held  in  this  peculiar  way,  and  proves  by  the  most  clear  and  forcible 
arguments,  that  diouffh  these  tenures  in  some  respects  resemble  freeholds, 
they  are  in  truth  nothmg  more  than  a  superior  kind  of  copyhold.  Soon  after 
tiie  publication  of  this  treatise,  the  doctrine  inserted  in  it  received  confirma- 
tion firom  an  act  of  parliament,  declaring,  that  no  person  holding  by  cow  of 
court  roll  shoiUd  be  entitled  to  vote  at  the  election  of  knights  of  the  snire. 
See  Blackst.  Law  Tr.  8vo.  ed.  v.  1.  p.  105,  and  31  G.  2.  c.  14. — [Note  400.] 

(2)  Copyhdider  Jbr  life  surrenders  to  the  use  of  D.  the  lord  accepts  the  sfir- 
render  andadmits  D.for  Ms  UfCy  laho  dies,  Adjudgedy  that  the  surrenderor  shall 
not  have  the  landy  but  the  lordy  Jbr  he  loaho  surrendered  had  not  any^reversion. 
But  if  copyholder  surrenders  to  the  use  ofB,  there  on  Bs.  death  the  surrenderor 
shaUhaveyJbr  he  hath  the  remainder.  M.  6  Car.  B.  R .  Crook,  n.  1  o.  King  and 
Lord.  Hu.MSS. — See  Cro.  Cha.  204,  and  S.  C.  1  Ro.  Abr.  504.  2  Ro.  Abr. 
462.  See  9  Co.  1 07.  Vin.  Abr.  Copyholdy  P.  6  Mod.  68.  1  Salk.  1 88,  and 
Gilb.  Ten.  3d  L6nd.  ed.  257. — [Note  401.] 

(3)  See  post  62.  a.  and  Jeffieries's  case  cited  from  Wils.  in  note  1 . 

(4)  Acc.by  Wifaoiot,  justice,  in  3  Burr,  p-1543;  sufid  see  further  as  to 
this,  Yelv.  223.  4  Co.  27.  b.  Com.  Dig.  Copyhold,  F.  14,  and  Gilb.  Ten. 
3d  Lend.  ed.  257.  r  2 
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Secondly,  if  the  limitatioD  of  the  ate  be  generally  then  Cr' 

que  Mse  taketh  but  an  estate  for  life,  and  therobre  here  Utdeiam 

expiesseth  upon  the  dedaration  of  the  nse,  the  Kmitatifln  of 

the  estate,  viz.  in  fee  simple,  £ee  taOe,  &c. 

fd]  Mich.  9  &  Thirdly,  the  lord  cannot  grant  a  larger  [d]  estate  than  ia 

3  ni.  &  M.  in     expressed  in  the  limitation  of  the  use.    UttUum  here  putteth 

Com.  Banco,  by  ),|    ^^^^  ^  jf  ^^  joyntenants  be  of  copihold  landb  m 

the  wIkiIc  court     ^  ,    -  ^     r         —.  _j-       *     ^\^        ^ 

in  Constabk'k  '^^N  ^^^  ^^  ^^^  ^^  ^'  court  according  to  the  custome  aur* 
c«ie  of  Pickcii-  render  his  part  to  the  lord's  hands,  to  the  use  of  his  last  wfll, 
hain  in  Nor-  and  by  his  will  deviseth  his  part  to  a  stranger  in  fee,  and  dyeth^ 
**^^^'  and  at  the  next  court  the  surrender  is  presented,  by  the  sur- 

render and  presentment  the  joynture  was  sereredv  and  tiie 
devisee  ought  to  be  admitted  to  the  moitie  of  the  lands,  for 
now  by  relation  the  state  of  the  land  was  bound  by  the  sunen- 
<^er  (5). 

**  Into  the  hands  of  the  lord  (in  nanus  domini)."  Dommus  ma- 
lt] Fleta,  lib.  a.  ncriiy  the  lord  of  a  mannor,  is  described  [e]  by  FJeta^  as  he  ou^t 
c.Gsk  71.  to  be,  in  these  words :  In  omnibus  autem  et  supra  omnia  decet 

guemlibet  dominum  verbis  esse  veracem^  et  in  operibus  fidelem^ 

Deum  et  justiUam  amantem,  fraudem  et  peccatum  odientem^ 

voluntarios^,  mcdevoios^  et  if^riosos  coniemnentem,  el  apud 

proximos  pictatem  vuUumque  motibilem  et  plenum ;  ipsims  emim 

interest  poti^s  consilio  qu^  viribus  aii,  propriove  arbitriom 

Non  cujuslibet  voluntarUjuvenis  menestralUy  xxl  adulatorisy  sed 

jurisperitorum  xjirorum  jidelsum  ct  honestorum^  et  in  phaibus 

expertorumy  consilio  debet  favere.     Qui  bene  sibi  vult  cusponcre 

etfamiUa  stuB,  scire  veram  executumem  terrarum  suarum  neees- 

sarium  erit^  ui  perinde  sciat  guantitaiem  suarum  facuUatum  et 

Jinem  annuarum  expensarum.    And  the  residue  is  fit  for  every 

lord  of  a  mannor  to  know  and  foI]q,w,  which  were  too  long  here 

to  be  recited ;  only  his  conclusion,  having  spoken  of  the  lard's 

revenue  and  expences,  I  will  adde,  QitiB  omnia  distincte  scri- 

bantur  in  membranis^  ut  perinde  sagaxmis  vitam  suam  disponaf 

etjacilius  conxincai  mendacia  compostariorum. 

f/l  See  more         [f]  If  the  lord  of  the  manor  for  the  time  being  be  lessee 

«t  thii  4  Co.       for  life  or  for  yeares,  gardlan,  or  any  that  hath  any  particular 

}^IA^*A^^T'  ^°^®'^^>  ^^  tenant  at  w3l  of  a  manor,  (all  of  which  are  accounted 

Rot.  854.  ^^  ^^  domini  tjro  tempore)  and  doe  take  a  surrender  into  his 

inter  Shapland     hands,  and  before  admittance  the  lessee  for  life  dyeth,  or  the 

&  Bidlerinrepl.  yeare's  interest  or  custody  doe  end  or  determine,  or  the  will  is 

in  Com.  Banco,    determined,  though  the  lord  commeth  in  above  the  lease  for 

m^m'mJ^^    ^'^®  ^^  ^'^^  yeares,  the  custody  or  other  particular  interest  or 

oige  adjudged,     tenancy  at  will,  yet  shall  he  be  compelled  (6)  to  make  admit- 

(Cro. Jan. g8.     tance  according  to  the  surrender;  and  so  was  it  holden  in 

6  Co.  do.b.}       ij  Eliz,  in  the  earl  of  Arundel^s  case,  which  I  my  sdfe  heard. 

*'  And 

(5)  M.  3  Jac.  B.  R.  Crookf  n.  30.  Porter  and  Porter.  Hal.  MSS. — See  Cro. 
Jam.  100,  by  which  the  case  appears  to  have  been  adjudged  according  to  lord 
Coke's  doctrine  of  relation.  See  further  as  to  the  relation  of  surrenders  in 
Vin.  Abr.  Copyholdy  T.  b. 

(6)  Nota,  ruledf  that  action  on  the  case  doth  not  lie  against  the  lord  toho 
refuses  to  admits  but  the  remedy  is  to  compel  him  in  chancery,  P.  13  Jac.  B.  R. 
Crook,  n.  1 .  Ford  and  Hosktru.  Hal.  MSS.— See  Cro.  Jam.  368,  and  S.  C. 
Mo.  84a.  a  Bulstr.  336.  But  it  is  said  to  have  been  adjudsed,  that  though 
surrenderee  cannot  have  action  on  the  case  against  the  lord  for  refusing  to 
admit,  yet  the  surrenderor  may.     3  Bulstr.  217.— [Note  40a.] 


L.l.  C.9.  Sect  74^    Of  Tenant  by  Copie.    [59.  b.  60.a. 

**  Andgheth  the  lord  for  ajine,*'    For  the  tignification  of  this 
word  C^nejf  Vide  Sect.  174. 18a.  194.  441. 

Of  fines  due  to  the  lord  by  the  copibolder,  some  be  by  the 
change  or  alteration  of  the  lord  (7),  axid  some  by  the  change  or 
alteration  of  the  tenant.    The  change  of  the  lord  ought  to  be  by 
the  act  of  God,  otherwise  00  fine  can  be  due ;  but  by  the  change 
of  the  tenant,  either  by  the  act  of  God,  or  by  the  act  of  the  party, 
a  fine  may  be  due :  for  if  the  lord  doe  alledee  a  custome  withm 
his  manor  to  have  a  fine  of  every  of  his  copiholders  of  the  said 
manor  at  the  alteration  or  change  of  the  lord  of  the  manner,  be 
it  b^  alienation,  demise,  death,  or  otherwise ;  this  is  a  custome 
against  the  law,  as  to  the  alteration  or  change  of  the  lord  by  the 
act  of  the  party,  for  by  that  meanes  the, copiholders  may  be  op- 
pressed by  multitude  of  fines,  by  the  act  of  the  lord.    But  when 
the  change  groweth  by  the  act  of  God,  there  tlie  custome  is 
good,  as  by  the  death  of  the  lord.    And  this,  upon  a  case  in  the 
chancery  [g]  referred  to  sir  John  Popham  chiefe  justice,  and  [g]  T.  39  Elix. 
upon  conference  with  Anderson,  Periam^  WalmesleVf  and  ail  the  bchveeiiethe 
judges  of  Serjeants  Inn  in  Fleei  Street^  was  resolved,  and  so  cer-  copiholders  of 
tified  into  the  chancery.    But  upon  the  change  or  alteraUon  of  cuc^Tn^L 
the  tenant  (8),  a  fine  is  due  unto  the  lord.  coaoty  of  Norths 

Of  fines  taken  of  copiholders  some  be  certaine  by  custome,  and  umberland,  aud 
some  be  incertaine,  but  that  fine,  though  it  be  incertus,  yet  must  Ariuetuxing  lord 
it  be  ratiow^is.    And  that  reasonablenesse  shall  be  discussed  ^.^^1?*°**''  "* 
by  the  justices  upon  the  true  circumstances  of  the  case  appearing  ( ,  J'cor44.  •. 
unto  them;  ana  if  the  court  where  the  cause  depenaeth,  ad-  Cro.  Cha.196. 
jiidgeth  the  fine  exacted  unreasonable,  then  is  not  the  ^  Ro.  Abr.  578.) 

[QOr\  ^^  copiholder  compellable  to  pay  it  (1).    And  so  was 
^J  it  adjudged:  [A]  for  all  excessiveness  is  abhorred  in  [fc]Pa«jb. 

law.    See  more  concerning  fines  of  copiholders  in  mv  1  Jac.  In  Com. 
Reports  [»],  which  are  so  plainly  there  set  downe,  as  thev  neeS  Banco,  rot  i845» 
not  be  rehiirsed  here.  ■  ^  ^Hnj^**" 

[i]  4Co.thecase«ofcopUiolds. 

Sect. 


(7)  \id.  for  tallages  in  Wales  on  cluznge  oft  he  lord,  34  H,  8.  c,  36.  Hal.  MSS. 
-^See  Sect.  93. — [See  also  Watkins  on  Copyholds,  3d  edit.] 

(8)  See  Vin.  Abr.  Copyhold,  W.  b.  See  also  much  curious  learning  on  this 
subject  in  the  case  of  the  earl  of  Bath  and  Abney  in  1  Burr,  page  206.  In 
that  case  the  court  held,  that  the  executor  of  a  copyholder,  for  a  long  term 
of  years,  was  compellable  t6  be  admitted  and  to  pay  a  fine.  The  great  point 
of  the  case  was,  wnether  a  fine  became  due  on  every  change  of  the  tenant,  or 
on  change  of  the  estate  only, — [Note  403.] 

(1)  frhat  shall  he  a  reasonable  Jine.  Two  years  and  an  half  of  racked  rent 
adjudged  unreasonable ;  and  a  year  and  an  half  is  sufficient.  T.  6  Car.  B.  R. 
Crook,  n,  8.  Doto  and  Gelding.  Two  years  value  of  racked  rent  adjudged  un- 
reasonable, a.  He  who  would  take  advantage  of  a  forfeiture  for  non-payment  of 
ajine  uncertain,  ought  to  assess  a  reasonable  fne,  and  prefix  a  day  and  place 
mthin  the  manor  for  payment  qfU,  Otherwise  non-payment  is  not  a  forfeiture. 
2.  If  it  be  doubtful  whether  thefne  be  reasonable  or  not,  non-payment  is  not  a 
forfeiture,  M.  6  Jac.  C.  B.  n.  5.  D.  D.  WiUawe^s  case.  Vide  tamen^  for  yin 
truth  it  be  reasonable,  non-payment  at  the  day  prefixed  has  been  held  a  forfeiture, 
M.  1630.  Parkers  case, — Custom,  that  copyholder  shall  pay  afne  rftroo  years 
rent  or  under,  hdd  good,  M.  10  Jac.  B.  R.  a  Bttlstr,  n.  23.  Allen  and 
Abraham,  But  M.  36,  37  Eliz.  A.B,  n.  148,  in  Green  and  Bury,  it  was  ruled 
void  for  the  uncertainty,  Hal.  MSS. — See  the  first  case  in  Cro.  Cha.  1 96,  the 
second  in  13  Co.  3,  the  tliird  in  2  Bulstr.  32,  and  the  fourth  in  2  Ro.  Abr.  265, 

R  3  pl-  »• 


60-a.]       Of  Tenant  by  Copic     L.  1.  C.g.  Sect. 75,76. 


Sect.  75. 

A  ND  thae  tenants  are  caUed  tenants  by  copie  of  court  roUe ;  because 
'^  they  have  no  other  evidence  concerning  their  tenements,  but  onehf  the 
copies  Of  court  rolles. 


(4  Co.  «5.) 


"  ^HE  Y  have  no  •ther  endence:\  This  is  to  be  understood 
of  evidences  of  alienation ;  for  a  release  of  a  right  by  deed 
a  copiholder  (that  commeth  in  b^  way  of  admittance)  may  have» 
and  that  is  sufficient  to  extinguish  the  right  of  the  copyhold^ 
which  he  that  maketh  the  release  had  (s). 


Sect.  76*. 

AND  such  tenants  shall  neither  implead,  nor  be  impleaded  for  their  tene- 
ments  by  the  king^s  writ.  But  if  they  will  impleade  others  for  their 
tenements,  they  shall  lutve  a  plaint  entered  in  the  loras  court  in  this  forme, 
or  to  this  effect :  A.  ^B.  complaines  against  C.qfD.  of  a  plea  cf  land, 
viz.  of  one  messuage,  forty  acres  of  land,  four  acres  (f  meadow,  4rt:.  with 
the  appurtenances,  and  makes  protestation  to  follow  this  complaint  in  the 
nature  of  the  hinges  writ  of  assise  of  mordancester  at  the  common  law,  or 
of  an  assise  of  novel  disseisin,  orformedon  in  the  discender  dt  the  common 
taw,  or  in  the  nature  of  any  other  writ,  ^c.  Pledges  to  prosecute  F.  G.  t^c. 

«  SUCH 


pi.  1.  Note,  that  in  the  due  in  which  two  years  rack  rent  was  deemed  an 
unreasonable  fine,  the  admittance  was  on  an  alienation  and  not  on  a  descent, 
and  that  on  a  descent  two  years  value  is  generally  understood  to  be  reasonable. 
See  Rep.  temp.  Finch,  464.  See  further  on  the  quantum  of  fines,  tit.  Copyhold, 
in  Yin.  Abr.  A.  b.  Com.  Dig.  H.  4,  and  New  Abr.  I.  3,  and  the  case  oi  the 
earl  of  Bath  and  Abney  in  1  Burr,  page  206. — [Note  404.] 

(2)  Vid.  hie  Jbl»  59.  a.  A*  surrenders  to  the  use  ofB.  dearly  the  land  is  hound 
by  the  surrender,  but  B.  hath  nothing  in  the  land  tiU  admittance.  M.  8  Car.  B.  R. 
JJurgoin  and  Spurting.  But  if  the  surrenderee  dies,  his  heir  shall  be  admitted, 
If  the  lord  accepts  rent  of  B.  it  is  a  good  admittance.  M.  34  Car.  B.  R.  Baker 
and  Denham.  A.  surrenders  to  the  use  ofB.  tsho  before  adrnittatux  surrenders  to 
the  use  of  C.  and  C  is  admitted.  Ruled,  that  C.  takes  rwthing,  for  B.  u^  sur- 
renders  hath  not  any  interest  to  surrender  till  admittance.  34  Eliz.  Alderman 
Dixe's  case.  M.  6  Jac.  B.  R.  m.  n.  6.  Wilson  and  Woodhall.  But  yet  it  hath 
been  ruled  good,  for  the  admittance  of  C.  shall  be  implied  to  be  an  admittance  ^ 
B. first,  and  so  there  shaU  be  priority.  M.  24  Car.  B.  R.  Baker  and  Denham. 
P.  41  Eliz.  C.  B.  Colchin  and  Colchin.  Vid.  T.  15  Jac.  B.  R.  3  Poph.  5. 
Hal.  MSS. — See  tjie  first  case  in  Cro.  t!ha.  273,  &  283,  and  1  Ro.  Abr.  4739  & 
500;  the  second  in  Sty.  145;  the  fourth  case  in  Yelv.  144;  the  fifth  In  Cro. 
Eliz.  663,  and  1  Ro.  Abr.  4.QQ,  pi.  i .  See  further  as  to  the  subject  of  the 
cases  in  Uiis  annotation,  Com.  Dig.  Copyhold,  F.  11,  and  Yin.  Abr.  CopyhcU, 
•  ,U.  W.  Y.  and  Q.  b— [Note  405.] 


L.l.  e.g.  Sect. 76.     Of  Tenant  by  Copie.    [60;a.60.b. 

"  QUCH  tenants  shall  neither  implead^  nor  be  impleaded,  Sfc"  14  H.  4.  34. 
This  19  evident,  and  needs  no  explanation.  adjudged  in 

parliament. 

**  Bid  if  they  wU  impleade  others^  they  shall  haoe^  S^**    Put 

the  case  that  the  demandant  in  a  pleint  in  nature  of  a  reall 

action  recovereth  the  land  erroneously,  what  remedy  for  the 

party  grieved?     For  he  cannot  have  the  king's  writ  of  UbiIbg   14  H.  4.  34. 

judgement  in  respect  of  the  baseness  of  the  estate  and  tenure,  v^'^'  ^ ' 

being  in  the  eye  of  the  law  but  a  tenant  at  will.  And  the  free-   13  r  3.  tit  ' 

hold  being  in  another,  he  shall  have  a  petition  to  the  lord  in  Faux  judgiocnt. 

the  nature  of  a  writ  of  false  judgement,  and  therein  assigne  7  £.  4. 19. 

errors,  and  have  remedy  according  to  law.  ^1  £•  4>  80. 

'  /  »  (4Co.Qi.b.) 

"  Formedan  in  the  discender  at  the  common  law**    By  the  opi-  3  Co.  8,^^  ia 
nion  of  Littletany  as  there  may  be  an  estate  taile  by  custome  with  Hey don'«  c^ac. 
the  co-operation  of  the  statute  of  fF.  3,  cap,  1,  so  may  he  have  J^^*  "'a?  tit 

dijbrmedon  in  discender  \  but  as  tne  statute  without  a  Xaile. 
FdO.'l  custome  extendeth  not  to  copiholds  (3),  so  a  »^  cus-  (3Co.8i  b. 
L  b    J  ^^™®  without  the  statute  cannot  create  an  estate  tayle.   *  Ro.  Abr.  838.) 

Now  it  is  not  a  sufficient  proofe,  that  lands  have  been 
granted  in  taile :  for  albeit  lands  have  antientlv  and  usually 
beene  granted  by  copie  to  many  men  and  to  the  heires  of  their 
bodies,  that  may  be  a  fee  simple  conditionally  as  it  was  at  the 
common  law.    But  if  a  remainder  have  been  limited  over  such  (1  Ro.  Abr.506. 
estates  and  enjoyed,  or  if  the  issues  in  taile  have  avoided  the  \,^^'  ^7«  314* 
alienation  of  the  ancestor^  or  if  they  have  recovered  the  Cro.  EUa.  717.) 
same  in  writs  oSJhrmedon  in  the  discender,  these  and  such  like  -    ^  . 

be  proofes  of  an  estate  taile.    \v]  But  if  by  custome  copihold  [y]  P«  39  EUa. 
may  be  intailed,  the  same  by  Hke  custome  by  surrender  may  ^^^'*^  ^ 
be  cut  off  (1);  and  so  hath  it  beene  adjudged.  ^  [x\  Some  have  c^toiM  deim 
holden  that  there  was  dLjbrmedon  in  the  discender  at  the  le  manor  de 

common  law  (2).  Overhall  in 

Essex.  aiElia. 
I>>er,  366.  43  EUa.  Dier,  373.  [1]  lo  £.  d.  Fomedoo,  55.  91 R  3.  47.  PI.  Com.  940. 
4  E.  3.  Fonnedpn,  50. 

Sect. 


,  (3)  It  has  often  been  adjudged  accordinffy ;  and  in  such  case  surrender  is  not 
Or  discontinuance^  but  there  may  be  a  bar  bu  custom  either  by  surrender  or  recovery  f 
but  not  toithout  custom.  M.  a  Car.  C.  o.  Crook^  n.  4.  P.  37  Eliz.  Clun  and 
Turner.  P.  1651.  B.  R.  Franldyn  and  Myn.  Hal.  MSS. — See  the  case  of 
M.  2  Cha.  in  Cro.  Cha,  42.  3  Lev.  327.  See  also  post.  60.  b.  and  note  1  &  2, 
there. — [Note  406.] 

(1)  See  2  Ves.  603,  the  case  of  Carr  and  Singer,  in  which  three  judges 
against  Willes  chief  justice  held,  that  where  copyholdis  are  entailable,  and  the 
custom  has  not  prescribed  any  mode  of  barring,  the  entail  may  be  barred'by 
surrender.  But  Willes  chief  justice  thought,  that  in  such  a  case  recovery  was 
the  proper  mode.  Note  the  three  ways  of  barring,  entails  of  copyholds  men- 
tioned in  this  case;  namely,  recovery,  surrender,  and  forfeiture  and  regrant. — 

[Note4o'V.]  • 

(2)  See  further  as  to  entails  of  copyhold  in  Vin.  Abr.  Copyhold^  F.  £.  G.  c. 
[also  Watkins  on  Copyholds,  3d  edit.] 


R4 


60.b.6l.a.]    Of  Tenant  by  Copie.     L.l.C.9.Sect.77. 


Sect.  77. 

/i^D  although  that  some  such  tenants  have  an  inheritance  according  (a 
the  custome  of  the  manor ^  yet  they  have  but  an  estate  but  at  the  trill 
of  the  lord  according  to  the  course  of  the  common  law.  For  it  is  said,  that 
tf  the  lord  doe  oust  them,  they  have  no  other  remedy  but  to  sue  to  their 
lords  by  petition ;  for  if  they  should  have  any  other  remedy,  they  should 
not  be  said  to  be  tenants  at  will  of  the  lord  according  to  the  custome 
of  the  manor.  But  the  lord  cannot  oreake  the  custome  which  is  reasonable 
in  these  cases  (3). 

But  Brian  chief e  justice  said,  that  his  opinion  hath  alwaies  been,  and 
ever  sltall  be,  tftat  if  such  tenant  by  custome  paying  his  services  be  ejected 
by  thk  lord,  he  shall  have  an  action  of  trespass  against  him.  H.  21  £d.  4. 
And  so  was  the  opinion  o/*Danby  chieje  justice  in  7  Ed.  4.  For  he  saith, 
that  tenant  by  the  custome  is  as  well  uineritour  to  have  his  land  according 
to  the  custome,  as  he  which  hath  a  freehold  at  the  common  law  (i). 

13R  3.  tit         "170  R  (Uis  said),  that  if  the  lord,  Sfc."    And  here  Littleton 
PrB»;ript.  10.         -s^    gujjji  ^^jy  |l|J^^  [I  ig  gjjjj  g^^  fQp  g^  j^  ig  g^^  in  13  £.  3. 

jii™^^      13  «•  3.  3a  H.  6.  and  7  E. 4.  19- 

3s  H.  6.  tit  But  he  setteth  not  downe  his  owne  opinion,  but  rather  to  the 

Subpena,9.         contrary,  as  hereafter  in  this  Chapter  apdeareth.    But  now. 
7  £.  4.  tg.  nu^istra  rerum  exoerientia  hath  made  this  cleare  and  without 

question,  that  the  lord  cannot  at  his  pleasure  put  out  the  lawful 
Vide  Sect.  81,  coppiholder  without  some  cause  of  torfeiture,  and  if  he  de>  the 
9a,  84.  133.       coppiholder  may  have  an  action  of  trespasse  against  him;  for 

albeit  he  is  tenens  ad  voluntatem  domini,  yet  it  is  secundum  con* 
suetudinem  manerii  (4). 
m  Vid  [b"]  And  Britten  speaking  of  these  Idnde  of  tenants  saith  thus : 

^E*  3-  95-        Et  ceux  sont  priviledges  en  tiel  maner,  aue  nul  de  Us  doit 
Britfol.  165.      ouster detS'tiels tenements, tant come uzjontles services  T^l."! 

que  a  lour  tenements  cppendent,  ne  nul  nepoet  lour  ser-  lot 
vices  acrestre  ne  change  ajaxre  autres  set;viees  ou  pluis. 
And  herewith  agreeSi  sir  Robert  Danby,  chiefe  justice  of  the 
court  of  common  pleas,  M.  7  E.  4.  19,  and  sir  Thomas  Brian 
his  successor,  Af.  Qi  £.  4.  80,  viz.  that  the  copyholder  doing 
his  customes  and  services,  if  he  be  put  out  by  his  lord,  he  ^afi 
have  an  action  of  trespasse  against  nim. 

Chap. 


(3)  What  follows  m  this  Section  is  neither  in  L.  &  M.— Rob.— nor  P.— The 
addition  first  appears  in  Redm. 

(1)  This  must  be  understood  with  exception  of  such  copybolds^as  by  the 
custom  are  grantable  for  life  only. 

(4)  But  trespass  lies  not  agatnst  the  lord  for  cutting  trees*  HU.  10  E.  i.* 
Rot.  3.  Casus  prions  qf  Anthony,  But  now  the  law  is  changed.  Hal.  MSS«— - 
[Note  408.] 


L,l.C.10.Sect78.  Of  Tenant  by  the  Verge.  [6l.a,6l,b, 


Chap.  10.         Tenant  by  the  Verge.        Sect.  78. 

*'  nr^EN  ANTS  by  the  verge  are  in  the  same  nature  as  tenants  bv  copy  of 
court  roll.  But  the  reason  why  th^  be  called  tenants  by  the  verge, 
isyfor  that  when  they  will  surrender  their  tenements  into  the  hands  of  their 
lord  to  the  use  ofanother,  they  shall  have  a  little  rod  {by  the  custome)  in 
their  luind,  the  which  they  shall  deliver  to  the  steward  (al  seneschall)  or 
to  the  bailijh  according  to  the  custome  of  the  manor,  and,  he  which  shrill 
have  the  land  shall  take  up  the  same  land  in  court,  and  his  taking  shall  be 
entred  upon  the  toll,  and  the  steward  or  bailife  according  to  the  custome 
shall  deliver  to  him  that  taketh  the  land  the  same  rod,  or  another  rod,  in  the 
name  ofseisift',  and  for  this  cause  they  are  called  tenants  by  the  verge,  but 
they  have  no  other  evidence  but  by  copy  of  court  roll. 

**  ^E  WANTS  by  the  verge.**  This  tenant  ^  the  verge  is  a,  14H.  4.  33. 

meere  copiholder^  and  tdceth  his  name  of  the  ceremony  of)  C^"*-  ^^  597) 
the  verge  (a).    Tenure  in  villenage,  or  by  base  tenure,  is  uius 


IQu 


ae  enprover  al  opes  le  seignior ^  et  wcerte  per  verge  et  ntentper  mie  Jjil '  !{  Z^ 
de  esitit,  ne  per  succession  de  heritage,  aont  gards  de  mariage  ne  virgamr 
outers  services  reals,  come  homage  et  rdiefes,  ne  potent  des  amnones 
de  demeines  ne  de  vSlenage  este  demand, 

**  A  le  seneschal/'  (which  we  call  a  stetoard).  Seneschallus  is 
derived  of  «etR,  a  house  or  place,  vxAschale,  an  officer  or  governor. 
Some  say  that  senhRvax  ancient  word  for  justice,  so  as  seneschall 
should  sienifie  officiarhujustitiiB ;  and  some  say  that  steward  is 
derived  msteme  (that  is)  a  place,  and  tioard,  that  signifieUi  akeeper, 
WArden,  or  governor ;  and  others,  that  it  is  derived  of  stede,  that 

signifieth  a  place  also,  and  ward,  as  it  were  the  keeper  Vid«  Sect.  ^,    ^ 

tg  1  n  or  governor  of  that  place.    But  it  is  a  word  t^  of  many  &  379-   lWct«, 
lj  *  I  significations.    In  this  place  it  signifieth  an  officer  of  S^d^'Statd* 
justice,  viz.  a  keeper  or  courts,  &c.    Fleta  describeth  extent,  maner. 
the  office  and  duty  of  this  officer  at  large  most  excellenUy .  Pro'  14  £.  1 . 
videat  sUddominus  de  seneschallocircumspecto  etfideli,  viroprovido  ^  GomTii.  494. 
et  fUscreto  et  gratioso,  humiU,  pudico,  pac^co,  et  modesto,  qui  in 
legibus  consuetudinibusque  provincta  et  officio  seneschalcue  se  cog- 
noscat,  etjura  domini  sui  tn  omnibus  tueriqffectet,  quique  subbal" 
Uvos  domnU  in  suis  erroribus  et  amb^uis  sctat  instruere  et  docere, 
quiqu^  egenis  paroere,  et  qui  necprece  vd  pretio  veUi  d  tramite 
justitia  deviare,  et  perverse judicafe\  cujus  qffiaumett  curias  ienere 
maneriorum;  et  de  subtractiombus  oonsuetwUnum,  serdtiorum, 

reddituum, 
-    -  --    — - —  — I — 

(3)  In  Cro.  Cha.  597,  there  is  a  case  in  which  it  was  pleaded,  that  the 
custom  was  to  surrender  by  a  kni/h,  and  therefore  that  a  surrender  by  the  verge 
was  void.  This  custom  being  alleged  before  the  coimcil  of  ^e  marches  <^ 
Wales,  they  proceeded  to  try  it.  On  moving  this  matter  in  the  king's  bendi, 
a  prohibition  was  granted,  because  the  custom  was  enly  triable  at  the  common 
law ;  but  it  is  not  mentioned  what  the  court  thought  of  the  opefaticm  of  the 
surreuder^Note  409.] 


6l,b.62A.]  OfTenant  by  the  Verge.  L.l.C.10-Seci,79. 

reddituumf  secUman  ad  air\  mercata^  motendina  domini  et  ad  vums 

francpled^aUarumqtulUtertaiwn^dam  inquiratyfy:. 

The  letioiie  pertaining  to  his  office  u  worth  your  readily 

Vide  4  Co.         Every  steward  of  courts  is  either  by  deed  or  without  deed  (i)  ; 

Cases  deCop'a-    for  a  man  may  be  retained  a  Steward  to  keepe  his  Court  baroa  and 

holds,  ib.  96,       leetalso  belonging  tothe  manner  without  deed,  and  that  reteyner 

^'  shall  continue  untill  he  be  discharged*    The  lord  of  a  manner 

may  make  admittances  out  of  court  and  out  of  the  maanor 

also  (2)f  as  at  large  appeareth  in  my  Reports. 

Sect.  79. 

yiND  also  in  divers  lordskipps  and  mannors  there  is  this  custome,  viz. 
^  if  such  a  tenant,  which  hotaeth  by  custome,  will  alien  his  lands  or  tene^ 
ments,  he  may  surrender  his  tenements  to  the  baiUfe  (a  le  baily),  or  to  the 
reeve,  or  to  two  honest  men  of  the  same  lordship^  to  the  use  of  him  which 
shall  have  the  land,  to  have  in  fee  nmpU,fee  taile^  or  for  terme  of  life,  Ifc. 
And  they  shall  pment  all  this  at  the  next  court,  ana  then  he,  which  shall 
have  the  load  by  copy  of  court  roll,  diaU  have  the  same  according  to  the 
intent  of  the  surrender. 

"  rpO  the  bailife  (a  le  baily).**  This  word  bailie,  as  some  say, 
Vide  Iamb.  .  oommeth  of  the  French  word  bayUfe,  in  Latin  balUvus ; 

expoutkm  of  but  in  truth  baily  is  an  old  Saxon  word,  and  signifieth  a  safe 
Suoo  wocds.  keeper  or  protector,  and  baile  or  ballium  is  safe  keeping  or  pro- 
tection :  and  thereupon  we  say,  when  a  man  upon  suielj  is 
delivered  out  of  prison,  traditur  in  ballium,  he  is  oeliveied  into 
bayle,  that  is,  into  their  safe  keeping  or  protection  fromxnason: 
and  the  sherife  that  hath  cuttodiam  comtiatis  is  called  SaUvms, 


and  the  county  ballioa  sua 

9,  Oomyn,  494.        "  Reeve,"  is  derived  of  the  Saxon  woxAgerrfa  oxg^renei  and  by 
(10  6*  coptractiopocralfaeroonruptioDgrgpe,  ocrgiig,andisjnLfl<mejy«« 

rioT^^^  ./^clMorjinqmiitef.  Itsi^ufiesasmuchasiippncal^ 


r,as  wood-reeve,  she^pe-reve,  shire-ieev^  &c.  whereof 
nete,lUi.s.  more  shall  be  said  hereafter.  YideJitetaylib.  a.cap.679wherehe 
»*79-«7«*       treatethoftheofficeofthe  bailife,  and  cap.^ifee^EcM» 

firiqENMds,  of  »:r' the  office  of  the  reeve,  and  what  be- rg2.~1 
longethofdutyandrighttoeitberofthem,  which  words  J    ^  *J 

are  too  long  here  to  be  inserted*  Only  this  I  will  take 

out  of  him.  BalUvus  autem  c^uscunquemanerii  esse  debetinverbo 

verax,  ei  in  opere  diligens  etjidelis,  ac  pro  discreto  appruatore 

cojgidtus  plcftatvs  et  emus,  qui  de  comnuaiioribus  legibuspro  taato 

qfido  Si^ffkten^  se  oognoscat,  et  quid  sU  ita  Justus,  qnbd  ob  wndic- 

tarn  sen  cupiditatem  nan  qtusrat  versus  tenenies  domini  nee  alios, 

4rc.  Pr€Bpoatus  autem  tanquam  appruator  et  cultor  ojf4imus,  tfc. 

domino  vel  ejus  seneschaUo  palam  debet  pnesentari,  cut  injungatur 

cfficmm  iUud  tndHati.    Non  ergo  sit  piger  out  somnolentus,  sed 

effkaatur 

(iL)  3ut  n  patent  is  oecessair.  to  the  making  of  stewards  of  the  king's  manors. 
See  further  title  Sta»ards  qf  Cmrts,  in  Yin,  Abr.  F.  and  Com.  Dig.  Copyhold, 
R.  5--^lNote  410.] 

(a)  See  ante  59.  a.  and  note  6,  there. 


L.I.  CM).  Sect.  80.     Of  Tenant  by  the  Verge.  .  [62.  a. 

fffeaciiur  etcopimu^  commodum  domni  adipisci  nhatur  tt  exarare^ 
e^c,  the  residue  copcerning  both  the  offices  being  worthy  your 
reading. 

^  To  the  baUife  or  to  the  reeve"    Littleton  mtendedi  into  the 
hands  of  th.^  lord  by  the  hands  of  the  bailiffe  or  the  reeve. 

'*  Or  to  txoo  honest  men  qf  the  same  lordship*^    The  custome  Vid. 4 Co. 95. 
doth  guide  Uiese  surrenders  out  of  court,  and  the  custome  must  ^^^^  *°<*  Quain- 
bepiSsued.  '^^'^' 

'<  And  they  shall  present  all  this  at  the  next  court,  Sfc'*  By  the 
surrender  out  of  court,  the  copihold  estate  passedi  to  the  lord 
under  a  secret  condition,  that  it  be  presented  at  the  next  court 
according  to  the  custome  of  the  mannor.  And  therefore  if  after  (4  Co.  29.  b.) 
such  a  surrender,  and  before  the  next  court,  he  that  made  the 
surrender  dieth,  vet  the  surrender  standeth  good  (1) ;  and  if  it 
be  presented  at  the  next  court,  Ce*  que  use  shall  be  admitted 
thereunto ;  but  if  it  be  not  presented  at  the  next  court  according 
to  the  custome,  then  the  surrender  becometh  void  (2) ;  and  so 
was  it  cleerly  holden  Pasch,  14  Eiz.  in  the  court  of  common 
pleas,  which  I  my  selfe  heard. 


Sect.  80. 

■ 

j^ND  $0  it  is  to  be  widerstoody  that  in  divers  lordships,  and  in  divers 
"^  mannors,  there  be  many  and  divers  customes  in  such  cases,  as  to  take 
tenemertts,  andas  to  plead,  andas  to  other  things  and  customes  to  be  done; 
andtohatsoever  is  not  against  reason  may  well  be  admitted  and  allowed. 

'^  HTHERE  be  man^  and  divers  customes.**  This  was  cautioudy 

set  downe,  for  m  respect  of  the  variety  of  the  customes  in 

most  mannora,  it  is  not  possible  to  set  down  any  certainty,  only 

this  incident  inseparable  every  custome  most  have,  vis.  tmitit  be 

consonant 

(1)  But  vide  Trin.  7  Car.  B.  R.  Rot.  373.  Adjudged  M.  «.  Crook^  n.  37. 
Burgoin  and  SfurUng.  A  surrenders  to  the  steward  out  of  court  to  the  use 
o/B.  on  conditton,  and  before  the  next  court  surrenders  to  the  stetoard  to  the  use 
of  C  in  fee ;  the  condition  is  performed,  and  then  he  surrenders  to  the  use  ofD. 
in  fee  by  the  hands  of  the  steuoard,  and  at  the  next  court  all  are  present.  Ruled, 
that  C.  shall  have  the  land,  for  by  the  surrender  the  interest  is  bound,  but  the 
estate  doth  not  pass  tiU  presentment,  but  remainedJuUff  in  A.  andso  the  surrender 
to  C.  is  good,  tohen  the  surrender  to  B.  is  avoided  by  performance  of  the  con- 
dition bffore  the  court.  Hal.  MSS.— See  note  2,  in  60.  a.  See  also  as  to  the 
commencement  of  thesurrenderee's  estate,  Jeffereys'case.inWils.  vol.  i.part  s. 
page  13.  In  that  case  one  having  surrendered  to  the  use  of  his  will  devised 
a  copyhold  to  Miss  Jeffereys  in  fee ;  and  she  being  attainted  of  felony  and 
hanged  before  itulmittance,  the  question  was,  whether  her  interest  in  the  copy- 
hold was  such  as  to  entitle  the  lord  by  forfeiture,  tlie  whole  court  inclined 
against  the  lord,  but  did  not  give  an  wsolute  opinion.— -[See  also  1  Watkins's 
Cop.  8 1.  3d  edit.]->[Note  41 1.] 

(2)  See  further  as  to  the  time  of  presenting  5urren4er8,  Yin.  Ahr.  Copyhold, 
U.  a.  Corar,  Dig;  Copyhold,  F.  lo. 


63.a.62.b.]  OfTenaatbytheVerge.  L.l.  C.IO.S.81,82. 

^  Co.  91.  consonant  to  reason ;  for  how  long  soever  it  hath  continued,  if 

On,  CbtL  MO.)  It  be  against  reason,  it  is  of  no  force  in  law. 

'<  Against  reason.**  This  is  not  to  be  understood  of  every 
imleamed  man's  reason,  but  of  artificiall  aqd  legal  reason 
^varranted  by  authority  of  law  t  Lex  est  summa  ratio. 


Sect.  81. 

AUD  these  tenants  which  hold  according  to  the  custome  of  a  lordship  or 
'^  numnoTf  albeit  they  have  an  estate  of  inheritance  according 
to  the  custome  of  the  lordship  or  mannor^  yet  because  t3*  they  ["62  ."1 
have  no  freehold  by  the  course  of  the  common  law,  they  arecallm  L  b.  J 
tenants  oy  base  tenure. 

«  rpHE  Y  are  called  tenants  by  base  tenure.'*  Of  this  sufficient 
hath  been  spoken  before.    . 


Sect.  82. 


j1  ND  there  are  divers  diversities  betu>een  tenant  at  will,  which  is  in  by 
r^  lease  of  his  lessor  by  the  course  of  the  common  law,  and  tenant  accord" 
ing  to  the  custome  of  the  manor  in  forme  aforesaid.  For  tenant  at  will 
according  to  the  custome  may  have  an  estate  of  inheritance  {as  is  aforesaid) 
^at  the  will  of  the  lord,  according  to  the  custome  and  usa^  of  tne  manor. 
But  if  a  ma?i  hath  lands  or  tenements,  which  be  not  within  such  a  nunmor 
or  lordship  where  such  a  custome  hath  beeneused  in  forme  aforesaid,  and 
will  let  such  lands  or  tenements  to  another,  to  have  and  to  hold  to  him  and 
to  his  heires  at  the  will  of  the  lessor^  these  words  {to  the  heires  of  the  lessee) 
are  void.  For  in  this  case  if  the  lessee  dieth,  and  his  heire  enter,  the  lessor 
shall  have  a  good  action  of  trespasse  against  him ;  but  not  so  against  the 
heire  of  tenant  by  the  cttstome  in  any  case,  Sfc.  for  that  the  custome  of  the 
mannor  in  some  case  may^  aid  h^m  to  barre  his  lord  in  an  action  of 
trespasse,  fyc. 

"  'PENANT  at  will  according  to  the  custome  may  have  an 
estate  ofinheritancef  Sfc."  Here  note  that  Littleton  alloweth, 
that  by  the  custome  of  the  manor  the  copiholder  hath  an  in- 
heritance, and  consequently  the  lord  cannot  put  him  out  without 
cause.  ^ 

'^  But  if  a  man,  SfC.  will  let  lands  or  tenements  to  another, to  have 

and  to  held  to  him  and  to  his  heirs  at  the  toill  of  the  lessor,  these 

words  (to  the  heires  of  the  lessee)  are  void*  For  in  this  case  if  the 

lessee  dieth,  and  his  heire  enter,  the  lessor  shall  have  a  good  action 

10  S.  4.  i8.        of  trespasse  against  him,  Spc.*'    By  whidi  it  is  proved,  that  by  the 

tts  £.  4. 19.        death  of  die  lessee  the  lease  is  absolutely  determined;  which  is 

ij^'  proved  by  this,  that  if  the  heire  enter,  Uie  lessor  shall  have  an 

1 1 H  7^  M         action  of  trespasse,  quare  vi  et  armis,  before  any  entry  made  by 

91  H.  i  \%       the  lessor. 

"  For 


L.  1 .  C.  10.  Sect.  83.    Of  Tenant  by  the  Verge.    [63 .  a . 

t^3.1       **  •^  ^^""^  ^^^  'A^  cttstome  of  the  manor  in  some  case 
^  J  may  aid  him  to  barrehis  lord  in  an  action  of  trespasser 
Sfc*    Hereby  it  appearei^,  that  by  the  opinion  of 
Littleton  the  lord  against  the  custome  of  the  manor  cannot  oust 
the  copiholder. 

Sect.  83. 

A  LSO,  the  one  tenant  by  the  custome  in  some  places  oueht  to  repmrt 
and  uphold  his  /iouses,  and  the  other  tenant  at  mil  ought  not. 

^^J^y  <Ae  custome/'    For  what  a  copiholder  may  or  ou^ht  to  m  Bnttm, 
doe,  or  not  doe,  the  custome  of  the  manor  [a]  must  direct  Hb.  a,  f>l.  76. 

it,  for  consuetudo  manerii  est  observanda,   [b]  But  if  there  be  no  1*3  ^*\^  ?°' 
ne  to  the  contrary,  wast  either  permissive  (1)  or  volnntar|r  cises*de  Copl- 

Sect. 


of  a  cophiholder  is  a  forfeiture  of  his  copihold  (s).  hojds. 


(1)  Formerly  it  was  a  question,  whether  waste  permissive  was  a  forfeiture 
by  the generallayv  in  respect  to  copyhold  estates,  and  according  to  a  case  in 
'  Noy  a  special  custom  is  necessary.  Noy,  51.  But  the  principal  authorities 
are  with  lord  Coke.  See  Ow.  17.  1  Ro.  Abr.  508.  pi.  16,  and  the  case  of 
Eastcourt  and  Weekes  in  1  Lutw.  799.  1  Freem.  516.  and  1  Salk.  186. 
In  this  last  case  the  causes  of  forfeiture  were  making  a  lease  without  license 
and  want  of  repairs,  and  it  appears  to  have  been  agreed  by  all,  that  per^ 
missive  waste  was  a  forfeiture;  and  the  ^reat  point  was,  whether  after  the  death 
of  one  of  two  coparceners,  who  were  seised  of  the  manor  at  the  time  of  the  for- 
feiture, it  was  not  too  late  to  enter  and  take  advantage  of  it.  Three  judges  held, 
that  it  was,  because  according  to  them  lease  and  waste  do  not  operate  like  aliena- 
tions by  fine,  recovery,  or  feoffment  with  livery,  which  are  immediate  forfeitures 
and  extmguish  the  copyholder's  estate  without  any  act  by  the  lord,  but  are  only 
forfeitures  at  the  election  of  the  lord  in  whose  time  they  happen,  and  unless 
he  enters  the  copyholder's  estate  continues ;  and  they  thought,  that  the  right 
of  election  was  not  in  its  nature  either  divisible  or  descendible,  and  therefore 
that  in  the  case  of  coparceners  all  must  join  in  the  election,  and  if  one  of  them 
dies  it  is  too  late  to  make  it.  But  Powel  justice  differed.  He  assented  to  the 
distinction  between  forfeitures  operating  by  immediate  extinguishment  of  the 
copyhold  and  forfeitures  at  the  lord's  election,  and  agreed  that  waste  permissive 
was  of  the  latter  kind ;  but  then  he  thought,  that  Uie  lease  for  years  without 
license  was  as  much  an  extinguishment  of  the  copyhold  as  an  alienation  for  a 
greater  estate ;  and  he  seemed  to  be  of  the  same  opinion  as  to  waste  voluntary. 
Note,  that  Powel  took  another  distinction  between  waste  voluntary  and  watte 
permissive,  and  said,  that  if  waste  permissive  is  repaired  before  the  lord's  entry, 
the  forfeiture  is  purged,  and  advantage  cannot  be  taken  of  it.  Note  also,  that 
in  the  same  case  Trehj  ch.  j.  doubted,  whether  lord  Coke's  doctrine,  that  if 
there  be  two  coparceners  of  a  reversion,  and  waste  is  committed,  and  one  of 
them  dies  leaving  a  daughter,  the  aunt  and  niece  shall  join  in  waste,  u  law.  See 
ante  53.  b.  and  1  Lutw.  803.  This  observation  of  Treby  ought  to  have  been 
mentioned  before.    [See  also  1  Watkins's  Cop.  352.]~[Note  412.] 

(3)  But  the  court  of  chancery  will  sometimes  relieve  against  a  forfeiture 
for  waste,  and  compel  the  lord  to  re-admit,  on  receiving  satis&ction  for  the 
injuiy  he  has  sustained.  Such  relief  is  particularly  given,  where  the  waste  is 
committed  through  ignorance,  or  where  the  waste  is  merely  permissive^  and 
there  has  not  been  an  obstinate  perseverance  in  neglecting  to  repair  after 

notice. 


63.a.]      Of  TeMttit  by  the  Verge.    L.  1.  C.  10.  Sect  84. 


A 


Sect.  84. 

LSO,  tJie  one  tenatii  by  the  custome  shall  do  fealty  y  and  the  other  not. 
And  many  other  diversities  there  be  betweene  them. 


Vide  Sect.  133.  <<  *T^H  E  one  tenant  by  the  custome  shall  do  fealty  j  and  the  other 

natr  And  the  doing  of  feal^  by  a  copiholder,  proveth 
that  a  copiholder,  so  \aa^  as  he  (weerves  the  custome  erf"  the 

(Po9t.  93.  b.)  manor  ana  payeth  his  services,  hath  a  fixed  estate.  For  tenant 
at  willy  that  may  be  put  out  at  pleasure,  shall  not  doe  fealty.  For 
to  what  end  should  a  man  sweare  to  be  fiiithfull  and  trite  to  hi9 
lordy  and  should  beare  fiiitfa  to  him  which  he  diaimeth  to  hold  of 
him,  and  that  lawfully  he  shall  doe  his  customes  and  services,  i&c. 
^en  he  hath  no  oertaine  estate,  but  may  be  put  out  at  the 
pleasure  of  the  lessor,  or  he  himselfe  may  determine  it  at  his 
pleasure.     Of  these  kind  of  customaiy  tenants,  and  oi  many 

4  Co.  9 1 ,  93,      things  concemioff  them,  you  n^y  read  more  in  the  Fourth  Booke 

93»  &c.  Qf  my  Reports,  rol.  21,  22,  23,  &c.    Thus  much,  as  I  have  here 

set  «>wne,  may  suffice  for  the  understanding  of  such  cases  and 
opinions  as  Littleton  hath  expressed  (3). 

Finis  libri  Prind. 

THE 


notice.  1  Cha.  Gas.  95,  and  Free,  in  Chanc.  568.  Another  instance,  in  which 
relief  against  forfeiture  for  waste  is  said  to  be  proper,  is  where  the  lessee  of 
a  copyholder  commits  waste  without  his  direction  or  privity.  Toth.  Cha.  237. 
But  m  this  latter  case  it  may  be  doubted  whether  tne  waste  is  a  forfeiture. 
See  Mo.  49. — ^[Note  413.] 

(3)  See  further  on  the  subject  of  copyhold  estates  Kitchin  on  Courts,  Coke's 
Copvholder  and  the  Supplement,  the  book  intituled  the  Surveior's  Dialogucy 
Cafthorp's  readiiu;  on  Lord  and  Copjholder,  Hughes  on  Original  Writs,  247 
to  259,  the  title  Copyhold  in  the  Abridgments,  the  Lex  Custumaria^  and  the 
several  other  treatises  on  copyhold  law,  particularly  those  by  Sheppard  and 
Nelson.  .  [And  also  Vidal's  eution  of  Watkins  on  Copyholds. J    . 
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Chap.  1.  Homage.  Sect.  85. 


TJOMAGE  is  the  most  honorable  service,  and  most  humble  service  of 
reverence,  that  a  franktenarU  may  do  to  his  lord.  For  when  the 
iemmt  shall  make  homage  to  his  lord,  he  shall  be  ungirt^  and  his  head 
uncovered,  and  his  lord  shall  sit,  and  the  tenant  shal  kneele  before  him  on 
both  his  knees,  and  hold  his  hands  joyntly  together  betweene  the  hands  of  his 
lord,  and  shall  say  thus :  I  become  your  man  (Jeo  deveigne  yostre  home)  ( i ) 

*  7^  nofeftfW  ffpart0f64.fr.  m  the  t%irtefn<&and!/nirtMntfcA2iH0ns.  -By  comparing 
eUher  (f  them  witfc  ihit  jnnoent  oEttiofi,  t^  nccemhf  ^  placing  in  64.  a.  tf  the  latter 
the  three  notes  which  are  in  64,  h,  of  the  former,  wiUofnioutkf  appear. 

from 


(1)  *  Noka,  inandeni  times  byhammeB  or  men,  homagersy  vahom  menom  call  free* 
holders,  were  intended ;  as  in  grants  that  he  and  his  men  shoidd  be  free  from  tciL 
14  H.6.  13. 13  Ass.  35.  33  £.  88.  31  E.  3.  Barr. a6i.  Hal.  MSS.— In  the 
famous  controrer^y  which  began  between  Dr.  Brady  and  others  some  few  years 
before  ^e  Revolution,  about  die  origin  of  the  house  of  commons,  one  pout  in 
dispute  was  the  sense  of  the  words  homines  and  liberi  tenentes  as  used  in  writs  of 
summons  of  parliament  before  the  reign  of  Henry  the  third  and  in  other  ancient 
records ;  the  doctor  endeayouring  to  confine  the  word  to  the  king's  tenants 
in  capiie,  and  his  competitors  on  the  other  hand  being  as  strenuous  to  com* 
prebend  within  the  description  of  homines  any  free  subjects  of  the  kine,  and 
within  that  oiUberi^  tenentes  all  freeholders  in  general,  whether  they  hdd  im- 
mediately of  the  king  or  not.  See  voc.  Libm  homines  in  the  Gloss,  at  the 
end  of  Eirad.  Introd.  to  English  Hist.  Tyrr.  Biblioth.  Politic.  300. 308. 333. 
336.  353. 3^.  537.  and  loid  Lyttelt.  Hen.  3.  Svo.  ed«.  vol.  3.  p.  337.  However, 
Mr.  Tj^rel  dlows  the  word  homines  to  be  equivocal,  and  to  vary  in  the  sensQ 
according  tO;  the  occasion  on  which  it  is  used. --[Note  3.] 
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from  this  day  forward  of  life  and  limbe,  and  of  earthly  worship  (3),  ami 
unto  you  sJtall  be  true  and  fait/full,  and  beare  to  youfaithfor  the  tene- 
ments that  I  claime  to  hold  ofyou^  saving  the  faith  tnat  I  owe  unto  our 
soveraigne  lord  the  king ;  and  then  the  lord  so  sitting  shall  kisse  him  (3). 

/^  U  R  author  having  taught  us  in  his  former  booke  thesereral 

distinct  estates  of  lands  and  tenements  as  most  necessary  to 

be  knowne,  for  the  understanding  of  these  two  other  bookes,  doth 

in  this  second  book  treat  of  the  tenures  (1)  and  services  wherebj 

*  t  Thewt  are  noUi  2  and  3  cf6^  6.  m  the  1 3(ii  and  141th  editions. 

the 


(3)  *  The  words  of  life  and  limbec  and  of  earthly  xoorship,  are  not  in  L.  and  M. 
but  the  Roh.  and  subsequent  editions  have  them. 

(3)  f  Vid.  in  Rot  Pari.  18  H.  6.  n.  58.  a  special  act  of  parliament  to  excuse 
the  kissing  in  the  case  of  homage  made  to  the  king,  by  reason  of  pestilence, 
Hal.MSS. 

(1)  It  is  scarce  possible  to  have  a  just  and  proper  idea  of  our  law  of  tenures, 
the  greater  part  of  which  is  founded  on  principles  strictly  feudal,  without  the 
aid  of  some  previous  information  concerning  tne  origin  of  feuds  in  general, 
and  the  time  and  marnier  of  their  introduction  into  this  country.  This  inte- 
resting subject  seems  to  have  entirely  escaped  the  attention  of  lord  Coke ;  for 
thoi^h  he  writes  so  learnedly  and  minutely  in  explaining  the  nature  of  each 
tenure,  and  its  fruits  and  incidents,  yet  there  is  not  any  thing  like  an  historical 
illustration  with  the  least  reference  to  the  general  doctrine  offends,  or  to  the 
means  by  which  they  were  estabHished  in  England ;  a  silence  the  more  unac- 
countable, because  the  subject  exercised  the  pens  of  several  cotemporary 
writers ;  and  the  great  antiquary  of  our  English  laws,  sir  Henry  Spelraan, 
had  actually  published  the  first  part  of  his  Glossary,  in  which  he  discourses 
largely  on  feuds,  near  two  years  before  the  first  edition  of  the  Commentary 
on  Littleton.  To  supply  the  deficiency  here  imputed  to  lord  Coke^  as  &r 
as  the  compass  of  an  annotation  will  allow,  it  shall  be  attempted  to  state 
shortly  some  of  the  principal  opinions  which  occur  on  tlie  subject,  and  to 
refer  to  some  of  the  books  in  which  they  are  respectively  advanced  or  con- 
troverted. 

As  to  the  first  institution  of  feuds,  some  writers  deduce  them  firom  the 
earliest  aees  of  the  world,  and  suppose,  that  the  idea  of  giving  land  on  the 
terms  of  aoing  military  service  for  it,  which  it  must  be  confessed  was  the  grand 
principle  of  the  feudal  system,  must  have  been  common  to  the  most  ancient 
nations,  when  they  emigrated  to  form  new  settlements,  and  was  the  natural 
result  of  such  a  situation.  See  Niell.  Disputat.  Feud,  cited  in  Voet.  ad  Pandect, 
lib.  38.  Digres.  de  Feud.  1  Gen.  47.  But  this  opinion  has  been  generally 
disapproved  of  as  fanciful,  and  founded  on  a  narrow  and  incomprehensive 
notion  offends,  and  depending  on  resemblances  too  faint  and  remote  to  warrant 
a  just  comparison.    Itter.  de  Feud.  Imper.  c.  1.  s.  s.   Spelman.  Posthum.  %. 

Others  think,  that  they  discover  the  origin  of  feuds  in  the  institution  of 
patron  and  client  by  Romulus  on  the  first  founding  of  the  Roman  state.  Zasius 
£pit.  Feud.  &c.  cited  in  Itter.  de  F^ud.  Imper.  c'l.  s.  3.  But  the  slightest 
examination  shows  this  connection  to  have  been  widely  difierent  from  that 
between  lord  and  vassal;  the  latter  merely  arising  firom  land,  and,  according 
to  the  strict  and  pure  notion  of  fends,  bemg  ever  accompanied  with  services 
of  2Lmlitaru  kind,  and  also  with  ^Jurisdiction ;  whidi  circumstances  are  quite 
foreign  to  tne  former,  and  seem  of  themselves  so  essentially  to  distinguish  the 
two,  as  to  render  the  labour  of  seeking  for  other  difierences  wholly  unneces- 
sary. See  Bodin.  de  Repub.  lib.  1.  c.  7.  Crag.  Jus.  Feud.  lib.  1.  Dieges.s. 
et  Duck«  de  Us.  Jar.  Civ.  c.  6. 
Otbers  again  have  suggested,  that  the  grants  of  forfeited  lands  to  the  veteran 

soldiers 
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the  said  lands  and  tenements  be  faolden ;  which  he  divideth  into 
tirelve  parts,  viz.  Homage^  Fealty^  Escuage^  Knight  Service,  S6^ 
cage^Frankalmoigne^  Homage  AuncestreU^  Grand  Serjeantyy  Petit 
Sajeanty^  Tenure  in  Burgage,  in  Villenage,  and  into  Bents. 
Wherein  his  method  is  most  excellent ;  for  he  beginneth  with 
Homage^  because  it  is  the  most  humble  service  of  reverence,  ex-  (4  Co  8.  a. 
pressing  the  duty  of  the  tenant  to  his  lord,  and  the  affectionate  ^▼il**  case.) 

love 


soldiers  of  Sylla,  Julius  Caesar,  and  the  Triumvirs  in  the  latter  times  of  the 
Roman  republic,  gave  rise  to  feuds.  But  it  has  been  sensibly  observed  by 
a  very  ingenious  writer,  that  such  lands  were  given,  not  on  the  condition  of 
Juture  but  as  rewards  for  past  military  services,  and  after  the  donation  of  them 
were  of  the  nature  of  other  Roman  estates.  Sullivan's  Lectures,  251.  See 
also  Clarke's  Connect,  of  Roman,  Saxon  and  English  coins,  440. 

Some  compare  the  coUmi  et  gleba  adscriptitii,  of  which  there  is  such  frequent 
mention  both  in  the  Theodosian  code,  and  in  that  of  Justinian,  with  feudato- 
ries. But  nothing  can  be  more  strongly  marked  than  the  distinction  between 
the  two,  for  tiie  former  were  adstricted  to  the  soil,  were  employed  in  culti- 
vating it,  and  in  performing  other  rural  services  for  the  owner,  and  in  short 
approached  nearer  to  slaves  "it^an  to Jree-meny  soldiers  andjeudal  tenants.  See 
Itter.  Feud.  Imper,  cap.  1.  sect.  3. 5. 

One  civilian  of  the  first  character  seems  to  deduce  fiefs  from  the  procuratores 
pradiorum,  the  emphuteuticarii,  and  others  of  a  similar  description,  who  are 
well  known  to  the  Roman  law.  Cujac.  Observ.  lib.  8.  c.  14,  and  De  Feud, 
lib.  1.  princip.  But  it  should  be  recollected,  that  the  procuratores  pradiorum 
were  properly  only  baili&  and  servants  to  the  owners  of  the  land,  and  tliat  the 
emphyteuHcarii  were  merely  occupiers  of  land  under  contracts  of  hiring ;  and 
therefore  one  may  differ  from  the  great  author  of  this  opinion,  without  for- 
getting the  respect  justly  due  to  %o  high  an  authority.  In  truth,  the  possessions 
of  the  ybrmtfr  do  not  appear  to  have  been  like  any  fief,  and  those  of  the  latter 
at  the  utmost  only  come  near  to  a  resemblance  of  fiefs  of  the  pradial  and 
improper  kind,  such  as  our  socage  tenure,  and  other  deviations  from  the  original 
feudsl  establishments.  Consequently  it  is  not  in  tiie  least  probable,  that 
pure  and  genuine  fiefs,  which  were  the  price  of  military  service  only,  and 
l^ve  rise  to  the  great  system  of  tenures,  should  be  the  ofispring  of  such  parents. 
.—The  same  observation  may  be^applied  to  the  pradia  stipendiaria,  which 
some  writers  cite  from  the  books  of  tne  Roman  law  as  instances  of  fiefs,  but 
which  were,  as  I  apprehend,  only  a  species  of  the  emphyteusis,  or  land  let  to 
hire.  See  Itter.  de  Feud.  Imp.  cap.  1.  sect.  3. 5.  Heinecc.  Syntagm.  Antiq. 
Rom.  Jib.  3.  tit.  3.  s.  13,  and  the  word  stipendiaria  in  the  Lexicons  of  the 
Roman  Law. 

As  to  the  soUariif  who  were  the  companions  and  followers  of  the  princes 
and  chieftains  amonest  the  ancient  Guuls,  and  are  by  some  writers  considered 
as  feudal  vassals,  their  attachment  was  independent  of  land ;  and  this  of  itself 
is  sufficient  to  show,  that  the  connection  was  not  the  same  as  that  which  is  the 
.result  oi  tenure.  However,  it  may  be  proper  to  observe,  that  a  like  sort  of 
union  between  the  princes  of  the  ancient  Germans  and  their  comitesi^  agreed 
by  those  who  refer  the  origin  of  fiefs  to  a  much  later  period,  to  have  been 
one  of  the  many  causes  which  accelerated  the  progress  of  fiefs.  Itter.  de  Feud. 
Imper.  cap.  1 .  sect.  4, 5. 

Another  opinion  as  to  tlie  beginning  of  fiefs  is,  that  the  use  of  them  may 
be  dated  from  the  time  of  the  emperor  Alexander  Severus,  who  about  thic 
middle  of  the  third  century  granted  out  large  districts  taken  firom  the  enemy 
on  the  firontiers  of  the  Roman  empire  to  the  duces  limitanei  and  others  of  his 
officers  and  soldiers,  under  the  conditions  of  military  service,  and  on  those 
terms  declared  the  land  transmissible  to  heirs.  Scld.  Tit.  of  Hon.  2d  ed.  c.  1. 
Vol.  I.  -%  8. 23. 
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lore  and  protection  of  the  lord  towards  his  tenant,  as  hereafter 
shall  appeare.   Secondly,  FtaUy^  a  sacred  sernce,  ex- 
pressing by  t^  oadi  his  fidehty  to  his  lord.  r64«  1 

Thirdly,  Escuage,  which  is  sertUktm  zcuiij  theservice  I  k  i 
of  the  shield.  l  d.  j 

Fourthly,  Knights  service^  for  the  defence  oi  the  reahne  against 
outward  hostility  and  invasions,  which  the  better  might  be  effisct:- 
ed,  if  such  duty  fidelity  and  love  were  betweene  lords  and  tenants, 
as  ouffht  to  be,  and  as  the  law  expecteth. 

Fifthly,  Socage,  the  service  of  the  plough,  aptly  placed  next 
kniffhts  service,  for  that  the  plonghman  mdc^  the  best  souldier, 
as  raall  appeare  in  his  proper  place. 

Sixthly,  Frankdmoigne,  service  due  to  Almighty  Grod,  placed 
towards  the  middest  for  two  causes :  first,  for  that  the  middest  is 
the  most  worthy  and  most  honourable  place :  and  secondly,  be- 
cause the  first  five  preceding  tenures  and  services,  and  the  other 
sixe  subsequent,  must  all  become  prosperous  and  useful!,  by  rea- 
son of  God's  true  religion  and  service ;  for  Nmnauam  jnotpad 
atccedunt  ret  humawBy  M  negU^untur  divime.  Wnerein  I  would 
have  our  student  follow  the  advice  given  in  diese  ancient  verses, 
for  the  good  spending  (^the  day ; 

Sex  horas  sonnoj  tatidem  ties  legUnu  aquis* 

Quahior  orabis^  des  epuUsque  dutu. 
QMod  superett  ukrit  mcris  largire  eankenis. 

Seventhly,  Hom^^eattacertrW/,  ancient  finidlies  enjoying,  with 
their  blood,  the  ancient  inheritance  of  their  forefiithers,  as  a  great 
blessing  of  the  Almighty. 

8,  and  9.  Serjeanty  grand  etpdit^  due  to  the  king  only,  to  whom 
the  hi^est  and  most  eminent  honor,  lifeance,  and  reverence  of 
all  kinde  is  due ;  which  hath  two  notable  efecta.  First,  imperii 
majestas  est  tuUde  sabuy  according  to  the  old  rule ;  and  secondly, 

it 


8. 93.  p.  333.  Duck,  de  Us.  Jur.  Civ.  lib.  1.  c.  6.  Itter.  de  Feud.  Imper.  c  1. 
s.  3,  and  Clarke's  Connect  Rom.  Sax.  and  Engl.  Coins,  44a  These  grants, 
and  some  few  others  of  a  like  kind,  which  are  attributed  to  succeeding  Roman 
emperors,  give  the  semblance  of  probability  to  the  conjecture  of  those,  who 
consider  the  feudal  establishments,  so  common  b  the  subsequent  times,  as 
mere  imitations  of  these  examples  and  extensions  of  the  same  policy ;  aiid  it 
must  be  owned,  that,  they  at  least  seem  to  justify  Mr.  Selden  in  obeerving, 
that  same  use  of  fiefs  may  very  properly  be  referred  to  the  time  of  Alexander 
Severus. 

But  that  opinion  which  seems  to  have  the  most  prpbabili^,  and  is  adopted 
by  the  generality  of  the  best  writers,  particularly  those  of  the  present  times, 
attributes  the  origin  of  the  feudal  establishments  principally  to  the  northern 
nations,  which  in  the  fourth  and  fifUi  centuries  overran  Uie  western  part  of  the 
Ronum  empire,  and  at  length  out  of  its  ruins  formed  tlie  prinpipel  of  tne  various 
states  and  governments,  into  which  we  now  see  Europe  divided.  Many 
reasons  might  be  adduced  in  favour  of  this  opinion,  and  to  evince  that  pur- 
suing the  history  of  these  nations  from  their  first  successful  irruptions  mto 
the  Roman  empire  is  the  only  true  way  of  exploring  the  source  of  the  ftudal 
institutions ;  but  this  is  not  tne  place  fi>r  a  minute  discussion  of  a  subject  so 
extensive  and  difiicult. 

»^  [See  this  note  continued  at  the  commencement  of  Mr,  Butler's  noieSf 
beginning  191.  a.]— [Note  1.] 
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tt  is  an  aamred  means  of  Ions  oonttnuaiice  of  houses  and  families 
in  proq»e]X)as  eslate,  whereca  our  author  speaketh  in  the  Chapter 
before. 

10.  Then  foUoweth  the  tenure  of  Burgage*  of  ancient  bursiies 
and  cities,  &c.  which  are  to  be  supported  for  the  honour  ofthe 
kittg^  and  for  the  maintenance  of  trade  and  traffique,  the  life  of  all 
commonwealths,  especially  of  islands. 

11.  ViUenage,  for  the  perfovmance  of  service,  yet  necessary 
serrios,  for  the  elensing  of  cities>  boroughes,  manners,  &c»  and 
for  the  better  manuring  (^  arrable  grounds,  and  increase'  of 
husbandry. 

isu  And  lastW,  tenure  by  rents,  which  are  called  vivireddUus, 
because  the loras  and  owners  thereofdo  live  by  them;  whU^they 
shall  enjoy  the  better,  if  trade  and  traffique  be  maintained,  and 
our  native  commodities,  which  are  rich  and  necessary,  holden  up 
and  saledbie  at  a  reasosiahle  value.  And  now  understanding  his 
method,  let  us  peruse  our  author's  words* 

And  as  our  aujthor  benmne  his  first  booke  with  fee  simple, 
which  is  the  most  principell  and  worthiest  estate,  so  he  beffinneth 
his  second  boolce  with  homage,  which  is  the  most  honourable  and 
humUe  serrioe.  4 

^  Hanumt'*  is  derived  o£[a]  homo;  and  it  is  called  homage^  U]  GlanvU. 
because  when  he  doth  this  service,  he  saith,  Jeo  deveigne  vostre  ^'^  ^  '* 
kome;  I  beeome  wour  man.    And  ixt  English  homage  is  called  Bri^fo  170  ^' 
manhood,  so  aa  me  manhood  of  his  tenant  and  the  homage  of  his  i^^,'  1^*3/  ' 
tenant  is  all  one.    Muiua  quidem  debet  e$se  dominu  et  homagii  Piet.ii.  3.  c.  16. 
Jtdelitaiis  connexion   Ua  quid  quantum  homo  debet  domino  ex  Mir.c.  3.  de 
komapoy  tcmtum  iUidtb^  daminus  ex  dominio  prater  iolam  rete-  Homage; et  1.  &. 

T€mlam» 

^  True  andfakhfidLr    These  words  are  of  great  extent,  for 
they  extend  to  the  observation  of  the  lord's  counsel!  in  whatso- 
^nrer  is  honesS  and  profitaUe.  [b]  Omnis  homo  debet  Jidem  domino  [&]  lib.  Rub. 
$uo  de  vitd  et  membrif  smSf  et  terreno  honoret  et  observatione  con*  ^*  55* 
mlU  wiper  komeitum  et  utile  (comprehended  under  these  words 
Sriie  awi/aiihfidlj  sabcdjide  Deo  et  ierna  prindpi. 

C65."|  •^  "  Sendee.'^  [c]  Serdtium  in  lege  AngU^  re^4-  [c]  a  H.  4. 6. 
n;  J  lariter  acdpitur  pro  sercitiOf  quod  per  tenentes  domtnis 
suis  debetur  ratione/eodi  wi*  But  seroitium  est  duplex ; 
jpinfuaZtf,  whereof  more  shall  be  said  in  the  Chapter  of  Frankal* 
moi^ne ;  el  temporo/e,  whereof  our  author  here  treateth*  And  he 
begmneth  with  homage,  first,  because  it  is  most  honourable,  for 
konorplu8estinhonorante,qudminhonorato.  8.  Itii  most  humble 
$er%fice  ofreverenoe^  and  botn  of  these  for  five  causes  on  the  part  of 
the  tenanL  First,  the  tenant  when  hedoth  his  homageis  disctnctus^  GlanvU.  et  Mir^ 
disarmed  or  unguarded.  Secondly,  nudo  capitCy  bare-headed,  ubt  supra. 
Thirdly,  adpede»  domini  super  genua  profectus.  Fourthly,  ambas 
manusjundas  inter  manus  domtni  pomgit.  Fifthly,  per  verba 
omm  supplici  veneraiione  plena,  he  saith,  1  become  i^ur  man, 
Sfc.  And  fordiree  causes  on  die  part  of  the  lord.  Firat,  the 
lord  doth  ait.  Secon^y,  he  indosedi  his  tenant's  hands  betweene 
hisowne.'  Thirdly,  the  lord  sitting  kisseth  the  tenant.  Fk-udent 
antiquity  did,  for  the  more  solemnity  and  better  memory  and 
Observation  of  that  whidi  is  to  bee  done,  expresse  substances 
under  ceremonies. 

Nil  sine  prudentifedt  ratione  vetustas: 

s  a  "  /  become 
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*^  I  become  your  fMH  ofH/e  andUmUr    And  therefore  he  is 
disdnctusj  for  that  he  nrast  never  be  armed  agaoMt,  or  oppoaite 
PnctfeLSa      to  his  lord,  but  both  life  and  member  must  be  readj  for  toe  lair- 
2J^^^  ^  fall  defence  of  his  lord, 

cap.  t6.  9.  *'  Cff  earthly  konor.      Ezpreved  by  Jmeelmg  at  the  feet 

of  his  lord. 

3*  Debeiguidemteneiumanus  suae  vinuqwepomere  inter  9iumvs 
mtrasque  domni  suiy  per  quod  tigmficahtr  ex  parte  damhdprotecHo 
defetmo  H  warrantiay  ei  ex  parte  tenentis  reveremtia  et  tmbfeciib- 
So  as  th6  holding  tip  of  the  tenant's  hands  betokeneth  reverence 
and  subjection,  and  the  lord's  indodng  of  his  tenant's  hands 
between  his  own  betokeneth  protection  and  defence. 

4.  ^  And  unio  yon  skaU  be  true  andjakhfidly  and  beare  to  yarn 

Jath,  Sfcr  Ihisfaithy^/Ed^,  ixJMuz  perpOtam,  this  perpetuall 

league  between  the  lora  and  the  tenant  is  exprened  by  the  lord's 

Bract.ubifupn.  kisnng  of  the  tenant  And  some  say,  thatj^edicf  didtarhfide^ 

Brit.  foL  174.      maafidet  interpomtur.  And  so  finne  and  strong  was  this  league 

between  them,  that  by  the  ancient  law  niEn^andj  nikUj^eere 
potest  tenens  propter  ooUgationem  homagUy  quod  vertahtrdomho  ad 
exhitredaiionem,  vd  cJiam  atrocem  injuriam.  Nee  domnnu  tenenti 
i  coHverto.  Quibd  sifecermt^  disiolvihtr  ei  exiinguihir  komagkan 
omninb  et  komagii  connexio  ei  oUigaiiay  ei  erii  inde  jutiuM  Judi- 
cium cum  venerit  contra  homagium  etJUeHiaiis  Macramentum^  qubd 
in  eo  in  quo  delinquuni  puniantur^  # •  m  penond  domun^  qubd 
amitiat  dominium^  et  inper$oua  teneniiSf  quod  audUat  tenemenium^ 

yPor  the  tenemenU  thai  I  dame  to  hold  of  you."  BrOton 
H  ^^  obi  saith,  that  [a]  in  doing  of  homaoe  he  must  name  the  lands  or 
n*^  ..  tenements  for  which  he  doth  homage  in  certaintie;  and  the 

Bract. nbi Mori*  •  _..         ,  ..       °.        .    -      •  »• 

GlanvU.  lib.  o.     ^eason  IS,  ne  tn  captione  kamagu  conOngai  domtnum  per  lugu- 

cap.  1.  gentuan  deeipi  rd  per  error^m, 

Mir.  cap.  3.  de        For  the  better  understanding  of  that  which  shall  be  said  hen^ 
Homage.  ^f^^  j^  |^|o  5^  knowne,  that  first,  there  IS  no  land  in  Em^andiik 

the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  hoiden  of 
some  lord  by  some  luiid  of  service,  as  partly  hath  been  touched 
before  (i). 

Secondly, 

(1)  According  to  this  position,  of  which  the  truth  is  undeniable,  all  the  lands 
in  England,  except  those  in  the  king's  hands,  are  feudaL  This  uniyersality  of 
tenures,  if  not  quite  peculiar  to  England,  certainly  doth  not  prevail  in  several 
countries  on  the  continent  of  Europe,  where  the  feudal  svstem  has  been 
established ;  and  it  seems,  that  there  are  some  few  portions  m  allodial  land  in 
the  northern  part  of  our  own  island.  In  France  they  still  have  their yranc-a/ent 
whidi  is  the  name  by  which  allodial  land  is  distinguished,  as  well  as  their  £efs,i 
and  in  some  provinces,  such  as  Provence,  Languedoc,  and  others,  which  not 
having  any  couiume  or  system  of  customary  law,  adopt  the  toritten  or  RomoM 
law,  the  country  is  so  far  from  being  wholly  feudal,  Uiat  all  inheritances  are 
presumed  to  be  quite  free  from  feucuil  dependanoe  till  the  contrary  is  proved, 
and  therefore  are  called  yranc-a^  sans  tiire^  that  is,  free  without  the  possessors 
bein^  obliged  to  prove  them  so.  Instit.  Droit.  Franc,  par  Arffou,  1.  3.  c.  3. 
Decis.  Nouv.  par  Denisart,  tit.  Franc-aleu  and  Droit-ecrit.  Even  m  Normandy, 
from  which  country  our  ancestors  borrowed  at  least  some  parts  of  our  law  of 
tenures,  and  where  the  feudal  policy  with  its  utmost  rigors  is  supposed.tohave 
been  so  early  and  so  completely  introduced,  a  remnant  of  allodial  land  is  still 

to 
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SecoDcUyr  all  the  lands  [b]  within  diis  redme  were  originally  [6]  1 8  E.  3. 35. 
derived  from  the  crowne,  and  therefore  the  king  is  sovereigne  44  E-  3-  5* 
lord,  or  lord  panunoont,  either  mediate  or  immediate,  of  all  and  ^^^-^  ^ 
every  paroell  of  land  within  the  realme  (a).  8  H.  7.  n. 

-  Thirdly,  that  in  ancient  time  lords  upon  the  creation  of  their 
tenmres  did  not  onely  reserve  rents,  services,  and  profit,  &c.  for 
which  they  mieht  distreine  and  have  other  remedy,  but  also 
tooke  an  humble  submission  of  his  tenant  by  promise  and  oath 
(for  to  homage  fealty  is  incident),  to  be  true  and  faithfull  to  him 
for  the  tenements  holden  of  him,  which  submission  is  called 
homage  and  fealty,  according  to  the  tenure  reserved. 

**  Saving  thefakh  that  I  otve  unto  our  soveraigne  lord  the  king,'*  GlaoTiI.  lib.  9. 
Both  because  there  is  homagium  l^eumy  which  is  due  to  Uie  c.  1. 
king  onely,  and  also  because  he  is  sovereigne  lord  over  all  (3).     ^^^-  ^'  3»  ^ 

-  Fealty. 
Bract,  ubi  sapra.   Brit,  ubi  sapra.   Inter  InqoU.  apod  Lanceston.  anno  6  E.  1 .    Cornub.  inTbes. 

I  have 

to  be  found,  and  their  reformed  coutoumier  expressly  divides  their  estates  into 
JrancnUeu  and  tenures*  Littlet.  par  Houard,  v.  1.  p.  196,  and  Cout  Reform* 
Norman,  par  Berrault,  art.  10a.  The  German  and  Dutch  lawyers  make  the 
like  distinction  with  respect  to  lands  in  their  countries;  and  they  must  almost 
necessarily  have  a  considerable  prq)ortion  of  allodial  land,  as  the  rule  of  their 
courts  of  justice  is  to  presume  in  favour  of  it,  whenever  the  quality  of  the  land 
appears  doubtful.  Heinecc.  Elenl.  Jur.  Germ.  lib.  3.  tit.  1.  s.  35.  Dar.  Inst. 
Jur.  Priy.  German,  sect,  705,  706,  and  Voet.  ad  Pandect,  lib.  38.  Digres.  de 
Feud.  sect.  4.  As  to  Scotland,  lord  Stair  expresses  himself  rather  ambiguously 
oti  the  subject;  for  he  says  that  there  remains  little  of  allodial  land  in  Scotland^ 
but  in  a  few  lines  after  observes,  that  the  glebes  of  the  clergy,  which  seem  to 
come  nearest  to  allodialSf  are  more  properly  mortified,  or,  as  we  should  call 
them,  mortmainjees*  Sta.  Inst.  b.  4.  t.  3.  s.  4.  However,  other  respectable 
authors  rank  the  manses  and  glebes  of  the  Scotch  clergy  amongst  things  allo- 
dial; and  write  as  if  they  thought  that  the  law  of  fien  had  not  yet  pervaded 
ihe  Oirkneys.    £rsk«  Princ.  Law  Scot.  126.    Ess.  Brit.  Antiq.  19. — [Note  3.] 

(3)  See  ante  fol.  64.  a.  note  1,  and  fol.  1 .  b.  note  1. 

(3)  Vid.  As  to  the  homage  by  the  Jang  of  England  to  the  king  of  France^ 
Jbr  the  dutchy  of  Aguitain^  Sec,  It  nas  doubted^  whether  the  homage  ought 
to  be  liege;  but  at  length  it  tocLS  resohed,  that  it  should  be  liege;  and  Jbr 
that  purpose  writs  patent  were  made  by  the  king  of  England,  settling  it  in 
this  tooy,  viz.  that  the  king  of  England  duke  of  Guyen  should  hold  his  hands 
between  the  hands  of  the  king  of  Prance,  and  ne  who  should  speak  for  the  king 
of  France  should  address  hts  words  to  the  king  of  England  duke  of  Guyen^ 
and  should  say  thusy  Do  you  remain  a  liege  man  of  tlie  kins  of  France,  my 
lord  who  is  here,  as  duke  of  Guyen  and  peer  of  France,  and  promise  to  bear 
him  faith  and  loyalty  ?  say  yes;  and  that  the  said  king  duke  and  his  success 
SOTS  dukes  of  Guyen  should  say  yes ;  and  that  then  the  king  of  France  should 
receive  the  said  Inne  of  England  and  duke  to  the  said  homage  and  faith,  and 
-with  a  kiss  saving  &s  right  and  the  other^s.  1  Pars  Pftt.  5  E.  3.  m*  19. — For 
the  homage  done  to  the  Pope  by  king  John,  see  M.  Paris,  237.  Hal.  MSS.^— 
Tor  a  full  account  of  the  circumstances  whldi  attended  Edward's  homage 
for  Guienne,  &c.  see  1  Tind.  Rap.  fol.  ed.  41 2.  See  also  Froiss.  1. 1.  c.  35,  and 
4  Rym.  Feed.  383  to  390,  there  cited,  and  Du  Fresn.  Glos.  voc  Homagium. 
Mr.  Tindal  in  a  note  on  Rapin  observes,  that  liege  or  full  homage  is  done  with 
head  bare  and  sword  ungirt,  as  if  that  was  the  thine  which  chiefly  distinguished 
homage  ligeum  from  homase  non  ligeum.  But  in  truth  that  formality  was 
incident  to  both,  and  the  differencel)etween  the  two  was  of  a  more  essential 
kind,  and  Philip  de  Valois  of  France  and  our  Edward  the  Third  knew  this,  or 

s  3  probably 
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Ihine 

CMmmO&UM9mTCKfWH€tmnpmmtgmmmtm€f 

flptm  ab  aliquo  reeufere  dAetd^  mm  fagim 


W9MS  tfUWIBI  ftVV  CSMBfMllMMSf  ft  #f 

ff fltrtwfiTit  ef  dedeetu  iptiut  dotuui  Ttgit  wd  valewiiuM  dttfwi  wuOT 
librarum^  de  Hemrico  dtPamtmy^  Tkomdde  Kamtfj  Jakwmmr  4r 
Bella  Prato,  Laurent fUo  Rk*  JoManmele  Soer^  WH- 
lieimodeAles\tJ-  Eudomede  TramaA  R4igaroleGfotj  fgS  H 
JokauMt  le  Lunge,  Radode  BemU,  Gmi&me  lihvnif  |_  |^*J 
WUUdwu}  de  RomdlDerrek,ei  HetLCeamd^aceepit  waxiiMa 
contra  prroUepum  pngdid',  mmUA/add  w^eniiome  de  howugm  H 
Jidelikie  domtno  r^  debUit.  And  judgement  in  the  end  wat 
giren  against  Che  said  bishop. 


**  King^  Our  ancestors  die  Saxtm$  termed  him  Camng  mt 
Cyningy  a  name  rignifying  power  and  skill,  which  by  wajr  of  coo- 
traction  we  now  caH  King.  This  name  the  Saxons  with  a  small 
alteration  had  from  the  BrkiaineSf  who  caUed  him  Koningk  or 
Koninck  .  In  French  he  is  called  Rtnfy  in  Itaiian  Re,  in  AMmtaft 
Rey,  aD  deriyed  from  the  LaHne  (Rex\  iXfhit  titie  sJgnJMcatiott 

[<f]Mimir,tt.  i.  wliereof  you  diall  read  [tf]  plentifid  matter  in  oar  old  bookca. 

■ect.  s.  and  So  as  homage  is  divided,  6rrty  ta  homapmm  Ugmtm^  H  mm 

ca.9.pect.i&4.  Ugewn(i). 

^"""^^  ^j.  «.  In  homagium  cadecenothnm^  ei  nan  amtecessoruam  (a).     It 

107.  aoB.  309-  |g  ]|^g  necessary  to  be  knowne  what  tenant,  that  holdelh  by 

12^  lib.  1.  homage,  shall  do  homage,  [e]  Item  ridendmm^  qmis  pcimi  kmmi* 

»P-5-  giumfacere*   Sciendum  est,  qt&d  qmlibH  liber  hMOfUnm  amsciflai 

^^"^^THa  yu^foamnat  dericus  et  lascus,  major  et  minor  %  dum  tamen  deM 

sSnocI^  Vor  '"  eptscopos  post  consecrationem  homagium  nonfaciamt^  fmofmd 

98, 997  and  fecerint  ante,  sed  tantumJideUtcdem  (3).   Conventus  autem  homa*^ 

Pner.  65.       [e]  GlanriL  lib.  9.  ca.  1.    BfactoD,  fof.  78.  b.    Britt.  c.  08.  fe.  170,  171. 
ricta,  Kb.  3.  cap.  16. 


-mmm^ 


probably  there  wonld  not  have  been  so  much  difficulty  in  adjusting  the  cere* 
mony  between  them.  Homage  l^eum  was  without  any  saving  or  enccption  of 
the  faith  due  to  king  or  other  lords;  but  homage  aoa  UgStm  had  such  an 
exception.  The  former  properly  came  from  the  subfed  to  Ibe  sooereigm^ 
the  latter  from  one  subject  to  another.  The  former  generally  and  in  stiictaeai 
included  allegiance  as  a  subject,  and  could  not  be  renounced ;  tfaou^  lom^ 
times,  when  done  by  one  woo  was  himself  a  sovereign  prince  as  a  marie  of 
feudal  dependance  in  respect  not  of  his  toAo^e  dominions,  but  onlyof  ajga^f  of 
them,  it  was  not  underetood  with  so  mudi  latittMle;  but  the  latter  never 
imported  any  thing  more  than  a  connection  in  the  wny  of  tenure,  which  the 
homager  miefat  at  any  time  free  himself  from  hj  renouncing  the  land  he  was 
invested  with.  See  Du  Fresn.  Gloss,  voc.  Homtnium  et  Ligeus^  and  Spelman« 
Gloos.  voc«  Homagium  et  Ugantia* — [Note  4.] 

(1)  See  note  3,  in  65.  a. 

(a)  That  is,  auncestrel  and  not  auncestrel,  as  to  which  see  post.  109.  b. 

(3)  Homage  done  io  the  kiug  by  a  bishoo  salvo  suo  ordine.    Af  •  Paritf  lOI« 
Hal.  M8S.-p-8ee  5vhat  is  saidby  lord  Coice;  infra. 
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Ptum  non/acid  dejure^  ticui  nee  aUas.  nee  prior,  ei  quod  ttneni 
nonune  aUeno,  sciScet  nomine  ecelenarum. 

'  r^]  ^^^  within  the  age  of  21  yeares  may  doe  homage;  but  |>] Glanvil. 

Braeton  saith  he  camiot  doe  fealtie,  because  in  doing  of  fealty  "o.  $•  cap.  1. 

he  ought  to  be  sworne^  which  an  infant  camiot  be  (4).    But  Bracton,  lib.  a. 

some  opinions  be  in  our  bookes  to  the  contrary,  viz.  that  an  ^|^^  ^ih,  a. 

in&nt  snail  doe  fealtie;  but  I  take  it  to  be  meant  of  homage,  cap.  16.  ace. 

and  herewith  [K]  a^eeth  BriHon^  who  saith,  et  tout  soit  que  ai  £.  3.  40. 
en/ant  deins  age  fait  nomage,  pur  eeo  ne  volons  nous  my  que  iljace  "4  E-  3-  ^3»  ^4* 

serement  defiatUef  jcsaue  a  taunt  que  U  soit  de  fieine  age%  et  |?^J^*  ^**'  ^' 

tout  soit  eeo  comon  ait  uel people  que  fait  de  enfant  Jitit  detns  age  aervit.  s^*^  *^'** 

ne  soitjkit  my  a  tener  estahte*     Volons  neque  denty  que  chescun  13  H.  4.  5. 

home  et  chescun  feme,  de  quel  age  que  ils  soient,Jhcent  homage  a  33  H.  6.  16. 

lour  seigniour  solonque  Vestatut  deia  grand  charter.  ^^  ^  3-  .pc 

GlanviU  aaith,  [tj  women  shall  not  do  homage;  but  Littleton  ^^f'^Sm^^ 

saith  that  a  woman  shall  doe  homage,  but  she  shall  not  say,  tbl.  171. 

Ibecomeyour  tooman,  but  I  do  to  you  homage;  and  so  is  GlanvtU  [i]  GlanTil* 

to  be  understood^  that  she  shall  not  doe  compleate  homage.  "^*  9.  c.  1. 

RegisU  396.    BrittoOy  ubi  supra.    Mirror,  ca.  1  •  sect.  3. 


Sect.  86. 

J^UT  if  an  abbot,  or  a  pruoTj  or  other  man  of  religion,  shall  doe 

homage  to  his  hrd,  he  shall  not  say,  I  become  your  man,  S^c.for  that 

he  hath  professed  himself e  to  be  ornly  the  man  of  God.    But  he  shall  say 

thus :  I  doe  homage  unto  you,  and  to  you  I  shall  be  true  and  fait/full,  and 

faith  to  you  bearefor  the  tenements  which  I  hold  of  you,  saving  the  faith 

iokich  I  doe  owe  unto  our  lord  the  king. 

fJO  man  of  religion  when  [k]  he  doth  homase  shall  say,  mGlaxivil. 
/  become  your  man ;  because  he  hath  professed  himselfe  the  "b.  1 .  cap.  9. 
man  of  God ;  yet  shall  he  doe  homage,  and  shall  say,  [/]  /  do  to  JjJ,^' g    "*""' 
you  homage,  and  to  you  shall  be  true  and  faithfully  Sfc.  And  note,  Brtcton,cap.fl8. 
that  here  religion  is  taken  largely,  for  it  extends  not  only  to  fieta.  lib.  3. 
reeular  persons,  as  a&bots  and  the  like,  but  also  to  all  ecclesi-  ca.  16. 
asncall  persons,  as  bishops,  deanes,  or  any  other  sole  ecclesias-  [0  ^i^-  S^^* 
ticall  body  politike ;  and  so  it  is  the  use  at  this  day,  which  also  ^  *  ^  *^* 
qppeares  m  our  old  books. 

And  it  is  to  be  observed,  that  in  old  bookes  and  records,  the 
homase  which  a  bishop,  abbot,  or  other  man  of  religion  doth, 
if  called  fealty,  for  that  it  wanteth  these  words  (I  become 

r\r  man).    But  yet  in  judgement  of  law  it  i3  homage,  because 
saith,  I  doe  to  you  homage,  &c.  and  so  of  a  woman. 

Sect* 


(4)  Infhut  casts  essoin  ^  being  in  the  kings  service  for  another,  si  JE*  3. 33. 
He  shall  dofeeity.  24  E.  3.  63,  64.  Hal.  MSS — In  casting  an  essoin  de 
servkio  regis,  the  essoinor,  that  is,  he  who  casts  the  essoin  for  the  absent 
person,  must  swear  to  the  truth  of  the  essoin ;  which  explains  the  object  o( 
the  case  cited  by  lord  Hale.  See  a  Inst.  314.  See  further  as  to  the  sw^saring 
of  an  infant,  post.  158.  a.— [Note  5.] 
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Sect.  87. 


ra 


/f  LSO,  if  a  woman  sole  shall  doe  homage,  she  shal  not  say,  I  become 
your  woman ;  for  it  is  not  Jitting  that  a  woman  should  say,  that  she 
will  become  a  tooman  to  any  man,  but  to  her  husband,  when  she  is  married. 
But  she  shall  say,  1  do  to  you  homage,  and  to  you  shall  befait^ull  and 
true,  and  faith  to  you  shall  bear  for  the  tenements  I  hold  of  you,  saving 
the  faith  I  owe  to  our  sonjeraigne  lord  the  king* 

[m]  For  like  *^  VOR  it  is  not  Jitting,  S^e"    By  this  it  appeareth,  [m]  that 

reason!  ab  in-  "^    argumentum  ab  inconvenienti  plurimum  valet  in  lege,  a» 

ronvenienti,  ^f^^  shall  be  observed  hereafter.     Non  solum  quod  licet  sed 

,  on  o^!*  'JS.'  ^id  est  conveniens  est  considerandum.  Nihil  quod  est  inconvemens, 

440.  47a.  «66.      ^'  licUum  (I). 

733.  730*.    31  H.  7.  13.    7.  N.  B.  330.  D.     16  H.  7. 9. 


Sect.  88.     (3). 

ALSO,  a  man  may  see  a  good  note  in  M.  15  E.  3,  where  a  man  and 
"^^  his  wife  did  homage  andfealtie  in  the  commonplace,  which  is  written 
in  this  forme.  Note,  that  I.  Lewkner  and  Eliz.  his  wife  did  homage  to 
W.  Thorpe  in  this  manner:  the  one  and  the  other  held  tneir  hands  joyntfy 
betweene  the  hands  of  W.  T.  and  the  husband  saith  in  this  forme:  Jve 
doe  to  you  homage,  and  faith  to  you  shall  beare  for  the  tenements  which 
we  hold  of  A.  your  conusor,  who  hath  granted  to  you  our  services  iti  B. 
and  C.  and  other  townes,  S^c.  against  all  nations  (encountre  touts  gents)  (3), 
saving  the  faith  which  toe  owe  to  our  lord  the  king,  and  to  his  heires,  and 
to  our  other  lords ;  and  both  the  one  and  the  other  kissed  him.  And  after 
tltey  didfealtie,  and  both  of  them  held  their  hands  upon  the  booke,  and 
the  husband  said  the  words,  and  both  kissed  the  booke. 

IN 


(1)  Arguments  from  inconvenience  certainly  deserve  the  greatest  attention, 
and  ^here  the  weight  of  other  reasoning  is  nearly  on  an  equipoise,  ought  to 
turn  the  scale.  But  if  the  rule  of  law  is  clear  and  explicit,  it  is  in  vainjto 
insist  upon  inconveniences ;  nor  can  it  be  true  that  nothing  which  is  incon- 
venient is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfection  which 
the  most  exalted  htmian  wisdom  is  incapable  of  attaining,  and  would  be  an 
invincible  argument  against  ever  changing  the  law.-^Note  6.] 

(3)  In  the  Kohan  e£tion,  and  in  those  of  Pynson  and  Redman,  this  Section 
is  transposed  to  the  Chapter  of  Fealty. 

(3)  Lord  Coke's  translation  of  the  word  gents  is  erroneous ;  for  as  Mr.  Madox 
justly  remarks,  though  the  Roman  word  ^ns  signifies  sometimes  a  nation,  ai^^ 
sometimes  2l  family,  and  gents  is  Romaniat  or  bwftard  Romany  and  derived  fisom 
gens,  yet  like  many  other  Romanick  words  it  acouired  a  new  import,  and 
according  to  that  denotes  men  or  persons.  See  Mad.  Bar.  AngL  167,  and 
Hist.  Exchcq.  in  Prof.  p.  1 3. — [Note  7.] 


L.2.C.l,Sect.89,90.      Of  Homage.       [66.a.  66.,b. 

TN  this  [n]  record  three  things  are  to  be  observed.  r^-j  ]^}^],, 

1.  How  necessary  and  profitable  records  and  observations  igRs^tk. 
are,  albeit  they  were  not  published  in  print :  for  at  the  time  Avowrie,  109. 
when  Littleton  wrote,  this  record  was  not  printed. 

2.  That  the  husband  and  wife  doinehomagey  the  husband  shall 
speake  the  words  for  them  both,  viz.  We  doe  to  you  homage,  &c 

3.  Tliat  the  homage  which  the  husband  and  wife  doe,  is  the 
very  homage  which  we  wife  should  doe  alone.  But  this  joint 
homage,  done  by  the  husband  and  wife,  is  intended  to  be  before 
issue  had  between  them,  whereof  more  shall  be  sayd  hereafter. 
And  it  is  to  be  observed,  that  veiy  few  cases  ruled  or  resolved 

in  the  reigne  of  Edward  tne  third,  but  the  same  or  the 

C^jg^^  like  t^  had  been  ruled  or  resolved  in  the  raignes  of 
^   J  Edtoard  the  second,  Edvoard  the  first,  or  before,  as  for 

example  for  warrant  hereof,  xnde  Hill.  17  £.  s.  Rot.  hui.  lyE.^ 
Pari.  6ic.  Rot.  Pftil.  &c.  ' 


Sect.  89. 

f 

jirOTEy  if  a  man  hath  severall  tenancies,  which  he  holdeth  ofseveraU 
lords,  that  is  to  say,  every  tenancy  by  homage ;  then  when  he  doth 
homage  to  one  of  his  lords,  he  shall  say  tn  the  end  of  Ids  homage  done^ 
Saving  the  faith  which  I  owe  to  our  lord  the  king,  and  to  my  other 
lords  {}). 

^^JND  to  my  other  lords.**     This  saving  for  other  lords  is 
good  for'explanatiom  albeit  the  homage  is  referred  onely 
to  the  tenements  which  he  holdeth  of  him  to  whom  he  doth  the 
homage. 


Sect  90. 

JKT  O  TE,  none  shal  do  homage  but  such  as  have  an  estate  in  fee  simptef 
or  fee  taile,  in  his  owne  ri^ht,  or  in  the  r^ht  ofanother*  For  %t  i$ 
a  maxime  in  law,  that  he  which  hath  an  estate  out  for  terme  of  life,  shot 
neither  do  homage  or  take  homage.  For  if  a  woman  hath  lands  or  tene-* 
ments  in  fee  simple,  or  in  fee  taile,  which  she  holdeth  of  her  lord  by  homagep 
nnd  taketh  husband,  ana  have  issue,  then  the  husband  in  the  afe  of  the 

-ftnfe 

» 

(1)  This  express  saving  of  the  faith  due  to  the  king  was  formeriy  of  conse^ 
quence,  being  calculated  to  prevent  that  endre  dependance  of  the  tenant  od 
his  immediate  lord,  the  idea  of  which  in  times  when  the  feudal  institutions  were 
in  their  full  vigour,  operated  very  strongly,  and  tended  to  depress  the  authori^ 
of  the  sovereign.  See  a  sensible  note  on  thb  subject  in  Litt.  par  Houiurd,  v.  1 . 
p.  1 14,  and  131.  In  another  place  lord  Coke  cites  an  instance  of  an  information 
on  the  part  of  the  crown  against  a  bishop,  for  receiving  homage  from  his  tenanti 
without  an;jr  saving  of  thefaith  due  to  the  king ;  but  it  doth  not  appear  by  the 
extract  wmcb  lord  Cpke  gives  of  the  record,  hoW'  this  contempt  of  the  royal 
authority  was  punished.    See  ante  65*  a*— [Note.  8.} 


Fea 


6fi.b.67-a.]  Of  Homage.        L.2.  C.l.  SecL90. 

wife  shall  doe  homage  (2),  beeaun  he  hath  title  to  have  the  tenements  by  the 
curtede  of  Enghmati^he  swrmoeth  his  wtfe,  and  also  he  holdeth  in  ri^ht  of 
hi^wife.  But  if  the  wife  dies  before  homa^  done  by  the  husband  tn  the 
life  of  his  wife^  and  the  husband  holdeth  nimselfe  tn  as  tenant  by  the 
curtesies  then  ne  shall  not  doe  homage  to  his  lord^  because  he  then  hath  mi 
estate  but  for  terme  of  life. 

More  snail  be  said  of  homage  in  the  tenure  of  homage  ancestrell^ 

**  TN  the  rwht  ofanatherJ'    As  the  husband  and  wife  in  die 
right  of  his  wife,  the  bishop  in  right  of  his  bishopricke,  &c. 
die  abbot  or  prior  in  right  of  his  monastery)  &c    But  no  cor- 
_  33  H.  8.  tit.    poration  aggregate  of  many  persons  capable,  [p]  be  the  same 
'^lic,  Br.  15.    ecclesiastical  or  temporal!,  can  doe  faomace,  as  a  deaneand 
4  Co.  11.  chapter,  maior  and  commonalty,  and  such  Tike,  albeit  they  be 

loCo  ^Ti  seised  in  fee  of  lands  holden  by  homage,  yet  shall  not  they  doe 

•  homage.    And  the  reason  is,  because  that  homage  must  be  done 

in  person,  and  a  corporation  aggregate  of  many  cannot  ameare 
in  person ;  for  albeit  the  bodies  naturall,  irhereupon  the  bodie 
pohtique  consists,  mfty  be  seene,  yet  the  bodie  potitique  or  cor* 
porate  itselfe  cannot  be  seene,  nor  doe  any  act  but  by  attorney 
and  homage  must  ever  be  done  in  person,  &c.  (3)  And 
albeit  an  t^  acbbot  and  oovent  is  a  corporation  aggre-  r67»*l 
gate  t»f manyy  yet  because  the  corent  areall  dead  per-  |_  a.  J 
sons  In  law,  the  abbot  aloae  UEMiature  of  a  sole  oorpo* 
ration  shall  doe  homage. 

(Ante  la  b.  **  A  nuuome  in  law.**    A  maaume  is  a  proposition,  to  be  of  all 

Pott  843*0      men  confessed  and  granted  without  proofe,  argument,  or  dis- 

oourse.    Contra  negantemprinc^nanon  est  ditputatidum,  Bvtof 

Chit  somewhat  hath  beene  said  befose* 

M  GlanTiL  **  Hetohich  hath  an  estate  but  for  terme  qfl^r    \q\  A  parwo 

fib.  9.  cap.  ft.  or  vicar  of  a  church,  that  hath  a  qualified  lee^  -f  rj  and  yet  to 
Britton^ol.  170.  many  intents  upon  the  matter  but  an  estate  for  life,  can  neither 
Jttmutrai  13.   "f^ceive  (1 )  hoiaage  nor  do  homage,  as  a  bishop,  an  abbot,  or  any 

1  Post  341.  b.)  such  like,  that  hath  a  fee  absolute,  may.  [4]  So  if  a  nCian  and 
r]8£.4.ft$.  his  wife  be  seised  in  fee  of  a  seigniorie  in  the  right  of  hiswife,  the 
3B  £.  3. 1$.  husband  shall  not  receive  homage  alone,  but  he  and  his  wife 
l^wrlt  17&  togetiier.  [<]  But  if  the  husband  in  that  case  hath  issue  by  his 
M  a  £.  ft.  ^"^9  ^1^^^  ^  ^^^  receive  homage  alone  during  the  life  of  his 

Avowrr,  163.  F.  N.  B,  957.  13  £.  3.  Gard.  39.  U\  vj  Asa.  p.  51 .  F.  N.  B,  857. 
13 H.  o.  ATOwife,fti.  43  £.  3. 13.  44  £.  3. 41.  3E.  3.  ATOwrie,  175.  i^  E.  3.  a. 
fted.aOi    ia£.3.ibl.  19.GM1L44. 

wife; 


9 

(a)  F.  N«  B«  357.  Husband  alone  dothjeaky  be/ore  the  haping  of  issue* 
Notiii  before  issue  the  avomy  for  homage  shall  be  on  the  husband  and  wife,  and 
not  onh  on  the  wife,  ^gE.^As.  But  q/ier  issue  the  avowry fbr  homage  shall 
heanmehuAana,  But  HU  the  lord  hate  notice  of  the  having  usue,  he  may  avow 
tqMmboth*  yE.^^j.  The  husband  only  shall  do  the  homage,  quML  ek  doaimvn 
adirat  piadium,  vir  consecuturus  esset  eum,  non  mulier.  13  JS.  i.  Avowry,  334* 
Hal.  M8S^[Note  9.] 

(3)  s  £•  3. 10.  accord.    HaL  MS8.— [See  also  Pedie's  Evid.  157. 169.} 
:    (1)  Loid  Coke  in  anodier  place>  where  he  explains  for  what  purposes  a 
MTsonliadi  a  fee,  and  for  wlMit  an  estate-fbr  life  only,  says,  that  he  may  receive 
unBage,  and  cites  Bko.  Abr.  imps  £.  1.  Incumbent^  19.     But  the  book 
referred  to  agrees  with  tke  doctrine  here.--[Note  10.] 


L, 2.  C.  1 .  Sect,90.  Of  Homage.         [67. a.  67^  h. 

wife;  andthereaaoBusbecaweheby  havii^ofittttebiattdedio 

an  estate  far  terme  of  his  owne  life>  in  his  owne  right,  and  yet  'm 

seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bore  tenant 

for  life.  But  if  his  wife  dye,  then  he  bath  onely  but  an  estate  for 

life,  and  then  he  cannot  receiye  homage.  Yet  tenant  for  life  or  M6E,  a. 

years  of  a  seigniory  [«]  diall  have  ward,  manage,  and  reliefe,  and  ^^'  ■^^• 

shall  suppose  that  the  tenant  died  in  the  fealty  of  the  pL  [«]  Fieri  l^^'  ^nli'^ 

possufuLnagia  libera  homini  i^  moKulo  Ji^/eLiW,  ftJni  ^^^^f^T^ 

majari qui^mlmnoH,  t^  dericoquin  iaico.  EblJ^  3. 

iS  E.  3. 7.    ^  £.  3.  ig,     44  E.  a.  4)«     13  H.  6.  AvoivHe,  qi.      8  u7^  13. 

7  £.4.87.    F.  N.B.S57. 

'**  And  have  issue^  then  the  husband  in  the  life  of  the  tmfe  shall 
doe  hommase!'  The  reason  hereof  is  rendred  before,  and  also 
that  after  the  death  of  his  wife  be  beipg  but  a  bare  tenant  for  life 
shall  doe  no  homage ;  for  regularly  it  is  true,  that  he  that  cannot 
receive  homage  in  respect  of  the  weaknesse  of  his  estate  In  the 
seigniory,  shall  not  doe  homage,  if  he  hath  a  like  estate  in  the 
tenancy. 

If  a  man  hold  of  the  king,  and  hath  issue  divers  daughters,  and 
dyeth,  the  king  shall  have  homage  of  every  one  of  these  daughters. 
And  this  (a]  appeareth  bv  the  statute  De  Hibemid  anno  14  H.  3.  H  M  H.  3,  tit 
to  be  the  common  law ;  for  that  act  saith,  In  regno  nostra  An^ia  '*"««>g-  6- 
talis  est  lex  et  consuetudof  quod  si  quis  tenuerit  de  nobis  in  capites 
et  habueritJUias  hceredes^  tpsopatre  defunctOy  antecessores  nastri 
habuerunt  et  semper  nos  hdbuimus  el  cepimus  homagium  de  omnibus 
hujusmodiJilidbuSy  et  singula  earum  teuent  de  nobis  in  capHe  In 
hoc  cttsu.  And  therefore  where  by  the  [b  \  statute  De  Prarogativi  {Jf}  Fhmg. 
Hegisy  it  is  provided,  Si  una  hareditasy  S^c,  that  is  but  anaffirmancp  ^e^  mp.  4^ 
of  uie  common  law.    [c]  But  this  is  to  be  understood  where  the  [c]  Statut.  df 
coheirs  be  of  full  age ;  for  if  thej  be  within  age  and  in  ward  to  ^^"^^^^ 
the  king,  Primogemta  tantumjaciet  homagium  pro  se  et  sororibus  |?  j  ^(^^ 
suisy  et  oUiF  sororesy  aim  ttd  tetatem  pervenerinty  Jacient  teroMa  ^r^l^ 
donUnisJeodorumpermanum  primogemta*  {dl  And  therefore  if  a  ^  7  ^p  3. 
man  hold  of  a  common  pawon  by  the  aervioe  of  faoqaage^  Ufd  ^is^  9.01^!  ^ 
hath  issue  divers  dauffhters  imd  dveth,  the  eklest  dai^hler  ^mely  Btict  Ub.  u 
shaU  doe  homage  for  her  and  aOWeiBtars.  And  tkbappoiim  aeboHMgip 
also  by  the  statute  of  firtiesmta.    PrimapmitakatikBfadetJ^  TJ^Tt^'^  an. 
magium  domino  prouet  omnibiu  sormbus  stm*  And  Ae  naiion  BiHton,  M 'iS^ 
is  there  veaiered  afterward,  Qm  omaei  somoret  nmt  qtum  mum  ¥.  171/179. 
kteresdevHiharedUate»  [^]Batif  thecopareenersinlhatcaae  D«(^fb.  a, 
make  paitidpn,tken  every  one  4baU^oehM]iage,becaivei)ow  it  ^-'^l^^^ 
jsnottifi0^i]^jaA<fr<»«tos.{/]Aadsoit»ifow  Si^; 

[57 .n  niakeafeofiiieQtm*:?-fee(whi^isapartitioiiinlaw  r.nfkitf)* 
Y^^  J  for  that  part)  the  feoffi^  shall  do  honiage,  fer  ^veiy  i»»*  %» 
tenant  in  common  jdiaU  doe  severall  aerricea.  And  it  StanaC  ^sm. 
hath  been  adjudged  [^]  in  our  bookes,  that  if  tke  ddest  «o-  ^  ^^g.  i,  \ 
parciener  doe  homage  to  the  lord,  and  afkerwaid  the  younger  fe]r.k.B!i6i. 

Vide  1 1  E.  3.  Avowrie,  101.       [/]  45  £.  3. 93.    94  B.  3. 78-    Mtfrlbridg**  W'O- 
F.N.B.  16a.  [;]s£.a.ATOwiie,i79.    sRaAbr.si^    F.  N,  B^  136.) 

sister 

i^«^—— — .1— ^i«^— »^— -^— i^-^»— ^1'      I      -m  ,       ■    I  »  p.    I  I  !■     I      .    I.  II  .  »■   ■    1.  «      111        «»i»«»«— — ■^^M.«»^*— ^-^^J^I^iiMi^ 

(3)  This  seems  to  be  the  same  as  is  now  called  17  E.  i)#  at.  9,  and  is  nriatad 
in  our  statute  books  by  the  title  of  Modmfacmndi  hmmgfium  4ft  Jkl^iiaUm. 
But  Mr*  Madox  with  reason  observes,  that  it  is  not  a  statute,  but  only  a  f^ 
cedent  ci  the  fonn  of  iioing  homage.  Mad.  Bar,  AJig*  9^3.  A  liktf emaril^ 
is  made  by  Afr.  Barrington.  See  Obsenrat.  m  Ant.  £tat.  ad  ed»  p#  160^^ 
[Noteii.] 


67. hJ]  Of  Homage.         L.2.  C.  1.  SectpO. 

sister  maketh  a  feoffinent  in  fee  of  her  party  die  lord  shall  have 

homage  for  the  part  of  the  younger  sister;  ibr  that  whidi  was 

toNi  luBredUoiy  one  inheritance  by  law,  by  the  alienation,  whidi 

is  her  act,  is,  (as  hath  beene  said)  divided  and  become  in  grosse, 

and  the  coparcenary  defeated. 

m  7  £.  4. 37»         Bat  if  a  tenant  imeoffis  diyers  men  in  fee  joyntly,  [A]  all  these 

^.  14  U.  4.  sis.  jointenants  shall  joyntly  doe  their  homage,  and  their  fealty  also. 

I  H.5.Gniit,     [t]Ifhoraagebedaeby  thetenant,andhemakethafeoffment% 

Sini'i^.^      tee,  the  feoffor  shall  not  doe  homage ;  because  albeit  he  is  sup* 

[fl]  4$  E.  3. 8.     poaed  to  be  tenant  in  some  caser ,  ([uaiit  al  avamrie^  jet  the  feofiee 

15  E.  4. 13.        IS  Terr  tenant,  and  homage  shall  ever  be  done  by  the  very  tenant ; 

5  e.  4. 3.  but  that  very  tenant  needeth  not  to  be  v<9ry  tenant  of  the  land, 

and  therefore  the  mesne  because  he  is  very  tenant  to  the  lord 
paramount  (though  he  be  not  tenant  of  the  land)  shall  doe 
nomage.  And  so  it  is  of  the  disseisee,  and  of  tenant  in  taile, 
after  a  feoffinent  in  fee,  for  in  that  case  the  donee  is  very  tenant 
to  the  donor. 
If  a  tenant  that  holdeth  by  homage  maketh  a  feoffinent  in  fee 
[Jk]fta  £.4.39.   of  part,  \k]  that  feoffee  shall  <loe  homage,  and  so  shafl  every 

feoffee  of  what  part  soever. 

If  there  be  two  coparceners  or  jointenants  of  a  sefgniory,  if 
[q  3  &  9.  the  tenant  doth  homage  and  fealty  to  one  of  them,  [/J  he  shall 

Atowiw,  187.      be  escused  asainst  the  other. 

1 3  H.  4*  5*  If  homage  oe  parcell  of  a  tenure,  it  is  a  presumption  that  the 

i&ovrrie  JkL       tenure  is  by  knisnts  service,  unlesse  the  contrary  be  proved,  but 
8  H.  3,  tit  Fre-  of  itselfe  it  maketh  not  knights  service.     And  yet  by  custome 
wriptioo,  38.       the  heire  of  him  that  holds  by  homage  onely  may  be  in  ward. 
Hill.  ft^E.  1.  More  shall  be  said  of  homage  in  the  title  of  Homage 

Sr^?*"       Anc«t«U(i). 

(PM.n.a.)  Chap. 

I 

^-^— ^— ^— ^— — ^^— ^^"^"^"^^^-^^^^ — 

(1)  See  post.  100.  b. — ^The  statute  of  12  Cha.  3.  c.  34,  which  was  made  to 
free  the  subject  from  the  burthen  df  knights  service,  and  the  oppressive  con- 
aequences  of  tenures  in  cttpite^  amongst  other  provisions  wholly  discharges  all 
tenures  from  the  incident  of  homage ;  not  because  homage  itself  was  any 
grievance,  but  because,  though  not  whoQy  yet  it  was  more  properly  an  incident 
fo  knights  service,  which  the  statute  abolishes.  But  whilst  homage  continued. 
It  was  far  from  bdng  a  mere  ceremony,  for  the  performance  of  it,  where  it  waa 
due^  materially  concerned  both  lord  and  tenant  in  point  of  interest  and  iuivan^ 
iage.  To  the  lord  it  was  of  consequence,  because  till  he  had  received  homage 
irom  the  heir  he  was  not  entided  to  the  vrarddiip  of  him  and  of  his  land ;  untea 
the  lord  had  the  seigniory  for  life  or  years  only,  in  which  case  he  could  not 
take  homage,  and  therefore  was  allowed  wardship  without.  Donnnus  (aa 
Magna  Charta  expresses  it)  non  habeat  custodiam  ejus  nee  terra  siue,  anteaua^ 
komagium  eeperit ;  which  words  it  is  said  import,  not  that  the  lord  coula  not 
have  the  wardship  of  the  heir  unless  he  had  actually  received  homage  from  the 
ancestor,  but  only  that  he  could  not  have  it  till  it  was  received  from  the  heir^ 
See  9  H.  3,  cap.  3,  and  a  Inst.  10.  To  the  tenant  the  homa^  was  scarce  of  less 
importance ;  for  anciently  every  kind  of  homage  when  received,  but  not  before, 
bound  the  lord  to  acquittal  or  warranty,  that  is,  both  to  keep  the  tenant  free 
from  distress,  entry  or  other  molestation  for  services  due  to  the  lords  para- 
mount, and  to  defend  his  title  to  the  land  against  all  others ;  though  in  sub- 
sequent times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
-homage  auncestrd.  See  post.  fol.  loo.  a.  101 .  a.  3  Inst.  1 1 .  Such  being  the 
«ffisct  of  homaffe,  it  was  necessary  to  provide  the  means  of  compelling  the 
tenant  to  do  and  the  lord  to  receive  it;  and  accordingly  our  law  gave  the  remedy 
by  distress  for  xhejbrmer  purpose,  and  the  writ  de  capiendo  homagio  for  the 

latter. 


L.2.  C.3.  Sect.  91.        Of  Fealty.  [67.b.  68.a. 


Chap.  2.  Fealty.  ,  Sect.  91. 

Tpl£t  ALTY  is  the  same  that  fidelitas  is  in  Latine.  And  when  afree^ 
holder  doth  fealty  to  his  lord,  he  shall  hold  his  right  hand  upon  a 
booke,  and  shall  say  thus :  Know  ye  this,  my  lord^  thut  I  shall  befakkfull 
and  true  untoyouj  and  faith  to  you  shall  bearefor  the  landswhich  Iclaime 
to  hold  of  yoUf  and  tnat  I  shall  lawfully  doe  to  you  the  customes  and 
services  which  I  ought  to  do,  at  the  termes  ass^ned,  so  hefy  me  God  and 
his  Saints;  and  he  shall kisse  the  book.  But  he  shall  not  kneele  when, he 
maheth  his  fealty^  nor  shall  make  such  humble  reverence  €U  is  (foresaid  in 
homage, 

"PE  ALT  Y  InFrench  isfeauUy,  and  is  [a]  derived  of  the  Latin  W  Bract. 
^   ^ord  Jides  or  JidelUa^  ^^^'^^ 

origin.  309.    BGrror,  cmp.  3*  de  aerement  &  de  Cealt    Statat  de  17  E.  s.  tit.  Homtge. 

**  Andxohen  a  freeholder.'*    Every  frediolder  except  tenaat  in  [(]  BnMrtoo, ., 
frankalmeigne  shall  doe  fealty,    [b]  And  yet  some  that  are  not  Ji|>.^  fol.8o.  a. 
tenants  of  any  freehold  shall  do  feal^,  as  a  tenant  for  years  shall  ^"u,  u^.^Zf* 
do  fealtle  (2).  Bracton  saith,  De  nuUo  tenemento  quod  tenetur  cui  ca.  16. 
temdnumyJU  homagiumiJU  iamen  indefdeUtatis  sacramentunu        Uttietao,  fo.  sg. 

nu.  130* 
4R3.34.   9H.6.43.    10 H.  6. 13.   {^U.5.  Id.  9  £.4.1.  <sii£.4.S9.  ^H.7. 11. 

**  Thai  I  shall  be  faiihfutt  and  true  unto  you,   8pc.   and 
fotiih  to  you  shall  beare  for  the  lands  xvhich  I  claime  to  hold 
of  yoUf  and  that  I  shall  lawjully  doe  to  you  the  customes  and 
servicesy  Sfc" 

E68."1      M  •^  Fealtie  is  a  part  of  homage  (1),  for  all  the  [c]  Mirror. 
'I  cap.  3,deaer. 

*•   -J  &defcallie.    (4Co.8.b.J 

words 


■    ■  ' 

latter.  Post.  105.  a.  3  Inst  1 1 .  However,  when  it  was  settled,  that  implied 
acquittal  and  warranty  were  only  incident  to  homage  auncestrel^  the  wnt  de 
capiendo  homaeio  fell  into  disuse ;  for  it  did  not  lie  in  the  case  of  other  homage^ 
the  reason  of  u\e  law,  which  gave  it  to  the  tenant  that  he  might  entitle  himself 
to  acquittal  and  warranty,  having  ceased  with  respect  to  thatf  and  homag^ 
auncestrel  being  very  rare,  if  not  entirely  worn  out,  in  the  time  of  lord  Coke. 
See  12  Inst.  1  i.— 4See  furUier  on  the  effect  of  homage  in  Littlet.  par  Houard, 
T.  1.  p«  519.  Mad.  Baron.  Angl.  1169,  and  Sulliv.  Lect.  128,  particularly  the 
latter  book.  See  also  as  to  homage  in  general,  Spelm.  Gloss,  voc.  Hominium, 
and  Du  Fresn.  Gloss,  voc.  Hominiunf  et  Vassalaiicum^  and  post.  68.  b.— 
[Note  la.] 

(3)  Tenant  at  will  should  be  added  to  the  exception.  See  post.  93.  Also 
according  to  5  H.  5.  12.  and  10  H.6.  13.  tenant  for  ;fears  is  not  cbmpellable 
to  do  fealty;  but  Littleton,  Sect.  139^  is  expressly  with  lord  Coke.  See  too 
the  other  authorities  cited  in  the  margin,  and  an  observation  on  the  10  H.  6. 13, 
in  Kitch.  on  Courts,  ed.  1599»  foL  131.  a.— [Note  13.] 

(1)  In  some  countries  on  the  continent  of  Europe  homage  and  fealty  are 
blended  together  so  as  to  form  one  engagement,  being  so  entire  that  one  cannot 
be  without  the  other ;  and  therefore  loreign  jurists  frequently  consider  them 


$8.  a.]  Of  Fealty.  L.  2.  C.  2.  Sect  91. 

werds  of  fealUe   are  comprehended  withm  h<Hnage(3),   and 
therefore  fealtie  is  incident  to  homage. 

'^  So  help  me  God!'  As  homage  is  the  more  honourable  ser- 
vice, so  fealtie  is  a  service  more  sacred,  because  he  is  swome 
thereunto.  And  the  reason  wherefore  the  tenant  is  not  swome 
in  doine  his  homage  to  his  lord  is,  for  that  no  subject  is  swome 
to  ano£er  subject  to  become  his  man  of  life  and  member  but  to 
the  king  onely,  and  that  k  called  the  oath  of  allegiance,  or  Aonui- 
(7  Co.  C>Inn'8  gAim  weum  (3).  And  those  words  for  that  purpose  are  omitted 
cMe.)  out  of  tealtie,  which  is  to  be  done  upon  oath.  Ajid  LitUeton  said 

£4  St»t  de  wdl  (when  a  freeholder  doth  fealtie);  \d]  for  the  fi»dtie  of  him 
17  £.  0.  dt.  ^lat  holdeth  in  villcnage,  difiereth  from  the  fealtie  of  the  freo- 
^rfd^'  'ei^  holder.  For  the  yilleine  holding  his  right  hand  upon  the  booke 
3  Jacc^^T  ^^^  ^  ^^  ^  his  lord :  Hear  you,  my  lord  A.  that  I  A.B. 
95  Cba.  a.  c.  s.  from  this  day  forward  shall  be  to  you  true  and  faithfull,  and  shall 
1  W.  acM.  c.  8.  owe  you  fealtie  for  the  land  that  I  hdd  of  you  in  viUenage,  and 
**!?'  ^  shall  be  justified  by  you  in  bodie  and  goods,  so  help  me  God,  &c. 

c.  13.*'  **'  *"      as  by  the  act  (4)  appeareth. 

Sect. 

as  sgrnonymoua.  But  lord  Coke,  notwithstanding  his  saying  that  fealiy  is  a 
pari  of  homage,  f^pareatly  doth  not  mean  to  confound  them ;  for  in  onr  lav, 
whilst  both  oontinued,  they  were  in  some  respect  distinct;  and  though  feal^ 
was  an  incident  to  homage,  and  ought  always  to  have  accompanied  it,  yet 
laatey,  as  lord  Coke  himself  tells  us,  midit  be  by  itself,  being  somelimea 
done  where  homage  was  not  due  and  would  have  been  improper ;  and  in  the 
two*  next  Sections  Littleton  strongly  marks  the  difference  between  the  two.  In 
short,  by  our  law  homage  was  inseparable  from  fealty,  but  fealtr  was  not  so 
from  homage*.  See  ante 67.  b.  post.  150.  b.  151.  a.  and  Wrist's  Ten.  55. 
note  (0),  and  DuFresn.  Gloss,  voc.  Homimum  et  FideUtas. — [Note  14.] 

(3)  This  is  not  strictly  accurate ;  for  the  words  So  help  me  God  and  the 
sairdSf  which  constitute  the  oath,  and  are  therefore  of  the  essence  of  foalty, 
wefe  not  comprehended  in  the  form  of  homage,  nor  were  the  words  /  tot// 
lan^uU^  do  ta^oa  the  customs  and  services  tohich  lou^ht  to  do  to  you  at  the  terms 
assigned.  Another  difference  between  the  two  in  pomt  of  expression  was,  that 
the  person  doing  fealty  did  not  say,  /  become  your  man^  words  so  significant 
of  the  nature  ofthe  engagement  by  homage.  Also  in  fealty  there  is  not  any 
exception  of  fiutb  to  the  kin^  or  other  lords,  whldi  seeming  to  be  mtended 
as  a  qualification  ofthe  pecular  words  of  homage^  I  become  your  man^  might 
perhaptton  that  account  be  thoi^t  unnecessary  in  foalty.^^-[Note  15.] 

(3>  See  ante  ^a.  and  note  1.  in  66.  b.  and  post.  n.  i.  in  68.  b«^— In  note  i. 
of  S^.  b.  it  is  ^Mwnred,  that  it  doth  not  appear  by  the  extract  from  the  record 
of  the  bishop  of  Bxeter's  case,  what  punistunent  was  inflicted  on  the  bishop  for 
leoeiviog  homage  without  the  exception  of  faith  to  the  king.  But  this  waa  a 
miptakei  for  the  extract  mentions  the  suit  tb  have  been  for  10,000  L  and  so 
Dr.  SuUimn  states  it  to  have  been;  though  in  his  book  no  authority  is  vondied. 
See  Sulliv.  Lect.  12^  It  is  observable,  that  there  is  a  want  of  reference  to 
authorities  through  Uie  whole  of  the  same  ingenious  book  ;  a  deficiency  very 
much  to  be  lamented,  as  it  renders  that  work,  which  b  particudarly  valuable 
for  Ibe  copiousness  of  the  author's  historioal  deductions  in  respect  to  fiefi^ 
much  tess  useful  than  it  woidd  otherwise  be— [Note  16.] 

(4)  See  the  note  on  this  siq;>po8ed  statute,  in  67.  b.  ante. 

*  TkU  it  apparenihf  a  cotUradittiM  to  part  cf  the  preceding  dKence,  andttiUmort » to  whatumi 
Ay  Mt  Cokf  ii»  150,  £  vit.  tfcat  fealty  b  an  mqideot  ioaepuable  to  j^omage.  Yet  Mr.  Hargfwt^t 
meaning  ii  probably  no  more  than  thii,that  vheretiterevat  homage  the  tame  vommo far  ordywutparabk 
fromftaityj  that  1^  homage  cmtld  not  exkt  without  ^fealty ;  although  thefeaUy  might  be  teparated 
fi'om  the  homage  by  the  extiagmihmettt  of  the  latter. 


L.2.C.;a.Sect.pl2,93,94.    OTFealty.  '       [68.  a. 


Sect.  92. 

A  ND  there  is  great  dhersitie  betweene  the  doing  af fealty  and  ef  homage ; 
for  homage  cannot  be  done  to  any  but  to  tie  lord  himself  e ;  but  the 
'Steward  of  the  lord's  court,  or  bailife,  may  take  fealty  for  the  lord. 

JQRJCTO Nf  lib.  2.fo.  80,  saith  thus :  Sdehdum esty  quodnon  Bractoo.  Ub.  3« 

per  procuratores  nee  per  literasferipoterit  homagium ;  sed  in  ^'^'  ^' 
propria  persottdj  tarn  domini  quhm  teneniis^  capi  debet  etjierh        «  ETo^ii'^*  ***^' 

3a  U.  6.93.   9C0.  ^. 

''  BvA  the  stetoard  (le  seneschal),  Sfc»  or  bailjfej  may  take  Yid.forthe 
fealty. "  This  is  so  evideDt.  as  it  needeth  no  explanatioo.  dgnification  of 

•^       ^  '  *^  Seneschal  and 

Beilife,  fitect.  78,  79.  048.  &  379. 


Sect.  93. 


andfeaby. 


homagi 


n^HE  tenant  must  doe  fealtie  in  person ;  because  hemutt  be  9 Co.  7^* 

sworne  unto  It,  and  no  man  can  sweare  bj  the  eommon  law 
by  attorney  or  proctor  (5). 


Sect.  94. 

ALSOf-a  man  may  see  in  15  £•  3,  how  a  man  and  Us  wife  shall  Ae 
'^  homage  and  fealty  inthe  commonplace,  which  is  written  beffnm  in  the 
tenure  of  Komage. 

More  shall  be  said  of  feaUie  in  the  tenure  in  socage,  and  in  franker 
almoigne,  and  in  the  tenure  by  homage  auncestrelL 

THIS 


(5)  yid./ea%  done  by  aUomef,  Patricias  de  Graham  miles  r^is  Sioetise 
sacramentum  fidelitatis  fbcit  regi  Angliss  in  nomine  ipsitis  resis  Scatifl»pvo 
omnibus  terns  de  Penreth  TindJ  et  Sourby.  Phrl.  £•  1. 137.  Hal  MSS.^Thls 
amongst  us  is  a  singular  instance  of  fealty  by  attorney,  «ad  certaii^  %y  eilr 
law  was  an  irregularity ;  for  even  in  Bracton's  time  homage  could  not  be  ddie 
by  attorney,  and  much  less  could  an  oath  be  ta)Een  in  that  way.  8e^  Mjpm. 
Howerer,  m  some  countries  they  are  not  so  strict,  |>articularly  in  France,  ^efe 
both  homage  and  fealty  may  be  done  by  proxy,  if  the  lord  gives  his  consent, 
and  by  the  custom  of  some  of  the  French  provinces  without*  See  tit  Foy^ 
Homage^  in  Dentin.  Nouvel.  Decis. — [Note  17.] 
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^HIS  is  evident,  and  appeareth  before;  and  if  lords  knew 

-^   what  benefit  they  may  reape  by  receiving  of  homage  and 

Te]  4  Co.  8.        fealty,  ther  would  not  n^lect  them ;  M  for  by  the  receiving  of 

6  9  Co.  BcyU's   either  of  them,  it  is  a  sumcient  seisin  of  all  manner  of  services, 
case.  13  £.4- 6.  as  by  the  words  [/]  of  either  of  them  appeareth  (6). 

[/]  Vid.  Sect.  Now  if  it  be  demanded  r^*  what  difference  is  betweene  1^68.1 

118.130,131.  the  oath  of  feaitie,  when  it  is  done  to  the  king  in  respect  [^  |^   J 

^3^  of  a  tenure,  and  the  oath  which  everie  subject  ought  to 

take  in  respect  of  his  allegeance,  LUtldon  here  setteth  downe  the 

;]Britca.39.  oath  of  feaitie.    Now^e  [g]  oath  of  allegeance  is  thus,  You 

'alTin's  case,  shall  sweare,  &c.    (1)  Then  it  may  be  demanded,  Where  and 

7  Cd.  6.  b.  when  is  this  oath  to  be  taken  ?  And  it  is  answered,  that  whoso- 
la  H.  7. 18.  ^^  jg  above  the  age  of  twelve  yeares,  is  to  be  swome  in  the 

toume,  unlesse  he  be  within  some  leet,  and  then  in  theleet(2): 
Lambert,  i^.  and  I  reade  amongst  the  lawes  of  Saint  Edward  (3),  Qubd  kanc 
legem  invenit  Arthurus^  qui  quondam  JiiH  inclitissimus  rejc  Bri" 
tannorum^  et  iia  consoUdavit  et  confiederavit  regnum  BritannuB 
universum  semper  in  unum,  Hujus  leps  auihpritate  expuUt 
Artkurui  prcedictus  Saracenos  et  inimicos  ^  regno.  Lex  enim 
ista  diu  sopita  fiat  et  sepulta,  donee  Eadgarus  rex  Anglorum 
excitavitj  et  erexii  in  lucem,  et  Ulam  per  totum  regnum  observari 
pripcepit.  Which  law  in  some  manner  is  observedat  this  day  (4). 
Uutto  return  to  Littleton  (5), 

Chap. 

(6)  Vid.  thcU  seisin  of  fealty  doth  not  estop  the  tenant  from  traversing  the 
teisin  of  other  services^  41  E.  3. 35. 50.  John  LiUmme^s  case.  Hal.  MSS. — See 
further  as  to  the  advantages  accruing  from  the  receiving  of  homage  and  fealty, 
ante  67.  b.  and  post.  92.  a.  and  b.  and  note  3,  in  68.  b. 

(1)  Th.e  form  of  the  old  oath  of  allegiance  may  be  seen  in  the  books  cited 
in  the  margin ;  but  it  has  been  changed  by  several  statutes  made  unce  the 
Revolution,  and  these  indulge  quakers  witn  signing  a  declaration  of  fidelity 
instead  of  taking  the  oath.  See  Bum's  Justice,  tiU  Oathsy  and  Com.  Dig.  tit« 
Allegiance.  In  lord  Hale*s  History  of  the  Pleas  of  the  Crown,  there  is  a  very 
learned  dissertation  on  the  old  oath  of  allegiance,  in  which  his  lordship  explains 
how  it  difiers  from  the  oath  of  fealty  to  the  king  by  reason  of  tenure.  He  also 
discourses  largely  on  the  subject  of  homage,  and  points  out  the  several  dis- 
tinctions between  homagiwn  simplex^  homagium  Ugeum,  and  homagium  mixtum. 
flee  i  HaL  Hist  P.  C*  01,  to  75.  This  curious  part  of  lord  Hale's  woiks  did 
not  occur,till  it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  Uie  Chapter 
of  Homage.—  [Note  1 8.] 

-  (s)  How  the  taking  of  the  oaths  of  allegiance  is  regulated  by  modern 
statutes,  see  Com.  Dig.  tit.  Allegiance^  and  Bum's  Just.  tit.  Oaths. 

(3)  As  to  the  laws  of  Edward  the  Confessor,  the  authenticity  of  those  in 
print  is  controverted  by  the  famous  Dr.  Hickes.  See  Hick.  Thesaur.  Ling, 
septentrion.  Dissert.  Epist.  95. 

(4)  Mr.  Lambard,  who  published  the  first  edition  of  the  Anglo-Saxon^aws, 
informs  his  reader,  that  those  cailled  Edward  the  Confessor's  were  printed 
from  two  manuscripts,  and  that  one  of  them  was  very  ancient,  but  the  other 
not  so  old;  and  it  appears,  that  this  strange  tale,  about  king  Arthur's  consoli- 
dating the  whole  island  of  Britain  into  one  kingdom,  was  not  in  the  more 
ancient  manuscript.  See  Lamb.  Archaionom.  1 24.  a.  A  learned  writer  on 
British  Anti(|uities,  who  appears  to  have  taken  great  pains  to  point  out  the 
real  transactioxis  of  Arthur,  though  a  warm  advocate  for  great  part  of  his 
history,  doth  not  profess  to  voudi  for  this  tradition  concerning  him.  See 
Whitak.  Manchest.  4ta  ed.  v.  1 .  p.  31  .—[Note  19.] 

(5)  The  law  with  respect  to  fealty  continues  the  same  as  when  lord  Coke 

wrote; 


L.  2,  C.  3.  Sect  95.  Of  Escuage.  [^8.  b 


Chap.  3.  Escuage.  Sect.  95.     (6> 

.  ipSCUAGE  is  called  m  Latine  Scutagium,  that  is,  service  of  the 
•^-^  shield  y  and  that  tenant ^  which  holdeth  his  land  by  escuage f  holaeth  by 
knights  service.  And  also  it  is  commotily  said,  that  some  Iiold  by  the  ser- 
vice of  one  knighfsfee,  and  some  by  the  halfe  of  a  knighfsfee.  And  it  is 
s(iyd,  that  wlten  the  kir^  makes  a  voyage  royall  into  Scotland  to  subdue 
the  Scots,  then  he,  which  holdeth  by  the  service  of  one  knighfsfee,  ought 
to  be  with  the  kins  fortie  dayet,  well  and  conveniently  arrayed  for  the 
war.  And  he,  whtch  holdeth  his  land  by  the  moitie  of  a  hiight'sfee 
ought  to  be  with  the  king  twentie  dayes ;  and  he  whichholdeth  his  lanaby 
the  fourth  part  of  a  knighfsfee,  ought  to  be  with  t/ie  king  ten  dayes;  and 
so  he  that  hath  more,  more,  and  he  that  hath  lesse,  lesse. 

**  J^ SCUAG E"  [a]  in  Latine Scutagium  (id  est)  servitium  [o]  Mir. ca. i . 

scuti,  service  of  the  shield.    Hereby  it  appeareth  that  ^ct.  3. 
right  interpretations  and  etymologies  are  necessary :  for,  ad  q*";  ^®*  *^'  ^^' 
recte  docendum  oportet  primum  inquirere  nominal  quia  return  Qajdrit tcu- 
cognitio  ^  nomnious  rerum  dependit.  tagiaro. 

(F.N.B.  83.C. 

(Post.  86.  b.  Nomina  si  nescis,  perit  cosniitio  rerum,  •  J^*  ^^-  697- 

177.  a.)  ^r  o  4 List.  19a. 

And  herewith  agreeth  that  which  is  said,  Primo  excuiienda  106.  b.) 
est  xerbi  tis,  ne  sermonis  vitio  ohstruetur  oratio,  sive  lex  sine 
argumentis. 

Scutumin  French  Is  Escue,  and  thereof  commeth  iheEscuery(i.) 

'  Scutifer, 

wrote;  for  it  is  not  varied  as  I  apprehend  by  the  13  Ch.  2.  c.  24,  or  apy  other 
statute  made  since  his  time.  But  it  is  no  longer  the  practice  to  exact  the 
performance  of  fealty.  In  the  case  of  copyholders,  it  is  become  a  thing  of 
,  course  on  admitting  them  to  enter  a  respite  of  fealty ;  but  with  respect  to  such 
as  hold  by  other  tenures,  it  is  never  thought  of.  However,  it  may  not  be  amiss 
to  remember,  that  the  title  to  fealty  still  remains;  that  it  is  due  from  all 
tenants  excepf  tenants  by  frankalmoigne,  and  such  as  hold  at  will  or  by 
sufferance,  and  if  required  must  be  iterated  on  every  change  of  the  lord,  it 
differing  in  this  respect  from  homage,  which  except  in  special  cases  is  only 
due  once ;  that  the  receiving  of  it  is  at  \eiut  attended  with  the  advantage  of 
preserving  the  memory  of  tenures,  which  thouffh  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances,  and  by  the  payment  of  fines  and 
quit-rents,  and  continual  render  of  other  services,  may  be  very  necessary  in 
cases  where  fealty  is  the  only  service  due;  and  lastly,  that  the  law  for  com- 
pelling the  performance  of  fealty  has  provided  the  remedy  by  distress,  which 
IS  an  inseparable  incident  to  ail  services  due  by  tenure^  and  in  the  case  of 
fealty  cannot,  as  it  is  said,  be  ex^sive.  See  ante  68.  a.  and  post.  103.  b. 
J  04.  a.  b.  152.  b.  and  Kitch.  ed.  1592.  fo.  70.  b.  and  131.  b.  2  Inst.  107,  and 
4  Co.  8.  b.^^See  further  as  to  fealty,  Sulliv.  Lect.  68,  whare  the  oath  of  fealty 
is  learnedly  commented  upon,  ana  the  worik  Jldditas  et  sacran^entum  in  the 
Gloss,  by  Spelman  and  Du  Fresne.^[Note  20.] 

(6)  Mr.  Madox  in  his  Baron.  Angl.  227,  animadverts  upon  this  Section  of 
littleton;  as  to  which  see  note  2,  of  64.  a.  ante,  and  the  note  at  the  end  of 
this  Chapter  of  Escuage,  post,  74.  b. 

Vol.  I.  T 
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m  Bract.  li.a.  Scniifer^  which  we  usually  call  Amuger.  [b]  Of  thb  Bradcn^ 
10.36.  a.  saithy  Item  icutagium  dicitury  quhd  talis  praitaiio  pertinet  ctd 

o*k'  **  ^'  v  ^^  scutum^  quod  assumtur  ad  servitium  milUare,  And  Fleta  saith, 
fly  >Ki.'  6fl!*  "^*  ^^  quadam  servUiaforinseca^  et  diet  possunt  regalia^  (po«t74.b.) 
31  Ass.  38!         q^*^  o,d  scutum  prastantutj  et  inde  habemus  scuta&um 

et  railone  scuti  pro /code  miliiarireputantur:  and  OcMam  saith, 
Hisc  itaque  summa^  quia  nomine  scutorum  solvitur,  scutagium 
nuncupatur  (7). 

[c]  Mirr.  es.  u        [c"]  ts^  **  And  thei  tenant^  which  holdeth  his  land  6y 
«ect.  3.  escuage f  holdeth  by  knights  servtce."  [d]  For  as  fealty  is  r69*~l 

[i2]  fl  £.  3.  e.  b.  incident  to  homage,  so  homage  and  knights  service  he  |^  ^  J 
19  £-3-  incident  to  escuaffe,  and  by  the  grant  of  services 

^I^^*  ^^'  escuage  passeth  with  the  rest.  Every  tenure  by  escuage  is  a 
90 K a.  ^Per  ^nure  by  knights  service;  but  every  tenant  that  holdeth  by 
;«|U0  servic.  11.  knights  service,  holdeth  not  by  escuage,  as  shall  be  said  here- 
43  £.  %  flfl.  after  (1).  But  note  here  the  wisedome  of  antiquity,  \e]  MavuH 
F.N.B.  83,84.  ^jfiiffi  princeps  domesticos  qu^  sHpendtariosbellicis  apponere 
r  PMt  83^b^  casibusy  that  is,  to  be  served  in  his  warres  by  his  owne  subjects* 
r  1^'h  R  h      "^^^'  ^^  ^y  stipendialj  foraitters. 


If} 


9  Co^  »«3,      «  The  service  of  one  knighfs  Jeer     [/]  There  is  greoet 

diversity 


in  Jjowe  s  caie. 


(7)  In  a  former  place,  a  doubt  is  expressed  as  to  the  book  by  Ockam,  to 
which  lord  Coke  so  frequently  refers.  See  ante  58,  note  a.  But  on  looking 
into  the  Dialoj^e  of  the  Exchequer  I  find  the  passage  here  attributed  to 
Ockam  verbatim  in  the  chapter  quid  sit  scutagium^  which  lord  Coke  hjniself 
cites  a  little  above  in  this  page;  from  which  it  seems  very  plain,  that  by 
Ockam's  book  lord  Coke  means  that  Dialogue.  Mr.  Madox,  who  first  pub- 
lished the  Dialogue  of  the  Exchequer,  thinks  that  it  was,  written  or  finished 
soon  after  the  24th  year  of  Hen.  3,  and  that  Richard  bishop  of  London,  and 
son  of  Nigell,  who  was  bishop  of  Ely  and  treasurer  to  Hen.  1,  was  the  author; 
and  this  opinion  he  supports  with  his  usual  learning  and  accuracy.  See 
Dissertal;.  fioist.  ad.  fin.  Mad.  Hist.  Exch.  What  was  lord  Coke's  rees<m  for 
attributing  tnis  Dialogue  to  Ockam,  it  is  not  easy  to  guess* — Note»  that  there 
see^ns  to  be  great  concision  in  most  books,  when  the  Black  Book,  the  Red  Book 
and  the  Dicdogue  of  the  Exchequer  are  mentioned;  and  this  proceeds  firom  the 
want  of  a  setUed  distinction  between  the  three.  Even  bishop  Nicholsoi^  to 
whose  labours  all  who  study  either  our  history  or  the  antiquities  of  our  laws 
are  so  greatly  indebted,  expresses  himself  with  inaccuracy  on  the  subject  of 
these  tliree  books.  He  writes,  as  if  he  took  the  Black  Book  and  the  Dud^ue 
to  be  the  same;  for  writing  of  the  former  he  says,  Mr,  Madoxi  who  has  gtvdt^ 
us  a  correct  edition  of  this  treatise^  is  ofo]9inio7i  that  Atc^re^NigeUi  fiHus^  &€b 
toas  the  author.  Nichols.  Eng.  Histor.  Libr.  2d  ed.  p.  si 5.  But  this  is  a  mis- 
conception of  Mr.  Madox's  words,  the  sum  of  his  account  Iwinff,  that  th? 
Dialogue  is  both  in  the  Red  and  Black  Book,  but  is  only  a  part  <f  eachf  ami 
that  though  Alexander  de  Swereford  was  compiler  of  the  Red  Book,  not  ke 
but  Richard  son  of  Nigel  was  author  of  tne  Dialogue.  As  to  the  nam^ 
of  the  compiler  of  the  JSlack  Book^  Mr.  Madox  is  wholly  silent.  Anotiber 
thing  proper  to  mention  is,  that  it  seems  uncertain  whether  the  Black  and 
Red  Book  are  not  in  point  of  contents  the  same.  Mr.  Heame>  who  first  pub- 
lished a  copy  of  the  Black  Book,  thinksi  that  diey  partly  di&c  and  partly 
agree  in  their  contents,  but  he  doth  not  write  quite  positively;  or  pretend  to 
say,  that  he.  had  seen  die  two  origiiials  in  the  Exchequer,  Heam.  Lib.  Nig. 
ea.  1771  •  Pref.  17.   As  to  Mr.  Madox,  he  is  silent  on  the  subject-HiNote  21.] 

(1)  See  as  to  this,  post  82.  b.  , 
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diversity  of  opinions  concerning  the  contents  of  a  knight's  fee, 
that  is,  how  much  land  goeth  to  the  livelyhood  of  a  knight.  For 
some  say  that  a  knight's  fee  consisteth  of  eight  hides,  and  every 
hide  containeth  an  hundred  acres,  and  so  a  knighfs  fee  should 
containe  800  acres.  Others  say  that  a  knight's  fee  containeth 
680  acres.  Others  say,  that  an  oxgange  of  land  containeth 
1 5  acres,  and  eight  oxgangs  make  a  plowland ;  by  which  account 
a  plowland  containes  i3o  acres ;  and  that  virgata  itTTce^  or  a 
yotdland,  containeth  so  acres.  But  I  hold,  that  a  kni^t's  fee, 
an  hide  or  plowland,  a  yardland  or  oxgange  of  land,  doe  not  con* 
taine  any  certaine  number  of  acres  (2) ;  but  a  knight's  fee  is  Vide  7  Co.  33* 
properly  to  be  esteemed  according  to  the  qualities  and  not  ac-  34-  Nevii'a  case- 
cording  to  the  quantity  of  the  land,  that  is  to  say,  by  the  value  ^^^'  ^^^'^ 
and  not  by  the  content  (3).  And  therefore  it  is  very  true, 
which  master  Camden  in  his  Britanmafpsge  136,  saith,  viz.  Sub' 
sequenii  atate  ex  censu  ut  coUigilurJacttJuerunt  equitesy  Sfc.  And 
antiquity  thought,  that  twenty  poimd  land  was  sufficient  to  main- 
taine  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatise 
de  modo  tenendi  parliamentum  (4)  tempore  regis  Edtv.JUU  regis 
Eikeldredi ;  where  it  appearedi  that  ccmitatus  (to  wit),  an  earte- 
dotne,  consiai  ex  viginHfeodis  unius  mUtis^  quoUhtifeodo  compU" 
ttdo  ad  viginH  libraias ;  barofiia  constat  ex  1  ^.feodis^  et  3.  parte 
unius  feodi  ndliiis  (5)  secUTidvm  computationempradictam ;  unum 
feodum  mHitis  constat  ex  terris  ad  valentiam  ao  L  Which  an- 
tiquitie  I  cite,  for  that  it  concurreth  with  the  act  of  parliament 
anno  1  E,a^de  militibus(/5);  by  which  act  Census  ndlitaris  the 
state  of  a  knight  is  measured  by  the  value  of  xx  pound  per 
anfmrn^  and  not  by  any  certaine  content  of  acres ;  and  with  this 
agreeth  the  statute  of  ^.  i .  cap.  35,  and  F.  N,  B.  fol.  82,  where 
twenty  pound  of  land  in  socage  is  put  in  equipage  of  a  knight's 
fee ;  and  this  is  die  most  reasonable  estimate,  for  one  acre  may 
be  better  than  many  others,  so  as  he  ^diich  hath  680  or  800  acres 
of  some  barren  lano,  had  not,  according  to  die  ancient  account, 

a  sufficient 


(2)  T.  ill  £•  1.  Rot.  26.  Ebon  coram  rege.  Eight  acres  make  an  oxgang 
in  the  folds  of  Doncaster.  Hie  foL  5.  a.  Vid.  Seui.  Tit.  Hon.  pars.  2.  c.  5. 
s.  4.  In  Cratfold  48  acres  make  a  yard4andy  and  4  yard-lands  make  a  hide ; 
so  that  oxgangf  yard^land,  and  hide  or  plotO'land,  are  altogether  uncertain  ac' 
cording  to  the  aitersity  of  places.  Hal.  MSS. — See  further  infra  and  also 
ante  5.  a.  and  note  11,  there.  In  fol.  5,  lord  Hale  gives  the  following  note  on 
the  uncertainty  of  the  word  oxgang. — Breve  de  uni  bovatd  marisci  is  ill, 
13  £.  3,  Briefer  241.  Hal.  MSS.— ^See  infra  a  like  case  as  to  the  uncertainty 
of  ofV^flrfa.— [Note  22.] 

(3)  Mr.  Selden  insists,  that  a  knight's  fee  was  estimable  nehher  b}r  the 
value  nor  the  quantity  of  the  land,  but  by  the  services  or  number  of  knights 
reserved.    Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26. 

(4)  See  a  note  on  this  treatise,  post.  6q.  b. 

(5)  'Diis  notion  of  there  being  a  certain  number  of  knights  fees  in  an  earl- 
dom and  barony  is  controverted  by  Mr.  Selden ;  and  he  cites  instances  of 
earldoms  and  baronies  with  a  less  as  well  as  with  a  greater  number  than  lord 
Coke  mentions.  Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26.  What  was  consi- 
dered a  barony  by  tenure,  is  considered  in  West's  Inquiry  as  to  making  Peers, 
l8*    See  also  Spel.  Closs.  66,  and  Cruise  on  Dign.  7. 

(6)  Lord  Coxe  in  anodier  place  observes,  diat  the  1  JET.  2,  de  militibus, 
though  called  a  statute,  was  only  a  writ  granted  by  the  king  in  time  of  parha- 
ment,  and  therefore  entered  of  record.    2  Inst.  593. 

T  2 
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a  sufficient  revenue  to  maintaine  the  degree  of  a  knight,  and  he 
(3  Bo.  Abr.  which  had  a  lease  number  of  acres  of  some  land  of  the  value  o£ 
515*  516.  XX  pound  per  annuttty  had  a  sufficient  livelihood  in  those  daies 

F.  N.  B.  83.  c.)  £1^^  ^jj^  maintenance  of  a  knight  (7)-    So  antiquity  thought  that 

400  markes  of  land  per  apnum  was  a  competent  livelihood  foe 
a  baron,  and  400  pound  per  annum  ad  sustinendum  nomen  et  onus 
of  an  earle,  and  oflate  time  800  markes  p^  aitnimi  of  a  marquesse^ 
and  800  pound  0^  annum  of  a  duke;  so  that  their  yearly  revenue 
was  estimated  oy  the  value  and  not  by  the  content.  And  one 
plowland,  carucata  terrtBj  or  a  hide  of  land,  hida  teme^  (which  is 
all  one)  is  not  of  any  certain  content,  but  as  much  as  a  plow  can 
by  course  of  husbandry  plough  in  a  yeare.  And  therewith  agreeth 
Lafnhardxerbo  Hide.  And  a  plowland  may  containe  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plowmen 
and  die  cattell  belonging  to  the  plow  are  maintained.  Vide 
Temps  JET.  1.  tiu  Brie&,  860.  4  £.  3.  47.  PI.  Com.  in  HiU  and 
Grange's  case,  fol.  168.  Vide  6  £.  3.  fol.  43,  and  39  if.  6.  8.  a. 
And  Uie  venerable  Beda  calleth  a  ylowhakdfamiUamf  a  family ; 
because  it  containeth  necessaiy  things  for  the  maintenance  of  a 
fmnUy.  And  Prisot  well  saith  in  35  H.  6.  fol.  29,  that  a  plow 
may  till  more  land  in  a  yeare  in  one  country  than  in  another ; 
and  therefore  it  stands. with  reason,  that  a  plowland  should  be 
lesse  in  one  place  than  in  another.  41  E.  3.  tit.  Fine,  40,  and 
13  £.  3.  Fine,  67.  A  fine  shall  not  be  received  de  und  vergatd 
terra  for  the  uncertainty,  vide  39  H.  6.  8.  But  an  acre  of  umd 
is  certaine  by  the  statute  de  terris  mensurandis.  Note  also  (eeader) 
that  every  plowland  of  ancient  time  was  of  the  yearly  value  of 
five  nobles  per  annumy  and  this  was  the  living  of  a  plowman  or 
yeoman ;  and  ex  duodecim  carucaHsconstabat  unumJeodummUitis, 
which  amounts  to  20  pound  per  annum.  And  this  you  may  see 
Termifio  Pasch.  anno  3  E.  ly  coram  Rogero  de  Seyton 
et sodissuisjustitiariisapud t^ fVestm. Ebor, Ro*\o. Ra-  FGd*^ 
dolphus  deNormanriile  petens  in  brevi  de  medio  queritur  L  b.  J 
contra  Luciam  de  Kt/me,  quod  cUm  ipsa  teneai  de  ipso 
duos  caredatcu  terra  in  Coningston  per  homagium  et  servitium 
militareunde duodecim  carucata  terrajaciuntunumfeodummilitis 

pro 

(7)  Nota  quoad  preceptum  de  militibus  faciendis  variatim  se  habet  census 
communis  nulitaris.  Omnes  laici  qui  tenent  integrum  feodum  militis  fiant 
milites.  1  pars.  Claus.  9  H.  3.  m.  24.  dors.  Claus.  16  H.  3.  m.  4,  dorso.  Postea 
fiant  milites  qui  habent  15/.  per  annum  vel  feodum  militis.  Rotulo  respect, 
militiae  4X)  H-  39  tempore  £•  1.  Qui  habent  viginti  librat.  fiant  milites.  Rot. 
hundredi  3  E.  l.  £t  sic  continuavit  usque  2  £.  s,  et  postea.  Sed  demum 
^ui  habent  40  librat.  terr&  fiant  milites.  Claus.  6  £.  a.  m.  37.  Et  sic  pon- 
tmuavit  usque  17  regis  Caroli.  Vid.  Rot.  Pari.  18  H.  6.  n.  43.  28  H.  6. 
n.  12,  andVid.  Claus.  6£.  2.  m.27.  19£.  2.m.  •  pE.s.m.  17.  Hal.MSS. 
— Before  and  in  the  time  of  Charles  the  first  it  was  apprehended,  that  the  king 
might  lawfully  compel  all  men,  who  were  of  full  age  and  seised  of  lands  to  the 
value  of  40  /.  a-)rear,  either  to  take  upon  them  the  order  of  knighthood,  or  to 
pay  fines  fiar  being  excused.  An  attempt  to  exercise  this  power,  whidh  lord 
Coke  himself  allows  to  have  been  a  prerogative  of  the  crown,  was  one  of  the 
man^r  expedients  used  by  that  unfortunate  prince  to  raise  a  revenue  without 
the  aid  of  parliament ;  and  it  terminated  accordingly,  for  it  was  the  occasion  of 
a  stat|ifee,npmich  provided  against  the  future  exercise  of  any  such  power.  See 
16  C!ha.  1.  c.  20.  2  Inst.  593.  Blackst.  Comment,  ed^  5.  v.  i.  p.  4P4.  v.  2« 
p.  61,  and  Barringt.  Ant.  Stat.  2d  ed.  144. — [Note  23.] 
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,pro  omni  servtHOf  ipsa  distrinxit  ipsum  ad/adendam  sedam  ad 
curiam  suam  de  Tnometon  in  Craven,  S^c-  (i). 

And  it  is  to  be  observed,  that  the  reliefe  of  a  knight  and  all  1^*^*  7^-  •• 
above  him  which  be  noble,  is  the  fourth  part  of  their  yearly  ^  **'^ 
revenue,  as  of  a  knight  five  pound,  which  is  the  fourth  part  of 
20  pound.  So  una  baronia  constat  es  13  feodh  militum  etde  2. 
parte  uniusfeodi  mt'/iiffs,  which  uniount  to  400  markes,  and  there- 
ibre  his  rdiefe  is  the  fourth  part  of  this,  viz.  100  markes:  and  an 
earledome  consists  of  twenty  knights  fees,  which  amount  to 
400  pound  (as  before  it  appeareth  by  the  said  ancient  record  de 
modo  ienendi  parliamentumy  S^c.)  (2),  and  therefore  his  reliefe  is 
100  pound.  And  this  also  appeareth  by  the  statute  of  Magna 
Charta,  cap.  2,  and  by  the  equity  of  this  statute,  insomuch  as  a 
marquisdome,  which  consists  of  the  revenue  of  two  baronies, 

which 


(1)  4  E.  2.  Avowry,  200.  Viginti  virgatse  terrae  faciunt  unum  feodum  militis. 
M.  13  &  14  E.  1.  Rot.  17.  Glouc.  Quadraginta  carucat.  terre  faciunt  unum 
feodum  militis.  8  E.  3. 49.  Duodecim  carucats  et  duae  bovats  teme  faciunt 
unumfeodum  militis.  Vid.  apud  Matth.  Paris  in  Vltis  23.  Abbatum  fol.  131. 
AbbiEis  Sancti  Albani  debet  regi  sex  milites.  Et  ibi  recensentur  numeri  hidarum 
ad  quodlibet  feodum,  militis.  Alibi  quinque,  alibi  sex,  alibi  septem  hidse  faciunt 

feodum  militis.    Hal.  MSS See  further  as  to  the  contents  of  a  knight's  fee, 

post*  76.  a«and  83.  b.and  2  Inst.  596.— [Note  24.] 

(2)  Vid.  Seld.  Tit.  Hon.  part  2.  c.  5.  s.  26,  ubi  authoritas  authoris  libri 
modi  tenendi  pari,  et  ista  opinio  de  cert4  proportione  amiui  valoris  feodi  mill- 
taris,  baronise,  et  comitatus,  optima  refutantur.  Vid.  infra  83.  b.  Hal.  MSS. 
— The  modus  tenendi  parliamentum,  according  to  the  title  as  given  in  lard 
Coke's  preface  to  his  ninth  book  of  Reports,  imports  to  be  an  account  of  the 
manner  of  holding  the  English  parliaments  in  the  time  of  Edward  the  Con- 
lesscur,  and  that  it  was  approved  of  by  tlie  first  William,  and  conformed  to  in 
his  time  and  in  that  of  his  successors.  To  this  modus  lord  Coke  frequently 
refers  as  to  a  most  undoubtedly  genuine  piece  of  antiquity ;  and  in  his  fourth 
Institute  he  tells  us,  that  Henry  the  second  afler  having  conquered  Ireland 
sent  a  transcript  of  this  modus  into  that  country  as  a  model  for  parliaments 
there ;  and  that  in  the  reign  of  Henry  4,  this  transcript,  which  is  known  by  the 
name  of  the  'Irish  modus,  fell  into  the  hands  of  sir  Christopher  Preston,  and 
was  then  exemplified  by  inspeximus  under  the  great  seal  of  Ireland.  But  not- 
withstanding all  this,  the  reasons  of  Mr.  Selden  and  Mr.  Prynne,  of  whom  the; 
former  supposes  it  to  have  been  an  imposture  of  the  time  of  Edward  the 
third,  and  the  latter  makes  it  an  invention  as  late  as  the  31  H.  6,  seem  to  furnish 
insurmountable  objections  against  the  authority  of  the  English  modus ;  and  so 
convinced  of  their  force  was  an  able  advocate  for  the  existence  of  the  commons 
as  a  constituent  part  of  parliament  before  tha  49  Henry  3,  that  he  candidly 
eives  up  its  antiquity,  though  if  it  could  have  been  defended,  it  would  have 
decided  the  controversy  in  his  favour,  for  it  expressly  mentions  citizens  and 
burgesses  as  well  as  knights  of  the  ^ire.  See  4  Inst.  12.  Seld.  Tit*  Hon. 
sd  ed.  part  2.  c.  5.  s.  26.  Pryn.  on  4  Inst.  1,  and  Tyrr.  Biblioth.  Polit. 
270. 400.  However  Dr.  Dopping  bishop  of  Meath,  who  in  1692  first  published 
the  Irish  modus,  feebly  endeavours  to  defend  the  antiquity  of  the  supposed 
transcript  in  the  time  of  Hen.  2,  and  two  other  writers  deservedly  of  grtot 
credit  seem  inclined  the  same  way.  See  Molyn.  Case  o^  Ireland ;  and  Harr. 
Edit,  of  Ware's  Hist,  and  Antiq.  of  Ire.  84.  Mr.  Selden  mentions,  thiit  in  his 
time  there  were  many  copies  of  the  Englkh  modus ;  but  I  am  not  aware  that 
any  one  is  in  print.— As  to  lord  Coke's  account  of  the  computation  of  reliefs 
by  the  yearly  revenue,  which  lord  Hale  observes  to  liave  been  also  refuted  by 
Selden,  see  post.  83.  b.^Note  25.] 
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which  amount  to  800  markes,  shall  pay  according  to  that  just 
proportion  for  his  reliefe  900  markes ;  and  hecaiue  a  dukedome 
consists  of  the  revenues  of  two  earledomes,  viz.  800  pound  per 
annum,  a  duke  shall  pay  soo  for  a  reliefe,  which  is  also  the 
fourth  part  of  his  revenue ;  and  with  this  agree  the  records  of 
the  Exchequer. 

Note  (reader)  at  the  time  of  the  making  of  the  statute  of  Magna 
Charta,  9  //•  3,  there  was  not  any  duke,  marquesse,  or  vicount 
in  England^  and  therefore  the  statute  could  not  make  mention  of 
them,  and  Edvoard  the  eldest  sonne  of  king  E,  3,  called  the 
Black  Prince,  was  the  first  duke  in  England  mer  the  Conquest, 
and  Robert  earle  of  Oxford  in  the  reigne  o£  R,  2,  was  the  first 
marquesse.  Sic  enim  inter  or  dines  A  nglia  in  sud  Britannid  testaiur 
Camden  ubi  supra*  Et  tiiuhis  Marchionis  serius  ad  nos  detenit^ 
nee  ante  R,  3.  tempora  cuiquam  delatus ;  ille  enim  Robertum  Vere 
Oxonia  comitem  delicias  suas  primum  Marchionem  Dublitiue  <2e- 
signavil,  merumque  erat  honoris  nomen.  ^  Hiec  ille.  And  before 
tTO  reigne  of  //.  6.  there  was  not  any  viscount.  Sic  enim  idem 
author  ubisupraasseril.  PostcomiiesvicecomiUsordineseqmmiur, 
Viscounts  nos  vocamus,  HtBc  vetus  officii  sed  nova  dignitaiis  <^ 
pellatioy  et  H.  6.  tempore  ad  nos  primitm  audita.  Hac  ille,  £# 
dominus  de  Bella  Monte  was  the  first  viscount  created  by  kin^ 
H.  6.  Fide  Cassianeum  in  glaridmundi parte  4,  consid.  sSy  ^*^ 
this  dignity  of  a  viscount  is  of  great  antiqui^  in  other  realmes. 

Bracton  lib.  3. 36.  Item  sunt  quadam  sermiia^  qua  dicuntur 
fcrinseca,  quamvis  sunt  in  cartd  de  feqffumentis  espressM  et  noms^ 
nata^  et  qua  idea  did  possuntforinsecOf  quia  pertinent  ad  domi^ 
num  regem,  et  non  ad  dominum  capitalem,  nisi  dbn  in  proprid 
persond  profectus  fiterit  in  servitio^  vel  nisi  cum  pro  seriitio  sua 
satis/ecerit  iiomina  regiy  Sfc, 

**  A  voyage  royail"  A  voyage  royall  is  not  ondy,  wh«n  tiie 
king  himselfe  goeth  to  warre,  as  Littleton  here  satth,  but  dao 
when  his'  lieutenant  or  deputy  of  his  lieutenant  goeth.  And 
what  shall  be  said  a  voyage  royall  shall  be  adjudged  in  this  case 
by  the  judges  of  the  common  law  as  an  incident  to  escuagey 
and  not  by  the  constable  and  marshall,  or  any  other:  et  sic  de 
simiUbus. 

There  is  also  another  kind  of  voyage  royall,  viz.  when  one  goeth 
with  the  king's  daughter  beyond  sea  to  be  maried,  &c.  for  such 
a  voyaee  is  for  the  good  of  the  whole  realme  (for  more  profit  for 
the  realme  cannot  be  than  to  make  alliance  with  another  nation)  ; 
but  of  this  voyage  royall  Littleton  speaketh  not  here,  but  onely 
of  the  voyage  royall  to  warre ;  so  as  there  is  a  voyase  Toyall  of 
warre,  and  a  voyage  royall  of  peace  and  amity.  And  it  is  to  be 
observed,  tliat  ne  that  holdeth  by  castle  gard  or  cornageholdeth 
by  knights  service,  and  yet  he  shall  pay  no  escoage,  because 
he  holdeth  not  to  goe  with  the  king  to  warre  (3). 

"  Into 


(3)  Vid.ss^issimetemporibusR.^.  R.i.  Jdiann.  H.3.  iE.8.  Scutagiom 
pro  exercitu  regis  in  Ireland^  WtdeSy  Poictouj  BretagneyHormandy^  Gascons^ifc. 
though  territories  of  the  king.  Quoad  escuage  nota.  Though  in  some  cases  the 
subject  was  chargeaUefor  defence  of  the  reMm^yetfilearly  for  foreign  invasiim 
none  toere  chargeable  out  by  tenure^  and  therefore  service  of  chivalry  was  called 
forinsecum  servitium.  Rot.  par*.  30  E,  3.  n.  1 3.  21  E,  3.  it.  16. 44.  25  J?.  3, 
n.  33.     5  A.  2. 71. 67,  ^c.    1  //.  5. 7M  7.     5  H.  5.  pars  2.  «.  9.     The  first  Mmg 

requisite 


r 
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**  Inio  Scotland:'    In  Scatiam.     This  is  put  but  for  an  ex-  Lib.  Rub.  in 

ample,  for  if  the  tenure  be  to  goe  in  WaUianif  Hibemiam^  Vasco-  ^*^-  47. 48. 

ittafii,  Ptc/at7»0m,  ^c.  it  is  all  one.  See  an  ancient  record,  i2o#.  c2^  nJdi  m 

jinibus  Termino  Mich.  11  E.  «•    Sir  Rich,  Bockesley  knight  did  6  r;. 

h«ld  lands  at  Seaton  by  seijeanty  to  be  Vantrarius  regis^  that  is,  Protectr  n,  46. 

to  be  the  king's  fore-foot-mah  when  the  king  went  into  GascoignCf  ^  H.  3. 

donee  penuusjtdt  pari  soiearum  pretU  4  d.  that  is,  untill  he  nad  viA^t^ciauf. 

worne  out  a  pair0  of  shoes  of  the  orice  of  foure  pence.  And  this  a  H.  a.  &  Fin. 

service  being  admitted  to  be  penormed  when  the  king  went  to  8  H.  3.  & 

Gascoigne  to  make  warre.  Is  knight's  service.  Patent  9  H.  a- 

multi  solvcraut 

"  He  which  holdeth  by  the  service  of  onehdgk^zfee^  ouffht  to  ^^"S  \V^- 
be  mth  the  hinsfortie  dayes,"  But  this  is  to  be  understood  of  a  Uam,  memb.  30. 
tenant  that  hoToeth  of  the  kine  immediately ;  for  every  man  is  &  ante  Claas. 
bound  by  his  tenure  to  defend  his  lord,  and  both  he  ana  his  lord  ^  H-  3* 
the  king  and  his  country;  and  therefore  if  the  lord  goeth  not,  '^°'^*  3« 
his  tenant  is  excused.  But  yet  if  the  tenant  peravaiie  goeth  with 
the  Idof^p  it  excuseth  all  the  mesnes. 

And  It  is  to  be  observed,  that  for  every  pound  of  the  ancient  Magna  Charta, 
vahie  of  a  knight's  fee  accounting  twenty  pound  land,  the  tenant  cap.  37. 
must  goe  with  the  kine  two  daycs,  which  commeth  just  to  40  Fleta  JUb. 
dayes  for  a  whole  knight's  fee.  By  the  statute  of  Magna  Charta  ^P*  ^ 

it  IS  provided,  that  ecuiagium  de  cater*  -capiatur  sicut  capi  con" 
mevU  tempore  £Rm.  regiiavi  nostri. 

Sect. 


•^t^m 


reqtdsiie  to  etcuage  wot  the  proclamation  and  summons  ofservicey  which  prefixed 
the  day  and  place  ofrendemms  of  the  army 9  and  commanded  the  lordsy  i^c,  nomi- 
natim  and  others  by  proclamation  qudd  ad  diem  et  locnmi  veniant  ad  regem 
cum  equis  et  armis  et  toto  servitio  regi  debito,  which  is  called  summonitio 
servitii  vel  summonitio  exercitus.  Claos.  1  £•  8.  m.  a.  Glaus.  3  £.  a. m.  i« 
Claiis.  7  £.  0.  m.  14,  et  sKpissim^  afibi*  Vide  pro  scutagiis  captb  occasione 
divBTsarom  expedittoiiam.  Temoore  H.  a,  scutagiom  bis  assessam  ante  annum 
quiatum,  terlium  seutagium  7  H.  a,  pro  exercitu  Thokwae  duas  marcas,  quar* 
tum  pro  eodem  exercitu  unam  marcam,  qumlum  18  H.  s,  pro  exercitu  Hi- 
benufls  aos.  sextum  pro  exercitu  Galloway  aos.  Tempore  Richardi  primi, 
primum  scutagiom  pro  exerdtu  WalUse  anno  tecondo  ad  los.  secundum  anno 
aexto  ad  SOS.  pro  ^uolibet  feodo  pro  rederapdone  r^^,  tertium  8  IL  1,  pro 
exerdtu  NormannisB  ad  20  s.  Tempore  Johannis  anno  prime  seutagium  as* 
sessum  ad  duaa  Biarcas,  aecondum  amio  tertio  pro  exercitu  Normannise  nd 
duaa  marcas,  i»rtiam  oonsimile  po  cOBsimili,  quartum  ccmsimile  pro  consimili, 
quintom  eoosimile  pro  consimili,  sextum  consimile  pro  consimili,  septimum 
coDsimile,  octavum  anno  duodecimo  regis  pro  Hibenii^  duas  marcas,  nonum 
anno  dedmo  tertio  pro  exercitu  Waliise  ad  auas  marcas,  decimum  pro  exercitu 
Soodas^  tmdedmum  anno  decimo  sexto  Johannis  pro  exercitu  Brotanife  ad  tres 
marcas  sad  non  solutum.  Nota  temporibus  Hennci  tertH  seutagium  Ludowici 
duas  marcas  anno  secundo,  Byham  10  s.  anno  qointo,  Mcmteffomery  duas  mar- 
cas anno  octavo,  Bedford  duas  marcas  anno  octavo,  Kerry  duas  marcas  anno 
dectmo  tertio,  Bretanny  40  s.  annp  decimo  quarto,  Pictavise  40  s.  anno  decimo 

2uinto,  £lam  20  s.  anno  dectmo  sexto,  Gascoigny  40  s.  anno  vicesimo  secundo, 
ruyen  40  s.  anno  vicesimo  nono,  Wallie4Ds.  anno  quadragesimo  secundo. 
Hal.  MSS. — For  a  more  particdar  account  of  the  scutages  assessed  in  the 
several  reigns  mentioned  by  lord  Hale,  see  Mad.  Hist.  Exch.  chap.  16,  whero 
the  whole  subject  of  escuage  is  fully  explained  from  the  records.  See  Hso 
post  72.  a.  and  b. — [Note  26.] 
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TiUT  it  ampeareth  by  the  pleas  and  arguments  made  in  a  plea  upon  a 
writ  of  detinue  oj  a  wnting  oblisatorie  brought  by  one  H.  Gray,  Tr. 
7  E.  3,  that  it  is  not  needfnllfor  hm  which  holdeth  by  escuase,  to  goe 
hintseJf'e  with  the  king,  if  he  willfinde  another  able  person  for  him  conve- 
nientty  arrayed  for  the  warre  to  goe  with  the  king.  And  tms  seemeth  to  be 
good  reason.  For  it  may  be,  that  he  which  holdeth  by  such. services  is  lan>- 
guiskins,  so  as  he  can  neither  go  nor  ride.  And  also  an  abbot  or  other 
man  of  religion,  or  a  feme  sole,  which  hold  by  such  services,  ought  not  in 
such  case  to  goe  in  proper  person.  And  sir  William  Herle,  then  chiefe 
justice  of  the  common  place  (de  common  bank),  said  in  this  plea,  that 
escuage  shall  not  be  granted  but  where  the  king  goes  himself  e  in  his  proper 
person.  And  it  was  demurred  in  judgment  in  the  same  plea,  whether  the 
40  dayes  should  be  accounted  from  the  first  day  of  the  muster  of  the  king^s 
host  made  by  the  commons  (per  les  commons)*  and  by  the  commandement 
of  the  king,  or  from  the  aay  that  the  king  first  entred  into  Scotland, 
Therefore  enquire  of  this  (i). 

Tr.  7  £.  3.         T^R.  7  E.  3.  Sfc.    This  is  the  first  booke  at  large  that  our 
fol.  99.  author  has  cited.    And  it  is  to  be  observed,  that  this  point 

(9^^- 1 30-         is  not  debated  in  the  said  booke,  but  onely  is  ther6  admitted,  and 
3 Ro.  Abr. 509.)  yet  jg  gQQ^  authority  in  law;  for  our  author  saith,  that  it  ap- 

peareth  by  this  booKe.  Now  both  by  Littleton  himselfe,  and 
by  the  booke  of  7  E.  3,  it  is  apparent,  that  albeit  the  tenure  is, 
that  he  which  holdeth  by  a  whole  knight's  fee  ought  to  be  with 
the  king,  Sec.  to  do  a  corporall  service,  yet  he  may  finde  another 
«  able  man  to  do  it.  for  him. 

(4  Co.  88.)  By  the  statute  ofMagna  Charta,  cap.  ao,  it  is  provided,  that  no 

knight,  that  holdeth  by  castle-gard,  shall  be  distreyned  to  give 
money  for  the  keeping  of  the  castle :  Simse  eamfacere  voluerii 
in  propria  persond  stSij  vdper  aUum  prooum  homnemfaciet,  si 
ipse  eamfacere  nan  possit  propter  rationabilem  causam. 

(6  Co.  30.)  Some  have  thought,  that  he  that  holds  by  escuage  is'taken  by 

the  equity  of  this  statute,  thatspeaketh  onely  of  castle-gard.  But 
it  is  holden,  that  this  statute  is  but  an  affirmance  of  the  coromoB 
law.  For  where  that  act  saith,  (propter  rationabilem  causam)  that 
reasonable  cause  is  referred  to  the  tenant's  owp  discretion  and 
choyce,  and  the  cause  is  notmateriall  or  issuable  no  more  than  in. 
the  case  that  Littleton  here  putteth,  as  hereafler  appeareth.  And 
I  would  advise  our  student,  that  when  he  shall  be  enabled  and 
armed  to  set  upon  the  yeare  bookes,  or  reports  of  law,  that  he  be 
furnished  with  all  the  whole  course  of  the  law,  that  when  he 
heareth  a  case  vouched  and  applyed  either  in  Westminster^haU, 
(where  it  is  necessary  for  him  to  be  a  diligent  hearer,  and  ob- 
server  of  cases  of  law)  or  at  readings  or  other  exercises  of 

learning, 

^  commons  fcemi  to  he  inserted  for  commissioners.  See  Mr.  Bitto^t  ItUr*  ]»*  1 15,  and  hrd  CM$ 
ctrntmenlary  on  the  vord  muster, ;>ost.  7t.  a. 

Ci)  Mr.  Madox  observes,  that  sir  William  Herle's  position,  that  escuage^ 
should  not  be  granted  but  where  the  king  goes  to  the  war  in  person,  is  fallacious:  * 
Mad.  Baron.  \ug\.  226. 


L.a.C.3.Seet96.        Of  Escuagc  [70.  K 

leahiiiig,  he  may  finde  out  and  read  the  case  so 

L70»n  ^^  voaclied ;  for  that  will  both  fasten  it  in  his  memory, 
L  J  and  be  to  him  as  good  as  an  exposition  of  that  case. 
But  that  must  not  hinder  his  timdj  and  orderly  read- 
ing, which  (all  excuses  set  apart)  he  must  bind  himselfe  unto ; 
for  there  be  two  things  to  be  avoyded  by  him,  as  enemies  to 
leamng^prapostera  leciiOf  uxkdpraproperapraxii.  But  let  us 
now  heare  what  our  author  will  say. 

**  And  this  teemdh  to  he  good  reason^  4r<^."  Here  Littleton 
sheweth  three  reasons  wherefore  the  tenant  should  not  be  con- 
strained to  doe  his  service  in  person. 

-  First,  it  may  be  the  tenant  is  sicke,  so  as  he  is  nejther  d>le  to 
goe  nor  ride.  And  ever  such  construction  must  be  made  in  mat^ 
ters  conceminff  the  defence  of  the  realme,  or  common  good,  as 
the  same  may  be  eKIected  and  performed.  To  the  former  ^Ks- 
ability  may  be  added  where  a  corporation  aggregate  of  many, 
as  deane  and  chapter,  maior  and  commonalty,  &c.  or  an  infant 
beidg  a  purchaser,  for  these  also  must  finde  an  able  man.  But 
it  may  be  objected,  that  in  these  particular  cases  the  tenant 
might  finde  a  man,  but  not  when  hie  himselfe  is  able  without  all 
excuse  or  impediment.  To  this  it  is  answered,  that  Sapiens 
incipit  djine.  And  the  end  of  this  serrice  is  for  defence  of  the 
realme,  and  so  it  be  done  by  an  able  and  sufficient  man,  the 
end  is  eflfected. 

Secondly,  seeing  there  are  so  many  just  excuses  of  the 
tenant,  it  were  dangerous,  and  tending  to  the  hindrance  of  the. 
service,  if  these  excuses  should  be  issuable :  MuUa  injure  com-, 
muni  contra  raiionem  disputandi  pro  communi  uiilitate  tntroduda 
sunt. 

Lastly^  both  Littteton,  and  the  booke  in  the  seventh  of  Edward 
the  third,  giveth  the  tenant  power,  without  any  cause  to  be 
shewed,  to  finde  an  able  and  stifficient  man,  and  oftentimes 
jurapuhlica  ex  privato  promiscui  decidi  nan  dehent, 

*^.  An  abbot  or  other  man  ofreli^n,"  Note,  that  if  the  king 
had  given  lands  to  an  abbot  and  his  successors  to  hold  by  knights  ^Post.  99.  a.) 
service,  this  had  beene  good,  and  the  abbot  should  doe  homage  ^^  ^'  ^ 
and  find  a  man,  &c.  or  pay  escuage,  but  there  was  no  wardship 
or  reliefe  or  other  incident  belonging  thereunto.  And  thouffo 
the  law  saith,  that  this  was  a  mortmaine,  that  is,  that  they  h^d 
fiist  their  inheritance,  yet  if  the  abbot,  with  the  assent  of  his 
covent,  had  conveyed  the  land  to  a  naturall  man  and  his  heires, 
now  wardship  and  reliefe  and  other  incidents  belon^d  of  com- 
mon right  to  the  tenure.  And  so  it  is,  if  the  king  give  lands  to 
a  maior  and  communalty  and  their  successors,  to  be  holden  by 
knidlits  service,  in  this  case  the  patentees  (as  hath  beene  said) 
shaB  doe  no  homage,  neither  shall  there  be  any  wardship  or 
reliefe,  onely  they  also  shall  find  a  man,  &c.  or  pay  escuage. 
But  if  they  convey  over  the  lands  to  any  naturall  man  and  his 
heires,  now  homage,  ward,  marriage,  and  reliefe,  and  other  in- 
cidents belong  thereunto.  And  yet  this  possibility  was  remota 
potentia  :  but  the  reason  hereof  is,  Cessante  ratione  legis  cessat 
ipse  lex ;  the  reason  of  the  immunity  was  in  respect  of  the  body 
politique,  which  by  the  conveyance  over' ceaseth,  which  is 
worthy  cf  observation.  . 

And  it  is  to  be  observed,  that  every  bishop  in  Englandhnth  a 

baronie 
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(aX  nd  that  l»wjr  k  holden  ftf  Ae  kiag  tii«9»ft^  and 

jet  the  Idog  ean  nathcr  lunre  warddiip  or  relief. 

If  tvojojnlenantsbeanaiidlioldaibj  kniglil*  sarvicc,  if  ihm 
ffoeth  with  the  kiDg,  it  snfficeth  fo  iMti^  and  iKith  of  them  c^^ 
Se  ooinpdled  to  goe,  fiar  by  their  tenure  eoe  BMD  is  oodj  to  goe. 

6R3.  If  the  tenant  pcnwraile  goedi,  it  diichaigeth  the  vacwnei  far 

A«^.«4«-      one  tenanqr  thalf  paj  but  one  eaciiage. 


**  OroihtrmanqfreimaiLr  Here  this  word  (rd^;iai)  it  taken 

rgdj,  viz.  not  ooelT  for  r^ukr»  or  dead  person^  as  iMmia, 

mosJceSy  or  the  like,  but  for  secular  penons  also»  as  bishepa» 


paisoDS,  Tican,  and  the  like;  for  neither  of  them  are  bound  to 
Me  m  proper  petaon.    For  nana  anttan*  Jap  tsyBoc^ar 
Taribmi  n^gatiii^ 

^  Langmshmg."    So  it  may  be  said  of  an  idc 
Iqper,  a  man  maymed,  blind»  deafty  of  decrepit 

**  Or  a  feme  soZe."    Seebg  that  a  fern  sole,  that  cannot  per- 
forme  knights  service,  maj  aenre  by  deputy*  it  may  be  demandedy 
wherefore  an  heire  male  being  witfam  ttie  age  of  ai 
19-  yeares  may  not  serve  also  by  deputii^  being  not  r71."l 
able  to  serve  himsdfe.  L  a.  J 

TothisitisaaswefedythatmcMesofniinQriti^d 
is  one  to  both  sexes,  viz.  if  the  heire  male  be  at  the  death  of  tb^ 

ancestor  under  the  ace  of  one  and  lueaiy,  or  the  heire  fipaMie 
under  the  age  of  14,  ttiey  can  make  no  depu^»  but  the  lord  sMI 
have  wardship  as  an  incident  to  the  leiwire;Mierefiire/.ttftrf(ia^ 
here  to  be  understood  cfafeme  sole  cf  full  age,  and  seised  of  land 

holden  by  knights  service  either  by  purchase  w  descent. 

«  dmvenietUljf  arra^fsrAeyagme*'  80 «» here  are  four^ 
thiiu^  to  be  observed. 

First  (as  hath  been  said),  that  he  may  find  another. 

Secondly,  that  he  that  is  found  must  be  an  able  person. 

Thirdly,  be  must  be  armed  at  the  costo  and  charge  of  the 

tenant:  and  herein  i«  to  be  noted,  ^uod  non  d^niiiir  in  jwre^ 

with  what  manner  of  armor  die  sopldier  shall  be  arrayed  with, 

for  time  place  and  occasion  doe  alter  the  manner  and  kind  of 

the  annour  (1). 

Fourthly, 


(2)  Lord  chief  Justice  Hale,  in  a  manuscript  treatise  00  the  Jwra  Cerwm^ 
gives  it  as  his  Qpinion,  diat  the  bishops  do  not  hold  their  possessions  per  ber^- 
nianif  and  that  diey  sit  in  the  faousex^f  peers  by  custom  and  usage,  and  not  aa 
barons  by  tenure.  But  the  propriety  of  this  doctrine  has  been  ably  con|ro- 
verted  by  a  writer  of  very  great  eminence  now  living.  See  Warburt.  AiUamee 
between  Church  amd  State^  4th  edit.  a49/-^Notie  07.] 

(1)  Vide  pro  assisA  armorum a?  H.  a.    Quicunque  hrf)et  feodum  unma 

milids,  habeat  loricam  cassidem  dipeom  el  lanceam.  Quicunque  liber  laicus 
habuerit  in  catallo  vel  redditu  ad  valentiam  sexdedm  marearum;  habeat  loneam 
lanceam  clipeum  et  caaridem.  Qidcunque  Uber  laicus  habuerit  in  oataUo  ad 
valentiam  oecem  marcarum,  hidbeat  haiwergeilum  et  capelet  fefri  ot  IsBDcemj^ 
Omnes  burgenses,  et  tota  coauaiuiia  liberorum  hominum,  hebeant  wanbaioi  HI 
capelet  ferri,  et  lanceam.  £t  si  quis  hsc  anna habens  obierit,  aima eoawma- 
neant  haeredi ;  et  fiat  inquisitio  &  his,  qui  has  habeat  facultates,  et  fteiant  eoa 

jurare 
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FourtMy,  he  mutt  have  such  anacur  as  shaH  be  necesHlrjr,  and 
so  appointed  in  readinesse.. 

FerdtK^  is  a  Saxon  word^  ei  wn^icat  juietojiciam  murdri  in  fleta,  lib.  i. 
^xerdhu  WorscoU  is  an  old  Enghsk  word,  and  signifieth  W)erum  cap.  4s. 
esse  de  oneribus  armarum,  * 

It 


jurare  ad  ista  arma  habenda  et  ad  ea  tenemda  in  servitio  regis.    Hoveden,  614. 

This  assise  canHnued  till  iheMme  of  king  John,  and  then  was  a  UUhaUered,  And 

thk  assise  made  in  the  time  of  king  John  was  repeated  and  amin  commanded^  and 

men  were  compeiied  to  be  sworn  to  it.  Ckus.  14  H.  3.  m.  5.  cuNrso.  Commissioners  • 

were  assigned  to  causemento  be  swam  and  assisedtaarmSf  as  they  were  swornin 

the  time  of  king  John,  in  this  form,    Quisquis  habet  fiBodmnmditis  int^nDn^ 

habeat  loncaoa ;  qui  habet  dimidium  feodi  militisy  habeat  faaubei^gdhim ;  qui 

babet  catalla  ad  valentiam  quindedm  marcarum,  habeat  loricam ;  qui  habet 

catalla  ad  valenttam  decern  marcanmiy  habeat  haubergellum ;  qui  habet  catdla 

^d  valentiamdeoem  libnunim^  habeat  capdlum  fenreum  peipunctum  et  knoeam; 

qui  habet  ad  valentiam  yiginti  solidomn,  habet  areom  et  sag^ttas*   In  quilibet 

villi  sit  »nu5  (Bonstabularius,  in  quoUbet  burgo  phtres,  ad  quorum  summoofi* 

tionem  otnnes  ad  atoia  iurati  in  ward4  8u4  conveniant  ad  imbreviandum  dis- 

tinctd  nomina  et  arma  smeulorum,  ita  qudd  ainguii  haheantprompta  sua  anna 

ad  de&nsioDem  regnL    This  assise,  as  it  seems,  eontinued  titt  ihe  76  of  Hen.  3, 

and  then  another  assise  wad  ordained.  In  Ciaus.  36  Hen.  3*  para  a.  m.  10,  mwy 

articles  are  ordained,  wMch  differ  little  from  the  statute  t^  Wintcn.    Am&ngst 

others  there  is  this  article*    fiinguli  viceconutesy  cum  duobns  milidbus  ad  too 

assij^natis,  fadant  ctves,  burgenses,  liberos  homines,  villaaos,  et  alios  ^  ^ud* 

decim  ad  sezaginta  annos,  assideri  et  juiari  ad  arma  secundum  quantitatem 

terramm  et  catallorum,  sciiicet»  ad  ouiBdecim  librata  tems,  unam  loricam 

unum  capellum  ferreum  gladium  cuUnlum  et  equum ;  ad  decern  librata  lerrse. 

unum  haubergellum  capellum  ferreum  gladium  lanceam  et  cultellum;  ad 

quinque  librata  terre,  unum  perounetom  capeUum  fSnrreum  cladium  Jianream 

et  cvutellum ;  ad  quadraginta  sondes  et  amfnius  ad  quinque  librata,  gladiuiQ 

arcus  sagittas  et  cmtdlnm ;  qui  minus  habet  qukm  quadraginta  solidos,  fidcem 

gisarmaset  cultelloset  alia  minuta  arma;  ad  catalla  seza^intamarcaromyUnam 

kxricam  capellum  gladium  et  equnm ;  ad  cataUa  quadraginta  marcaium,  unum 

capellum  haubergellum  gladium  et  cultellum;  ad  catalla  decem  marcarum, 

ffladium  cultdlum  arcnm  et  sagittas;  ad  catalla  quadraginta  solidonunetinftm 

deoemmarcasy&lces  gis»masef  alia  minuta  arma.    Omnes  item  slii,  ^11  pos- 

sunt  habere,  arcus  et  sagittas  habeaot.   In  singulis  dvitatSnis  «t  bm^  jurati 

ad  anna  sint'intendentes  majori,  vel  ballivis  xdn  non  sunt  majoies.  In  sSnguHis 

viUis  aliis  constitoantur  unus  vel  duo  constabularii  jeeundum  numerum  inhabi* 

tantiunu    In  singulis  vefx>  hundredis  unus  capitalis  oon^tabularius,  ad  cujua 

mandatum  omnes  jnrati  ad  armadehundredoconveniaBtyetieisiBttntendentaa 

ad  fiiciendum  ea  ^use  spectant  ad  oonservationem  pacis.    Omnes  verd  consta- 

bularii  capitanei  mtendentes  sint  vicecomiti  et  dnobus  militibus  prssdictisy  ad 

veniendum  ad  mandatum  eorum,  et  fiiciendum  per  prsscepta  eorum  ea  quss 

flpectant  ad  oonservationem  pacis  nostrae,^.  And  so  two  knights  were  assisted 

in  €fQertf  county  to  perform  the  premises*     The  next  assise  of  arms  was  in  the 

'  13  ofEdw.  I,  by  tnestatkteof  Wintoa,  which  commands,  t^tever^  one  sMlbe 

sworn  to  armor  according  to  the  wdue  of  their  lands  and  goods,  vu^from  lands 

of  fifteen  pounds  and  chattels  of  40  marks,  ad  haubergdium  cimdlum  ferreoBi 

tfladium  cultellum  et  equum ;  yrom  landaf  loL  and  goods  of  so  marks,  ad 

haubergellum  capdlmn  ferreum  gladium  et  cultellum :  from  land  ofsl'  ad 

gladium  cultellum  et  capellum  ferreum ;  from  40$.  to  land  of  5 1,  ad  gladium 

cultellum  arcum  et  sagittas;  et  qui  minus,  juratur  ad  gisarmas  cukeUos  et  alia 

minuta  arma;  et  qui  minus  habuerit  qu»n  viginti  marcas  bonorum,  habeat 

gladios  cultelios  et  alia  minuta  arma ;  et  omnes  alii  arcum  ei  sagittas ;  et  in 

quolibet 


71.a.]  Of  Escuage.         L.i.  C. 3.  Sect. 96. 

liTioB.  It  11  truly  said,  qubd  miles  hoc  tria  curare  debet^  carpta  ut 

vaUdissmum  et  jpemicissimum  habeatj    arma  apta  ad  suiUa 
imperiaf  cteiera  ueo  et  imperatori  eurns  eue* 

Vegetiai.  Sapiens  non  semper  ii  uno  graduy  sed  umd  vid^  non  se  mutai  sed 

aptai.  Qjui  secundos  optat  eventus,  dimicet  arte  non  casu.  In  ornni 
amJUctu  non  tarn  prodest  mukitudo,  fudm  virtus. 

Est 


quolibet  bundredo  duo  constabularii  eligantur  ad  facimidum  Tiaum  annonira. 
This  assise  was  observed  in  the  times  of  Edward  the  1st  and  Edward  the  2d.  In 
9  E.  2.  the  statute  of  Winton  wu  put  into  execution  sub  pcend  forisfacture 
omnium  bonorum  et  catallorum  pro  prim&  ^ce,  et  secundi  vice  sub  pcnii 
captionis  terrarum  in  manus  regis  et  imprisonamento  corporum :  and  it  toas  also 
commanded^  qu6d  citra  festum,  &c.  in  formi  predictd  arraati  parati  sint  ad  pro- 
ficiscendum  cum  rege  versus  Scotos  cum  victualibus  necessariis  pro  quadrannta 
diebus,  suorum  et  aliorum  de  partibus  suis  sumptibus  proTidendis.  Vid. 
Claus.  9  £.  2.  ro.  25.  dorso.  This  assise  received  some  change  about  the%  ofE,  3, 
and  in  Claus.  8  E.  3.  m.  3.  dorso,  there  is  the  Jbllawing  precept.  Proclama- 
tionem  facias,  quod  omnes  de  ballivi  tu4,  qui  habent  quaaraginta  librata  tenrae 
yel  redditus,  licet  milites  non  sunt,  equitaturi  et  armis  oompetentibus  juzta 
statum  suum,  viz.  unusquisque  eorum  pro  se  et  altero  ad  minus ;  et  omnes,  qui 
habent  viginti  librata  terr»,  cum  e^uitaturi  et  armis  pro  seipsis  ad  minus, 
faciant  sipi  provideri;.et  illi,  qui  mmus  habent,  assideantur  juxta statutum 
Wintonise.  .  But  in  progress  qf  time  the  statute  of  Winton  fell  into  disuse,  and 
commissions  issued  to  array  men  juxta  status  sui  exigentiam  et  iacultates.  Vid. 
Claus.  43  £.  3.  m.  24.  et  ssepissim^.  This  commission  ujas  afterwards  repiated 
and  confirmed  in  parliament.  Rot  Pari.  5  H.  4.  n«  24.  And  now  the  statute  of 
Winton  is  repealed  by  the  ^\  Jam.  chap.  28.  But  this  doth  not  relateto military 
servicey  and  is  only  a  certain  military  prooisionjbr  the  peace  of  the  kingdom,  and 
concerned  burgesses  and^sockmen  as  toell  as  tenants  by  knights  service.  And 
according  to  this  difference,  the  commission  of  array  extended  both  to  tenants 
by  knights  service^  and  others ;  but  the  xvrit  which  is  called  siunmonitio  senritii, 
respected  tenants  by  knights  service  ofdy.  And  as  to  this  lattery  1.  It  is  to  be 
observed,  that  the  service  was  estimated  by  the  number  of  fees;  and  so  he,  tcAo 
held  per  baroniam  vel  comitatum,  was  attendant  onlv  according  to  the  number 
of  knights  fees  by  which  the  barony  or  earldom  was  neldy  as  clearly  appears  in 
Sddens  Titles  of  Honour,  part  2,  cap.  5,  sect.  26,  where  it  is  mentioned,  that 
the  barony  de  Veteri  Ponte  was  hdden  by  5  kftiehtsjees,  and  that  ClMtrd,  who 
had  married  one  of  the  coheirs,  acknowledged  the  service  of  two  knights  and  an 
half.  2.  On  summons  of  the  army  on  service  at  a  place  and  day  certain,  etery 
knight  bu  hmsdfor  his  deputy  came  before  the  constable  and  marshal,  andpre^ 
sentedthe  number  of  his  fees  and  the  persons  by  whom  thw  were  to  be  per/brmed,  * 
and  their  names,  which  were  registered  before  them.  3.'  He,  who  held  by  a  whole 
knight*sjee  ought  to  perform  his  service  by  one  knight,  or  by  himsdf  in  person,  or 
per  duos  servientes  sive  armigeros,  who  in  value  are  equal  to  a  knight,  Seld.  ubi 
supra.  So  he,  who  held  by  the  moiety  of  a  knighfsjee,  might  perform  all  the 
service  either  40  daysyet  servientem  or  20  days  per  seipsum  vel  militem.  And- 
so  it  was  done  by  the  Mot  of  Saint  Alban,  who  held  six  knights  fees  of  the  king, 
and  performed  the  service  per  duos  milites  galeatos  et  le^e  militari  decenter 
armatos  et  octo  armigeros,  four  of  whom  were  equites  cum  Imeis  et  ferreis  armis 
muniti,  and  two  were  ballistarii ;  and  they  were  presented  to  the  constable  and 
marshal,  and  in  constabulariis  positi,  thati  is,  listed  in  their  several  companies.- 
And  note,  that  hi  milites  et  servientes  were  at  their  own  proper  expenses  ingoing, 
staying  for  40  days,  and  retuminfr.  Note  also,  that  the  40  days  are  accounted  from 
thfi  day  prefixed  for  the  assembbng  of  the  army  in  the  destined  place,  wherever  it 
shall  be,  whether  in  the  kingdom  or. out  of  the  kingdom ;  and  the  day  and  place 
of  the  assembly  of  the  army  were  pr^ed  imthe  writ  de  summonitione  servitii. 

Observe, 
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Est  opHnd  duds  scire  tt  sincere,  et  cedere  prudenter  iempori.  Polibiiu. 
MuUum  potest  in  rebus  humanis  occasion  plurimum  in  bellicis. 

Quid  tarn  necessarinm  esty  qubm  tenere  semper  armaf  qmims  Vegetius. 
iectus  esse  possis.    But  I  will  take  my  leave  of  these  excellent 
authors  of  art  military,  and  referre  them  to  those  that  professe 
the  same,. and  will  retume  to  Littleton, 

^*  Muster,**  I  find  this  word  in  the  statute  of  1 8  H.  6.  cap.  1 9, 
and  the  ancient  military  order  is  worthy  of  observation ;  for  before 
and  long  afler  that  statute,  when  the  king  was  to  be  served  with 
souldiers  for  his  warre,  a  knight  or  esquire  of  the  country  that 
had  revenues,  farmors  and  tenants,  would  covenant  with  the  king, 
by  indenture  inroUed  in  the  exchequer,  to  serve  the  king  for  such 
a  terme  with  so  many  men  (specially  named  in  a  list)  in  his 
warre,  &c.  an  excellent  institution  that  they  should  serve  under 
him,  whom  they  knew  and  honoured,  and  with  whom  they  must 
live  at  their  retume.  These  men  being  mustered  before  the  king's 
commissioners!  and  receiving  any  part  of  their  wages,  and  their 

names 


Observet  that  great  ^nes  ijoere frequently  imposed  on  those,  9oho  toere  deficient  in 
doing  their  service  on  the  summons  of  ike  army,  Vid.  Claus.  37  H.  3.  parte  1. 
m.  1 2.  Thomsi^  de  Berclay  toasfned  60  marks  for  default  of  service  in  trans- 
fretando  cu;^  rege.  Claus.  16  £.  3.  m.  36.  The  barons  qfihe'exchequer  voere 
commanded  to  compound  voith  the  archbishops^  bishops freligtous  men,  and  others^ 
for  the  remission  of  their  service  in  the  next  army  summoned  at  Newcastle  on  the 
vigil  of  St,  James  next  ensuing^  and  to  take  for  a  fine  forty  pounds  for  everyfee^ 
and  so  pro  rata.  By  Pat.  1 3  £.  3,  it  Vios  directed  that  twenty  pounds  shomd  be 
taken  for  a  fine  on  every  fee  of  a  knight  who  should  make  default  •  Vid,  Fines 
7  £.  3.  m.  4,  5.  On  the  summons  if^ service  for  the  army  of  Scotlandy  it  was 
prodaimedy  that  ecclesiastical  persons  and  women  should  do  their  service  at  the 
dayy  or  come  before  A,  and  B.  and  pay  afine^  vis.  twenty  marks  for  every  fee. 
So  observe^  that  they  were  not  fines  imposed^  but  voluntary  fines,  Hal.  MSS. — 
In  reading  the  preceding  annotation  by  lord  Hale,  it  is  very  requisite  to  attend 
to  the  distinction  between  the  two  subjects  of  it.  The^r^  part  of  the  anno- 
tation, which  states  the  progressive  changes  in  the  assise  of  arms  between  the 
37  of  Hen.  2,  and  the  3 1  of  Jam.  1,  and  refers  to  the  commissions  of  array  during 
the  same  period,  is  applicable  to  the  general  military  service  all  the  king? 
siubjects  are  liable  to  tor  the  internal  defence  of  the  realm.  The  remainder 
relates  to  the  performance  of  that  particular  military  service^,  which  was  due  by 
reason  of  tenure,  and  might  be  required  on  foreign  expeditions.  With  respect 
to  the  latter  it  may  be  suflBcient  to  add,  that  military  service  by  tenure  was 
wholly  abolished  by  the  13  Cha.  3.  c.  34,  which  in  express  terms  oischarges  all, 
estates  from  services  on  voyages  royally  and  that  long  before  this,  statute  it  had 
fyien  into  disuse,  as  appears  from  there  not  being  any  instance  of  assessing 
escuage  since  the  reign  of  Edward  the  second.  As  to  tiie  former y  lord  Hale 
ends  his  historical  deduction  about  the  assize  of  arms  and  commissions  of  array 
with  the  3 1  of  James ;  but  the  reader  will  find  the  same  subject  very  accurately 
continued  to  the  present  times,  together  with  some  particulars  relative  to  the 
previous  period  not  adverted  to  by  lord  Hale,  in  an  admired  work,  to  which 
we  have  such  frequent  occasion  to  refer.  See  1  Blackst.  Comment.  5th  ed.  41 1. 
It  is  observable,  that  lord  Hale  avoids  taking  the  least  notice  of  the  great  con* 
test  between  Charles  the  first  and  the  long  parliament  about  the  king's  power 
over  the  militia ,  which  arose  in  consequence  of  some  commissions  of  arrar 
issued  by  him,  and  was  the  immediate  prelude  to  the  civil  wars  in  his 
reign.  Ofthe  arguments  used  by  each  party  on  this  occasion,  there  is  a  very 
full  account  in  Rushworth. .  See  4  Rushw.  055.*-[Npte  38.] 
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luUMt  WO  recofded,  if  th^  after  departed  from  their  captaine 
widiin  the  terme  contrarj  to  the  forme  of  that  statute,  it 
was  fehiDj.  But  now  that  statute  is  of  no  force ;  because  that 
ancient  and  excellent  forme  of  military  course  is  altogether 
antiquated;  but  later  statutes  have  provided  for  that  misdiidfe. 

To  muster  is  to  make  a  shew  of  souldiers  well  armed  and 
trained  before  the  king's  commissioners  in  some  open  field ;  ubi 
96  ottendenies  praludunt  pr^sUo*  In  Laiine  it  is  centcre,  seu 
luttrare  exerckwm, 

Bj  the  law  before  the  Conquest  musters  and  diewinff  of 
armour  should  be  uno  eodem  die  per  universum  r^num,  ne  mqui 
pouini  arma  JamUaribui  ei  notU  acocmmodaxe^  nee  ipri  iOa 
midub  accipere^  acjustitiam  domini  regis  defroMdere^  ei  domuttm 
regem  et  regnum  offendere, 

Conoemmg  the  point  in  law,  demurred  in  judgment,  in  the 
seventh  of  Edward  the  third,  here  mentioned  by  our  author,  the 
law  accounteth  the  beginning  of  the  fortie  da3rs  after  the  king 
entreth  into  the  foreine  nation ;  for  then  the  war  beginneth, 
and  till  he  come  there,  he  and  his  host  are  said  to  goe  towards 
the  warre,  and  no  miUtarie  senrice  is  to  be  done  till  the  king 
and  his  host  come  thither. 

'*  Sir  WUUam  Herle"  A  famous  lawyer,  constituted  chiefe 
justice  of  the  common  pleas  by  letters  patents  dated  s  die  Martn 
anno  5  E.  3.  It  i^ipeareth  by  UttUton,  and  by  the  records,  that 
he  was  a  knight,  against  the  conceit  of  those,  that  diinke,  that 
the  chiefe  justices  of  thei  court  of  commons  pleas  were  not 
knigfated  tiu  long  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is 
like  a  deepe  well,  out  of  which  each  man  draweth  according  to 
the  strength  of  his  understanding.  He  that  reacheth  deepest,  he 
seeth  the  amiable  and  admirable  secrets  of  the  law,  wherein,  I 
assure  you,  the  sages  of  the  law  in  former  times  (whereof  at 
WUUam  Herle  was  a  principall  one)  have  had  the  deepest  reach. 
And  as  the  backet  in  the  depth  is  easfly  drawn  to  the  uppermost 
part  ci  the  water,  (for  nwum  dementum  in  suo  proprto  loco  est 
grave)  but  take  it  from  the  water,  it  cannot  be  drawiie  up  but 
with  ffteat  dlfficultie ;  so  albeit  beehrainffs  of  this  study  seem 
difficmt,  yst  when  the.  professor  of  the  &w  can  dive  into  the 
deptii,  it  IS  delightflill,  easle,  and  mthout  any  heavy  burthen,  so 
long  al  be  keepe  himselfe  in  his  own  proper  element. 

kt- "  Justice."  In  Gtanul  he  is  csHed jnstitia  in^  f  7 1  .T 
aharactOf  as  it  were  justice  itseUe ;  which  appellation  |_  5,  J 
remaines  sdD  in  English  and  French^  to  put  them  in 
mind  of  their  dude  and  flmctions.  But  now  in  legall  Latin^ 
they  are  caXleAJusHciarU  ianqvamjustiin  concreto^  and  thev  are 
cmed  justiciarti  de  hanco^  Sfc.  ana  never  judices  de  banco^  c^c. 

^'  TA^  common  place  (comon  banke).'*  Banke  \b  a  Saxon  word; 
and  signifietfa  a  bench  or  high  seat,  or  a  tribunall,  and  is  properly 
applyed  to  the  justices  of  the  court  of  common  pleas,  because  th^ 
justices  of  diat  court  sit  there  as  m  a  certainejplace:  for  all  writs 
returnable  into  that  court  are  coram  Justiaariis  nostris  apud 
Westmon.  or  any  other  certaine  place  where  the  corurt  sH ;  and 
lepill  records  tearme  them  f'u«<iciarti'c2e6a7U;().  But  writs  return- 
able mto  the  court  cdled  tne  kind's  bench  are  coram  nohi^(i.  e. 
rege)  tdncunfuejkerimusin  Angliii  and  all  judictall  records  diere 

are 
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nrentfledcotamrexe*    But  for  ^Bttiaction'ftiake  it  is  called  die  a9AM.p.  14. 
kintf^ft  bench ;  botoDecause  the  x€Oordi  of  that  court  are  styled  4  £•  3-  fol.  19. 
(as  hath  beene  sajd)  coram  rege^  and  because  kings  in  fonner  Bncton,  lib.  3. 
times  have  often  personally  sate  there  (i)«    For  the  antiquity  of  sjij^^'  ^  , 
the  court  of  common  pleas,  they  erre,  that  hold  that  before  the  ^^  ^' 
statute  oi Magna  Charia  there  was  no  courtof  common  pleas,  but  Fleta,  lib.  3. 
it  had  its  creation  by  or  after  that  charter ;  for  the  learned  know,  otf-  3- 
that  in  the  stxe  and  twentieth  yeare  oiEdmard  the  third,  the  abbot  ^''^■''  <^P*  5> 
of  j9«  in  awrit  of  aasise  brought  before  the  justices  in  eire  claimed  foitewae  cap. 
conusance,  and  to  have  writs  of  assise  and  other  orieinall  writs  out  51 .    see  In  th* 
of  the  king's  court  by  prescription,  time  out  of  mmd  of  man,  in  preikoe  to  the 
the  raignes  of  Saint  Edmonds  and  Samt  Edmard  the  Confessor  ^i»ip«rt  of  mj 
before  the  ConouesL    And  on  the  behalfe  of  the  abbot  were  ^I^^^- 
shewed  divers  allowances  thereof  in  fimner  times  in  the  king's 
courts,  and  that  king  Henry  the  first  confirmed  their  usages,  and 
that  they  should  ho^  Conusance  of  pleas,  so  that  the  justices  o^ 
she  one  bench  or  the  other  sfaoidd  not  intermeddle*    And  the 
statute  of  Ma^pM  Charia  enecteth  no  court,  but  giveth  direction 
for  the  proper  jurisdiction  thereof  in  these  wordss  commttnia  ptor 
ci$a  non  seauantur  curiam  nostram^^  sed  Undatdur  m  aUquo  certo 
loco.    Ana  properly  the  statute  saith,  non  tequatdurp  for  that  thfe 
king's  bench  dia  in  tiiose  dayes  follow  the  king  ubiamqueJuerU  in 
Anglidp  and  therefore  enacteth  that  common  pleas  siioidd  be  1 

holden  in  a  court  resident  in  a  certaine  place.    In  the  next  Mirror,  cap.  5. 
chapter  of  Magna  Charia  (made  at  one  ana  the  same  time)  it  is  ^**  ^r 
provided  ;aga,guafver  eotdem  Cf.jusHciarioi  Uineranietjnroptm^  !.n^.     ^' 
dificukaiemaUfu^  '^'^' 

ieradjuBiiciariosnogiroedebMneOfOiibiterminmiittr*  Aiidinthe 
next  to  that,  Ainsa  de  vUimA  prtBteniaiione  temper  ocynianiw 
eoramjusiiciariitdebancofeiibiiemiinenimr.  Therefore  it  mani- 
faslly  mieareth,  that  at  the  making  of  tiie  statute  of  Magn^ 
Charta  tncre  werejutiicimrii  de  bancOf  whidh  all  men  oonfesie.to 
be  the  court  of  common  pleas.  And  therefore  that  court  wis 
not  erected  by  or  after  that  statute  (s)«  Fortheantfaority  of  this 

court, 

(1)  But  thouffh  formeriy  our  kings  did  aduaUy  sit  in  the  court  of  king's 
bench,  ind  the  W  still  intends  that  the  king  is  present  tiiere,  yet  the  jWi- 
tature  belongs  to  the  judges  only^,  as  lord  Coke  elsewhere  observes.  4  Inst.  73. 
See  further  on  the  Mibject,  3  Blackst.  Comm.  5th  ed.  41,  and  Mad.  HisL 
EKcheq.  fol.  ed.  58.  64.  68.  and  553»^Note  flg.] 

^  (s)  From  the  whole  of  lord  Coke's  observations  here  and  in  his  prefiU:e  to 
his  eighth  book  of  Reports,  it  seems  to  have  beoi  his  opinion,  that  tne  court  qjf 
common  pleas  was  not  only  a  disOnd  court  at  the  time  of  making  the  Magna 
Charta  of  the  gth  of  Hen.  3,  but  also  existed  as  such  before  me  Conquest. 
But  according  to  Mr,  Madox,  whose  inquiries  into  the  subject  were  certainly 
more  minute  and  particular,  die  origin  of  the  couri  of  common  pleas  is  of  a 
mnch  later  date.  He  so  far  ames  with  lord  Coke^  as  to  admit  that  ^ 
Magna  Charta  of  Henry  the  3d  rather  confirmed  than  ertcted  the  hank  or 
common  ^^eat^  and  that  such  a  court  was  b  being  several  yean  before  the 
Magna  Charta  of  the  17th  of  kmg  John,  tiiough  it  was  then  first  made  iftt^ 
AKMiory.  B^thi  other  respects  liMrdC^ke  and  Mr.  Madox  diflSsr  widely;  Ibr  th» 
latter  thinks,  that  for  some  time  after  the  C<mq«iest  there  was  me  great  and 
supireme  judicature  called  the  cutmi  regvf,  wfatch  he  supposes  to  have  beetai  of 
Norman^sAia^An^Satoneii^^^^es^XjohtBfB  exerosed  jurisditfthm ^Ofm 
Qomaon  as  wS^  as  o^her  pleas ;  that  the  ewmrnon  pleas  and  ekdh^fsm  ^ett 
graduaUy  separated  from  the  curia  regis,  and  became  jurisdictions  iHioll^ 
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court.  It  is  mdent  by  that  which  hath  beene  said,  that  it  hadt 
jurisdiction  of  all  common  pleas.  But  let  us  retunie  to 


(Doct.  Pla.  t  IS.       '^  Demurred  injud^ent,"  A  demurrer  commeth  of  the  Ladne 
5  Co.  1 14.)         word  demorari  to  abide ;  and  therefore  he  which  demurreth  in 

lawy  is  said,  he  that  abideth  in  law :  Moraiur  or  demaratur  im  lege, 
WhensocTer  the  councill  learned  of  the  par^  is  of  opinion,  that 
the  count  or  plea  of  the  advert  par^  is  insidicient  m  IkWj  then 
he  demurreth  or  abideth  in  law,  and  refeireth  the  same  to  tha 
(5  Co.  6^  judgement  of  the  court ;  and  therefore  well  saith  IMtUUm  heic^ 

Hob.  164.)         demurred  in  judgment ;  the  words  of  a  demurrer  being,  quia  nar^ 

raiio^  SfC.  matenaque  in  eddem  conienia  miims  tujffidens  in  i^e 
exisiiiy  Sfc.  and  so  of  a  plea,  quia  oiacitum^  Spc  maUriaque  m 
eodem  contenta  minus  n^ficiens  in  tege  exisHt^  S^c.  unde  pro  de^ 
'  fectu  sttffidentis  narroHonis  ave  plaatij  SfC,  petit  Judicium^  Sfc. 
But  if  uie  plea  be  sufficient  in  law,  and  the  matter  of  &ct  be 
fidse,  then  the  adverse  partie  taketh  issue  thereupon,  and  that  ia 
tried  by  a  jury ;  for  matters  in  law  are  decided  by  the  judges^ 
and  matters  in  fact  by  juries,  as  elsewhere  is  said  more  at  large. 

Now  as  there  ia  no  issue  upon  the  fiict,  but  when  it  is  joyned 

betweene  the  parties,  so  there  is  no  demurrer  in  law,  but  when 

it  is  joined ;  and  therefore  when  a  demurrer  is  ofiered  by  the  one 

party,  as  is  aforesaid,  the  adverse  party  joyneth  with  him,  (for 

example)  saith,  qubdplacitum  pradictum^  ifc.  materiaque  in  eodem 

contenta  bonum  et  suffkiens  in  lege  existunt,  S^e.  et  petit  judicium^ 

and  thereupon  the  demurrer  is  said  to  be  joyned,  and  then  the  case 

is  argued  by  counsell  learned  of  both  sioes ;  and  if  the  poynts  be 

difficult,  then  it  is  argued  openly  by  the  judges  of  that  oourt,  and 

if  thejr  or  the^greater  part  concurre  in  opmion,  accordingly  jud^ 

^^l^'^^J*^    ment  is  given ;  and  if  the  court  be  equally  divided^  or  conceive 

ft*    'Sft^-  •       great  doubt  ofthe  case,  then  may  dieyadjoume  it  into  the  exche- 

1 A  E.  0.       1     4?^^  chamber,  where  the  case  shall  be  argued  by  all  the  judges  of 

Stetut.  iT^        J?ngfia»t/;  where  if  the  judges  shall  be  equally  divided,  thai^  (if 

Pet.  Jor.  Pari,     none  of  them  change  their  opinion)  it  shall  be  decided  at  the  next 

Ch.  t.  Ace.  parliament  by  a  prelate,  two  carles,  and  two  barons,  which  shall 

nave  power  and  commission  of  die  king  in  that  behalfe,  and  by 
advice  of  themselves,  the  chancellor,  treasurer,  the  jus- 
Hot  Fkriia.  ^^^  of  1^  the  one  bench  and  the  other,  and  other  of  r72,n 
14  £.  $.  nu.  31,  the  kind's  counsell  as  many  and  such  as  shall  seeme  i  ^  J 
A  proceeding  in  -Convenient,  shall  make  a  good  judgement,  &c.  And  if 
«ir  John  Stan-  the  difficulty  be  so  great  as  they  cannot  determine  it,  then  it  shall 
^fficuit^in^e  ^®  determmed  by  we  lords  in  Uie  upper  house  of  parliament  (i). 
coarto/com- *    '^  ^he  Statute,  for  it  extends  not  onely  to  the  case  abovesaid, 

BKm  pIcM.   Vide  Britton,  fol.  41.    ai  £.  3.  37, 38.    39 £.  3.  fo.  1. si.  35.     40  £•  3*  94* 
13  H.  4.  3,  4. 

but 


from  it;  and  that  the  separation  of  the  common  pleas  began. in  the. 
reign  of  the  first  Richard,  or  early  in  the  reign  of  John,  and  was  completed  by 
Hennr  the  third*  See  Mad.  Hist.  Excheq.  foL  ed.  63,  and  the  chapter  on 
the.  division  of  the  kinff's  courts,  539.  See  further  3. Black.  Comment  5th 
ed.  37.  4  Inst  99.  Lamb.  Archeion,  ed.  1635,  p.  34  to  34,  and  the  books  cited 
in  Pryn.  on  4  Inst.  53. — [Note  30.] 

(1)  See  further  as  to  the  adjourning  of  causes  into  theexchequer  chamber, 
in  order  to  have  the  opinion  of  all  the  judsjcs,  4  Inst.  iiO.  11 8,  and  Warraine 
and  Smithf  9  Bulstr.  146,  in  which  case  tne  court  refused  to  grant  a  motion 
for  such  an  adjournment. 
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but  al80  where  judgments  are  delayed  in  the  chancery,  king's 
bench,  common  bench,  and  the  exchequer,  the  justices  assigned, 
and  other  justices  of  oyer  and  terminer,  sometime  by  difficulty, 
sometime  by  divers  opinions  of  justices,  and  sometime  for  other 
causes,    [a]  Before  which  statute,  if  judgements  were  not  given  [a]  4E.3.ca.i4. 
by  reason  of  difficulty,  the  doubt  was  decided  at  the  next  parlia- 
ment, (which  then  was  to  be  holden  once  every  yeare  at  the 
least)  (2)«    [6]  St  autem  talia  nHnquam  prius  evenerinty  et  obscu-  m  Bracton, 
rum  et  d^fficue  nt  eorumjudicium^  Mnc  ponatur  judicium  in  respec"  lib.  i .  cap. «. 
turn  usque  admagnamcuriam^  ut  iinpereonciUumcuriaterminentur,  ^u.  7. 
But  hereofthus  much  shall  suffice.   [c]Hethatdemurrethinlaw  f^'l^^l' 
confesseth  all  such  matters  of  &ct  as  are  well  and  sufficiently  ^i  £.  ^  q^  y\ 
pleaded.    If  there  be  a  demurrer  for  part  and  an  issue  for  part,  [c]  17  £.'  3. 
the  more  orderly  course  is  to  give  judgement  upon  the  demurrer  50- 1>. 
first ;  but  yet  it  is  in  the  discretion  of  the  court  to  try  the  issue  ^'^^  3- 13»  >4' 
first,  if  they  will.   After  demurrer  joyned  in  any  court  of  record,  j «  £^'  * '  y^ 
the  judges  shall  give  judgment  according  as  the  very  right  of  the  pi.  Coni.  85.' 
c^use  and  matter  in  law  shall  appeare,  without  regarding  any  411*  i?^- 
want  of  forme  in  any  writ,  retume,  plaint,  declaration,  or  other  (^^'  ^  ^ 
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pleading,  proces,  or  course  of  proceeding,  except  those  onely  j,^'"*  ^^* 
which  the  party  demurring  shall  specially  and  particularly  set  Hob.  ^aa,  933. 
dowae  ana  expresse  in  his  demurrer  (3).     [a]  Now  what  is  Doc.Pla.'n5, 


aubstaace  and  what  is  fiorme  you  shall  read  m  my  Reports.         1  ^^-^ 

^  /       r-  48  E.  3. 15. 

aR.d.  Iiiqu08t.3.    38  £.3. 35.    11  H.  4. 5. 75-    3£>4. 3.  [a]  3  Co.  5f .  Une. 

CoU.  case.    5  Co.  74.  W^mek's  case.     10  Co.  88.  usque  98.    Doctor  Le^fidd's  ciue. 
(1  Leon.  178.   Doc  Pla.  u6, 117.) 

And  in  some  cases  a  man  shall  alledge  speciall  matter,  and  con- 
clude with  a  demurrer ;  [6]  as  in  an  action  of  trespasse  brought  [6]  13  E.  4*  7* 
bjr  /.  S.  for  the  taking  of  his  horse,  the  defendant  pleads  that  he  S^^-  3-  ^^op- 
huBselfe  was  possessed  of  the  horse  untill  he  was  by  one  /.  S.  dis-  ^  h,^  ^  ,0. 
possessed,  who  gave  him  to  the  plaintife,  &c.  the  plaintife  saith  ^  £.'4.'5o. 
ibfA  I.  S.  named  hi  the  barre  and  /.  S.  the  plaintife  were  all  one  1  H.  7.  ai. 
per8on,'and  not  divers ;  and  to  the  plea  pleaded  by  the  defendant 
in  the  manner,  he  demurred  in  Iaw»  and  the  court  did  hold  the 
plea  and  demurrer  good,  for  without  the  matter  alledged  he  could 
not  demurre.  Now  as  there  may  be  a  demurrer  upon  counts  and 
pleas^  so  there  may  be  of  aid  prier,  voucher,  receit,  waging  of 
law,  and  the  like,   [c]  By  that  which  hath  been  said  it  appeareth,  [c]  14  H.  4. 31. 
that  there  is  a  generall  demurrer,  that  ib^  shewing  no  cause,  and  37  H.  6. 6. 
a  speciall  demurrer,  which  sheweth  the  cause  of  his  demurrer. 
Also  by  that  which  hath  beene  said,  there  is  a  demurrer  upon 
ploBbding,  &c.  aind  there  is  also  a  demurrer  upon  evidence.  \d\  As  ^  5  Co.  104.  a. 
if  the  plaintife  in  evidence  shew  any  matter  of  record,  or  deeds  or  Bakcr't  case, 
writings,  or  any  sentence  in  the  ecclesiasticall  court,  or  other 
matter  of  evidence. by  testimony  of  witnesses,  or  otherwise, 
whereupon  doubt  in  law  ariseth,  and  the  defendant  offer  to 
demurre  in  law  thereupon;  the  pkuntife  cannot  refuse  to  joine  in 
.  demurrer,  no  more  than  in  a  demurrer  upon  a  count,  replication, 
&c.  and  so  i  conveno  may  the  plaintife  aemurre  in  law  upon  the 
evidence  of  Uie  defendant. 

But  if  [el  evidence  for  the  king  in  an  information  or  any  other  \t\  38  H.  8. 
suit  be  given,  and  the  defendant  offer  to  demurre  in  law  upon  the  i>yer>  53. 

e\Sdeiice,  (Cro.EIU.76«.) 


<a)  See  4  Inst.  9.  Com.  Dig.  ParUametU^  C.  and  2  lust.  408. 
(3)  See  37  Ellz.  c.  5.  4  An,  c.  16.  and  Plow.  85. 
Vol.  I.  U 
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Sect.  99. 

yd^  D  if  one  speake  generally  ofexvage,  it  shtdl  be  intended  by  the 
common  speech  of  esaiage  incertaine,  which  is  kmghts  service.  And 
Such  escuage  aravieth  to  it  homage,  and  homage  draweth  to  it  fetdtie ;  Jar 
feaUie  is  tnddent  to  every  mamar  of  service,  unlesse  it  be  to  the  tenure 
in  frankalmmgne,  as  diatl  be  said  aftenvard  in  the  tenure  ofjrankal- 
moignel.i).  And  so  he,  which  holdeth  by  escuage,  holds  by  homage,  fealty, 
andescuageifl). 

(gInM.fSs.  "  jfND  if  one  tpeale  generally  ^etcuage,  it  shaU  be  intended 

p^  "■  iw  rte  ctmifion  sjiavh  ^etatage  incertaine" 

i8a''  ^^8^  b.  yerha  aquivoca  et  tn  duiio  patita  intdiigtaitur  in  digmori  et 

I  sid%^  patentiori  sensu.     Tenure  in  capite  ex  ti  termai  is  a  tenure  is 

II  Co.  39.  >.)     g^oase,  and  it  maybe  holden  of  a  subject;  but  beii^  apoken  ge- 
IlntendmenueD  oerally,  ItU  secundum  txcellentiamiateaAedot the ioag,  for  hei> 

110.367.377.       t-         r 

393.406.469,4^.    6  £' s.  IteK^it.  165.    3oH.6.fl3.    31H.6.B.    37H.6.a9. 

13H.4.4.    6  El.  Djcr,  336.     lo£.4.ii.    3a  £.  3.  Gwd.  31.    Brit.ral.i6g. 

40E.3.91.  '<  And  such  escuage  drawethio  it  homage,  and  homage  draaelk  to 

a  H.  7. 4.  itfeuhie ;  Jbrfcaltie  is  incident  toerery  manner o/terace, untette 

it  be  to  the  tenure  in  frankalmoigne."  This  is  gathered  by  tbe 
effects  of  their  tenure,  for  essences  arje  found  out  by  properties, 
fountains  by  rivers,  and  causes  by  efiects  :  for  amongst  others, 
the  lords  sl^  have  escu&geoftheir  tenants,  &c.  as  it  followeth. 

Sect. 


(1)  See  ace.  Mad.  Boron.  Angl.  166. 

(3)  From  this  and  the  next  preceding  Section  it  seems,  that  notwithstUidiBg 

Littleton's  expressing  himself  in  other  places  as  it  escuage  was  a  disdnct  tenure 

or  service,  he  did  not  consider  it  as  such.     Eacuof^  must  be  either  certain  sr 

uncertain,  and  Littleton  expressly  writes,  that  bemg.the  Jbrmer  it  is  socage, 

and  being  the  tatter  it  is  knights  service.     This  tends  to  confirm  the  propriety 

of  the  otMervBtion  by  Mr.  Madox,  who  will  not  allow  escuage  to  be  a  tenure 

or  service  of  itself,  and  insists,  that,  wberever  it  was  payable,  like  homage  and 

fealty,  it  was  a  mere  incident  to  tenure.     See  note  a,  of  fol.  64.  a.     However, 

a  late  learned  judge  was  not  satisfied  with  considering  escuage  in  this  limi^d 

way,  and  endeavouit  to  show,  that  though  in  general  escuage  uncertain  was  a 

fine  or  sum  of  money  payable  as  a  commutation  for  personal  service ;  yet 

in  money,  bearing  a  certain  proportion  to  the  escuage 

}  time  on  tenants  by  knights  service,  and  on  that  accoupc 

sometimes  a  service  originally  reaerved,  and  theu  escuage 

,  and  io  denominated  to  distinguish  it  from  the  genuine 

^knights service.     See  Wrights  Ten.  isi,  to  137.     But 

)  allowed,  is  not  hinted  at  by  Uttleton  :  and  it  is  even 

his  time  it  might  be  lost  in  the  general  notion  of  escuage, 

ladox  meant  to  apply  his  animadversion  on  Litlleton  and 

it  as  a  tenure.    See  further  a  Blackst.  Comm.  jth  ed.  75. 


L.2.  C.3.  Sect.  100, 101.     Of  Escuage.    .  [73.  a.  73.  b. 


Sect.  100. 

A  ND  it  is  to  be  undentood,  that  when  escuage  is  so  assessed  hy  autho- 

'^  ritie  of*  parliament,  everie  lord,  of  wham  the  land  is  holden  by  escuage, 

shall  have  the  escuage  so  assessed  by  parliament ;  because  it  is 

[73  ."1  if^^^d  by  the  lawy  mat  at  »•  the  beginning  such  tenements  were 
b.  J  gi'^^^  ^  ^^  ^^  ^^  ^^  tenants  to  hold  by  such  services,  to  de- 
fend their  lords  as  well  as  the  king,  and  to  put  in  quiet  their  lords 
and  the  king  from  the  Scots  aforesaid^ 


Sect.  101. 

jf  ND  because  such  tenements  came  first  from  the  lords,  itis  reason  that 
they  should  have  the  escuage  of  their  tenants.  And  the  lords  in  such 
case  may  distreinefor  the  escuage  saassessed,  or  they  in  some  cases  may  have 
the  king*s  writs  (briefe  le  roy)  directed  to  the  sheriffs  of  the  same  counties, 
ifc,  to  ieme  such  escuage  for  them,  as  it  appeareth  by  the  Register.  But  of 
such  tenants  as  hold  ^'the  king  by  escuage,  which  were  not  with  the  king  tn 
Scotland,  the  king  himself e  shal  have  the  escuage. 

«  J^HE  lords  shall  have  the  escuage,  ^c."    This  is  evident.       ^N-  B.  84^ 

"  The  king*s  torits  (briefe  le  roy)."    This  cometh  of  the  Latine  habwio. 
word  Breve. 

Fitzh.  in  his  pre&ce  to  hia  N.B.  saith  of  them,  that  they  be 
those  foundations,  whereupon  the  whole  law  doth  depend. 

[a]  Bracton  describeth  a  writ  thus :'  Breve  quidem^  citm  sit  [a]  Bractoii« 
formatwm  ad  simiUtudinem  reguUe  juris :  auia  breviter  et  paucis  ^*  6-  (ol.  413* 
verbis  inumionem  proJerendT expSnU,  et  %,lanat,  sicut  ^  2«^,f  ^ 
juris  rem  qua  est,  breviter  enarrat.     Nan  tamen  ita  breve  esse  Bnttonjol. 
debeat  quin  rationem  et  vim  intentionis  contineat.  isa.  aay. 

Of  writs  some  be  original,  brevia  originalia,  and  some  be  (1  Sid.  187.) 
judicial!,  brevia  judicicdta.  (7  Co.  4.  &. 

Also  of  originals,  quadam  suntjbrmata  sub  suis  caMus  et  de  4li»t.  10.) 
cursuy  et  de  communi  consilio  totius  regni  concessa  et  approbata, 
qua  quidem  nullatenus  mutaripoterittt  absque  consensu  et  voluntate 
eorum ;  et  quadam  sunt  magistralia,  et  sape  variantur  secundum 
varietatem  casuum,  Jactorum  et  quarelarum ;  as  for  example^ 
actions  upon  the  case,  which  yarie  according  to  the  varietie  of 
everie  man's  case,  and  the  like ;  and  these  being  not  of  course, 
the  masters  being  learned  men  did  make :  Item  brevium  origin 
naUum^  alia  sunt  reaUa^  alia  personalia,  alia  mixta :  Item  brevium 
mginalium,  alia  sunt  paientia  sive  aperta,  et  alia  ckatsa.  Cer- 
taine  it  is,  that  the  original!  writs  are  so  artificially  and  briefely 
compiled,  as  there  is  nothing  redundant  or  wantinff  in  them,  of 
which  an  honourable  secretary  of  state  once  said,  l£at  it  was  not 
possible  to  comprehend  so  much  matter  so  perroicuously  in 
fewer  words.  Of  all  these  kinds  of  writs  you  shall  read  plenti- 
fully in  the  Register,  vrhereof  Li^feton  msdceth  meiUion  m  this 
place,  and  also  m  Fkxh.  N,  B. 

03  "A 


73. b.  74.a.]        Of  Ekcuage.         L.2.  C.3.  S^cL  103. 

(Piowd.aa8.a.  **  AtUappeareih  by  the  Reguterr  R^juter  is  the  name  of  a 
4  Inst  79.)  |QQg(  ancient  booke,  and  of  ^eat  aathontie  in  law»  coDtaimng 
mS^  ^  ^^  origball  writs  of  the  common  law ;  of  which  booke  see 

BnttoD,  more  in  the  preface  to  the  ninth  part  of  my  Reports,  and  con- 

ubi  sopra.  taineth  also  brevia  judidalia^  qiuB  UBpiUs  variaTitur  teamimm 

Regist.  88.  varietatem  placitorum  provonentis  et  re^^omdeaiu  <!.). 

F.N.B.  84.  ^jgQ  1^  appeareth  by  the  Regiaer^  that  the  king  shall  have 

escuage  of  his  tenants,  which  hold  of  htm  as  of  a  mannor  which 
he  hath  in  ward  (a%  or  by  reason  of  a  vacation  of  a  bishopricke. 
F.  N.  B.  84.  And  so  shall  a  common  person,  if  he  hath  an  estate  for  life 

or  for  yeares  of  a  seigniory. 


w-  Sect.  102.  \]t^ 

JTEMy  in  such  case  aforesaid,  where  the  king  maketh  a  voyoj^  royall 

into  Scotland  ( i )  t,  and  the  escuage  is  assessed  by  parliament,  if  the  lord 

distraine  Ai  tenant,  that  holdeth  of  him  by  service  of  a  whole  kmghi*s  fee, 

for  the  escuage  so  assessed,  S^c.  and  the  t&umt  pleadeth,  and  will  aver,  thai 

he  was  with  the  king  in  Scotland,  S^c.  by  40  dayes,  and  the  lord  will  averre 

the  contrary,  it  is  sayd,  that  it  shall  be  tryed  by  the  certificat  of  the  mar^ 

shall  of  the  kin^*s  host  (2)  J  in  writing  mder  his  seale  (3)1,  which  shall  be 

sent  to  the  justiciary, 

^  ^  « AND 


(1)  See  further  as  to  the  Register  of  Writs,  Nichols*  Engl.  Histor.  libr. 
2d  ed.  205. 

(2)  See  ante  72.  b.  note  3. 

(1)  t  It  is  very  clear,  that  escuage  was  due  for  service  out  of  the  realm,  which 
was  the  reason  of  its  being  called  servitium  forinsecum ;  but  I  do  not  find  it 
preciselv  ascertained  by  any  writer,  whether  it  could  be  claimed  on  all  foreign 
expeditions,  or  whether  it  was  confined  to  expeditions  into  particular  countries. 
Wtien  indeed  on  the  creation  of  the  tenure  the  personal  service,  in  lieu  of 
which  escuage  became  payable,  was  expressly  limited  to  certain  places,  there 
could  be  no  room  for  doubt ;  but  the  difficulty  is  to  know,  what  tne  construc- 
tion of  the  law  was  when  knight's  service  was  reserved  generally,  Littleton 
mentions  only  Scotland,  other  writers  add  Wales ;  but  in  generall  both  are 
named  merely  as  instances.  Lord  Coke  observes  as  much,  and  says»  that 
escuage  was  also  due  on  expeditions  into  Ireland,  Gascony,  Poictou,  &c,  if 
the  tenure  toas  to  go  into  those  countries :  but  there  is  a  shortness  in  this  manner 
of  expression,  which  leav^  an  obscurity ;  for  the  words  do  not  explain  what 
the  rule  of  law  was,  when  no  place  was  named!  See  ante  fol.  69.  a.  One 
ancient  author  absolutely  restrains  escuage  to  Scotland  and  Wales,  and  in 
direct  terms  excludes  all  other  territories.  Old  Ten.  tit.  Escuage,  But  of  this 
restriction  it  is  Sufficient  to  say,  that  the  records  concerning  escuage,  which 
mention  Ireland,  'Normandy,  Poictou,  Bretagne,  and  Toulouse,  as  well  as 
Scotland  and  Wdes,  are  full  evidence  to  the  contraiy.  See  the  records  cited 
by  lord  Hale  in  note  3,  of  fol.  6g.  b.  and  also  Seld.  Notes  on  Hengham, 
i2mo.  ed.114.— [Note  36.]  ^ 

(2)  I  In  L.  and  M .  the  words  are  constable  of  the  itng*s  host. 

(3)  II  In  L.  and  M.  there  is  an  Sfc,  after  seale,  and  the  words  tohich  shall  bf 
sent  to  the  justices  are  omitted. 


L.  2-  C.  3.  Sect,  102,  Of  Escuage.  {74.  a. 

**JND  mil 

of theMaf shall  ^        ».  ^  ,       air,. 4.10. 

reps  deficerd  iti  justiti^  exkibenda.     [b]  Herewith  agreeth  the  f.  N.  B.  85! 
Register-y  where  the  marshal!  is  called  constabularius  exercitus  1 1  H.  7, 5. 
nostri.  *  9  Co.  3a.  Case 

de  Stmt.  Marc. 

[6]  Registee,  r.N.B.84.  sE.4.  1.  4E.4.10.  9H.4.3.   iiH.7.5.  aiH.6.50. 

33  H.  0.1.45. 

,  **  The  marshall  of  the  kin^s  hasty  Mareschcdlus  exercitus^  in 
Saxon  MarischaJk^  t.  e.  eqtatum  magister.    This  word  Marshall  is 
either  derived  of  Mars,  or  of  marc  aa  horse,  ^d  schalc,  which 
signifieth  in  the  Saxon  tongue,  a  master  or  governor,    [c]  In  the  [c]  Lamb, 
lawes  before  the  Conquest  it  is  6aid,Mareschalli  exercitus  seu  due-  ^  ^3^- 
tores  exerciiiis  Heretochcs per  Anglos  vocabantur.  Illi  ordinahant 
acies  densissimas  in  praliis  et  oms  consHtuebant,  prout  decuUy  et 
prout  ei  melius  visum  fuerit  ad  honorem  coronce  et  ad  utiUtatem      f 
regni,     [d]  And  here  it  is  to  be  observed,  that  his  certificate  in  [^  a  E.  4.  1.  b. 
this  case  is  a  triall  in  law.    I  read  of  sixe  kinds  of  certificates  al-  4  E.  4. 10. 
lowed  for  trials  by  the  common  law ;  the  first  whereof  £i7//^on  f^n  r  a^ 
here  speaketh  of,  in  time  of  warre  out  of  the  realme.    3.  In  time  (^Hj^t.  49II. 
of  peace  out  of  the  realme.  [e  ]  As  if  it  be  alledged  in  avoydance  post.  361 .  a.) 
of  an  outlawrie,  that  the  defendant  was  in  prison  at  Burdeaux  in  [e]  4  E.  4. 10. 
the  service  of  the  maior  of  Burdeaux^  it  shall  be  tryed  by  the 
certificate  of  the  maior  of  Burdeaux,    3.  For  matters  withm  the 
realme,  [/]  the  custome  ot  London  shall  be  certified  by  the  [/]  5E.  4-30* 


by  certificate  of  the  judges  in  whose  custody  they  are  by  law.  3^*) 
All  these,  be  in  temporall  causes.    6.  In  causes  ecclesiasticall,  (}^  ^*  ^7*) 
as  loyalty  of  marriage,  general  bastardie,  excommencement, 
profession ;  these  and  the  like  are  regularly  to  be  tried  by  the 
certificate  of  the  ordinarie  (4). 

And  there  be  divers  other  trialls  allowed  by  the  common  law, 
than  by  a  jury  of  ifi  men,  which  you  may  reade  at  large  in  the  (4  Inst.  134.) 
ninth  booke  of  my  Reports,  fol.  30,  31,  &c.  in  the  case  of  the 
abbot  of  Straia  Marcella,  which  are  as  plainly  set  downe  there, 
as  they  can  be  here.  And  in  this  case,  if  the  triall  should' not 
be  by  certificate,  it  should  want  triall,  which  should  be^  incon- 
venient. Onely  in  this  place  I  will  adde  something  of  a  foreine 
triall  which  I  nnde  not  in  any  of  the  treatises  lately  published 
agabst  single  combats;  because  it  may  deterre  men  from  that 
ungodly  and  unlawful  kinde  of  revense,  whereupon  many 
murders  have  ensued,  and  prevent  all  hope  of  impunity  for 
default  of  triall  in  that  case. 

'   If  a  subject  of  the  king  be  killed  by  another  of  his  subjects  out  stat.  de  1  H.  4. 
of  England  in  any  forreine  country,  the  wife  or  he  that  is  heire  of  cap.  14. 
the  dead  may  have  an  appeale  for  this  murder  or  homicide  before  ^i^'^^^p^* 
the  constable  and  the  marshall,  whose  sentence  is  upon  testimony  ^^  g  ^  q"' 

DQ.  38.    Stannf.  PI.  Cor.  To.  65. 

of 


•      ■ 

(4)  See  further  as  to  trial  by  certificate,  Com.  Dig.  tit.  Certificate ;  and  title 
Trial,  in  Viner  and  the  other  Abridgments. 

U4 


74.  a.  74-  b.]        Of  Escuaga  L.  2.  C.  3-  Sect.  102. 

of  witnesses  or  combate.     And  accordingly,  where  a 
subject  of  the  king  was  slaine  in  t^Scotland  by  others  |    74/1 
of  the  king's  subjects,  the  wife  of  the  dead  had  her  ap-  L  b.  J 
peale  therefore  before  the  constable  and  the  marshalL 
[•]  Anno  ^nd  so  it  was  [*]  resolved  in  tlie  raigne  of  oueen  ElixabM  in  the 

^Port'^aei  **^  ^^  •*'  Francis  Drake,  who  strook  off  the  head  of  Dowtie  in 

Hn^!  3.)  -  partibus  trafumarinisy  that  Ins  brother  and  heire  might  have  an 

aHawk.P.C.ia  ^peale.  SedreginanoluUconstituerecondabulariumAngUie,fy:. 
c.  4'  s-  9-  €t  tdeo  dormivit  appellum. 

If  a  man  be  mortally  wounded  in  France,  and  dieth  thereof  in 
England,  it  is  said  that  an  appeale  doth  lie  upon  the  said  statute ; 
for  It  is  not  punishable  by  the  common  law,  and  the  proceed- 
ing there  (as  hath  beehe  said)  is  upon  witnesses  or  combate, 
and  not  by  jurie,  and  the  mortal  wound  was  given  out  of  the 
realme  (1). 


(1)  The  office  of  high  constable  became  extinct  in  the  reign  of  Henrv  the 
eighth  by  the  attainder  of  Stafford  duke  of  Buckingham,  in  whom  it  was  liere» 
ditory ;  and  since  his  death  there  hath  not  been  any  permanent  high  constable, 
the  practice  having  uniformly  been  to  keep  the  office  vacant  except  on  par- 
ticular occasions.  In  consequence  of  this  it  hath  frequently  been  a  siri>ject 
of  great  controversy  whether  during  the  vacancy  of  the  office  of  hieh  constable, 
t|ie  jurisdiction  inadent  to  the  court  of  chivalry  can  be  exercised  by  the  eart 
marshal  only.  Lord  Coke's  manner  of  stating  sir  Francis  Drake's  case  im- 
ports, that  an  appeal  could  not  be  prosecuted  against  him  for  want  of  a  high 
constable ;  and  Dr.  Duck,  in  his  excellent  treatise  on  the  use  and  autfioritj  of 
the  civil  law,  says,  that  the  judges  being  consulted  by  £li2id)eth  were  of  that 

S»inion«    Duck,  lib.  9.  cq>.  8.  pars  3.  s.  16.    In  the  reign  of  Charles  the  first 
e  lord  keeper  and  fudges  oi  the  king's  bench  were  advised  with  on  a  like 
occasion,  ana  held  that  the  earl  mars&l  could  not  take  an  ftpp<nd  without  a. 
high  constable ;  and  accordingly  the  king  appointed  the  earl  orLindsey  twice 
to  the  office ;  once  to  try  an  appeal  by  lord  Rea  against  Mr.  Ramsey  ibr 
treason  committed  in  Germany ;  and  a  second  time  to  try  an  app^  by  the 
widow  of  William  Wise  against  William  Holmes  for  the  murder  or  her  husband 
in  the  island  of  Terra  Nova  in  America. '  See  Rushw.  vol*  2.  p.  106.  1  is,  and 
Duck,  ubi  supra.    Hitherto  only  the  right  of  the  earl  marshal  to  criminal  judi- 
cature had  been  denied ;  but  in  1640  the  house  of  commons  went  farther,  for 
they  resolved  that  the  earl  marshal  can  make  no  court  without  the  constable. 
See  Rushw.  vol.  3.  p.  1056.  However,  notwithstanding  this  declaration  of  the 
law  by  the  house  or  commons,  the  court  of  king's  bendi  soon  after  tlie  Resto- 
ration distinguished  between  the  several  branches  of  jurisdiction  belonging  to 
the  court  of  chivalry,  and  held,  that  as  lo  matters  relative  to  amu  aod  Aofioacr 
the  court  may  be  before  the  earl  marshal  only,  but  that  as  to  matters  of  ordinaiy 
justice  touching  lifi  and  limb  there  must  be  a  high  constable  as  well  as  an 
earl  marshal.     1  Lev.  230.    But  in  a  subsequent  case  before  the  house  of 
lords,  the  counsel  arguing  against  the  earl  marshal  insisted  generaUvy  that  hj 
himself  he  could  not  hold  any  court ;  though  it  doth  not  i^ipear  from  the  printed 
report  whether  the  judgment,  which  was  there  ^iven  against  the  jurisdictimi 
of  the  earl  marshal,  was  founded  on  that  proposition,  or  on  the  other  points  of 
the  cause.    Such  is  the  state  of  the  authorities  against  the  judicature  of  the 
earl  marshal  without  a  high  constable.    See  Dr.  Oldis's  case,  Show.  Pftrliam. 
Cas.  58.    On  the  other  hand,  many  strong  arguments,  drawn  from  the  practice 
immediately  after  Uie  attainder  of  the  last  hereditary  high  constable  aown  to 
tlie  latter  end  of  the  reign  of  James  the  first,  as  well  as  from  the  opinions  of 
j  udges  and  othtrii  of  high  name,  have  been  urged  in  its  &voar.    These  are 

well 
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well  digested  in  a  letter  written  soon  after  the  Revolution  by  Dr.  Plott  to 
lord  Somers  whilst  he  was  attorney  general,  and  appear  to  have  been  collected 
by  his  desire.  See  Heam.  Disc-  of  Emin.  Antiq.  sd  edit.  vol.  2.  p.  250,  One 
authority  much  relied  on  by  Dr.  Plott  is  an  opinion  of  the  lord  keeper,  the 
master  of  the  roUs,  and  a  great  number  of  the  privy  council  in  the  20th  of 
James  the  first,  who  after  a  solemn  hearing  declared,  that  the  earl  marshal 
had  all  the  powers  of  judicature  without  the  high  constable  during  the  vacancy 
of  that  office.  Upon  report  of  this  to  the  kine,  he  issued  his  commission  under  ' 
the  great  seal  to  Thomas  earl  of  Arundel  the  then  earl  marshal,  which,  after 
reciting  that  the  earl  marshal  had  delayed  to  proceed  in  some  causes  before 
him  on  account  of  doubts  of  his  authority,  contains  the  following  strong  de- 
claration of  his  judicial  power.  IVe  held  it  My  says  the  king,  in  a  case  of  so 
great  weight f  to  proceed  with  extraordinary  deliberation ^  and  having  now  both  by  ' 
ourself  and  the  whole  body  ^  our  council  received  arnple  satisfaction  by  many  and 
clear  proofs  f  that  the  constable  and  marshal  were  joint juiiges  together y  and  several 
in  the  vacancy  qfetther^  toe  do  hereby  authorize,  wiUy  and  command  you  our  earl  - 
marshal,  that  from  henceforth  you  proceed  in  aU  causes  whatsoever,  wh$reqfthe 
court  of  constable  ought  property  to  take  cognizance,  as  judicially  and  definiiivdy 
as  any  constable  or  manhd  of  this  realm,  either  joinUy  or  severcdly,  heretofore 
have  done,  A  more  explicit  recognition  of  the  earl  marshal's  jurisdiction  could 
not  be  penned,  nor  one  more  full  and  unreserved :  for  it  declares  his  judicial 
power  to  extend  to  aU  causes  whatsoever  of  which  the  court  of  the  constable  and 
mnrslud  ought  properly  to  take  cognizance,  without  one  exception.  How  it  * 
happened,  that  so  soon  after  this  solemn  hearing  and  declaration  concerning 
the  earl  marshal,  the  lord  keeper  and  judges  of  Uie  king's  bench  should  advise ' 
the  king  that  lord  Rea's  appeal  could  not  be  taken  without  a  high  constable, 
seems  very  extraordinary  and  unaccountable.  To  attribute  their  advice  to  * 
that  jealousy  of  jurisdictions  conforming  so  much  to  the  civil  law,  which  our ' 
judges  of  the  courts  of  common  law  sometimes  may  have  indulged  to  an  flli- 
beral  excess,  would  be  unjust ;  because  we  are  not  now  possessed  of  the  reasons 
assigned  for  the  opinion  thus  given  to  the  crown ;  and  on  the  other  hand,  the  ' 
same  want  of  information  greatly  lessens  its  weight  and  authority.  Having 
thus  eiJiibited  a  view  of  the  controversy  about  the  earl  marshal's  judiciiu ' 
powers,  it  may  be  proper  to  apprise  the  reader,  that  there  is  not  the  least 
intention  of  advancing  any  opinion  in  respect  to  it,  further  than  by  observing 
upon  the  distinction  between  the  cases  01  honour  and  arms^  and  those  of /»^ 
and  Umb,  %o  far  as  it  is  founded  on  the  1  Hen.  4.  c.  14.  Though  that  statute 
provides,  that  all  appeals  to  be  made  qf  things  done  out  of  the  realm  shall  be 
tried  and  determined  before  the  constable  and  marshal,  yet  it  is  apparent  from 
the  other  parts  of  the  same,  statute,  that  it  was  made,  not  to  deoare  or  regu* 
late  by  whom  the  judicature  of  the  court  of  chivalry  should  be  exercised,  but 
when  appeals  should  be  brought  there  and  when  in  the  courts  of  common  law, 
ai)d  furtner  to  put  an  end  to  the  bringing  appeals  in  parliament ;  and  diorefore 
it  seems  wholly  unwarrantable  to  lay  any  stress  on  the  statute's  incidentally 
mentioning  constable  as  well  as  marshal,  who  as  all  agree  axejfnntjudges  when 
both  offices  are  full:  As  to  the  mode  of  trial  in  the  case  of  appeab  in  the 
court  of  chivalry,  some  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  elects  that  mode,  and  Uie  appellant  is  not  privileged  from  the  dud  by 
age,  sex  or  profession.  But  this,  though  it  may  he  very  true  in  respect  to 
appeals  in  the  courts  of  common  law,  is  a  mistaken  notion  as  to  app^ds  in  the 
court  military ;  for  there  duel  is  only  the  ultimate  trial^;  and  never  resorted  to 
unless  there  is  a  want  of  sufficient  testimony  to  prove  the  offi^nce,  and  even 
thei^  it  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  the  duel. 
See  Rushw.  v.  2.  p.  113.  In  lord  Rea's  appeal  against  Ramsay  in  the  7  Cha.  l. 


appellant 
appellee 
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app^lee  till  they-  AoM  give  nacuiity  to  the  mtkhctkm  of  tlie  ham  not  to 
attcqytaiythii^yriirtciifJi  other,  mdimmi^iafdjaft^^ 
b J  a  revocation  oTibe  conuninion  which  had  been  granted  Cor  trial  of  the 
appeaL  Roihir'T.  3.p.  127^ — ^Before  we  leate  this  rabject,  it  nuiy  not  be  amiv 
tohint  the  necesnty  of  having  the  ^rainia/ jurisdiction  of  die  coort  of  chivalry, 
which  is  leallj  of  unportance,  dol j  rmilated  and  refmnied.  From  the  pre- 
ceding account  it  appears  to  be  doubtful  who  can  lawfully  act  as  the  judges  ; 
and  besides^  the  want  of  a  trial  by  juiy  may  be  deemed  a  reasonable  objection 
to  the  form  of  proceeding;  and  in  consequence  of  these  two  circumstances 
the  mmina/ jurisdiction  of  the  court  of  chivaliy  hath  long  been  in  a  dormant 
state,  and  is  likely  to  continue  in  it,  unless  the  legislature  applies  a  remedy*. 
This  it  would  be  easy  to  effisct ;  for  nothing,  more  would  be  necessanr*  than  to 
ascertain  who  should  constitute  the  court  in  cases  of  appeals,  to  aMish  the 
present  mode  of  trial,  and  to  substitute  in  its  room  the  tnal  by  jurv  on  a  plan 
Wte  that,  which  has  already  been  adopted  by  statute  in  respect  to  the  criminal 
jurisdiction  of  the  admiralty  court.  However,  it  must  not  be  taken  for  mnted, 
that  thu  coort  is  the  anlj^  jurisdiction  for  the  trial  of  crimes  committed  in 
/(frdgn  countries,  or  that  without  resorting  to  it,  there  would  be  an  absolute 
defect  of  justice  in  the  case  of  aU  such  crimes.  For,  1,  the  33  of  Hen.  8. 
c*  23,  provides,  that  treason,  misprision  of  treason,  and  murder,  in  whatever 
idace  committed,  whether  toithin  the  kin^s  dominions  or  without^  shall  be  triable 
nefore  conunissioners  of  oyer  and  terminer  to  be  appointed  for  that  purpose ; 
and  this  statute,  we  are  told,  stands  unrepealed  as  to  murder,  and  hath  ac- 
cordingly been  sometimes  put  into  use.  2.  As  to  treasons  and  misprisions  of 
treason  committed  out  of  the  realm,  they  by  the  35  H.  8.  c  22,  are  triable 
either  before  the  kind's  bench  or  commissioners.  See  1  Hal.  Hist  PL  C.  383. 
It  is  also  provided  by  the  26  of  H.  8.  c  13,  that  the  crimes  made  treason 
tinder  that  statute,  or  bein^  so  before,  if  committed  out  of  the  realm^  shall  be 
indictable  before  commissioners  and  tried  in  the  lung  s  bench ;  but  it  is 
doubtful  whether  this  statute  is  now  in  force.  See  further  as.  to  the  high  om- 
stable  and  earl  marshal,  post.  106.  a.  and  391.  b. — Note  as  to  escuagey  it  is 
expressly  taken  away  by  toe  12  Cha.  2.  c  24,  and  had  Allen  into  disuse  long 
before ;  for  there  is  no  instance  of  parliament's  assessing  it  since  the  reign  of 
Ed,  2.   See  ante  72.  b. — [Note37.J 


*  Appeab  of  nrorder,  treaton  lod  fdooy,  or  othtr  offcncei,  are  now  aboUibecl.  59 'G.  3.  c  46L 


Chap. 


L.  2,  C-4.«ect  103.     Of  Knights  Service,  p4  h. 


Chap.  4.  Of  Knights  Service.        Sect.  103, 


^E.NURE  by^ homage  fealty  and  escuage  is  to  hold  by  knights  termce 
(per  service  de  chiyaler),  and  it  draweth  to  it  wara{^xA)  mariase 
and  relief e.  For  when  such  tenant  dyeth^  and  his  heire  male  be  within  the 
age  of  21  yearesj  the  lord  shall  have  the  land  holden  of  him  uniiU  the  age 
of  the  heire  of  21  yeares\  the  which  is  jcalkdfull  ase,  because  such  heire, 
by  intendment  of  tne  law,  is  not  able  to  doe  such  km^hts  service  before  his 
age  of'  21  yeares.  And  also  if  such  Iieire  be  not  maried  at  the  time  of  the 
death  of  his  atuxsior,  then  the  lord  shall  have  the  wardship  and  mariage 
of  him.  But  if  such  tenant  dieth,  his  heire  female  beir^  rfthe  age  of  14 
yeares  or  more,  then  the  lord  shall  not  have  the  wardship  of  the  Umd,  nor 
of  the  bodie ;  because  that  a  woman  of  such  age  may  have  a  husband  able 
tq  doe  knights  service.  But  if  such  heire  female  be  within  the  age  of  14 
yeares,  and  unmaried  at  the  time  of  the  death  of  her  ancestor  j  the  lord 
shall  have  the  wardship  of  the  land  holden  of  htm  until  the  age  (f  such 
heire  female  of  16  yeares;  for  it  is  given  by  the  statute  of  W.  1.  cap.  2*2, 
that  by  the  space  of  two  years  next  ensuing  the  sayd  14  yeares,  tne  lord 
may  tendet  convetuible  mariage  without  disparagement  to  such  heir  female. 
And  if  the  lord  within  the  said  two  yeares  do  not  tender  such  mariage,  Sfc. 
then  she  at  the  end  of  the  said  2  yeares  may  enter,  and  put  out  her  lord. 
But  if  such  heire  female  bemamed  within  the  a^e  of  i^yeares  in  the  Itfe 
of  her  ancester,  and  her  ancester  dieth,  d^  being  withn  the  age  of  i  4 yeares, 
the  lord  shall  have  only  the  wardship  of  the  uind  untill  the  end  of  the  14, 
yeares  of  age  of  such  heire  female,  ana  then  her  husband  and  she  may  enter 
into  the  land,  and  oust  the  lord.  For  this  is  out  of  the  case  of  tne  said 
statute,  insomuch  as  the  lord  cannot  tender  mariage  to  her  which  is 
maried,  Sfc.  For  before  the  said  statute  of  W.i.  such  issue  female,  which 
was  vnthin  the  age  of  14  yeares  at  the  time  of  the  death  of  her  ancestor, 
and  after  she  had  accomplished  the  age  of  14.  yeares,  witnout  any  tender 
of  mariage  by  the  lord  unto  her,  such  heire  female  might  have  entred  into 
the  land  and  ousted  the  lord,  as  appeareth  by  the  rehearsall  and  words  of' 
the  said  statute;  so  as  the  said  statute  was  made  (as  it  seemeth)  in  such 
case  altogether  for  the  advantage  of  lords.  But  yet  this  is  alwmes 
intended  by  the  words  of  the  same  statute,  that  the  hA  shall  not  have  these 
two  yeares  after  the  i/^  yeares,  as  is  aforesaid,  but  where  such  heire  female 
is  within  the  age  of  i^  yeares,  and  unmaried  at  the  time  of  the  death  of 
her  ancestor  (1). 

KNIGHTS 

*  ThU  it  note  i  ef  75. 6.  in  the  I3tfc  and  141ft  ttHticnt. 

^ _  _    ^  .  _  _      .  • ''  M-T-|r^r-»iraM      M WTU tTTTM-B-^^-— ^^ 

.  (1)  *  In  L.  and  M.  and  the  Pap.  MS.  there  is  the  following  addition :  Item, 
If  a  man  holds  a  manor  of  another  by  knights  service,  and  he  holds  another 
manor  of  another  man  by  the  same  service^  but  holds  one  manor  by  priority,  Sfc. 
and  the  other  manor  by  posteriority,  and  has  issue  a  daughter,  ana  dies,  and  the 
manors  descend  to  the  daughter  tnen  being  mthin  the  age  of  14  years,  and  the 
lord  of  whom  one  of  the  manors  is  held  by  priority,  seizes  the  wardship  of  the  body 
of  the  heir  and  of  the  manor  held  of  him,  and  the  other  lord  seizes  the  wardship 
of  the  other  manor  held  of  him,  in  this  case^  when  the  daughter  comes  to  the' age 

of 
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6  Co.  73.  b.)  "  T/NIGHTS  service  (service  de  chivaler)."    Nota,  it  ap- 

;•]  GltnTiL  -^^  peareth  by  [a]  the  Register,  that  it  is  [6]  said  imumfeodem 

m  Rc^il'  ^^^^^^  *^  not,/&)diifii  tmittf  Mi/ce»»  as  it  was  said  [c]  by  some 

aoE.?9i4.  of  ^d;  and  so  dvofooda  ndlk^^  -i^c.  and  sometime  these  fees 

c]  CHaBviL  are  caUed^/^cM^a  nalitaria  [</].    Our  author*  having  before  treated 

lb.  7.  cap.  14.  of  homage,  fealty  and  escuage,  now  commeth  to  knight  service 

4  G1«Y>1-  itsdfe.    In  Domeiday  it  is  thus  recorded:  Epucopus  Baiecensup 

&X.  ^  Fbuf"  ^  9^  ^^"^  ^  ModardOf  reddit  ei  $09.  et  servitiufn  umus  miktis. 

lib.  1.  cap.  8.  Bradoii,  lib.  ft,  fol.  85.    Briltoo,  UA,  16s,  &  UA.  a8,  &  95.    Ockam  in 

drpenu  lods.  Ifimir,  cap.  1,  icct.  9.  Sod.  Ditton. 


E 
fe 


*'  Knight  (chivaler),"  t.  &  ^iier,  is  a  SajRoa  word,  and  by  them 
written  cnite.  Chhaler  taketh  his  name  from  the  horse ;  because 
they  alwajes  served  in  warres  on  horseback.  The  Latines  called 
them  eptsteSf  the  Spaniards  cavalleroesj  the  Frenchmen  chiraUers^ 
the  Italians  eavaiUeri^  and  the  Germanes  reiters^  all  from  the 
horse.  It  is  necessary  to  be  scene  by  Vhat  names  this  service 
M  BivcLlib.  t.  of  a  knight  is  called.  It  is  called  [e]  Senntium /orinsecunif  quia 
*^30»  37-  pertimet  ad  dandnum  regem  et  non  ad  capitalem  daminum^  nisi  cum 

6j  ^^'  ttu  ^»  proprid  persond  orqfectus  Jiterit  in  serMoy  et  nisi  cum  pro 
nA'f     feSlL^atiffeJrU  d^  tfc    Id^fmnsecum  Sd 

cH>.  14-  potest^  quia  fit  et  capiturforiSf  sive  extra  sercitium  quod 

19  E.  a.  fitt^  domino  capitaU.    And  it  is  called  scutagium,  as  it  Fl^  H 

telS!'^     i^I>eareth[/]  by  Li^i!<o»  and  many  authorities  before  [_  ^  J 
ni  Afl^^         recited;  sometime  droit  de  espSe.    Also  it  is  called 
V>^tl       Ul  regale  tervitiuM,qtda  i^>Ster  ptrtinH  ad  dammm  regm. 
8  B.  3.  ^.  Ut  si  dicatur  in  cartOfJadendo  indejbrinsecum  servitium  vel  re- 

Ix^tt  ^h.^  ^^  serxitiumi  iti  servitium  dondni  r^g^y  quod  idem  esty  Sfc.  And 
[/]  BractoiH  another  saith:  Et  sunt  queedam  servitiaforinsecay  qute  did  pate- 
UN  fapra.  f^^  r^cdioy  qua  ad  scutum  pngstantur ;  et  inde  habemus  scuta* 

Flsta,  fik  3.  ^wny  et  ratione  scutiprojeodo  mUttari  reputantury  S^c.  So  as  in 
?P-^4«  respect  of  him  that  doth  it,  it  is  caUed  servitium  militis ;  but  in 

M^  i^^*^  respect  of  him  for  and  to  whom  it  is  done,  viz.  to  the  king,  and 
Bracton^  nU  ^'  ^^  realme,  it  is  called  servitium  regak  or  servitium  domini 
lapra.  ^"^^f  ^^^    W  ^  ancient  time  they  which  held  by  knights  so-- 

[fcj  Carta  Hen.  vice  Were  Called  miUieSy  qui  per  loricasy  Spc.  defendunt  et  deser- 
mmJIIatFaru.  ^j^^  ^^^  m,d  sometime  this  service  is  caUed  servitium  haMberti- 
Mct  17.*^'        ^^'    -^^  ^  ancient  time,  such  as  held  by  knights  service  for 

the  defence  of  the  realme  had  many  privileges  granted  to  them 

by  law ;  as  for  example,  they  might  have  a  writ  de  essend^  quiet* 

[1]  Bot.  Clans,    de  tallagioy  the  effect  whereof  was  [t],  Si  Tho.  filius  Ranulphi 

19 IL  3.  m.  «a.    i^rram  suam  teneat  per  sercitium  mUitarCy  sicut  domino  regi  mon* 

stravit,  tunc  ntdlum  ab  eodem  Tho.  capient  taUagium  nee  pro  eo 

dando 


^  14  yeoTSy  she  shaU, enter  on  the  manor  held  by  posteriortttfy  although  she  he 
then  unmarried.  For  the  Wirds  of  the  same  stat.  of  Westm.  i.  are  in  the  form 
whkhJoUoweth, — And  of  heirs  Jemales  after  they  have  accomplished  the  age  tf 
l^yearSy  and  the  lord  (to  ixhom  the  marriage  belon^h)  will  not  marry  them^ 
hut  for  cavetixe  of  the  land  mil  keep  them  unmarried  :  it  is  provided  that  the 
lordshaU  not  have  nor  ieep  by  reason  ofmarriagCy  the  lands  qfsuch  heirs  Jemales 
more  than  two  years  after  the  term  of  the  said  14,  yearsy  Spc,  by  which  words  it  may 
bepraoedy  that  after  the  age  of  l^  years  no  one  shall  have  the  lands  in  such 
casCy  Sfc,  except  nim  to  whom  the  marriage  belongSy  S^.  such  marriage  does  not 
belong  to  him  of  whom  the  land  is  held  by  posteriority  y  Sfc.  such  heirfemaley  when 
she  comes  to  the  age  qfi^  yearSy  may  rightly  enter  on  such  land,  tmch  is  so  held 
by  posteriority,  Sfc^Sce  35  H.  6.  5a. 
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•  • 

dando  ipmm  distringanif  vel  homines  suos  qui  per  coruimile  seroi" 
thtm  tenearU.    And  this  agreeth  with  the  ancient  charter  of  king 
Henry  the  first,  before  mentioned,  which  he  made  on  the  daj  6[ 
his  coronation  for  the  restitution  of  the  ancient  hiwes.  \1c]  MtUH"  [^'\  Carta  II.  i. 
hu8^  qui  per  loricas  terras  suas  de/endunt  et  deserviunt,  terras  ?.^^"*.  ^^^' 
dominicarum,  earucat'  suarum  quietasy  ah  omnnbus  giidis  et  omni  gd^^ario^ 
operey  Sfc.  concede:  and  the  reason  thereof  is  there 

[y^^n  yeelded :  Sicut  tarn  magna  gravamine  cdlevati  t9'  sinty 
1^  *  I  «fa  equis  et  armis  se  bene  instruanty  ut  apti  etparati  sint 
ad  servttium  meumy  et  defensionem  re^m  mei.  But  these 
.privUedges  and  qaittances  are  dkcontinueC  and  the  charge 
remameth. 

It  is  called  commonly  in  [I]  our  bookes,  servUimi^mslitarey  fd  GlanviL 
4*c.  or  senxHum  nUHiis.    Ana  this  service  was  created  and  pro-  ^'  7-  c^  9, 10. 
▼ided  for  the  defence  of  Uie  realme,  to  performe  which  service  ^^'^  ^  ^ 
the  heires  are  not  accounted  in  law  able  till  the  age  of  one  and  li^.  ^  cap.  16, 
twenty  yeares.    Therefore,  durins  their  minority,  the  lord  shall  17,  &c. 
have  the  custody  of  them,  not  for  benefit  onely,  but  that  the  lord  Bracton,  lib.  s. 
mi^ht  see,  that  they  be  in  their  young  veares  taught  the  deeds  of  ^P*  '^' 
chivalry,  and  odier  vertuous  and  worthy  sciences.  sectTa'  ^^'^ 

[m]  Si  haredstas  tetieatur  per  serviHum  miliiarey  tuncjper  leges  Britton,  169. 
infans  ipse,  et  Jueredxtas  ejusy  Sfc.  per  dominumfeodi  illtus  custO'  U  Inst.  19a.) 
Century  Sfc.     Quisputasy  infantem  talem  in  artibus  belHcis,  quas  W  forteicuc 
facere  ratione  tenune  suieipse  astringitur  domino  feodi  m,  meUus  ^^'  ^ 
instruere  poterit,  aut  velity  qudm  dominus  ille,  cui  ab  eo  servitium 
tale  debetury  et  qui  majoris  potentia  et  honoris  astimaiury  qu£tm 
sunt  alii  amid  propinqui  tenentis  sui?    Ipsenamque  ut  stbi  ah 
eodem  tenente  meltits  serviatury  dUigentem  curam  adhibebit,  et 
'meliiis  in  hiis  eum  erudire  expertus  esse  censehtr  qu^  reUqui  amid 
Juvenisy  Sfc,  ei  reverd  non  minimum  erit  regno  accommodumy  u^ 
incohe  ejus  in  armis  sint  experti,  nam  audacter  quilibetjadty  quod 
se  sdre  ipse  non  djffidit, 

[n]  Amongst  the  laws  of  Saint  Edamrd  the  Confessor,  it  is  [n]  Lamb.  fol. 
thus  provided :  Debent  enim  universi  liberihomineSy  Sfc.  secundum  '35*  ^ 
feodum  suum,  et  secundum  tenementa   sua  arma  habercy  et  ilia 
semper  prompta  conservare  ad  tuitionem  regniy  et  servitium  domi- 
norum  suorumjuata  praeeptufh  domini  regis  explendnm  etpera^ 
gendum.    Ana  Wiuiam  tne  Conqueror  confirmed  that  law  in' 
these  words :  Statuimus  etfirmiter  pracepimusy  ut  omnes  conUtes  et 
baronesy  et  miUteSy  et  servientesy  et  universi  liberi  homines 

t76r\  '^^«f  *=^  rcgni  nostri  jiradicti  habeant  et  teneant  se  sem- 
a.  J  P^^  ^^  armud  in  equis  ut  decety  et  oportety  et  quid  Hnt 
semper  prompti  et  parati  ad  serdttum  suum  integrum 
nobis  explendum  etperagendumy  cUm  semper  opus  adfuerity  secun"  SeeW.i.cap.48. 
dum  quod  nobis  debent  aefeodis  et  tenementis  suis  dejure  facercy  the  Second  Part 
^    Out  of  these  two  lawes  the  studious  and  learned  reader  wiU  ^l^i**^!***"^*'* 
gather  divers  notable  things.    And  therefore  if  after  the  lord  tost  aV) 
hath  the  wi^dshif)  of  the  body  and  the  land,  the  lord  doth  release 
to  the  infant  his  right  in  the  seigniorie,  or  the  seigniorie  descend- 
eth  to  the  infant,  he  shall  be  out  of  ward  both  for  the  body  and 
the  land ;  for  he  was  in  ward  in  respect  he  was  not  able  to  doe 
those  services  which  he  ought  to  doe  to  his  lord,  whic^  now  are 
esctinct,  and  cessante  causa  cessat  eausatum.    And  our  author 
saith,  that  the  tenure  by  knights  service  draweth  unto  it  ward, 
marriage,  &c.  so  as  there  must  be  a  tenure  continuing.    As  if  so  Ass.  p.  7. 
the  conusor  in  a  statute  merchant  be  in  execution,  and  his  land  (^^*  Abr.404. 
also,  and  the  conusee  release  to  him  all  debU,  this  shall  discharge  ^^'  ^^  ^^'^ 
the  execution ;  for  the. debt  was  the  oause  of  the  execution,  and 

of 
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of  the  continuance  of  it  till  the  debt  be  iatitfied,  therefore  the 
dificharffe  of  the  debt  which  is  the  cause,  dischargeth  the  execu- 
tion which  is  the  effect. 


**  And  U  dravoeth  to  it  toard^  marto^eand  relief e'*  So  as  re- 
gularly there  be  sixe  incidents  to  knights  service,  (viz.)  two  of 
honour  and  submission,  as  Homage  anid  Fealtie ;  and  foure  of 
profit,  viz.  Esciiage,  whereof  he  hath  treated  before,  Ward 
(t.  e.  wardship  of  the  land),  Mariage  and  Reliefe ;  of  all  which 
our  author  hath  spoken.  But  there  be  other  incidents  to  knights 
fcl  Gnnd  cust  ^^^^^^  besides  these ;  [a]  as  Aide  purJbireJiU  chioalierj  et  joide 
de  I^orm.  purJUe  marier,  Sfc*  which  at  the  common  law  were  uncertaine, 

c«p.  35.  and  were  called  raUcnahiHa  auxUia^  because  if  they  were  exces- 

Renst  orig.  gfye  and  unreasonable  in  the  judgment  of  the  court  where  they 
oiaufil  lib  g.  ^^^^  (Questioned,  they  ousht  not  to  be  paide :  but  now  as  well  in 
ca.8. 35.  ^6  kmg's  case,  as  in  the  case  of  the  subject,  they  are  by 

Fleta,  lib.  a.  acts  of  parliament  reduced  to  certaintie,  which  are  worthy  your 
ca.4o.&Ub.3.    reading  (i), 

ca.  14* 

,0^^ «'    '  *^  Ward  (or  Gard),"  in  Latine  custodia.    And  hereof  the  lord 

Britton,  fi>.  55.  is  called  gardianj  custoSy  and  the  mirior  is  called  a  ward,  or  one 
&  70.  in  ward,    [b]  And  albeit  (as  our  author  saith)  knight  service 

F.N.B.  8a.  B.  draweth  with  it  ward,  &c.  yet  by  custome  the  heire  of  him  that 
«6  E.  ^ca?i  1.   ^<^^deth  in  socage,  may  be  in  ward 

11  U.  4.  34.    5  £.  3.  1 1.    Vid.  Sect.  no.    [6]  8  H.  3.  Prescript  38.    Pssch.  si  £.  1. 
Coram  Rege,  Rot  43.    Nota  pro  Hibemia  Prior  del  St  Trinitie  de  Dablin'i  case. 

**  Mariage^"  Maritagivmy  betokeneth,  not  onely  the  copula- 
tion of  man  and  wife  in  mariage,  but  also  (as  in  this  place  here) 
the  interest  of  the  gardian  in  bestowing  of  a  ward  in  marriage, 
which  the  law  gave  to  the  lord ;  not  for  his  benefit  onely,  but 
that  he  should  match  him  vertuously  and  in  a  good  family  without 
dispara^ment,  as  shall  be  said  hereafter,  which  is  the'principaH 
foundation  of  his  estate. 

[c]  Vid.  Sect  [c]  \*  Reliefe^*  Reledumy  is  derived  from  the  LaHne  word  refe- 
'  i?' «  VA''^ ;  for  so  itH  ancient  authors  say.  and  give  this  reason :  Quia 

[<1  ^^'      hereditas,  ^  jacensfidt  per  andienarS  decestum,  rdevahnr  in 

F|eta,  lib.  1.        luerede  quadampnestatio,  qua  dicitur  releviunu  And  in  DomeS' 
ca.  10.  &lib.  3.  davit  is  called  relevamentum  and  relevatio. 
^'t'tf '  ^^  reliefe  of  a  whole  knight's  fee  is  &re  pound,  and  so 

Gluk^\v?.'g!^  according  to  that  rate.  And  this  reliefe  was  as  some  hold  ceiv 
ca.4.andlib.7.  taine  by  the  common  law;  [*]  but  the  reliefes  of  earles  and 
ca.  9  Ockam,  barons  were  incertaine,  and  therefore  were  called  relevia  ration' 
de  DifiiBreiitiis  abiUa ;  but  the  statute  of  Magna  Charta^  cap.  a,  limits  them  in 
(ADtecC^^'.  certaine,  and  mentioneth  only  a  kni^t's  fee.  But  I  reade  in 
ro6t  8^a.)  ^®  book  of  Domesday y  qubd  Tainus  vel  miles  reps  dcmnicus 
[*]  Ockam,  ubi  tnoriens  pro  relevamento  cUmittebat  regi  omnia  arma  sua^  et  equum 
>upn*  unum  cum  selld  et  aUum  sine  seUd ;  qubd  si  essent  ei  canes  vel 

foTSfi"'^*****    f^pi^resj  prastabantur  regi,  ut  si  veltet  a€C^>erit. 

(i")  The  aids  pur /aire JUz  chivalier  et  purJUe  marier  are  expressly  abolished 
by  tne  is  Cha.  s.  c.  24.— They  were  incident  to  socage  as  well  as  knight's 
service,  a  Inst.  933.  See  further  as  to  aids,  Wright's  Ten.  40.  145.  and 
2  Blackst.  Comment.  63,— [Note  38.] 
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Since  Littleton  wrote  |e}  there  is  a  good  law  made  agamst  M  isEUz. 

fraudulent  feoffinent%  gifts,  grants,  &c.  contrived  of  fraud  to  ^,?'.  *7E.3- 

hinder  or  defraud  Uwds,  &c.  oftheir  reliefes  and  heriots  amongst  t^'o^xb  1 1 

other  things,  finr  the  exposition  of  which  statute  reade  the  autno-  3  CoT  8o.'&c.* 

rities  quoted  in  the  mareent.  And  it  is  to  be  observed,  that  the  Twine's  case, 

words  <^the  said  act  of  13  Eliz.  are  (be  it  therefore  declared^  5^'  ^' 

ordained^  and  enacted)  and  therefore  like  cases,  and  in  semblable  g  ^Jf^^'o  "*' 

niischief  shall  be  taken  within  tly?  remedie  of  this  act  by  reason  PakemaoV  cwk 

of  this  word  (declared)^  whereby  it  appeareth  what  the  law  was  10  Co.  s$.'^ 

before  the  making  of  this  statute  (2).  8<»e«lio  tfte 

3  H.  7.  c.  4>  •nd  SO  E.  3.  ca.  6.    Vide  BGch,  1«  ^3  Elis.  Dier»  ftgs. 

«  Hit  heire  nude.*'    [/]  For  regularly  by  the  comnMtt  W  t/]  Brit  168. 

the  heire  shall  not  be  in  ward,  umesse  he  claime  as  hetre  by  ^e<i^Kb.i.ca.9. 

descent.  The  statute  of  Merton^  de  hm  qui primogenitos feoffor e  If]  b^^\' 

eolenty  [g\  did  helpe  feoffinents  by  collumoD  in  certaine  cases.  Brut.  fo.  85. 

And  Britton  saith,  that  Robert  de  Watnmd  a  sase  of  the  law  did  Brit.  lb.  65. 

advise  the  great  lords  of  the  reoime  to  make  Ihe  said  statute,  9  H.  4*  G* 

which  when  it  was  past,  the  san^  act  tooke  his  first  efiect  in  the  ^^a'^^*^' 

heire  of  Walrand^^  own  heire,  whereof  Britton  maketh  a  speciall  Partridge's  case, 

remembrance.    But  now  [%]  by  the  statutes  of  32  and  34  H.  .8.  Pi.  Com.  8a. 

of  wills,  he  which  holdeth  lands  by  knights  service  may  by  act  [A]  3^  H.  8.  . 

executed  in  hi^^life  time,  or  by  his  last  will  in  writinj^,  dispose  of  ^^Jl'  o 

two  part8»  flf  by  the  said  acts  appearetht    If  he  dispose  all  by  ^'^'^'  ^  ^ 
act  executed,  then  it  shaU  stand  good  against  Uie heire, 

L76/I  *^  BO  88  nothing  shall  descend  unto  the  heire.    But  in  ( 10  Co.  80.) 
1^  J  case  of  a  devise  by  his  last  will,  a  third  part  shall 
^       '       descend  to  the  heire,  thou^  all  be  devised  away :  and  .  < 

If  the  tenant  leave  a  third  part  to  descend,  then  the  devise  is 
ffood  for  the  residue,    [tj  But  these  things  require  so  many 

diyersities  grounded  upon  evident  reasons,  and  are  so  plainly  fn  Bv^'^^ctule 

expressed  in  my  Commentaries,  as  thejr  (being  very  long)  shaU  ^Co.  75.  in  sir 

not  need  to  be  repeated  here.  \]c\  And  tnat  the  tenure  by  knights  George  Cunon's 

service  draweth  to  it  ward,  marriage,  and  reliefe,  is  of  great  ^*^'  ^^o.  163. 

antiquity,  for  so  it  was  in  the  tune  of  kmg  Alfred  (1).  ^^v^  fc^i  1 

in  Vigil  Parkei's  case,    [fc]  ^ir.  ca.  i .  sect.  3. 

**  W^hen  such  tenant  dyeth"  Here  Littleton  speaketh  not  of  a 
dying  seised  by  the  tenant,  for  in  many  cases  the  heire  shall  be 
in  ward,  albeitthe  tenant  died  not  seised,  &c.  nor  in  the  homage 
of  the  lord.    As  if  the  tenant  maketh  a  feoffinent  in  fee  upon 
condition,  and  the  feofibr  dieth^  after  his  death  the  condition  is 
broken,  the  heire  within  age  entreth  for  the  condition  broken, 
he  shall  be  in  ward,  and  yet  the  feoffor  had  ho  estate  or  right  in  (1  Co.  99.) 
the  land  at  the  time  of  nis  death,  but  onely  a  condition,  and 
which  was  broken  after  his  decease.    [*]  But  because  the  con-  [•]  ^  £.  3. 36. 
dition  restoreth  the  tenant  to  the  land  in  nature  of  a  descent,  (for  tit  Oard.  gs. 
he  shall  be  in  by  descent)  by  the  same  reason  shall  it  restore  the  33^*  3^ 
lord  to  the  wardship,  seeing  now  (as  Littleton  saith)  the  heire  of  f^  ^^^ 

.     19  E.  3.      Gard.  114.      18  Ass.  18.      40  Ass.  36.      so  EL  36s.      4H.6.  16.  b. 
F.N.B.  143.    6H.4.  4.a. 

his 


(2)  See  a  note  on  the  subject  cfrelrefy  post.  83.  a. 

(1)  This  shows,  that  in  lord  Coke's  opmion  the  feudal  tenures  were  settled 
here  before  the  Conquest.  But  as  to  this  controverted  point,  see  note  1. 
of  64.  a. 
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hia  tenant  is  within  age,  and  not  able  to  doe  him  service,  and  no 
default  in  the  lord  to  barre  him  of  his  wardship, 
iq  7  H.  4-  IS.  [/]  And  so  I  doc  take  it,  that  if  the  heire  within  age  recover 

'  *F^'  ***fi  ™  *  ^^^  nonfidt  compos  mentis^  ot  Jbrmedon  en  ducender^  or 
40  E.^^.  remainder  as  heire,  or  such  like,  the  heire  shall  be  in  ward ;  for 
4  M.  136.  *  these  be  stronger  cases  than  the  former;  for  here  a  right  doth 
1^  £.  4. 10, 11.  descend  to  the  demandant,  which  right  being  by  course  of  law 

restored  to  the  possession  of  the  heire  withinage,  by  consequence 
the  lord  isto  have  tiKe  wardship  of  him,  but  in  the  case  of  the  con- 
dition, no  rieht^at  all  descended  to  the  heire,  as  hath  beene  said. 
33  ^  3-  And  so  it  tenant  in  tayle,  the  remainder  in  fee,  maketh  a 

^^'  ^?u'  o  \  feoffement  in  fee,  and  dyeth  leaving  the  issue  in  taile  within  age, 
(11R0.Abr.38.)  ifthefeoflfeeinfeoffthe  issue  in  taile,  whereby  he.  is  remitted, 

he  shall  be  in  ward  to  the  lord;  for  as  he  is  restored  to  the 
title  of  the  land  as  heire,  so  is  the  lord  restored  to  his  title  of  the 
wardship  as  lord  of  the  fee.  And  as  to  this  purpose  herein  I 
take  no  difference  betweene  a  right  of  action  and  a  right  of  entry 
descending,  when  by  action  the  right  of  the  land  is  lawUdly 
recovered  by  the  heire  widiin  age,  to  his  tenant :  and  albeit  he 
dyed  not  in  his  homage,  yet  there  was  a  right  of  homage,  and  iro 
defiiult  or  laches  was  m  the  lord,  or  act  done  by  him  to  prejudice 
himselfe  Uiereof. 
11  H.  7. 12.  But  if  one  levie  a  fine  executorie  (as  sur  grant  et  render)  to  a 

man  and  his  heires,  and  he  to  whom  the  land  is  granted  and 
rendred,  before  execution  dieth,  his  hehre  being  within  age 
entreth,  he  shall  not  be  in  ward,  for  his  ancestor  was  never  tenant 
to  the  lord,  and  so  there  is  a  manifest  diversitie  between  this  and 
the  other  cases.  Et  sic  de  aeteris. 
liELDjer,  9^.       But  if  the  tenant  maketh  a  feofiement  in  fee  of  lands  holden  by 

knights  service  to  the  use  of  the  feoffee  and  his  heires,  undll  the 
time  that  the  feoffor  pay  to  the  feoffee  or  his  heires  a  hundred 
pounds,  for  the  which  a  time  and  place  is  limited ;  the  feoilee 
dyeth,  his  heire  within  age,  the  lora  shall  have  the  wardship  of 
the  bodie  of  the  heire,  and  of  the  lands  of  the  feoffee  condi- 
tionally, for  he  cannot  have  a  more  absolute  interest  in  the  ward- 
ship, than  the  iieire  hath  in  the  tenanciet  therefore  if  the  feoffor 
pay  the  money  at  the  day  and  place,  and  entreth  into  the  land,  in 
(Post.  948.  a.)     this  case  both  the  wardship  of  the  bodie  and  lands  is  deyesfed, 

because  the  lord  had  no  absolute  interest  in  either  of  them,  but 

doth  depend  upon  the  performance  or  not  performance  of  the 

condition. 

[*]  13  H.4. 16.       J*]  So  if  the  conusor  of  a  fine  executorie  of  lands  holden  by 

per  Thirning.       knights  Service  dyeth,  his  heire  widiin  age,  the  lord  shall  have  the 

wardship  of  the  bodie  and  land;  but  if  the  conusee  entreth,  the 

heire  is  disherited,  and  the  lord  hath  lost  the  whole  benefit  of 

his  wardship. 

[m]4i£.3.225.       If  the  disseissee  dyeth,  his  heire  being  within  age,  [ml  the 

-      -,  lord  shall  have  the  wardship  of  the  heire  of  the  bodie  or  the 

[fij  15  £.  4. 11.  ^igggiggg     [-^j  ]jy^  pm  ^g  ^gg^^  ^at  jn  that  case  the  disseisor 

dieth  seised,  and  his  heire  within  age,  the  lord  may  seise  the 
wardship  of  his  heire  also,  and  of  the  land  also :  but  tne  doubt  is» 
whether  the  heire  of  the  disseisee  shall,  after  the  descent  to  the 
heire  of  the  disseisor,  continue  in  ward,  for  that  afler  the  descent 
the  heire  of  the  disseisor  is  become  his  lawful  tenant,  and  the 
heire  of  the  disseisee  is  not  tenant  unto  him  untill  he  hath 
recovered  the  land. 

If  cestui  que  use  before  the  statute  of  27  H.  8.  had  dyed^  his 

heire 
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heire  within  age,  the  lord  [o]  should  have  had  the  wardship  of  H  M  H.  8. 5. 
his  heire;  and  if  the  feoffi&e  had  dyed,  his  heire  within  age,  ^.  ^-  7-  cap.  17- 
the  lord  should  have  had  the  wardship  of  his  heire  also,  and  so 
a  doable  wardship  for  one  and  the  same  land,  the  one  by  the 
statute  of  4  H.  7,  the  other  by  the  common  law. 

I^p]  Tenant  by  knights  service  maketh  a  gift  in  taile,  the  re-  [«]  41  e.  3.  ag. 
mainder  in  fee,  tenant  in  taile  maketh  a  feofiement  in  fee,  and  ut-Avowric^iieV- 
dyeth,  his  heire  within  a^,  the  lord  shall  have  the  wardship  of  ^o  H«  6. 9. 
hun ;  and  if  the  feoffee  dietfi,  his  hehre  within  a^e,  the  lord  snail  ^  ^'  ^  ^' ^* 
have  the  wardship  also  of  his  heire  and  of  the  land.  ^^  £  ^'  ^^| 

Oard.  116.    18  E.  3,  7.    14H.  4.  38.     1  H.  5.  Graat,  43.    5  £>  4«  3-     7  E.  4/  97. 
15  £.  4.  13.    9  £.  a.  Avow.  181. 

C77.n      *^  ^^  tenant  by  knights  service  maketh  a  gift  in 
*  I  taile,  and  the  donee  maketh  a  feofiment  in  fee,  and  (^  Bo.  Abr.  38.) 
the  donee  dveth,  his  heire  within  age,  the  donor  shall 
have  the  wardship  of  him ;  because  he  is  his  tenant  in  right,  r^]  so  was  it 
[or]  But  if  the  feofiee  dieth,  his  heu*e  within  age,  the  donor  holdca  Tr. 
ahall  not  have  the  wardship  of  his  heire,  but  the  lord  paramount ;  ^^  ^-  in  Com. 
faec^ause  he  is  tenant  in  fait  to  him ;  neither  shall  the  donor  ^f^'  ^^  fj"' 
avow  upon  the  feoffiee  or  his  heire  for  the  services  due  unto  him,  ^^^  &^ted 
because  he  must  in  his  avowry  shew  the  reversion  in  fee  to  be  in  sir  Thomas ' 
out  of  him  by  the  feoffment,  and  consequently  the  services  Wyat's  case, 
incident  to  the  reversion  are  aJso  out  of  him,  but  he  shall  avow  [r]  So  was  it 
upon  the  dpnee  and  his  issues :  [r]  and  thus  are  all  the  bookes  resolred  in  sir 
that  seeme  to  be  at  variance,  either  answered  or  reconciled.        f^-  Wyat's 

case,  nbi  sapia. 

[a]  *'  The  land  hdden  of  him:*    LUOeton  here  speaketh  of  M  Glanv. 
lands  holden  of  a  subject :  for  if  a  man  hold  land  of  tne  king  by  ^^'  ^  ^P*  ^^* 
knights  service  in  capUe^  and  other  lands  of  other  lords,  and  ^  g^'  35J  3I 
dieth,  his  heire  within  age,  the  kinff  shall  have  the  wardship  of  Brit  i.  3.'c  «. 
all  the  lands  by  his  prerogiUive:  and  this  was  due  to  the  king  by  Fleta.  L 1.  c  10. 
the  common  law,  the  fees  of  certaine  excepted,  as  in  the  statute  ^  '^*  3* 
of  prarogativu  regis^  cap.  1,  appeareth.  ai^iL^S  *fb.  96. 

Rot.  Finiam.    6  Johan.  Stat.  Prerog.  Reg.  c.  1 . 

But  if  a  man  holdeth  lands  of  the  king  by  knights  service,  as 
of  an  honor  or  manner,  &c.  [5]  in  that  case  the  lung  shall  onely  W  Bract,  nb. 
have  the  kinds  holden  of  him,  and  not  of  any  other.    Yet  by  ^P*^*    ^*8- 
reason  of  tenures  of  the  king  by  knights  service  of  certaine  ^  k  6.^08.^4. 
honours,  (while  they  were  in  the  kmg's  hands)  the  king  (as  some  5  £  3.'  5. 
have  said)  had  (as  it  were  by  prescription)  his  prerogative,  viz.  47  E. 3  ai. 
Raleigh  hage  net  bononv  and  Peterelf  and  so  of  lands  holden  '^SH.  8.  Br. 
by  knights  service  of  tne  duchy  of  Lancaster  in  the  county  aJ' fiLa^ibitfL. 
palatine  (i ).  (a Ri.Ab. 503) 

When 


.  (1)  Rot.  Pari.  11  H.  6.  n.57.  Simile  pro  ducatu  Comub.  Rot.  Pari. 
18  H.  6.  n.  42.  Rylei/s  escheat j  m.  4  and  5  £.  1.  Rot.  20.  Nota,  as  to  the 
ancient  honor  of  Peverel^  the  tenure  of  that  is  in  capite,  but  some  new  additions 
to  the  honor  are  not  so.  P.  7  Jac.  Ley,  7.  Clarke's  case.  Vid.  tamen  P.  17  Jac. 
Churche's  case,  Ley,  53,  for  there  it  tvas  found,  that  tenure  of  the  honor  of 
'Peoerel  is  tenure  in  capite,  €u  to  the  manor  of  Woodham  Mortimer.  Hal .  MSS. 
-—By  a  tenure  in  captte  in  this  note,  lord  Hale  means  a  tenure  of  the  king  ut 
de  corond.  in  contradistinction  to  a  tenure  of  him  ut  de  honore.  In  the  time  of 
lord  Coke  it  was  the  fashion  to  denominate  the  former  a  tenure  ut  de  persond 
reps ;  and  as  to  the  latter,  it  was  not  allowed  to  be  a  tenure  in  capite.  But 
vox,.  I.  X  Mr.  Madox 


77.  a]  Of  Knights  Service.     L.3.C.4.Sect.l03; 


I' 


[ 


c]  8 Co.  174.         [c]  When  an  helre  hath  bio  b  ward  to  the  kinff  byrMaon  of 
bale's  case.        a  tenure  in  capite^  aStss  \m  full  age  he  must  sue  tilery,  iHiich 

38  H.  a  Br.        13  halfe  a  yeare's  profit  of  hiB  lands  holden.    But  if  he  be  of 

VUi  s!^7  iM.    ^^  ^^  ^  ^^  ^^"^  ^^  ^^  ^^^  ^^  ^  ancestor,  then  he  shall 
(F.  N.  B.  P^J  ^^^  lands  in  possession  a  whole  yeare's  profit  for  pHmtr 

356'  £•>  teidn ;  but  if  it  be  of  a  reversion  ^tpectant  upon  an  estate  for 

lifey  as  tenant  in  dower,  tenant  by  the  curtesie,  or  tenant  lor 
life,  then  he  shall  pay  but  the  moiety  of  one  yeare's  profit. 
[d]  1  El.  Dier.        \d\  if  the  heire  be  in  ward  by  reason  of  a  tenure  of  an  honour 
'^^'  or  manner,  (except  as  before)  he  shall  not  sue  liverie,  but  an 

otuter  le  maine  cum  etdtiinuy  albeit  he  never  made  tender. 

e]  33  H.  8.  tit.  [e]  And  if  he  be  of  full  age,  the  king  shall  have  jm  primer  seisin^ 

AW,  Br.  6a.         but  reliefe.    But  where  the  tenure  is  in  capites  there  the  king 

shall  have  die  meane  profits  undll  the  ten^r  be  made;  and  if 

the  tender  be  made,  and  not  doely  pursued,  the  king  sljall  also 

have  all  the  meane  profits. 

[/]  88  H.  8.  [Y]  He  that  holdeth  of  the  king  by  socase  in  chieft,  and 

Uver.  Br.  60.     dieui,  h^s  heire  of  full  age^  the  king  diau  have  uverr  and  armier 

45  ^  3-  >  1*        ieinn  onely  of  the  lands  so  holden,  and  not  oJP  the  unds  holden 

Suunf.  lA^b       ^  others,    [g]  But  if  th^  heire  of  such  a  tenant  in  socage  m 

^1  so  £1.  chiefe  be  within  the  age  of  fourteene  at  the  death  of  his  anoes- 

y.  363.  tor,  he  shall  neither  sue  livery,  nor  pavj^rtaMr^aMn,  either 

F.N.B.  359.  B.  thai  or  any  time  after:  and  the  reason  tnereof  is,  for  that  the 

custodie  of  his  bod^  and  lands  in  that  case  belong  to  the  oro- 
[K]  F.N.B.  363.  chein,  amtf,  as  gardian  in  socage.  [A]  Neither  sluill  the  aing. 
I  ^^7-         have  pnmer  seisin  €£  lands  holden  in  burgage,  (aa  some  have 

B r^tit.  Uv^'el'  ^^^  ^'^^  ^^^  *^  **  ^®  tenure  in  capiie. 

Note,  there  is  a  generall  livery,  and  a  speciall  lively.    A 

generall  livery  hath  two  properties. 

First,  it  is  full  of  charge  to  the  heire,  for  he  moat  have  an 

office  in  every  county  where  he  hath  land,  or  else  he  cannot 

sue  a  genenul  livery,  and  he  must  sue  out  his  writ  of  aiair 

proband^f  Sfc. 
[t]  46E.  8.  33.        [<]  The  second  property  is,  that  it  is  full  of  danger :  firsL  l/L 
47  £.3.31.        eondudedi  the  heire  tor  ever  after  to  denie  any  tenure  found  in 
**  H  fi  *^'  **'    *^®  office:  secondly,  if  livery  be  not  sued  of  all  and  of  every 

39  ^8  8^^'        parcell  which  the  king  ought  to  have,  whether  it  be  found  in  die 
PI.  Com.  Count,  office  Or  not  found  (for  a  generall  livery  could  not  be  sued  by. 

'of  Leicester's  '  parcek)  the  lively  is  void,  and  the  king  majr  reseiae  the  bnd^ 

caie,  44  E.  3. 1.  and  be  answered  of  the  meane  profits.    So  it  is  if  the  office  be 

&  35. 13  R.8.  insufficient,  or  the  processe  whereof  the  livery  was  made  be 

3  H.  7.  fol.  14.  Insuftcicnt^ 


Mr.  Madox  very  justly  animadverts  on  lord  Coke  and  his  cotemporariesy  as. 
well  for  calling  any  tenure  of  the  king  a  tenure  ut  depersond  by  way  of  dis* 
tinction,  as  for  not  allowing  a  tenure  nt  de  konore  to  be  a  tenure  in  capUg, 
He  observes,  that  aU  tenures  of  the  king  are  of  his  person,  and  that  in  order  to 
distinffuish  accurately  between  lands  oripnaJJ^  holaen  tmmediaiel^  of  the  king 
and  tnoae  holden  immediately  of  him  in  consequence  of  the  escheat  of  an 
honor  or  barony,  we  should  call  the  tenure  of  those  of  thejfirst  description  n 
tenure  ut  de  oorond,  and  that  of  the  second  a  tenure  ui  de  honors  Furttier  hA 
insists,  that  tenure  t»  capite  of  the  king  is  holding  immediately  of  him  without 
the  interposition  of  any  mesne  lord,  and  consequently  that  a  tenure  of  the  kmg 
ut  de  koHore  is  equally  in  capite  with  a  tenure  ut  de  coremA^  though  in  other 
respects  there  certainly  are  very  important  dtffisrences  between  the  tmo^  sudft 
as  render  it  highly  necessary  to  preserve  a  distinction.  See  Mad.  Baron. 
Aug.  163.— [Note  39.] 
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nuuffidient,  or  Ae  like»  the  king  shall  reseiae,  as  is  afbresaicL 

So]  T1ierefor6  for  the  ease  of  the  neire,  «id  for  avoy  ding  of  sadi  [a]  i  H.  4. 6.  b. 

langer,  the  heire  lor  the  most  part  sueth  out  a  speciall  livery^  37  H.  8.  £«top. 

which containethabenefioiaD  pardon,  andsaveth  thesaidcharges,  ^v*  ^^%^' 

and  preventeth  the  said  oondusion,  and  the  other  dangers;  which  sco^eld's  ^aae. 

being  €€  graee,  and  not  of  right,  as  the  generall  liverie  is,  the  king  Tr.  8.  Ja.  in  car. 

may  well  and  justly  take  more  for  a  special]  livery,  than  for  a  Ward.  33  £1. 

geaerail,  for  the  causes  aforesaid,  but  ev^er  with  such  moderation  ^^^  377- 

as  the  heire  may  cheerAilly  goe  through  therewith.  ^r^  t  •    .a 

Note,  that  a  liveir  is  m  nature  of  a  restitution,  which  is  to  be  41  £.  3.  5. 

taken  fkvourably  1  for  if  lirery  be  made  of  a  manner  cum  perti"  5  £.  6. 6. 

nentust  tlie  heire  shall  thereby  have  the  adrowson  appendant.  ^7  Ast.  48. 

Otherwise  k  is gmnte by  letten patents.  ^'wnU*^ »> 

8mee  Oie  time  that  UuUtm  wrote  [c]  there  Is  a  court  of  wards  ( ,Vco.%4!  aO 

and  liveries  erected  by  authorit?^  of  pariiament  concerning  th6  [r]  m  u.  6. 46. 
Ofder  of  the  king's  wards,  &c.  to  ne  holden  before  the  master  of  33  H.  8.  cap.  91 . 

the  wards  and  die  council  of  that  court  appointed  by  (^  ^"'^^  ^^•) 
PTfTjl  those  acts.   This  hath  1:9*  made  sudi  a  manitoldaltera- 

L  b  J  ^^*  ^  ^"^'^*^  ^^  ^^^^  ^^  *^  ^  inserted,  and  doth 
belong  to  another  treatise  mentioned  in  the  Epistle  of 
die  Jiirisdicdon  of  Courts^  where  it  were  necessary,  toat  the 
tnie  Jurisdietien  of  diat  court  should  be  set  downe,  a  matter  of 
BO  great  dfffculty,  seeing  it  bej^  so  late  by  authority  of  par* 
Ktmient.    And  since  LUtStlim*%  time,  \d\  there  is  a  right  profit-  [4^  ^  ^-^  ^* 
able  sttftute  made  concerning  the  finding  of  offices  and  oih&t  ^^  ^^  ^^^     ' 
things,  not  ondy  coneeming  die  king's  wards,  or  their  rights  and 
possessions,  but  some  other  provisions  very  beneficiallfor  thesub- 
ytfU^y  in  fdi  to  the  number  of  19.  [e]  1  •  That  such  persons  as  hold  M  4  £•  4;  «3- 
fbr  teanne  of  yeares,  or  by  copy  of  court  roll,  or  have  any  rent  33  H.  8.  tit. 
eoomiott  or  profit  npprendsr  out  of  any  lands  found  in  any  office,  Br  Tas.^"^^ 
whereby  the  king  is  intituled  to  the  wardship  of  tiie  lands  or 
tenements,  or  to  the  forfeiture  of  the  Icmds  or  tenements  upon 
attittnder  of  treason,  ielony,  pramunirey  or  any  other  oSence,  yet 
inav  liiey  have,  hold,  enjoy,  and  perceive  their  several  estates, 
interests,  and  profits,  although  they  be  not  found  In  the  office. 
And  thb  being  a  beneficiall  law,  the  estates  of  tenant  bv  statute 
staple  merchwit  and  tlegH,  and  executors  that  hold  lands  for 
payment  of  debts,  are  ween  to  be  within  the  benefit  of  the 
chmse :  [/]  and  so  is  a  doubt  in  14  El.  Dier,  deered.  f/1  "4  Elix. 

3.  Where  it  is  found,  that  the  heire  is  of  fi&wer  yeares  than  ia        '     ^'^ 
truth  he  is,  he  shall  not  be  concluded  hereby,  ig]  but  every  bl  5  Mar. 
0ueh  heire  at  hts  very  full  age  may  prosecute  a  writ  o^atate  Sier»i56> 
prabanddy  and  sue  his  llveiy  or  ouster  le.  maine  /  ii^i  which  case 

lie  had  po  remedy  by  the  common  law. 

•  [a]  3.  Where  on^  person  or  mora  be  feund  heire,  where  [a]  94  £•  3-  31  • 

another  person  is  heire,  the  partie  fprieved  had  no  remaiy.  38-9  H.  6. 18. 

4.  Or  where  one  person  or  more  be  found  heire  in  one  county,  1^  Ass?  a8. 
and  -another  person  or  persons  found  heire  in  another  county,  4  co.  56  &  60. 
there  oocdd  have  beene  no  interpleading.  Sadler's  case. 

"  5.  Or  if  ^y  person  be  untruly  found  by  office  lunaticke,  or  Stauirf.  Pnorog. 
i^eot,  or  dead^  die  par^  grieved  may  traverse  the  said  offices  t  ^^^\^^' 
pid  yoi|  may  reade  in  Ken's  case  how  the  office  isliall  be  tra*  %  E.  4.V 
tersedi^on  this  apt  1  H.  7. 14. 

[b]  6.  Where  it  is  untruly  found  b;^  office,  that  any  peraoo  at*  a  H.  7.  is. 
tilted  rftreason,£^ony,or|7r^rmuftifV,  is  seised  of  any  lands,  &e«  ^H*^*  '^' 

F.  N.  B.  9$a.  la  R.  s.  livery,  a8.  F.  N.  B.  933.  7  Co.  44, 45.  Ken's  case, 
^]  4  fi.  4.  33.  10  H.  6.  19.  4  Co.  56,  &c.  SadlePs  cue.  3t  H.  8.  £ntre  Con^ 
Br.  iss.       I4£.  s.cap.  14 

X2  the 
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the  party  ^ieved,  having  just  title  of  freehold,  shall  have 

travers  or  manstrafu  de  drott  (without  being  driven  by  this  doable 

matter  of  record  to  his  petition  of  right  as  he  was  before  this 

statute)  which  is  much  more  speedy  than  the  petition ;  for  upon 

the  petition  there  be  foure  writs  of  search,  and  every  one  must 

have  40  dayes  before  the  serving,  and  now  but  two  writs  of 

search. 

[c]  Vide  6  Co.        ^c]  7.  Where  an  office  is  found  by  these  words  or  the  like, 

6.  Wheeler  s      ^j^^  ^  ^^^  ^  ^  atdbus  tenemenia  pradicta  tenenturfjuratores 

^^^^'  pned*  ignorant,  or  nolden  of  the  king  per  qua  servUiajuratores 

ignorant,  it  shall  not  be  taken  for  any  immediate  tenure  of  the 

Que  in  chiefe,  but  in  such  cases  a  meiiiU  inauirendum  to  be 

awarded,  as  hath  beene  accustomed  of  old  time.    This  branch 

d]  I  a  Eliz.        ^th  beene  well  [d]  expounded;  for  if  the  first  office  finde  a 

)i«r,  fo.  993.  a.  tenure  of  the  king  po"  mue  servkia,  Sfc.  yet  if  upon  the  melius  m- 

8  Co.  168.  Paris  quirendum  the  tenure  oe  found  of  a  subject,  the  first  office  hath 

Stoughter  s         f^^  y^^  foTce  per  senium  hujus  Mtahtti,  and  need  not  be  traversed, 

and  the  meiiuSf  Sfc.  is  in  nature  of  the  lUem  .dausit  extremum  or 

mandamus,  8fc.    And  this  was  but  a  declaration  of  the  anciant 

common  law,  as 'by  the  words  of  the  statute  (as  hoik  beene  accus* 

Umed  of  old)  it  anpeareth ;.  but  if  u(>on  the  meUiUs  it  be  found 

13  Elis.  Dier,      acaine  as  uncertamely  as  before  is  said,  then  it  is  in  judgement 

306.  of  law  a  tenure  in  capite,  and  so  it  was  before  the  making  of  this 

4  H.6. 1 3.  m^^  2|Q([  8Q  lire  the  bookes  that  speake  hereof  to  be  intended ;  but 

10  U.4.  a.  b.     if  upon  the  mdiiU  a  tenure  be  found  of  the  king  ut  de  mamerio 

per  qua  servUia^  Sfc.  it  shall  be  taken  for  knights  service. 

8.  Where  it  is  found  that  lands,  &c.  are  holden  of  the  king 
immediately,  where  in  truth  they  are  holden  of  a  common  person 
and  not  of  the  king  immediately,  and  that  the  heire  is  vdthin 
age,  such  heire  withm  age  shall  have  his  traverse,  &c.  which  he 
could  not  have  had  by  the  common  law. 

9.  The  meane  lords  of  whom  the  lands  are  holden,  which  the 
king  hath  by  his  prerogative  during  the  minority  of  the  heire, 
sliall  receive,  and  take  such  rents  as  are  due  unto  them  by  the 
hands  of  such  of  the  king's  officers  as  receive  the  profits  of  the 
same  lands,  where  before  that  act,  the  lords  used  to  spare  the 
rents  due.  &c.  during  the  king's  possession,  and  after  livery  sued 
charged  the  heire  with  all  the  arrearages. 

10.  There  is  a  provision  for  offices  found  before  the  statute 
or  before  the  20th  day  of  March  next  after  the  act. 

1 1  •  A  speciall  clause  is,  that  a  scire Jac'  shaU  be  awarded  upon 
every  travers  by  force  of  this  act,  and  where  the  party  was  put 
to  his  petition,  there  upon  the  travers  there  shall  be  two.  writs  of 
search  granted. 

13.  And  lastly,  if  judgement  shall  be  given  against  the  king 

upon  a  travers  by  vertue  of  this  act,  all  former  rights  appearing 

of  record  are  saved  to  the  king.  But  albeit  these  points  are  most 

necessary  to  be  knowne,  yet  let  us  now  retume  to  Littleton. 

15  E.  4. 19.  Littleton  warily  and  materially  (treating  of  a  common  person) 

^^H  6*^'         8Aith,  holden  of  him,  for  he  sliali  have  nothing  in  ward,  but 

3H.  7/5.'^         that  which  is  holden  of  him.    fiut  the  king  by  his 

*  .*  '  ip^r*  prerogative  shall  not  onely  have  such  lands  and  r78.ni 

tenements,  which  (as  hath  been  said)  the  heire. of  his  I  .a.  VJ 
tenant  bv  knight  service  in  capite  holdeth  of  others,  but 
such  inheritances  also  as  are  not  holden  at  all  of  any,. as  rent 
charges,  rent  secke,  fayres,  markets,  warrens,  annuities,  and  the 
like  ;  and  so  is  the  law  cleerely  holden  at  diis  day,  as  it  hath 
beene  resolved  ;  and  so  experience  teacheth,  that  the  king  by 

hu 
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his  prerogatiye  ghren  to  him  by  the  ancient  common  law  riiall 
have  those  inheritancei  not  hoidMi,  and  so  the  quiere  made  by 

\p]  Sieaindford  is  deered  and  made  without  question.  roJStAonf.PnBr. 

The  law  is  changed  since  Littleton  wrote  in  man j  cases  both  io.  8. 
for  the  marii^  of  the  bodj,  and  for  the  wardship  of  the  lands, 

and  a  farre  greater  benefit  given  to  the  lords  than  the  common  ■ 
law-  gave  than,  and  some  advantage  given  to  the  heires,  which 
before  they  had  not,  which  shall  be  touched  briefly. 

If  the  Hither  had  made  an  estate  for  life  or  a  gift  in  taile  of  Merlebridgr, 

lands  holden  by  knights  service  to  his  eldest  sonne,  or  other  heire  ^-  ^  • 

apparent  within  age,  the  remainder  in  fee  to  any  oUier,  and  dyed,  f!'^?'  ^* 

the  heire  riiould  not  have  beene  in  ward ;  for  this  was  out  of  the  »Z  j|'  q^  \' 
statute  of  Merlebridge.   fiut  at  this  day  the  heire  shall  be  in  that 
case  in  ward  for  hisl>odyy  and  a  third  part  of  his  land. 

[a]  So  if  the  father  had  infeoffed  his  eldest  sonne  within  age  H  31. £•  3- 

ana  a  stranger,  and  the  heires  of  the  sonne,  and  died,  the  sonne  Collusbn,  39 

should  have  beene  out  of  ward ;  but  at  this  day  he  shall  be  in  ward  ^         *^' 

for  his  bod^,  and  for  a  third  part  of  his  moity.     [b]  So  if  the  [6]  33  H.  6. 14. 

fiUher  had  infeo&d  any  of  his  younger  sonnes  or  others  for  the  ^7  H.  8.  7. 

making  of  his  wife  a  joynture,  or  for  the  advancement  of  his  g.^°'  '7^'  "^T; 

daughters,  or  for  the  payment  of  his  debts,  and  after  infeoife  and  ^^»,  ^^^    ^' 

convey  the  land  to  his  neire  and  dyed,  his  heire  within  age,  his  10  Eliz.  360. 

heire  should  not  have  beene  in  ward ;  because  he  was  bound  by  3  £li^  i93- 

the  law  of  nature  and  nations  to  provide  for  them ;  but  now  in  all  ^^  ^!^  3^^. 

these  cases  the  heire  shall  be  in  ward  for  his  body,  and  a  third  e^Mari»^^A8 
part  of  the  land,  and  all  this  groweth  b^  construction  upon  the  ' 

statutes  of  3a  and  «34  H.  8.    [c]  But  if  either  the  eldest  sonne,  or  [c]  1  o  Co.  83. 

any  of  the  younger  sonnes  purchase  lands  of  his  faUier,  which  Leonard 

are  holden  by  knights  service,  bond  Jidcy  for  the  reasonable  Lorejr'i  case, 
value,  this  is  out  of  those  statutes,  and  the  heire.  shall  neither 
be  in  ward,  nor  pay  primer  seisin. 

And  in  fdl  the  cases  abovesaid,  (for  example)  if  a  feoffment  be 
made  to  the  use  of  his  wife  for  life,  or  to  tne  use  of  any  of  his 
younger  sonnes  for  life,  or  to  the  use  of  some  persons  for  life  for 
payment  of  debts,  and  upon  all  these  estates  a  remainder  is 
-limited  over,  if  the  wife  or  tenant  for  life  dye  in  the  life  of  the 

fether,  \d\  or  if  it  be  conveyed  to  the  use  mXhe  wife  or  younger  r/|  a  Co.  91. 

children  in  fee,  or  fee-taile,  or  in  fee  for  payment  of  deots,  And  Binghun's  caac, 

these  lands  are  conveyed  away  in  the  life  time  of  the  father,  after  6  Co.  ubi 

the  decease  of  the  fttther  no  wardship,  &c.  accrueth  by  force}  of  '°P'^  ^^ 

way  of  the  said  statutes,  for  such  estates  must  continue  till  the  Disbve's^caae. 
title  of  wardship  doe  grow  (1). 

[e]  if  the  fatner  convey  his  lands  holden  by  knights  service  je]  14  Elia. 

ei^r  of  the  king  or  of  any  meane  lord  to  his  middle  sonne  in  Dier,  308. 

taile,  the  remainder  to  the  youngest  sonne  in  fee,  and  dyeth,  the  s  Man^t 

eldest  being  within  age,  and  the  king  or  lord  seize  the  body  and  ^^'  '^^' 

two  parts  of  the  land,  if  the  middle  broUier  dye  without  issue,  Bingham'sciue, 

the  kine  or  the  lord  shall  not  have  any  benefit  of  the  statute  and  Northcot's ' 

against  nim  in  remainder ;  for  the  statute  was  once  satbfied,  and  case. 

the  statute  extendeth  not  to  him  in  remainder.  iL^^'i^  ^'' 

[y  ]  If  there  be  a  grand&ther,  father,  and  divers  sonnes,  and  ^^^     ^*^  * 

the  grandfather  in  the  life  of  the  father  convey  his  lands  holden  [f]  e  Co.  77. 

by  knights  service  to  any  of  the  sonnes,  this  is  out  of  the  statute  Sir  George  Cur- 

<n  33  H.  8.  and  if  the  grandfather  die,  there  is  neither  wardship  •<>"'>  c>*«* 

*  -  nnr   flE»ii.Dicr,i8i. 

^^^  8Ea».Dicr,a53. 

(1)  Vid.  Trin.  8  Jac.  Ley^  ui.   AlUcock's  case.    Hal.  MSS. 
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not  prmer  seisin  due;  for  the  father  hath  theimiacftile  qgeof 

his  0OD8  (a).    Bui  if  the  father  be  dead,  Acn  the  oue  of  them 

belongs  to  the  graadfathery  and  then  if  the  miidfather  atuvef 

8fiT  of  the  lands  to  anj  of  the  aoanes,  h  it  witM  the  nid  ttetote : 

[g]  10  ^-  ^3*     [^J  fli^  A  cOBTeyanoe  to  the  use  of  any  of  his  coUaterali  bloody 

D;ou.  Ix>vey'8     ^ich  IS  not  his  heife  ttipareDt,  IS  Out  of  the  said  statsta    And 

oMc.    i8  £lu.    ^  ^pg  conTejanoes  either  by  father  or  mother  to  orlo  the  oae 

vier,  3»5  ^f  bastard  children  out  of  the  statute  ;fytqtd  em  dawmato  mUm 

ruucuniurf  inter  liberos  non  campideHhtr*    And  the  presDiUe 

speeketh  of  lawfull  generations.   If  a  man  seised  of  landa  hoidaB 

in  socage  conrev  them  to  the  use  of  his  wife,  or  of  his  children^ 

or  payment  of  nis  debts,  and  after  purchase  lands  faoMen  by 

knightB  service  i»  sapite^  and  dieth,  his  heire  within  a^  tim 

m  Leon,  king  shall  have  no  part  of  the  socage,  land.    [A]  But  if  m  thai 

lovejr's  case^      ^^^^  he  had  by  his  will  in  writing  devised  his  socage  lands  in  fte, 

b' ti*Tand         '"'^  ^^^  purchased  lands  hold^  in  capiUy  and  dieth,  the  Jom 

Baker'^can;,      shall  have  80  much  of  the  socage  lands  as  vrill  make  a  Ml  thira 

3  Co.  95,  &c^      part  of  all.    The  benefits,  that  grew  to  the  subject  b;^  those  aefs 

of  parliament,  were>  that  tenants  in  fae  simple  mi^  devise 
their  lands  by  their  last  wills  in  writing  in  such  manner  and 
forme,  as  by  the  said  acts  appeareth;  also  that  the  father  mighl 
infeoffe  his  eldest  sonne  or  other  heire  lineal!  or  coUaterali  of 
his  lands  holden  by  knights  service,  and  two  parts  of  the 
•  6  Co.  163.  shall  be  out  of  ward.  And  in  *  Migkfs  case  you  shall 
Might's  cttse.       excellent  matter  of  estates  made  upon  coUuaion  (3). 

And  both  the  statutes  of  33  and  ^  H.  8,  eoneeraing  wifis 
and  wardships  are  many  wayes  prejudioiaU  to  the  heires ;  as^ 
taking  one  example  for  many,  if  tenant  by  kniffhts 
ip^r*  service  make  a  feoffinent  in  fee  to  the  use  of  his  p^S."! 
wife  end  her  heires,  or  to  the  use  of  a  younger  sonne  |^  |^^  *  I 
and  his  heires,  or  wholly  for  the  payment  of  his  debts; 
Leon.  Lover's  in  these  cases,  although  nodiing  at  all  of  the  lands  so  holden 
case,  ubi  supra,    descend  to  the  heire,  hut  he  is  disherited  of  the  sttne,  yet  his 

Dier,^67.  More  hereof  you  may  reade  in  my  Reports  b  ^  sevmd  oaoes 

noted  in  the  margent. 

Qb!^. 61.  ** ^''^ %^»"  rcguhurly  ifecme  and  twenty  yearea. 
a  H.  5.  4. 

(6  Co,  ao.  «<  Intendment  qf  the  iatOi*'    Intendment^  u  e.  intdleetms^  the 

Ante  73.  a.  understanding  or  intelli^ce  of  the  law.    Renhiriy  judges 

loH  ^6^8  ought  to  adjudge  accordmg  to  the  common  intendnwrnt  or  lanr. 

31  £.3-33.  ••  ^y  mtendment  of  law  every  parson  or  rector  of  a  charcb  is 

37  H.  8.  lb.  10.  suppoaed 

■      .-.-■■■- ...      ^  I                ■  -- 

(a)  Grandfather  enfeoffs  the  father  and  his  son  injhe^  and  dies.  Thejhther 
being  rf  fvu  o^e  ikaJl  sue  Uxery  of  the  third  part  of  a  mmety,  Tria.  %  Jao. 
Leiff  21.  Craweifs  case^  But  if  feagmeni  be  to  daughter  and  her  kusbattdf 
they  oy;ht  to  sue  livery  of  the  (mhw,  for  both  are  children  mdthin  the  statmte, 
M .  9  Jac.  Ley,  41.  Bacon's  case,  et  ibid.  43.  Cleer's  case.  Hal.  MSS. — 
[Note  40.] 

(3)  Lauds  are  given  to  husband  and  tvi/e  and  the  heiret  ^  the  kus^nd. 
Husband  and  wtfe  join  in  a  fine  come  ceo  to  the  use  of  the  husband  and  mgjA^ 
and  to  the  heires  of  the  body  of  the  husband,  remainder  over.  The  husband 
dies.  The  wife  shaU  not  sue  Itvery,  because  it  toas  original^  xt  purchase  to  the 
husband  and  wife,  and  she  had  not  a  greater  estate  aftevvmrds.  T.  15  Jac. 
Ley,  51.    MenJUd*saae.    Hal.  MSS [Note  41.] 
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fluppoisd  to  berendentoiihisben^ficey  unlene  tiie  cHauwty  be 
pnoveiL 

Of  comwoa  inteiwIiBept  one  part  of  a  mannor  aball  not  be  of 
another  nature  than  the  rest. 

Of  common  intendment  a  will  shall  not  be  supposed  to  be  made 
by  collusion.  In  Jaeto  quod  m  habd  ad  boitum  et  maluniy  magis 
de  bcno*  fttdm  de  nuUo  tex  inteHdii,  Lex  intendU  vieinum  victni 
facta  $are^  NtUla  impotnbilia  aiU  inhonesta  sunt  prtesumenda^ 
tteru  OMttm  et  honestay  et  pombilia*  Lex  semper  inteidit  quod  cott' 
veuit  ratiomi*  As  nxthia  case,  the  gardian  shall  have  the  custody 
^f  the  land  untill  the  heire  come  to  hb  full  age  of  one  and  twenty 
jreares ;  because  by  intendment  of  law  the  heire  is  not  able  to 
doe  knights  service  before  that  age,  which  is  grounded  upon  ap- 
rparent  reason.  There  note,  that  the  full  age  of  a  man  or  woman 
'te  alien,  demise,  let,  contract,  &c.  is  one  and  twenty  yeares,  the 
-civill  law  five  and  twenty  yeares,  for  then  the  Rotaanes  accounted 
49MI1  to  have  plmam  mduritatemf  and  the  Lombardi  at  eighteene 
yeares. 

*^  Ifeueh  heire  be  not  married  at  ihe  time  of  the  death  of  his  vide  Britton, 
ancestor^  8fe»**  Ancestor  H  derived  of  the  Latine  word  antecessor,  fol.  16^. 
;and  in  law  there  is  a  difference  between  antecessor  and  pradc- 
cessor.    For  antecessor  is  applied  to  a  natural  person,  ssLS.et 
antecessores  sui;  but  pnedecessor  is  applied  to  a  body  politique 
-or  corporate,  as  Episcopus  London*  et  prcedecessores  suu  Rector 

d€D*et  pradeeessores  m,  Sfc, 

•  » 

''  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age  of  GlanrU.  lib.  7. 
'14  yeares,  8^.    And  the  reason,  as  I  nnde  in  antiquity,  where-  cap.  1.  Mirrgr* 
ibre  the  law  gave  the  manage  of  the  heire  female  tf  rfie  were  ^**  ■•P^** 
^thln  the  age  of  fourteene,  and  that  she  should  not  marry  her-  i^^.^^?'  ° 
self,  was,  pur  ceo  que  les  heiresjhnales  de  nostre  terre  ne  se  marie-  39  h.  6,  cap.  a. 
ront  a  notis  enemies^  et  dount  it  nous  cooiendroit  lour  homage 
prendre,  si  eux'setmissentmarier  a  lour  tciunt.    This  is  a  speciall 
age  for  an  heire  female  to  be  out  of  ward,  if  she  attaine  unto  it  in 
the  life-time  of  her  ancestor;  for  at  that  age  she  may  have  a  hus- 
band able  to  doe  knighta  service.  A  woman  hath  seven  ages  for  35  H.  6. 40. 
several!  purposes  appointed  to  her  by  law :  as,  seven  yeares  for  Bractoo,  lib.  9. 
the  lord  to  have  aid  purjfle  marier;  nine  yeares  to  deserve  dower ;  **P"  37- 
twelve  yeares  to  consent  to  marriage ;  until  fourteene  yeares  to  ^q^  '     b.)"*^*' 
be  in  ward ;  fourteene  yeares  to  be  out  of  ward  if  she  attained 
thereunto  in  the  life  of  her  ancestor;  sixteene  yeares  for  to 
tender  her  manage  if  die  were  under  the  age  otfourteene  at 
the  death  of  her  ancestor ;  and  one  and  twenty  yeares  to  alienate 
her  landr  goods  and  chattells* 

A  man  also  bv  the  law  for  severall  purposes  hath  divers  ages  34  £•  .i-  Stat  3- 
assigned  unto  him,  viz.  twelve  yeares  to  take  the  oath  of  allegi-  Glanvil.  hb.  7. 
ance  in  the  tomeor  leet ;  fourteene  yeares  to  consent  to  mariage ;  ^]^^e«  1^' 
fourteene  yeares  for  the  heire  in  socage  to  choose  his  gardtan,  Bncton,' lib.  a. 
and  fourteene  yeares  is  also  accounted  his  age  of  discretion ;  cap.  37. 
fifieene  yeares  for  the  lord  to  have  aid  pur  /aire  Jitz  chroaler;  ^-  ?:  ^^^' 
under  one  and  twenty  to  be  in  ward  to  the  lord  by  knights  ser-  ^jlgx*      '  *^^* 
vice;  under  fourteene  to  be  in  ward  to  gardian  in  socage ;  four-    ^'. 
teene'to  be  out  of  ward  of  gardian  in  socage;  and  one  and  twenty 
to  be  out  of  ward  of  gardian  in  chivalrie,  and  to  alien  his  lanJi 
goods  and  diattels. 

X4  '*But 
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35  H.  6.  6$. 

tit.Gard.  71. 
Staanford,  3.  b. 
F.N.B.356.253. 
5  H.  6. 40. 


BrittoD.foI.  169. 
35  H.  6. 5a. 


36  H.  6.  5«. 
3^U.6.tit. 
Gard.  71. 
6  Co.  71,  the 
lord  Dtrcie'i 


**  But  if  such  heireJemaU  be  mihin  the  age  of  14  yeam^  amt£ 
unmarried^  Sfc,  the  lord  shall  have  the  wardship  of  the  landJ*  Bat 
put  case  that  the  lord  cannot  have  the  wardship  of  the  land,  as 
if  the  lord  before  the  age  of  fourteene  eranteth  over  the  warddiip 
of  the  body,  in  this  case  the  grantee  ofthe  bodj  cannot  enjoy  the 
benefit  of  Uie  two  yeares,  because  he  cannot  hold  over  the  uindy 
and  the  lord  whicn  hath  the  wardship  of  the  land  only  should 
lose  the  benefit  ofthe  two  years,  because  he  hath  the  lands  onelj, 
and  cannot  tender  any  mariage;  therefore  in  this  case  die  heiie 
female  shall  enter  into  her  land  at  her  age  of  14  yeares.  So  if  a 
tenant  holdeth  of  one  lord  by  priority,  and  of  another  by  pos- 
teriority*, and  dieth,  his  heire  female  within  the  age  of  14  yeares, 
the  lord  by  posteriority  shaU  have  the  lands  but  untill  her  age 
of  14  yeares,  because  the  tnarriage  belongeth  not  to  him.  Alsa 
if  the  lord  marrieth  the  heire  female  within  the  two  yeares,  her 
husband  and  she  shall  presently  enter  into  the  lands:  for  ce»- 
santecausdy  cessat  ^fedui-y  et  cessatiie  ratione  Ugisy  eessat  hen^- 
Jiciim  legis. 

t:^  If  the  lord  tender  a  convenable  marriase  to  the  ("79,^ 
hehre  widiin  the  two  yeares,  and  she  marry  elsewhere  1^*1 
within  those  two  yeares,  the  lord  shall  not  have  the 
forfeiture  ofthe  marriage ;  for  the  statute  giveth  the  two  yearea 
onely  to  make  a  tender. 


7.  N.  B.  143. 


'^  And  if  the  lordtoithin  the  saidttoo  years  do  not  tender  such  mar^ 
riagey  S^,  then  she  at  the  end  ofthe  .said  ttoo  yeares  may  euter^  and 
put  out  her  lord."  This  is  so  evident,  as  it  needeth  no  explication. 

"  But  if  such  heire  Jhnale  be  married  wtMn  the  age  of  14.  year9 
in  the  life  of  her  ancestor y  and  her  ancestor  diethy  she  ieinemtAsM 
the  age  of  14  years,  the  lord  shall  hate  only  the  wtrdshsp  of  ike 
land  untill  the  age  of  14  years,  SfCm*  Note,  albeit  the  heire 
female  be  marri^  at  the  age  of  twelve  yeares  in  the  life  of  her 
ancestor,  (at  which  ase  she  may  consent  to  matrimony)  to  a 
man  of  full  age,  that  is  able  to  doe  knights  service,  yet  if  the 
ancestor  die  before  her  age  of  fourteene,  the  gardian  shall  have 
the  land  untill  her  age  of  fourteene,  because  (as  hath  beene 
said)  that  is  the  time  appointed  by  the  common  law.  And  so  if 
the  heire  male  be  married  in  the  life  of  the  ancestor  at  his  age 
of  fourteene  yeares,  and  the  ancestor  dieth,  the  lord  shall  have 
the  land  until!  the  ward  commeth  to  the  age  of  one  and  twenty.. 

"  For  this  is  out  ofthe  case  ofthe  said  statute,  insomuch  as  the 
lord  cannot  tender  marriage  to  her  mohich  is  married," 

Natura  nonjacit  vacuum,  nee  lex  sufervacuum.  The  law  doth 
never  enforce  a  man  to  doe  a  vaine  thmg. 

And  where  the  said  statute  of  ^.  1.  giveth  unto  the  lord  the 
said  two  yeares,  thereby  b  implyed,  that  if  he  dyeth  within  the 
two  yeares,  his  executors  or  administrators  shall  have  theeame. 
For  when  the  statute  vesteth  an  interest  in  the  lord,  the  law 
giveth  the  same  to  his  executors  or  administrators.  Then  nut 
case,  that  a  lord  hath  the  wardship  of  the  bodie  and  land  of  an 
heire  female,  and  raaketh  his  executor,  and  dyeth  before  her  age 
of  fourteene  yeares,  whether  the  executor  shall  have  the  two 
Exec.  77.    4  E.  3.  56*    «8  A»s.  p.  7. 

^  The  teardt  priority  and  poftteriorify  appear  to  sign^y  that  ike  tenare  ofthe  oue  lerd  k 
of  greater  antiquity,  or  iubsisted  brfore,  the  tenure  ofthe  other  lord.    See  ante  93.  a. 

yearesy 


97  H.  8.  3. 
11  E.3» 
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yeares,  because  the  executor  is  not  lord.    But  I  take  it,  the 
executor  having  the  wardship  of  the  body  and  land,  shall  in  that 
case  have  the  two  yeares,  for  that  they  were  vested  in  the  lord  (i). 
It  is  further  provided  by  the  said  statute,  that  if  the  lord 
tender  a  convenable  marriage  to  the  heire  female  within  the  said 
two  yeares,  and  the  hdre  female  refuseth,  then  the  lord  shall  31  'Ass.  p.  a6. 
hold  the  land  untill  her  aee  of  one  and  twenty  yeares,  and  fur-  (Cro.Ja]D.  151.) 
ther  undll  he  hath  levied  the  value  of  her  marriage.    But  if 
the  lord  doth  not  tender  a  marriage  within  the  two  yeares,  he  6  Co.  71.  Ld. 
shall  lose  the  value  of  the  marriage,  and  content  himselfe  with  Darcie's  ewe. 
the  two  yeares  value. 


u 


JPor  before  the  said  statutet  Sfc.  as  appeareth  hy  the  rehearsatt 
nnd  xoords  of  the  said  statute,"    Nota^  the  rehearsall  or  preamble 
of  the  statute  is  a  good  mesne  to  find  put  the  meaning  of  the  35  H.  6, 5a. 
statute,  and  as  it  were  a  key  to  open  the  understanding  there-  Oaid.  71. 
of  (3).    The  tender  of  a  marriage  to  an  heire  female  before  the 
age  of  fourteene  is  void,  which  must  be  understood  where  the  35  H.  6. 59. 
lord  may  hold  ihe  land  for  the  said  two  yeares,  for  then  the  .Oard.  71. 
statute  appointeth  the  time  of  the  tender;  but  where  the  lord  ^<>*.7>'l<^ 
cannot  have  the  two  yeares,  he  may  tender  a  marriage  to  the  J^i^*  i6cl* 
heire  female  at  any  time  after  the  age  of  twelve  and  before  ' 

fourteene>  for  so  he  might  have  done  at  the  common  law* 


Sect.  104. 

TW'O  TE,  that  the  full  age  of  male  and  female,  joccording  to  common 
^  ^  speech^  is  said  the  age  of  21  yeares.  And  the  age  of  cUscretion  i$ 
called  the  age  of  14  yeares ;  for  at  this  age,  the  infant  which  is  married 
within  such  age  to  a  woman,  may  agree  or  disagree  to  such  marriage^ 

/^F  full  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 
of  discretion,  which  istheageof  fourteene(3),  somewhat  hath 
beene  spoken  before  (4).   But  now  to  the  point  of  agreement  or  (Ante,  78.  b.) 
disagreement  in  this  case.    ThQ  time  of  agreement,  or  disagree-  ^*^*  ^^* 
ment,  when  they  marrie  infra  annos  nub&s.  is  for  the  woman  at  r''?*    !?^« 

Prcr.  Reg.  c.  6.    Tr.  34  EIu.    Rot.  849,  in  Bank  le  Roy,  Banister's  case. 

la 

(1)  See  6  Co.  74.  a. 

(3)  Lord  Coke's  manner  of  expressing  himself  on  the  operation  of  the 
preamble  in  the  construction  of  statutes  is  very  observable.  Instead  of  sajjring 
generally y  that  the  preamble  should  control  the  enacting  clauses,  or  of  limiting 
precisely  how  far  it  shall  have  that  efiect,  which  would  have  been  attempting 
to  make  a  line  where  one  cannot  be  drawn,  he  cautiously  says,  that  it  is  a 
good  mean  to  find  out  the  intention.  The  authorities  referred  to  in  4  New 
Abr.  645,  will  serve  to  explain  by  instances,  what  sort  of  influence  the  pre- 
amble ought  to  have  in  expounding  statutes.  See  also  Hatt  on  Stat.  53.—* 
[Note  43^ 

(3)  It  seems  more  proper  to  consider  twdve  as  the  aee  of  discretion  for 
toomen ;  for  lord  Coke  himself  a  few  lines  lower  states  that  to  be  their  time 
for  agreeing  or  disagreeing  to  a  marriage.  See  die  note  as  to  the  age  at 
which  infants  may  make  a  will  of  personalty,  post.  8g.  b.— [Note  43.] 

(4)  To  lord  Coke's  account  of  the  several  ages  of  a  man  and  woman,  which 
is  given  in  fol.  78.  b.  add  i  Hal.  Hist  PI.  C.  17. 


79*a.79.b.]   Of  Knights  JService.    Ji.9.C.4.Sect.l04. 

It  orafter,  andforthemAnatfoorteeiieor  after,  nuddiereBMd 
no  new  marriage,  if  tbey  so  agree;  but  disagree  thej 
icreannot  before  the  said  ages,  and  then  tbejmay  fTQ.n 
disagree,  and  marrie  againe  to  others  without  anj  I  k  '  I 
diToroe;  andif  tbey  OQoe  after  give  consent,  they  cao 
(1B0.Abr.341.  never  disagree  after  (1).  If  a  man  of  the  age  of  fourteen  many 
0  Inst  8a)  a  wanan 

(1)  But  now  the  agreement  after  ttoeloe  orjourteen  would  not  be  binding 
OB  the  infimt,  if  the  marriage  was  without  banm,  or  by  license  and  wthemt 
consent  of  parent  or  guardian^  and  the  in&nt  was  not  a  widow  or  widower;  for 
the  26  Geo.  s.  c.  33,  makes  all  such  marriages  void.    In  reading  this  statute^ 
it  should  be  attended  to,  that  the  clause  for  annulling  the  marriages  of  infants 
without  the  consent  of  parents  or  guardians  is  restricted  to  marriages  by 
Ucense;  so  that  the  marriage  of  an  infant  without  such  consent  may  still  be 
good,  where  banns  are  regudariy  published,  unless  a  dissent  is  openly  declared 
by  the  parent  or  guardian  in  the  church  or  chapel  at  the  time  of  .publishing, 
in  wfatoi  latter  case  the  statute  makes  the  banns  void.    As  to  mamages  with- 
out either  lieenu  or  banns,  which  are  usually  termed  dandesime,  they  are  wd^ 
wrsalhf  annulled  by  the  statute.    Note  that  Scotland  is  excepted  out  of  the 
s6  Geo.  2.  Cp  33.    In  consequence  of  this,  so  much  of  the  act  as  was  caleii* 
lated  to  defeat  the  marriages  of  minors  without  the  consent  of  parents  or 
guardians,  hath  been  frequently  evaded  by  going  into  Scodand  to  be  married 
uiere,  and  returning  into  England  immediately  afterwards.    Indeed  the  vali- 
dity of  such  marriages  was  once  questioned;  and  though  in  general  marriages 
are  governed  by  the  law  of  the  country  in  which  they  are  celebrated,  yet  it 
was  doubted,  whether  the  lex  lod  ought  to  be  applied  to  a  case  acomipanied 
with  circumstances  so  strongly  marking  the  intent  to  evade  the  law  or  Ens- 
land.     See  Burr,  part  4,  vol.  3,  p.  1079.    But  this  point  seems  now  fulfy 
settled  in  &voiir  01  the  Scotch  marriages,  by  a  late  decision  of  the  court  of 
archesy  which  was  afterwards  confirmed  in  the  court  of  delegates.    However 
U  may  not  be  amiss  to  recollect,  that  there  have  been  persons  of  authori^ 
who  will  not  allow  such  cases  of  «)parent  evasion  of  the  law  of  ainr  country 
to  fall  within  the  principle  of  which  the  lex  lod  is  indulged.    There  is  a  strong 
passage  to  thi^efl^ct  in  the  works  of  a  Dutch  author,  whose  writings  on  the  ' 
civil  law  are  much  esteemed*    Igq  ita  existimOf  says  Huber,  after  putting  a 
case  in  which  the  law  of  one  Dutch  province  itfainst  the  marria^  of  minors 
without  the  consent  of  guardians  was  evaded  bjr  running  away  into  another 
province  having  a  different  law,  hanc  rem  nmntfesii  pertinere  ad  coersionem 
jttris  nostrij  ac  tdeo  non  magistratus  heic  ohiigatos  i jure  gentium  ejusmodi  nupHas . 
apioscere  et  ratas  habere.  MtJtbque  magis  statuenaum  est,  eos  contra  jus  genttum 
ficcre  videri,  qui  civibus  aUeni  tmperis  sud  facilitate^  jus  patriis  UgiSus  con- 
irarimnh  sdonies  voientes  im^ertiuntur.    See  the  digression  de  confitctu  Isgum 
diversarum  in  dvoersis  imperOs  in  Huber*  Praelect.  ^ir.  Bom.  p.  5^8.    In  this 
digrission  the  r&ider  will  find  •  very  informing  dissertation  on  the  i^r  l^ 
and  the  principles  by  which  the  application  of  it  ought  to  be  regulated* 
expressea  cleany*  and  illustrated  by  a  variety  of  cases,  more  particulariy  sucb 
as  relate  to  tc^tam^ts,  marriages,  and  contracts  in  general*    See  luso  the 
printed  Argument  i^ainst  Slavery  in  the  case  of  Sommersett  the  Negro,  which 
was  detenained  in  B,  R.  Trin.  1 1  Geo.  3.  p.  67  to  75.    It  is  there  atten^p^^ 
to  prove,  by  principles  of  reason  as  well  as  by  authorities,  that  the  lex  loci 
IS  not  ap^caole  in  the  instance  (^slavery,  and  that  though  anegro  is  brought 
fi'om  a  countrv  in  which  he  was  legally  a  slave,  yet  he  ceases  to  be^  so,  and 
l^ains  his  freedem,  to  all  intents,  the  moment  his  master  carries  him  into  one 
whore  domestic  slavery  is  not  pennitted,f»^Note  44.] 

See  fiirther  as  to  the  Z^c /oci,  Prec.  Cha.  905,  577.  iP.Wm9»43i*  Se)« 
Ca.Ch.69.  Vin.  tit,  Con^nM^  E*  88*  a  Ves.301-556.  Mor.9.  AyLFan^t 
JttT,  4:411.  FUz.  803*  4  T,  R^.  |35-  M9^m  and  MaHin,  Do«i.Pro€.  1795- 
Bruce  and  Bruce,  Ap.  1 790.    f  Vca«  75g^    Sh9d4<»  v.  Patrick,  Feb.  iSoe. 
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a  woDMn  of  the  age  often,  at  her  age  of  twehre  he  maj  aa  ^eU 
disagree  as  she  maj,  thou^  he  were  of  the  age  of  coment ;  be« 
cause  in  ocntracta  of  matrimony^  either  both  must  be  bouad,  or 
equal  election  of  disagreement  giyen  to  both ;  and  so  i  omroersOf 
if  the  woman  be  of  the  age  of  consent,  und  die  man  under  (a). 


Sect.  105. 

yi  ND  if'  the  gardian  tit  chhmlne  doth  once  marrie  the  ward  within  hi$ 
«yge  o/*  1 4  yeares  to  a  womany  and  if  afterward  at  kis  age  of  14  yeares 
he  disagree  to  the  marriage,  it  is  said  by  some,  that  the  infant  is  not  tted  by 
the  law  to  be  againe  married  by  his  gardian,  for  that  the  gardian  had  once 
the  marriage  oj  him,  and  because  he  was  once  out  of  his  ward  as  to  the  ward 
of  his  bodie*  And  when  he  had  once  the  marriage  of  him,  and  he  was  once 
out  of  his  wardship,  he  shall  no  more  have  the  marriage  of  Aim  (3), 

T  T  is  a  maxima  in  law,  Quhddaminus  nan  maritabii  tmnarem  in  13  £.  1. 

cusiodid  sud  nisi  semd.    And  another  saith,  Si  semel  legtHmi  Gud.  137.  . 
9Uf£fiier\  Sfc.  fosttnodum  non  tenebuntur  sub  cusiodid  danino^  ^f*'^\^^'^ 

rttM  esse.    Albeit  this  marriage  is  dejadop  and  not  dejure,  and  ^p  ^^[      ^' 

though  the  disagreement  dissolveth  it  ab  iniHo,  yet  the  lord  37  h.  ^rG«ni, 

ahall  never  have  the  marriage  of  him.  118. 

And 


(2)  See  ace.  Swinb.  on  Spousals,  34.  But  though  the  rule,  which,  where 
one  of  the  parties  is  under  the  age  of  discretion^  makes  the  contract  of  marrliM 
equally  voidable  by  bothy  is  admitted  with  respect  to  ac/uo/ marriages,  yet  we 
civilians  and  canonists  are  not  agreed  that  it  holds  as  to  contracts  of  marriage 
fcr  verba  deprasenti  without  solemnization.  Some  think  that  such  contracts 
nave  the  full  effect  of  a  contract  |)erver6a  depr(esenii  on  the  person  who  is  of 
the  age  of  discretion,  and  that  it  is  only  in  the  power  of  the  younger  party  to 
assent  or  dissent  on  attaining  the  a^e  cnT  discretion.  But  accordmg  to  others, 
io^A  parties  are  in  the  same  situation^  and  as  it  can  only  have  the  force  of  a 
contract  per  verba  dejfiUuro  as  to  the  younger  party  unless  h  is  ratified  at  the 
age  of  discretion,  so  m  the  mean  time  it  shall  not  mive  a  greater  efect  on  tb^ 
elder,  and  consequently  unless  the  contract  is  ratified  by  both  when  Aeyoufigef^, 
party  attains  the  age  of  diseretion,  it  will  not  avoid  the  subsequent  marriagt 
ot  either.  Swinburne  adopts  this  last  opinion.  See  Swinb.  on  rapous.  36.  But 
diis  doctrine  of  reciprocity  where  one  of  the  parties  is  an  inmnt,  or  under 
die  age  of  discretion,  however  true  it  may  be  in  its  application  to  actual 
marriages  or  to  contracts  of  marriage  per  verba  depnesenti,  must  not  be 
considered  as  extending  to  other  loontsacta  with  aa  in&nty  not  even  contracts 
of  marriage  ^»er  verba  defkkiro ;  for  in  them  Ae  person  of  full  age  mayi  it  m 
said^  be  boi»d  at  ail  events  by  our  law,  a»d  yet  as  to  the  infant  the  ooiMiot 
may  be  voidable.  Accordingly  in  tbe  ease  ef  HoU  and  Ward  the  oourt  bddt 
that  if  a  man  of  full  age  enters  inio  a  contract  of  marriage  with  a  woman  <ir 
tSper  verba  defutwro,  and  afterwards  marries  another  woman,  an  actitai  oa 
the  case  lies  against  him  for  breach  of  hb  premise.  See  a  Stra.  850  &  9371 
ft  8.  C.  in  Fitas-Gibb.  175. 275.  1  BamardL aoS.  ^47.  $33.  ^  Bamard«  la.  173, 
176.  As  to  the  efeot  of  tibe  s6  of  O.  a.  c.  33i  on  preconiraets  of  vwrmg9$ 
see  note  4.^^[Note  45.] 

(3)  In  L.  and  M.  the  words  qtuere  de  hoc  ate  added. 
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W8« 
Oiird. 


97H.0LGafd.  And  io  if  the  gaidian  marrieth  hb  ward  to  8  wonan,  and  after 
118.  tbe  marriage  is  dissolved  by  leaskm  of  a  precootnct  (4),  jet  the 

gardian  sl^  never  have  th«  marriage  of  the  ward  againe. 
«7lL6.GanL        But  if  oneravisheth  award  from  the  lord  andmarrieth  him 
118.  within  the  age  of  consent ;  in  that  case,  if  the  lord  taketh  again 

his  ward,  and  he  at  the  age  of  consent  disagreeth  to  the  mar- 
riage, the  lord  shall  have  the  marriage  of  him,  for  he  never  had 
it  before. 
F.N.B.  043.  So  likewise,  if  the  ancestor  marrieth  his  heir  apparent,  infra 

annos  nubiles^  and  dieth,  his  heire  within  ace,  tne  ward  dis- 
7H.6. 11.         agreeth,  the  ffardianshaUlmve  the  wardship  of  him«    The  same 

law  it  is  in  the  same  case,  if  the  wife  dyeth  before  the  ag!&  <^ 
consent,  the  lord  shall  have  the  marriage  of  the  heire. 
so  E.  1.  And  so  note  a  diversity  when  the  ward  is  married  by  the  ances- 

d.  156.  lof  Qf  5y  1^  rarisher,  and  when  by  the  gardian  himselre.  [a]  For 
Q^  i'a8.  ^  ^^  ancestor  marrie  his  heire  q)parent  infra  annos  nubtUs  and 
SI  £.  3. 19!.  dyedi,  in  this  case,  if  the  marriage  be  dissolved  bv  disagreement 
90  £.3.  either  of  the  ward  or  of  his  wife,  the  gardian  shall  have  the  mar- 

0«'^4''  riage  of  hinu    [hi  And  so  it  is  if  a  ravisher  many  a  ward  ifffrf^ 

^SSItJ^'  ^J^f^os  nubiUtf  and  the  marriage  is  dissolved,  ut  supra,  the  gardein 
36  H.  0. 45.'  '^'^  loLfe  the  marriage.  If  the  heire  male  in  ward  of  the  age 
7  H.  6.  II.  of  tenne  jearcB  be  married  without  the  consent  of  the  lord,  he 
Vide  Pner.  mav  tender  unto  the  heire  infra  annos  nvbSes  a  marriage,  attseift 
Bat  cap.  6.  he  be  SO  married ;  and  if  he  refuse,  and  agree  to  the  former  mar- 
GLrd.%7.  '^'S^  ^^  ^^^  '^^  ^^^^  ^  forfeiture  of  his  marriage,  as  it 
StaontPwr.  haUi  beene  holden.  But  otherwise  it  is  [c](saithXrtttfeioA>  where 
96,  ay.  the  gardian  himselfe  marrieth  the  ward,  ttt  simra.    And  Uie  rea- 

m  s7  H.  6.  son  o^  ^6  diversitie  is,  because  in  this  case  the  gardian  had  once 
Gard.  118.  the  marriage  of  him,  but  so  had  not  he  in  eitoer  of  the  odier 
F.N.B.143'^  cases ;  and  it  is  a  maxim  in  law  qubd  dondnus  nan  numtabU 
igE.j.judge-  pftpiOumnisisemeL 

sa^^BBP^B   a  ^s^%# 

45  £.  3.  t6.        [c]  47  £.  3.  tit.  Actkmsnrle  statute,  3B.  and  the  bookas  aboresaid. 

t^  It  appeareth  upon  consideration  of  all  the  bookes  T  gO.T 

aforesaid^tnatwheretheancestormarriethhisheireap-  I     »  *  t 

parent  within  the  age  of  consent,  and  dyeth,  the  infimt 

still  being  within  the  age  of  consent,  the  lord  may  take  the  infant 

{i£  he  win)  into  his  possession,  in  respect  the  infant  may  disagree 

to  the  marriage;  and  if  the  in&nt  be  deteyned  from  him,  he  shall 

.  recover  him  in  a  writ  of  ravishment  of  ward,  and  thereupon  have 

[4]  7  H.  0. 1 1 .     the  infant  delivered  to  him.   [d]  But  if  the  ancestor  marrieth  his 

adjudged  in  the   heire  apparant,  infra  annos  nMles^  and  dieth,  his  heire  being 

booke  at  large.    ^^^^^  annos  nubiUs,  and  after  age  of  consent  the  heire  agreeth  to 

the 


(4)  It  seems  that  precontract  is  now  no  longer,  a  cause  for  dissolving  a 
mamage  in  England ;  for  it  iqppears  impUedlv  taken  away  by  26  G.  2.  c  33, 
which  enacts,  that  there  shall  be  no  suit  in  the  ecclesiastical  court  for  com- 
pelling the  celel^ration  of  marriage  by  reason  of  any  contract,  whether  jtier 
verba  deprasenti^  orver  verba  dejvturo^  entered  into  after  the  25th  of  March 
1754.  It  is  observaole,  that  the  statute  mentions  contracts  of  marria^  by 
jiAure  as  well  as  those  by  present  words ;  but  notwithstanding  this,  it  is  fiur 
from  being  olear,  that  matnmony  could  ever  be  compelled  in  the  ecclesiastical 
court  on  a  contract  of  the  former  kind  otherwise  than  by  oc&aomf ton,. and 
probably  it  was  included  in  the  statute  merely  from  caution.  See  2  Stra.  9381. 
—[Note  46O 
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the  marriage,  .neither  the  king  nor  the  lord  shall  have  the  mar- 
riage, for  now  it  is  a  marriage  ab  initio^  and  there  neede  no  other 
marriage. 


SecU  106. 

T  N  the  same  manner  it  is^  if  the  gardian  marry  him,  and  the  wife  Xe^ 
the  infant  being  within  the  age  of  14  yeares  or  21. 

'T^HIS  Littleton  addeth,  because  he  spake  in  the  case  next 
^   before  of  k  disagreement  by  the  infant.    Here  he  saith,  that 
if  the  wife  dye,  the  infant  being  within  the  age  of  consent. 
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^  ND  that  such  an  irfant  may  disagreee  to  such  marriag^^  when  he 
comes  to  the  age  of  14  yeares^  it  "  -— "^  *•"  **-  -..-^-  ^'#1.^  .*^^.^.. 

of  Merlon^  cop.  6.  wnick  saith  thus : 


De  doHiiiiis  qui  maritaverint  illos  quoa  habent  in  custodi&sua,  Yillaai&, 
vel  aliisy  sicut  burgensibus,  ubi  disparagentar,  si  talis  lueres  fderit  infra 
14  annos,  et  talis  setatis  qu6d  matmnonio  consentire  non  possit,  tunc  si 
pa^entes  illi  conquerantury  dominus  amittat  castodiamiUain  usque  ad 
eetatem  hfiBredis,  et  omne  commodum  quod  inde  receptum  fuerit,  con- 
vertatur  ad  commodum  haeredis  infra  setatem  existentis*  secundum  dis- 
positionem  parentum,  propter  dedecus  et  impositum.  Si  autem  fuerit 
14  ans  et  ultra,  qabd  consentire  possit  et  tali  matrimonio  consensertt^ 
nulla  sequatur  poena. 

And  so  it  is  proved  by  the  same  statute,  that  there  is  no  disparagement^ 
but  where  he  which  is  in  ward  is  married  within  the  age  of\^  yeares. 

*'  T^jBT  E  statute  ofMertonP  So  oalled  because  the  parliament 
was  holden  at  Merton. 

'  **  And  that  such  infant  may  disagree^S^c,  it  isproved^S^*'  Vote, 
the  time  of  disagreement  is  set  downe  by  act  of  parliament,  and  so  Merton,  c«.  6. 
observed  by  Littleton,  who  seekes  no  other  proofe  therein  than  by 
the  law  of  England. 

**  Ubi  disparagenturr  Disparagement,  disparagatio,  commeth 
of  the  verbe  disparago,  and  that  of  dispar  and  ago* 

Now  it  is  necessarie  to  be  understood,  what  disparagements 
there  be  for  the  which  the  heire  may  refiise. 

And  of  such  disparagements  there  be  foure  kindes. 

The  first,  propter  vitium  animi ;  as  an  ideot,  non  compos  mentis, 
a  lunatique,  &c.  (1). 

The 


(1)  The  15.G.  2.  0.30,  annuls  the  marriages  of  all  persons,  who,  after  being 
found  lupatips  on  inquisition  by  commission  under  the  great  s^i  or  after 

beinjg 
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M.L.  fc.  169.  "rj^'^f ^1'  **?»*  pardoned  Jor  the  blood  is  corrupted :  ^ihZ 
Ileti,Ub.  u         **™  •  5-  an  alien  or  the  thUde  of  an  alien.  Burgensis  is 
SP-  '••  f  J"^   J  ^'^'^*'  "  •"  haberdasher,  a  w  draper,  or  the  f  ftnl 

ltaor,ca.  ^  hie  (lUKi.  this  agreeth  with  the  civiU  law,  PatricU  cumlul 
Sa  Sri  P«*?«  matrtmonia  ne  eoTarahantJ  whereof  GfanwC  '-''•-' 

18  JE. ..  fo.  9.  JPfr.®*  ^"^  '■  ^i  ^fi^J!^  burgensis,  atatem  haberetunc 
The  dmshter  of  ««««'««»•,  quatuU>  dtscnti  td/oerit  denarios  mmerare,  el  pmnos 
NcTil  Bgairied     tunrere,  et  aUapatama  n^otia  simUUer  exercen.  ' 

TwTe'/   K  'f'*«*\^'r'^**'«««»l»~;  as,  first,  AwmAm,  having 

'i(o  looke  asquint^ «  creotlc^  halt,  lame,  decrepit. 


•ttawdor.  !?r^^  a»quul^  «  creo^  Halt,  lame,  decrepit,  crooked,  &cw : 

tiiiriflF,  pnvatioii,  ag  bhnd,  deafe,  dumbe,  Ac ;  fourthly,  diseaae 
horrible,  as  leprosie,  palsie,  dropsie,  or  such  like  diseases ;  fifthly 
gjreat  and  cootinuall  infirmitie,  as  a consuipption,  and  such  like- 
sixthly,  impotency  to  have  children  in  respect  either  of  ace  past 
.  n  ^^?''  f>.,^?<^reares  as  there  is  too  great  dispariti?  orfor 
naturall  disabditie  at  impediment,  or  such  like:  seventhly,  de- 
floured  of  her  viiginity.  ^ 

xv^r^^..    7  ??*f*^"^^ ^"^^ of dimaragemeBt waapr<mterjadunMnrivi^ 
I  E.  ^  «l>. !«.    ligu,  4.C.  as  to  marry  the  beire  to  a  widow,  whereby  he  shoiSdJbr 

reason  ofthebigamiehave  lost  the  benefit  of  his  cleargie,  Vher^ 
id]  Vide  Sect,  ^y  ^^.  ^^S^^  "^^^  his  life ;  but  now  the  exception  of  biflamiein  that 
»«J  ^*«*«<wwt^dbyJthcstatute(i),    Asxd  IdUlcton8&b^id]tbait 
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therq 


being  commrtted  to  the  x»re  of  trustees  by  act  t>r  parimmem,  shaH  matrr 
wfthbut  the  chanceHor's  Aedanng  lefaera  i»f  flaae  mind.  Before  this  act  dura 
could  be  m  doubt  M«x»<die^nlM%4>f«h»  mmfe«a  of  ionatics,  wteu  it 

should  Ihnk,  dMit  there  coiiki  be  as  little  n>om  t«  doubt  their  m«iwici|;yof 
contracting  marriage  whilst  in  an  actual  state  of  insanity,  if  our  books  vere 
not  remi  rkablj  silent  on  the  subject,  and  it  was  not  also  said,  that  by  our  law 
«it  idiot  4  nahvitale,  in  i^am  die  general  iMmadt^  of  Baking  contacto  ap- 
pears to  finmasstrengandljjeetioiiAMtunaiitbeciMe  ofa  aMulman  ma¥ 
consent  to  marriage.  Thia  doctrine,  as  to  idiots,  however  strange  it'  may 
appear,  is  mentioiuwi  as  a  jMtnt  adjudged  in  oae  case,  and  feems  coi&i^ed  hi 
aUowmg  dower  to  Uie  wife  of  an  idiot,  and  by  questioning  the  right  of  an 
icliots  husband  to  courtesy  merely,  where  on  account  of  an  oflBce  findincF  the 
vrde  s  idiotcy  aqd  tfi6  descant  of  land  io  her  after  the  maixiage,  it  is  sppre- 
headed  that  therf  Js  awoccFarae  of  titles  b^weon  the  kimg  mi  thehuAini 
►See  1  Ro.  Abr^  J57,  aad  ante,  fiaL  m  *u  and  wte  2,  there.  By  the  Roman 
law,  persons  continually  mad,  lunatics,  except  during  the  interns  of  sanU^ 
itod  idiots,  were  all  equally  incapable  of  marriage.  See  Brouwer.  de  Jur  Con' 
nubior.  lib.  a.  dip.  4,^Mate  47J 

(1)  Tlie  word  bigamy  is  fiRequenUy  used  io  deicribe  the  crime  of  marrriag 
a  second  wife  dittMiglbe  lift  of  die  fii-st;  but  the  proper  »ame  for  Uife  ofiSice 
an  our  law  la  polygamy,  and  with  us  a  bigamist  js  a  mm  who  eiUi^  marries 
a  Widow,  or  after  the  detutb  of  bis  fiiat  w3fe  warrifes  a  second  tkne,  in  conse^ 
quence  of  whiqh  be  fonaarly  ^could  not  claim  die  benefit  of  clergy.  This  de- 
nial of  the  benefit  of  clergy  to  bigamisU  was  in  consequence  otsome  mcient 
aial  constitudons  and  canons  of  councils  against  admitting  bigamists  into  * 
J  orders;  a  prohibidon,  which,  however  speciously  defended  by  texts  of 
9cnpturey  wholly  originated  from  the  injurious  policy  of  the  church  of  Rome 
in  djsqoufaging  the  marriages  of  the  dergj,  ftnd  led  die  wi^  to  ^e  com|4ete 
establishnlent  of  cefibacy  amongrt  them.    See  Levit.  c..3i.  v.  1^,  14,    2  Tim; 

c.  3. 
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there  be  many  other  disparagements  which  are  not  specified  in 
the  said  statute,  for  those  two  mentioned  are  put  but  for 
examples.  In  a  word^  it  must  be  compeiens  tnaritagium  ahsque 
disparagatione, 

**  Si  taiii  hares  JuerU  infra  14  annoi^  et  iaUs  tetatis  quod  ma^ 
trimanio  consentire  non  possit^  S^cJ*  Note,  albeit  the  ward,  where 
he  is  disparaged,  may  disagree  at  his  age  of  fourteene  yeares, 
yet  the  law  doth  so  abhorre  the  odious  dealine  of  the  |;araian,  to 
whom  the  custody  of  the  heire  is  committed,  and  his  horrible 
profanation  of  honourable  marriage,  the  only  ligament  of  men's 
inberitances,  as  it  inflicteth  a  sreat  punishment  upon  the  lord 
ia  this  oase,  albeit  the  marriage  be  not  perfect,  but  avoydableby 
disagreement 

**  Tunc  n  pareniet  ilU  conquerantur^**  Littleton  in  the  next 
Section  expoundeth  these  words  in  this  manner,  viz.  Si  parentes 
canqueruniurj  i.  e.  ti  parentes  inter  eoi  lamententuTy  whtch  is  as 
muck  as  to  say^  as  if  the  cousins  of  mch  infant  have  cause  to  wtake 
lamentation  or  complaint  for  the  shame  done  to  their  cousin  so 
disparaged^  ^Mch  tn  manner  is  a  shame  to  them*  Parens  est 
nomen  gensrah  ad  onme  genus  cognatioms.  See  more  of  this  in 
the  next  Section* 

**  Dondnus  amittat  custodiam  illam  usque  ad  atatem  haredis^  et 
omne  commodum  quod  inde  receptum  fuerit  convertaJtur  ad  com- 
modum  hieredisy  o^r    Here  followeUi  the  penaltie. 

First,  amittat  custodiam^  that  is,  the  v^ole  benefit  of  the  ward- 
ship. But  in  this  case  if  the  gardian  hath  granted  the  wardship 
of  me  land  to  another  bonajidef  and  after,  the  heire  is  disparaged, 
the  grantee  i^all  notforfeit  his  interest ;  for  the  statute  is,  donnnus 
amittat  custodiam. 

Secondly,  et  omne  commodum  quodinde  receptum  fuerit  conver- 
tsiw  ad  commodum  haredis  secundum  disposUionem  parentum. 

These 


0.3.  T.is.  Summa  Concil.  per  Mirand.  fbl.  4.  a.  119.  a.  i68.  b.  230.  h*, 
Bingh.  Antio.  Christ.  Ch  b.4..c.  5.  Tayl.  Elem.  Civ.L.  395,  and  the  word 
Bigamus  in  tne  index  to  the  Corp.  Jur.  Canon,  ed.  Pithsor.  However,  Uie 
exclusion  of  bigamists  from  the  benefit  of  clergy  was  not  entirely  accomplished 
till  the  council  of  Lyons  ended  the  doubts  whidi  befi>re  prevailed,  by  positively 
declaring  bigamists  omni  privilegio  clericaU  nudatos.  It  appears,  that  this  con- 
stitution was  immediately  received  in  England ;  for  the  statute  of  4  £.  1.  de 
bigamistakeB  notice  of  it,  and  explains  how  it  should  be  construed,  by  directing 
that  It  riiould  be  understood  to  comprehend  bigamists  before^  as  well  as  those 
who  became  so  after.  See  4  E.  i.  c.  5. .  a  Inst.  273.  3  Hal.  Hist  PI.  C.  372. 
3  Hawk.  PI.  C.  b.  2.  c,  33.  s.  5.  and  Barrinet.  on  Ant.  Stat  2d  ed.  73.  When 
the  benefit  of  clergy,  by  being  allowed  to  aU  who  could  read,  was  extended  to 
lajrmen  as  well  as  persons  in  orders,  ,the  reason  fior  ousting^  bigamists  of  clergy 
in  great  measure  ceiued ;  but  notwithstanding  this,  the  exception  of  bigamy 
continued  till  it  was  taken  away  by  the  statute  of  Edvf.  6.— The  pointing  out 
exactly  the  appropriated  sense  of  the  word  bigamy  in  our  law  was  the  more 
neeossary,  because  very  sensible  writers  have  heen  inattentive  to  it  We  find 
a  remarkable  instance  of  this  in  the  quarto  edition  of  the  Statutes,  the  editor  df 
which,  in  a  note  on  the  4  E.  1.  c.5,  refers  to  the  1  Jam.  1.  c  11,  ai  making 
bigamy  a  felony. — [Note  48.] 
See  further,  1  Wooddes.  Lee.  425,  and  1  East,  P.  C.454. 
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These  words  lure  expounded  by  LMetan,  whidi  needetfa  no  fur- 
ther explanation.  Now  where  readers  upon  this  statute  have  put 
a  case,  that  if  the  tenant  hath  issue  a  dauriiter,  his  wife  ensehi 
with  a  soiuie  and  dieth,  the  lord  doth  disparage  the  daughter 
before  the  age  of  twelve  yeares,  the  sonne  is  borne,  the  diuigh- 
ter  disagrees,  the  sonne  dieth,  the  daughter  within  the  age  of 
Vide  the  Second  fourteene,  she  shall  be  in  ward  againe:  This  case  is  not  war- 
Part  of  tiie  lo-   ranted  by  this  statute,  for  this  statute  extends  not  to  the  heircs 

mS^  c.     6.  female. 

35  H.  6*.  5^  If  the  tenant  make  a  lease  to  A.  for  life,  the  remainder  to  B,  in 

(9  Co.  lay.)       fee,  the  tenant  for  life  surrenders  upon  condition,  B.  dieth,  his 

heire  within  age,  the  lord  disparages  the  heire,  tenant  for  life 
entreth  for  the  condition  broken  and  dieth,  the  heire  shall  be 
out  of  ward,  for  that  he  daimeth  as  heire  to  one  man.  But  if  after 
the  disparagement  lands  descend  from  another  ancestor  to  the 
ward  so  disparaged,  he  shall  be  in  ward  for  those  laiids. 

If  two  joyntenants  be  of  a  ward,  and  the  one  dispaiageCfa 
the  heire,  both  shall  lose  the  wardship,  for  the  words  be  fi  amne 
eornmodufih  4^« 

Britton,  fol.  169.       «  Si  atUemJuerit  1 4  annorum  et  uUrOf  Sfc.  nulla  sequaiurpcena/* 

By  which  it  appeareth  (as  Littleton  observeth),  that  there  is  no 
disparagement  but  where  the  ward  is  married  within  the  age  oT 
fourteene. 
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1^0  TE,  it  hath  beene  a  question,  how  these  words  shall  be  understood 
(Si  parentes  conquerantur).  And  it  seemeth  to  some,  who  consider^ 
ing  the  statute  of  Magna  Charta,  which  wiUeth,  qa6d  haaredes  mariten- 
tur  absque  disparaeationei  &c.  upon  which  this  statute  of  Mevton  upon 
this  j^oint  is  founded,  (1)  that  no  action  can  be  brought  upon  this  statute, 
(2)  insomuch  as  it  was  never  scene  or  heard,  that  any  action  urns  brought 
upon  the  statute  of  Merion for  this  disparagement  asairnt  the  gardianfor 
the  matter  aforesaid  (3),  ^c.  and  if  any  action  misnt  have  beene  brought 
for  this^matter,  it  shall  be  intended  tfiat  at  some  time  it  would  have  beene 
put  in  ure  (il  serra  entendue  ascun  foits  (4)  estre  mise  en  ure).  And  note (5), 
that  these  words  shall  be  understood  thus,  Si  parentes  (Et  nota,  que  ceux 
paroix  serront  entendes  (6),  Si  parentes)  conquerantur,  id  est,  si  pa- 
rentes inter  eos  lamententur,  which  is  as  much  as  to  say  (lamententur,  que 
(7)  est  taunt  a  dire),  as  if  the  cousins  of  such  infant  have  cause  to  make 
lamentation  or  cotnplaint  amongst  themselves,  for  the  shame  done  to  their 

cousin 

*  AU  the  notes  below  are  tn  81 .  a.  tfthe  1 2ltk  and  lith  editiant. 


(1)  *  tliat  no  action  can  he  brought  upon  this  statute j  not  in  L.  and  M. 

(2)  *  asit.  seems,  Sfc.  in  L.  and  M. 

(3)  *Jbr  the  matter  aforesaid,  not  in  L.  and  M. 

(4)  ♦  per  comen  presumption  devaunt  peux  heurez  instead  qfenteoduascon 
foits,  tn-X.  and  M. 

(5)  •  And  note  not  in  L.and  M. 

(6)  *  en  tiel  maner,  in  L.  and  M. 

(7)  *  ou  instead  6f  que  in  L.  and  M/ 
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cotism  $0  disparaged^  which  in  manner  is  a  shame  to  them,  then  may  the 
next  cousinf  to  whom  the  inheritance  cannot  descend,  enter  and  oust e  the 
gardein  in  chivalrie.  And  if  he  will  not,  another  cousin  of  the  infant 
may  doe  this,  and  take  the  issues  and  profits  to  the  use  of  fhe  infant,  and 
of  this  to  render  an  account  to  the  infant  when  he  comes  to  hssfuU  age. 
Or  otherwise  the  infant  within  age  may  enter  himself,  and  ousie  the 
gardein,  Sfc.    Sed  qusere  de  hoc. ... 

"  HTHE  statute  qf  Magna  Charta."  '  9  H.  3. 

CBl.H  Though  it  be  in  fonne  of  a  t^  charter,  yet  (•!«•*•  »•) 

J  being  granted  by  assent  and  authoritie  of  parliament  Vide  8  Co.  the 
I.cf^£^on  here  saith  it  is  a  sutute.  Prince's  case. 

This  parliamentarie  charter  hath  divers  appellations  in  law. 
Here  it  is  called  Mcma  Charta,  not  for  the  length  orlargenesse 
of  it,  (for  it  is  but  snort  in  respect  of  the  charters  granted  of 
private  things  to  private  persons  now  a  dayes  being  (elephan- 
tine charta,)  but  it  is  called  the  great  charter  in  respect  of  the 
great  weiehtinesse  imd  weightie  greatnesse  of  the  matter  con- 
tained in  It  in  few  words,  ^ing  tiie  fountaine  of  all  the  funda- 
mentall  lawes  of  the  realme ;  and  therefore  it  may  truly  be  said 
of  it,  that  it  is  magnwn  inparvo.  It  is  in  our  bookes  called  Charta 
Libertatuniy  et  Communis  Libertas  Anglice,  or  Lihertates  Angliie,  Bnctoo,  414. 
Charta  de  Libertatibus^  Mama  Charta,  S^c.     And  well  ma^the  m*l^^u 
lawes  o£  England  be  call^  Liberiates,  quia  Liberos  fadunt.  cap.  48.  i  Hb.  3. 
Magna  fuit  quondam  Magna  re%>erentia  Charta.  cap.  3. 

Mirror,  cap.  3.  sect.  18.    firit  foL  177.  b. 

This  statute  of  Magna  Charta  is  but  a  confirmation  or  resti- 
tution of  the  common  law,  as  in  the  statute  called  Com/irmatio 
Chartarum  anno  25  E.  1,  it  appeareth  by  the  opinion  of  all  the  95  E.  1. 
justices;  and  in  5  H.  3.  tit.  Mord.  53,  Magna  Charta  is  there  6H.3.Moni.63. 
vouched;  for  there  it  appeareth  that  king  John  had  granted  the  ^y^vl^L 
like  charter  of  renovation  of  the  ancient  lawes.  ^  '   '^'  ^^' 

This  statute  of  Magna  Charta  hath  beene  confirmed  above 
thirty  times  and  commanded  to  be  put  in  execution.    By  the 
'statute  of  25  £.  1 .  cap.  2,  judgements  given  against  any  pomts  of  «6  £•  i*  c^  *• 
the  charters  oiMc^na  Charta^  or  Charta  de  Forestd,  are  adjudged 
void.    And  by  the  statute  of  4a  E.  3.  c.  1,  if  any  statute  be  4^  S*  3*  ca.  t. 
made  against  either  of  these  charters  it  shall  be  void. 

**  Upon  the  statute  of  Magna  Charta  the  statute  of 

Cg]^  n  Merton  is  founded  upon  t^  this  point,  viz,  Qubd  hart' 
t^  *  J  des  maritentur  absque  disparagatiane  (I).*' 

*^  Founded!^  So  as  Maffus  Charta  is  the  foundation  of  other 
acts  of  parliament.  This  act  extended  as  well  to  females  as  to 
males. 

^  Noacticncanbebroii^up(mMMitatide,nuamudiasitwu 
neoer  seene  or  heardf  Sfc.    And  if  any  acti&n  might  have  beene 
•  brought  for  this  matter,  it  shall  be  intended  that  at  some  time  it 
MoMhoKoeieeneput  inureC* 

Hereby 


Vol.  I. 


(1)  See  9  Hen«  3.  c.  6; 
Y 
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TUe  F^tkioaet  Hereby  it  flppeareth  how  oife  k  k  to  be  guided  bj  judicial 

oonm  dotaion  presldfiutSf  the  rule  being  good,  Periadosum  existima^  quad 

rege  m  paHU-  bonorum  rirorum  non  comprobatur  exemplo.     And  as  us^e  is 

iM^,  toi.  z-  3  good  interpreter  of  lawes,  so  non  u^ige  where  there  is  no 

30  H.  6^  39.  example  is  a  great  intendment  that  the  law  will  not  beare  it ; 

per  Ashtoiu  for,  saith  Lttuetott^  if  any  action  mi^t  have  beene  grounded 

6&u.DitT,9^g,  upon  such  matter,  it  shall  be  intended^  that  sometime  it  should 

^^vr  '^iv '  mye  been  put  in  wre  (2).    Not  Aat  an  act  of  paiibuanent  by 

liMlom  brevc'^'  ^^^  ^^^^^  ^^^^  ^  antiquated  or  lose  his  force,  but  that  it  may 

de  crrore  de  ju-  be  expounded  or  dedaied  how  the  act  is  to  be  understood. 

dicioSn5.port. 

quia  DuUam  breve  repetitiir.  3  E>  3-  50.  1 1  H.  4.  7.  and  38.  Vide  le  statute  de 
Maiiebridge,  cap.  ay.  In  costodia  parentnm.  [«  Cro.  Jae.  478.  Str.  isi.  Post. 
113.8.    4  fust  75.] 

^  Si  parente»  canqutrantwr.**  Of  this  sdEdent  hath  bseae 
said  before. 

<^  If  the  cousins.^  Here  LiUklon  exponndeth  parents  to  be 
his  cousins,  under  which  name  of  cousins  Littleton  indudeth 
uncles  and  other  cousins,  who  when  the  fitther  is  dead  are 
in  loco  parentum. 

^*  Have  cause  to  make  lamentation,  SfcJ*  Note,  if  they  have 
cause  to  make  lamentation,  it  sufficeth,  though  they  nerfer 
complaine. 

<<  For  the  shame  done  to  their  cousin,^*  For  when  their  cousin 
is  disparaged  in  his  marriage,  it  is  not  only  a  shame  and  infamie 
to  the  helre,  but  in  him,  to  all  his  bloud  and  kindred. 

**  Then  fAay  the  next  cousin^  to  lohom  the  inheritance  cannot 
descend,  enter  and  omte  the  gardein  in  chivalrie,^ 

This  is  worthy  the  observation,  for  the  wordis  of  the  statute 
Are  genendl,  secundum  dispositionem  parentum,  and  the  con- 
struction thereof  shall  be  according  to  the  reason  of  the  com- 
mon law;  for  the  next  cousin,  to  whom  the  inheritance  cannot 
descend^  shall  enter  and  oUste  the  gardian,  and  shall  be  in 
place  of  a  gardi&n,  as  it  id  in  case  dr  a  gardian  in  socage. 

"*  ^d 

.  .  •* 

t 

(3)  In  the  famous  case  of  Ashby  and  White,  in  which  the  question  was*, 
whedier  an  action  on  the  case  would  He  against  a  returning  officer  for  refusing 
a  vote  at  tlie  election  of  a  member  of  parliament,  one  objection  made  to  the 
action  was,  that  it  was  of  the  first  impression :  and  the  words  of  Littleton^  in 
explaining  why  any  action  could  not  be  maintained  on  the  statute  bf^  Merton 
against  a  guardian  for  disparagement,  were  much  relied  upon  by  judge  Powys 
as  an  authority  directly  m  point.  But  lord  chief  justice  Holt  answered  this 
objection  by  citing  many  infttances  of  allowing  ntfw  actions ;  and  diereford^  in 
this  particular  judge  Powell  concurred  with  Holt,  though  they  differed  on  the 
prindpal  question.  See  2  L.  Raym.  944.  946.  and  957.  It  might  also  have 
Deen  observed,  that  Litdeton  is  only  stalui^  the  opinion  of  othe^,  and  that 
he  concludes  With  a  qv€gr^ ;  and  further^  iliat  in.  the  case  put  by  him  the  quevtfton 
was  merely,  Whedier  the  proper  ren»dyirai  by  actum  or  by  en^.  Hoir- 
ever,  it  must  be  confessed,  that  the  novelty  of  an  aetidn  may  frequently  be 
fairly  urged  dB  a  Aioug  presumptive  argument  agiunst  its  lying;  more  parti- 
cularlv,  where  the  ri^ht,  which  is  the  foundation  of  the  action,  is  admitted, 
and  tne  mode  of  relief  is  the  only  thing  -controverted,  as  was  the  case  in 
Ashby  anid  White.*— [Note  49.] 
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f*  And  if  he  mil  notf  another  cousin  of  fAe  infiint  may  doe  this." 
Still  pursuing  the  reason  of  the  common  law  in  case  of  gardion 
inMcage. 

^  And  take  the  issues  and  profits  to  the  use  of  the  infant^  SfC** 
This  is  so  evident  as  it  needeth  no  explication. 

^*  Or  otherwise  ike  infant  toithin  age  may  enter  himself,  and 
inute  the  gardeinJ*  If  none  of  the  consins  aforesaid  will  enter, 
then  the  heire  himself  may  enter ;  in  all  which  the  reason  of  the 
common  law  is  pursued.  But  what  if  the  heire  be  disparaged, 
and  the  next  otkin  doth  enter^  and  when  the  heire  commem  to 
14  he  agreeUi  to  the  marriage ;  yet  shall  not  this  give  any  advan- 
tage to  the  lord,  for  that  he  had  lost  the  wardship  before. 


c 


82.1  t^  Sect.  109. 

a.  J 


ALSO,  there  be  many  and  divers  other  disparagements  .j^^^^ g^  . 
'^  ^hich  are  not  specified  in  the  same  statute.  As  if  the 
heire  which  is  in  ward  be  married  to  one  which  hath  but  one  foot,  or  but 
one  hand,  or  which  is  deformed,  decrepit,  or  having  some  horrible  diseojse, 
or  great  and  continuall  tnfirmitie ;  and  (if  he  be  an  heire  male)  if  he  be 
married  to  a  woman  past  the  a^e  of  chitae-iearing.  And  tliere  be  other 
causes  of  disparagement ;  but  inquire  of  them,  for  it  is  a  good  matter  to 
understand. 

Of  this  sufficient  hath  been  said  before. 


Sect.  110. 

AND  of  heires  males  itohich  be  within  the  a^e  of  21  yeares  after  the. 
'^^  decease  of  their  ancestor  and  not  married,  m  this  case  the  lord  shall 
have  the  marriage  of  such  heire,  and  he  shall  have  time  and  ^pace  to  tender 
to  him  covenabk  marriage  without  disparagement  within  the  said  time  of 
21  yeares.  And  it  is  to  be  underst(k}d,  that  the  heire  in  this  case  may 
chuse  whether  he  will  be  married  or  no ;  but  if  the  lord,  which  is  called 
guardian  in  chivalry,  tenders  to  such  heire  covenabk  marriage  within  the 
age  of  21  yeares  vnthout  dumara^ement.  and  the  heire  refuseth  this^  and 
mth  not  marrie  himself e  within  the  said  age,  then  the  gardein  shall  have 
the  value  of  the  marriage  of  such  heire  male.  But  if  such  heire  marrieth 
himself  within  the  age  of  21  yeares  against  the  will  of  the  gardein  in 
chivauie,  then  the  gardetn  shau  have  the  double  value  of  the  marriage  by 
force  of  the  statute  of  Merton  aforesaid,  as  in  the  same  statute  is  more 
fully  at  large  comprised. 

**  T^  i^der  to  him  covenable  marriage^  Sfc"    But  it' is  in  the  6  Co.  70.  Lo. 
*  election  of  tfie  lord,  whether  for  the  single  value  the  lord  ^!^i*.*^*^' 

fol.  169.    (5  Co.  1 37.) 
Y2  will 
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win  tender  a  marriage  or  no,  for  he  shall  have  the  single  value 

,  without  any  tender  (i). 
Stat,  de  And  of  UiiB  there  needeth  no  other  explication.   The  value  of 

MertoD,  cap.  6.   tlie  marriase  of  such  an  heire  is  according  to  the  valuation  by 
18  E.  3. 18.        lawfull  triuly  or  as  much  as  another  had  brfore  offered  to  grve 

for  the  same  without  fraud  and  covyn. 

'^  The  heire  in  this  case  may  chuse  tohdher  he  toiU  be  married  or 
no^S^c."  And  so  on  the  other  side,  though  there  be  a  tender  made 
of  a  covenable  marriage  without  dispuagement,  yet 
the  heire  may  refuse,  for  in  everie  marriage  t^  Uiere  rs^.l 
must  be  a  free  consent.  L  b    J 

^*  JKsuch  heire"  That  is,  if  such  an  heijre  to  whom  a  tender 
hath  been  made  by  the  lord,  and  by  whom  a  refusall  hath  beene 
made ;  if  such  an  heire  afterwards  marrieth  another  within  aee, 
he  shall  forfeit  double  the  value ;  but  if  he  before  any  tender 
marrieth  himselfe  within  age,  he  shall  pay  but  the  single  value 
of  the  marriage. 

Neither  the  single  value  nor  the  double  value  shall  be  reco* 

vered  against  the  heire  but  after  his  full  age ;  but  for  both  these 

the  lord  hath  a  double  remedie,  viz.  an  action,  as  is  aforesaid ; 

or  the  lord  may  retaine  the  land  after  full  age  for  his  satis&ction 

of  both,  with  this  difierence,  that  in  the  case  of  the  sinele  value 

Sut.de  Merton,  the  taking  of  the  profits  shall  not  be  accounted  parceU  of  the 

cap.  6.  2  K.  2.   value,  but  as  a  gage  or  pledge  till  the  heire  do  satisfy  him  of 

'^  'o^E^a*^     ^®  single  value ;  but  in  case  of  the  double  value,  the  perception 

^id.  37.  o^  the  profits  shall  be  taken  in  satisfaction  of  the  double  value ; 

16  E.  3.  for  the  statute  of  Mertoriy  which  giveth  the  forfeiture,  saith, 

ibid.  1 4.  Dominus  teneat  terram ,  8fc,  per  tantum  iempus  quod  ihde  percipere 

i?  ^  3*  *®*        possit  duplicem  valorem  maritagU:  which  words  (quod  inde^  Jj-cJ 

aoTsur  Testar.    W^^^  that  the  taking  of  the  profits  shall  go  in  satisfaction  :  but 

43  £.  3.  ai.    *    in  case  of  the  single  value,  untill  the  heire  doth  satisfie  the  lord 

Q7  H.  8. 4.         of  the  same. 

Statute  de  Mer-  ^o  forfeiture  of  marriage  is  given,  bv  the  said  statute  of  Merton^ 
oTh^^. tit  ^^^^  heire  female,  as  appeareth  by  the  said  act ;  neither  at  the 
^rd!  71.  common  law  could  the  lord  have  holden  the  land  of  the  heire 

6  Co.  71.  I^ord  female  after  fourtcene  yeares  for  the  value. 

Darcie's  case. 


Sect.  111. 

j4LS0,  divers  tenants  hold  of  their  lords  by  knights  service,  and  yet 
"^  they*  hold  not  by  escuage,  neither  shall  tney  pay  esctuige;  as  they 
which  hold  of  their  lords  by  castle^ward,  that  is  to  say,  to  ward  a  tower  of 
the  castle  of  their  lord,  or  a  doore  or  some  other  place  of,  the  castle,  upon 
reasonable  warning,  when  their  lords  heare  that  tne  enemies  will  come,  or 
are  come  in  England.  And  in  many  other  cases  a  man  may  hold  by 
knight's  service,  and  yet  he  holdeth  not  by  escuage,  nor  shall  pay  escuage, 

as 


(1)  This  point,  which  before  lord  Coke's  time  appears  to  have  been  doubtful, 
was  adjudged  in  the  case  of  Palmer  and  Wilder,  and  again  in  lord  Darde'a 
case.    See  the  former  case  in  5  Co.  136.  b.  and  the  latter  in  6  Co.  70.  b. 
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as  shall  be  said  in  the  tenure  by  grand  serjeantie.  But  in  all  cases  tchere 
a  man  holds  by  hdght^s  service^  this  service  drdweth  to  the  lord  ward  and 
nutrriage. 


^  J^Ycasile-wird^  toardum  eastriy  seu  castel'garduMy  sen  castri'  4 
^  gardum^  He  thatholdethby  (Sastle-gwdnioldeth  bjkni^ts  ^ 
service,  but  not  by  escuage ;  for  escuage  is  due  when  the  king  Gresor^' 
maketh  a  Toyage  royall  out  oi  the  realme  (as  hath  beene  sai<^  ag  r.  s. 


**  "DY castk'ioard.  toardum  eastri.  seu  eastel'Srardum.  seu  eastri^  4  Co. 88.  in 

Luttrelfs 
6Co,90.a« 

'scue. 
-    _        _  ,    aglLs. 

and  the  tenant  maketh  de&ult ;  but  castle-gard  is  to  be  done  Oard.  195. 

within  the  realme,  and  without  any  voyaee  royall. 

Also  a  certaine  tearmeis  appomtedfor£e  service  ofthe  tenant 

that  holdeth  by  escuage,  but  no  certaine  tearme  by  law  for  him 

that  holdeth  by  castle*geurd.  Vide  in  the  title  of  Grand 


C83."|  Serjeantie,  Sect.  Hereof  come  t^c<?</e2^nt,  or  con-  X!^A^*«- 
3^  J  «to6«/!anfcai<rf,  for  keepers  ore 


constables  of  a  casUe.     ?U?-  f^ '^l 

SO  w.  I.  cap.  7* 
Bnu:t  lib.  ^  fol.  36^.    Fleta*  lib.  t.  cap.  43. 


ti 


^  To  toard  a  tower  ofthe  castle^  SfcJ*  A  tower,  or  a  doore,  or 
a  bridge,  or  a  sconce,  or  some  other  certaine  part  of  the  castie ; 

for  the  tenure  must.be  certaine.    And  this  may  be  done  by  the  Magna  Cliarta. 

tenant  himselfe  or  his  deputie,  cap.  ao. 

**  Of  their  lord."    For  it  cannot  be  of  a  castle  of  another. 

Lord  and  tenant  by  castle-gard,  the  lord  granteth  over  hb  (9  Bo.  Abr. 

seigniory  to  another,  [a]  the  castle-eard  is  gone,  because  the  5>3-) 

grantee  hath  not  the  castle.  [6]  For  Uie  same  reason  it  is,  that  if  ffjl  a^^J^  *' 

one  holdeth  of  me,  as  of  my  manor  of  D.  by  fealtie  and  suit  of  31* e."^',^?* 

court,  if  I  grant  over  the  services  of  this  tenant,  the  suit  is  gone,  Ass.  441 . 


remametn  Dy  Jmignts  service,  ana  it  goetn  m  oenent  ot  tne  7^^  .*^ 

tenant,  as  to  the  garding  ofthe  castle,  untill  it  be  reedified.  But  LnttieU's 

ward  and  marriage  belongeth  to  the  lord  in  the  meane  tune.  For  3  H.  8.  ^ 

Littleton  in  the  end  of  this  Section  putteth  it  for  a  generall  rule  Bendloe's  and 

in  all  cases  where  a  man  holdeth  by  knight's  service,  it  draweth  ^^3P^  *  *if  "** 

J      J  •  JO  '  4B.  3.65« 

ward  and  marriage.  ^     * 

If  the  tenant  make  default  in  garding  of  the  castle^  the  lord     * 

may  distreine  for  it,  and  recover  satisfaction  in  dammages. 

'^  Upon  reasonable  warning"  This  warning  must  be  given  by 
the  lord  or  some  other  for  him,  and  the  tenant  need  not  to 
stirre  until  he  have  such  warning.  ^ 

**  Enemies''  Which  is  to  be  understood  of  any  manner  of 
enemies  whatsoever.  And  though  Littleton  speakes  of  enemies, 
yet  itseemeth  that  to  keep  a  castle  in  time  of  insurrection  and 
rebellion  (albeit  in  proprietie  of  speech  rebels  are  no  enemies)  is 
a  tenure  by  knight  s  service.  Vide  Hill.  8  £.  1 .  Midd.  Rett.  86. 

"  Will  come."  For  preparation  is  to  be  made  upon  wamins^ 
before  the  enemie  be  come  indeed  into  England.  This  appeareth 
to  be  in  time  of  hostilitie  and  warre,  or  for  preparation  therefore. 
But  a  tenure  to  keepe  a  castle  in  time  of  peace  only  is  no  knight's 
service. 

.  If  the  tenant  by  castle-gard  doe  serve  the  king  in  his  warre,  he 
shall  be  discharged  against  the  lord,  according  to  the  quantitie  (^  ]{o.  Abr. 
of  the  time  that  he  was  in  the  king's  host.  505.) 

Y  3  Fleta 
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rku,  lib.  I .  Flcta  speaketh  of  an  old  word  called  ioardwitef  and  (saith  be) 

cap- 4^'*  sign^cat  qtiietanciam  nmericorduSy  in  casu  quo  sum  i»Ttmerit 

quis  hominem  ad  xoardamjaciendam  in  castro. 

*  It  should  be  cap.  47. 

Sect.  112. 

A  N  D  if  a  tenant  which  holdeth  of  his  lord  bu  the  service  of  a  whole 
-^  knisht's  fee  dieth,  his  heire  then  beitig  of  full  ase,  ecil.  ofm  yeares, 
then  thelord  shall  have  lOOs,  for  a  reliefe,  and  of  the  heire  of  him  which 
holds  by  the  moitie  of  a  knigat'sfee,  50  s.  and  of  him  which  nMs  by  the 
fourth  part  of  a  knight*sfee,  25  s.  and  so  he  which  holds  more,  more,  and 
which  lesse,  lesse. 

"  Jl^^^^^^f  releiiumr     ThiB  word  is  derived  from  the 
vj .  <5  uriginall  before  (1). 

viae  aect.  103.        ^^^  Reliefe  W 18  no  service,  but  an  improvement  of  the  aer- 

kBliefeT?3     '■   ^>*c®>  ^  *°  incident  to  the  service  (2),  for  the  which  the  locd 

41  £.3.32.      4£.3.  Avowrie,3io.     7  H.  6.  13.     mH  8.     Rot.  5«8.     34^1- 

Arowrie,  333.    (3  Co.  66.    Ante  47.  b.)  may 

(1)  See  ante  76.  a.  Lord  Coke  there  cites  a  passage  from  Domesday-book^ 
in  wlkich  reliefs  are  mendoned;  and  from  this  early  use  of  the  word,  and  from 
the  terms  of  a  law  of.Edward  the  Confessor,  and  of  two  laws  of  Canute,  some 
have  inferred,  that  reliefs  were  known  to  the  Saxons.  Tliis  circumstance  is 
much  relied  on  by  those  who  insist  that  feudal  tenures  were  established  in 
England  before  the  Conquest ;  and  therefore  sir  Henry  Spelman,  who  supports 
the  contrary  opinion,  is  very  full  in  bis  observation  on  this  part  of  the  si2>ject* 
The  sum  of  what  he  advances  is,  that  Domesday-book  at  the  utmost  only 
proves  the  use  of  reliefs  after  the  Conquest,  which  is  not  denied ;  that  the 
supposed  law  of  Edward  the  Confessor  is  either  not  genuine  or  belongs  to 
William  Rufus  ;  that  herioiy  which  is  die  word  used  in  ^e  original  language  of 
the  laws  of  Canute,  is  improperly  translated  reliefs  and  lastly,  that  however  it 
might  suit  with  the  policy  or  the  Normans  to  assimilate  reliefs  to  heriots,  there 
were  the  most  essential  differences  between  the  two.  According  to  sir  Henry 
Spelman,  the  heriot  was  paid  out  of  the  goods  of  the  deceased  possessor  of  the 
land,  the  relief  by  the  heir^  out  of  A/;  ovjn  purse  \  the  heriots  at  aU  events,  the 
relief  only  in  case  of  taking  up  the  lands  in  succession.  These  two  of  the  dif- 
ferences taken  by  Spelman  are  particularly  stated  here ;  because  they  apply  to 
heriots  and  reliefs  as  they  are  now  distinguishable.  See  the  Treat,  on  Feuds  in 
Spelm.  Posthum.  31.  It  is  observable,  that  Bracton  marks  die  distincdon 
between  reliefs  and  heriots  very  strongly,  and  in  terms  pardy  corresponding 
with  the  idea  of  Spelman ;  for  after  treating  at  large  on  reliera  Bracton,  adds, 
est  quidem  aliaprcestatio^  qua:nominalur  heriettum,  et  qua  nullam  comparationem 
haheat  ad  rdevium ;  sdUcet^  ubi  tenensy  liber  vet  serrusy  in  morte  sua  domnum 
suuniy  de  quo  tenuerit,  respici  de  meUori  averio  suoy  vdde  secundo  melioriy  secun* 
dutn  diversam  locorum  consuetudinem ;  qua  quidem  prastatio  magisJU  cle  groHd 
midm  dejurey  et  qua  hareditatem  non  contingit.  See  Bract,  fib.  s.  cap.  36. 
10.  86.  a.    Seefiirdier  as  to  heriots,  post.  185.  d.— [Note  50.] 

(3)  See  ace.  Ley  on  Wards  and  Liv.  fol.  ed.  17.  W.  Jo.  133.  The  dis- 
dncdon  is  not  merely  nominal;  for  lord  Coke  in  another  place  assigns  it  as  a 
reason,  why  a  relief  is  not  within  the  limitadon  of  50  years  prescribed  by  the 
32  H.  8.  c.  2,  in  the  case  of  avowry  or  conusance  for  suit  or  service.  2  Inst.  95. 
Note,  that  in  the  book  last  cited  forty  years  are  mendoned  as  the  limitadon  in 
the  33  H.  8,  but  Mr.  Ruffhead  in  his  edition  of  the  Statutes  says,  that  in  the 
record  the  time  is  fjli/  years. — [Note  51.] 


L.2.C.4.  Sect.  112.     Of  Knigbls  Service.  £83. b. 

may  digtreine  (3),  but  cannot  have  an  action  of  debt  (4),. 

[83.1  *^  ^"^  ^^^  executors  or  administrators  may  have  an 
1^  'I  action  of  debt^  and  cannot  distraine  (1). 

Audit  [b]  is  to  be  understood,  that  feodum  rniliHsy  a  [6]  Sut.  del 
knight's  fee,  consisteth  of  twentie  pound  land  (2),  and  he  payeth  1  £.  a-  de  mi- 
fbr  his  reliefe  for  a  whole  knidit's  fee  the  fourth  part  of  his  fee,  *jJ*J"»-  ^, 
viz.  five  pound,  and  so  according  to  the  rate.  ]JjjJj  Lwrei*^' 

Baronia,  a  baronie,  or  a  baron's  fee,  consistetli  of  thirteene  case, 
knights  fees  and  the  third  part  of  a  knight's  fee  (3),  which  (^  Inst.  596. 
amounteth  to  foure  hundred  markes  j^er  annum ;  and  the  baron  ^^  ^-  ^*) 
for  an  entire  baronie  payeth  for  his  reliefe  an  hundred  marines, 
which  is  the  fourth  part  of  the  value  of  his  baronie. 

CamitcOus,  an  earledome,  or  an  carle's  fee,  consisteth  of  a 
baronie,  and  the  third  part*  of  a  baronie,  which  includeth 
twenty  knights  fees,  amounting  to  foure  hundred  pound  iBndper 
annum,  and  he  payeth  for  his  reliefe  for  an  entire  ear]dome  the 
fourth  part  of  his  revenue,  and  that  is  an  hundred  pound.    All 
which  appeareth  by  the  statute  of  Magna  Charta,  cap.  3,  made 
in  the  nmth  yeare  of  Henrie  the  Aird,  at  which  time  there  was 
neither  duke,  marquesse  nor  viscount  in  England,  as  before  is  (all^.Abr. 
said.     But  there  be  precedents  in  the  exphequer,  that  a  duke-  5>6) 
dome  consisting  of  two  earledomes,  viz.  dght  hundred  pound 
land  by  the  yeare,  payeth  twp  hundred  pound,  and  a  marquesse 
consisting  of  two  baronies,  viz.  eight  hundred  markes  land.p^ 
annufn,  and  of  an  earledome  and  a  halfef,  payeth  two  hundred 
markes  for  his  reliefs?.  * .  What  the  viscount  uiould  pay  in  cer- 
taine  I  have  not  heard.    Before  the  mddns  of  ,the  statute  of  GlaojiriJ.  |ib.  9. 
Magna  Ckaria  the  king  had  raJtionabile  raiviwn  of  noblemen,  cap.  4-  6.  Brae- 
and  it  was  not  reduced  to  any  certaintie  (4),  yet  ought  it  to  have  ^ii,Ub.  ^.fol.83. 
been  reasonable  and  not  excessive.  ^^^  Ij;;  *78 

F.  N.  B.  83.  956.    Fleta,  lib.  3.  cap.  17.    Magpa  Charts,  cap.  s. 

I  have  seene  the  record  of  |i  charter  made  in  tzo  H.6.  to 
Henrie  Beauchampe  earle  of  Waruokkcy  whereby  he  was  created 
king  of  the  lie  of  Wi^,  to  hjfm  ap4  j^e  heires  males  of  his 
bodie.  His  reliefe  waa  incertf|ii^>  an4  not  limited  by  the  statute 
of  Magna  Charta. 

It  is  to  be  observed,  that  the  words  of  the  statute  o^  Magna  Vide  Bncton, 
Charta  be,  hares  camiiis  de  camUaUi  integro,  et  hares  baroffh  ^-^  .. 
de  baronid  inU^^,  Sfc,     Now  what  an  entire  earldome  and  an  l^^^^^^ 
^tire  baronie  is,  hath  bcene  declared  before.  10  H.  7.^^ 

so  £.  3.  Ass.  iss.  tit.  Avowrie,  136.    18  Asa.  pi.  ultimo.    33  E.  3.  8. 


*  The  uonb  third  part  teem  to  be  here  mterted  for  half  er  moiety ;  far  wmee  a  banmf  it  taid  to 
eontam  13)  htighu  feet,  UfoUom  that  an  earldom,  whkhu  20  hng^ 
muttcontut  of  a  barony  and  a  half. 

t  The  mrdt  ahalfe  teem  to  behere  hmertedfer  the  third  part  of  an  earldom.    See  thewiUwupra, 

It 

— ^  _        _     _  ■     _  1.  _    _  l_  ■_         I     M^  T    -W ' -^ — _— ^^^^-^^_^^— 

.  (3)  But  it  is  9aid,  that  if  the  relief  is  claimed,  not  by  reason  of  tenure, 
but  bv  c^st<my  there  must  be  a  prescription  for  the  distress  to  warrant  it. 
See.W.  Jo.  133 — [Note  53.] 

(4)  Ace.  ante  47.  b.  But.thegre  are.^oqoe.qpinions  to  the  contnury.  See 
9  Leon.  179.    3  Ro.  Rep!  37^. 

(1)  S.  P.  ace.  ante  47^  D.  post.  i6si.  ti.  and  1  Show.  36. 

(3)  See  ante  69.  a.  and  note  3,  tbeice. 

(3)  As  to  this  notion  of  there  bei^g  a  certain  number  of  knights  &es  in  a 
barony  and  earldom,  see  ante  ^.  a.  note  5. 

(4)  See  3  Inst.  7,  8,  and  Wright's  Ten.  99. 

If4 


83.b.84.a.]    Of  Knights  Sendee.  L.2.C.4.Sectll2. 

It  it  ako  to  be  obterred,  that  at  and  before  tbe  atatute  of 

Magna  Charta  all  earledomea  and  baraniea  were  dorived  from 

the  crowne,  and  were  holden  of  the  king  in  capUe^  and  the  king 

would  not  suffer  them  to  be  divided,  or  severed.    And  sacs 

entire  earledomea  and  entire  baronies  are  within  the  statute,  but 

at  this  day  earles  and  barons  are  without  such  earledomea  and 

baronies  of  the  king's  gift  in  chiefe.    For  at  the  creation  of  an 

earle,  he  hath  sometimes  an  annuitie  granted  unto  him  (5),  and 

sometimes  nothing ;  so  as  such  earles  and  barons  so  created  axe 

deereiy  out  of  ue  statute  of  Magna  Charta^  and  are  to  vmj 

16  £.  3.  sudi  reliefes  as  other  men  that  hold  of  the  king  in  capHe,    For 

EKhtfige,  s.       ag  ^Q  heire  of  a  knight  shall  not  pay  reliefe,  unlesse  he  hath  a 

F^f^tore  18.     ^oM^t*%  fee,  &c.  SO  neither  the  earle  nor  biEuron  shall  pay  any 

reliefe  by  this  statute,  uolesse  he  hath  an  earledome,  &c«  or 
baronie,  &c. 


S4E.  3.34. 

96  H.  8. 

3t  H.  8.  ct.  s. 

Id  fine. 


1  E.  3. 6. 
PI.  Com.  a«9. 
33  £.3.  tit. 
Oard.Ststham. 


**  His  heire  offiiU  age^  $cil,  of%\  yearet**  And  yet  in 
case  the  heire  shall  pay  reliefe  when  he  was  within  age  at  the 
time  of  the  death  of  his  ancestor.  As  if  a  man  holdeth  lands  of 
the  king  by  knights  service  in  capites  and  of  a  common  person 
other  lands  by  luuehts  service,  and  dieth,  his  heire  being  within 
age,  the  king  hath  all  in  ward  bv  his  preroffative  untill  the  full 
age  of  the  heire.  In  this  case  the  heire  shful  pay  reliefe  to  the 
other  lord,  for  that  the  king  had  the  wardship  of  bodie  and 
lands.  And  the  lord  iqpon  everie  descent  ought  to  have  either 
wardship  or  reliefe. 

But  if  there  be  lord  and  tenant  by  knight's  service,  and  the 
tenant  dieth,  his  heire  beinff  within  ase,  the  lord  wayveth  hia 
wardship,  as  he  may,  and  taketh  himselfe  to  his  seigniorie ;  ^in 
this  case  the  lord  shall  not  have  reliefe  at  his  full  age,  because 
he  might  have  had  the  wardship  of  the  bodie  and  land.  Lord 
and  tenant  of  two  manors  by  divers  tenures  by  knight's  service, 
the  tenant  is  disseised  of  the  one,  and  the  disseisor  dieth  seised, 
and  the  tenant  dieth  sieised  of  the  other,  his  heire  within  we, 
the  lord  seised  the  body  and  lands  of  that  manor,  and  after  ttie 
heire  at  his  full  age  recovereth  the  other  manor  against  Uie 
heire  of  the  disseisor,  he  shall  pay  reliefe  for  that  manor,  and  ao 
one  lord  of  the  heire  of  one  tenant  shall  have  both  wardship 
during  his  minoritie  and  reliefe  at  his  full  age. 

W  ^f^  *3.         w  "  Hii  heirer    [k]  And  yet  the  successor  of  a  r84."| 
lUliefe^J!'        bishop  Or  abbott  may  pay  reliefe  by  prescription  or  L  ^^^  J 


5H.4.i.«.H.3.  g"»t. 
ATowrie»  124. 


if 


(5)  This  annuity  is  therefore  called  creaHon'^money,  and  the  grant  of  it 
usually  expressed  that  it  was  assigned  in  order  to  enable  the  grantee  the  better 
to  sustam  his  newly-acquired  digni^.  Mr.  Madox  gives  us  various  instanoea 
of  such  annuities ;  and  it  ap{>ears,  that  they  were  not  confined  to  earls ;  for 
one  of  the  letters  patent  in  his  book  is  a  grant  of  10/.  a  year  by  Hen.  6.  out 
of  the  crown  revenues  in  Cumberland  to  sir  Thomas  Percy  on  creating  tdm 
baron  of  Egremont.  See  Mad.  Baron.  Anfflic.  14a.  In  Dyer,  a.  a.  notice  is 
taken  of  an  annuity  of  this  kind,  and  it  is  were  said  to  be  so  annexed  to  the 
dimity  as  not  to  be  alienable.  See  further  as  to  creation-money,  CamdL 
Bntann.  ed.  177a,  p.  135 — [Note  53.] 


L.2.  C.4.  Sect.113,114.    Of  Knights  Service.      [84.a; 

If  the  tenant  infeofeth  his  heire  apparent  by  collusioni  and 

dieth  [I]  his  heire  of  full  aee,  it  is  a  question  in  our  bookes,  [Q  39  E.  3. 

whether  he  shall  have  relief  either  by  the  common  law,  or  by  ^t-  lUliefB. 

the  statute  of  MarleMdge^  ca.  6.    But  now  the  statute  M  of  ^^'Z' 

13  Eliz.  ca.  5,  hath  cleered  that  question,  and  that  the  lord  shall  Bnctc^/ '' 

have  reliefe  where  the  conveyance  is  made  to  any  person  by  ub.  a.  85. 

coQusion,  &c.  M  13  £liz- 

cap.  5. 


Sect.  113. 


j^LSO,  a  man  may  hold  his  land  of  his  lord  by  the  service  of  two 
knishtsfees;  and  then  the  heire,  being  of  full  a^e  at  the  time  of  the 
death  of  his  ancestor,  shall  pay  to  his  lord  x.  pound  Jor  reliefs  {i). 

This  is  evident,  and  needeth  no  explanation. 


Sect.  114. 

y\70  TE,  if  there  be  grandfather  father  and  sonne,  and  the  mother  dieth 
living  the  father  of  the  sonne,  and  after  the  grandfather,  toIUch  holds 
his  land  by  knight's  service,  dieth  seised,  and  his  land  descend  to  the  sonne 
of  the  mother  as  heire  to  the  grandfather,  who  is  within  aee ;  in  this  case 
the  lord  shaU  have  the  ward£ip  of  the  land,  but  not  of  the  bodie  of  the 
heire,  because  none  shall  be  in  ward  of  his  bodie  to  any  lord  living  his 
father,  for  the  father  during  his  life  snail  have  the  marriage  of  his  heire 
apparent,  and  not  the  lora(2).  Otherwise  it  is,  where  the  father  dieth 
living  the  mother,  where  the  land  holden  in  chivalrie  descends  to  the  son 
on' the  part  of  the  father,  6^c. 

^^  QONNE.''    Yet  the  father  shall  have  the  marriage  of  his  fieta,  lib.  1. 

daughter  if  she  be  his  heire  apparent;  and  Littleton's  cap. 5.  16 £.3. 

reason  extendeth  to  the  daughter,  for  tnat  (saith  he)  the  father  DuMuin,  6. 

shall  have  the  wardship  of  his  heire  apparent,  within  which  ^^  *' 

words  the  daughter  is  included,  so  long  as  she  continueth  heire  a  K  a.  Tretp. 

apparent.  935. 

F.  N.  B.  043.    Ambrosia  Gorge's  case,  6  Co.  Sff. 

''  The  lord  shall  hone  ihetoardship  of  the  land."  Note,  that 
albeit  in  this  case  the  iaw  doth  give  the  custodie  of  the  body  to 
the  father,  and  barreth  the  lord  thereof^  yet  the  lord  shall  have 
the  wardship  of  the  land  by  force  of  die  tenure  at  the  first 
creation  thereof.    And  so  it  is  if  the  father  marieth  his  heure 

within 


(1)  See  further  as  to  reliefs,  post  85.  a.  at  the  end  of  the  note  there,  90.  b. 
91.  a.  and  b.  q2.  a.  93.  a.  106.  a.  Wright's  Ten.  97,  and  Vin.  Abr.  Tenures, 
£.  a.  to  O.  a. 

(2)  So  in  the  case  of  the  king^  the  father  shaU  have  the  custody  of  the  body 
andthe  marria^,  7  Jac.  Cur.  Ward.  jLey,  n.2.  Union's  case.  Hu.MSS. — 
See  Ley,  1. — [Note  54.] 


84.a.  84.  b.]    Of  Knights  Service.     L.9.  C.4.  Sect.  114. 

within  age  wad  dkA,  ytt  the  lerd  flhall  hive  the  wvdrfiip  ef 
the  bad. 

<<  Uvif^hUJaiherJ^  This  doth  not  extend  to  any  coHaterall 
heire,  but  only  to  the  somie  or  dai^^hter  being  heire  apparent ; 
for  albeit  a  man  shall  have  an  aetion  of  trespaasey  qiuareeansan* 

iS  E.  3.  «5.  £^^M  ^  ^Mum  pertmet^  because  the  w^  bestoinn|^  of 

39  Am.  35.  i:^hisheiie apparent  in  marriage  is  a  great  estdikbsh-  r84.n 

^  £.  3. 37.  ment  of  his  nouse,  yet  that  is  to  be  imderstood  ^  I     k  *  I 

3 1  £-  ^  3g^Q^  Q  wronff  doer,  but  not  against  a  ^ardian  in 

3aE.*3^'  <£iTalrie,  and  the  mother  shall  have  the  like  writ  for  taking 

Gaid  ^  away  of  her  sonne  and  heire  apparent.    And  yet  the  mother 

3o£.  3. 17.  shall  not  barre  the  lord  by  knight's  sendee  of  his  wardship  of 

3^  S*^'^  thebodieyas£iMe!toiiheresaith:*^'toiiiai,erjSKdltiJiM«cd^ 

F?  N.  B.  143.  *"  potestaie  tua  non  esi,  sedpatris  gus. 

31  E.  3.     Br.  357.     9  £.  4.  53.         *  Vide  Het  lib.  i.  cap.  6.     See  W.  s.   c  35. 
(3  Ro.  Abr.  39.) 

^Toanyhrd^  Pat  the  case  there  is  lord,  and^/Swe  tenant  by 
kniffht's  service  of  a  carve  of  land,  the  i^ine  maketh  a  feoffinent 
in  ree  upon  condition*  andtaketfa  the  lord  to  husband,  and  hath 
issue  a  sonne,  the  wife  dieth,  the  issue  entreth  for  the  condition 
broken,  the  lord  entreth  into  the  land  as  gardeine  by  knight's 
service,  and  maketh  his  executors,  and  dieth ;  in  this  case,  A'e 
executors  Aall  have  the  wardship  of  the  land  during  the  minm^ 
of  the  heire,  but  not  the  wardsnip  of  the  body :  for  albeit-tiie 
lord  seemeth  to  have  a  double  interest  tn  die  wardship  l€  the 
bodie,  one  as  lord,  and  another  as  Mher,  yeias  father,  aod  not 
as  loid,  in  judgensent  of  hnr,  he  shall  hapre  the^waidihip  oflfae 
bodie  of  his  son  and  heire  appaieilt,  in  reopeoft  of  nature,  whicdi 
was  before  jmy  wardship  in  resp^ct.of  saigiliorics  by  kn^tfls' 
service  bc^gan,  and  that  wardship  by  reason  of  nMi^  cannot  be 

^  Co.  39.  ft.       waived,  and  claime  made  in  respect  of  the  seigniorie.   And  the 
H  ?  ^^       executors  of  the  father  shall  not  have  sudi  a  wardship  which  the 

7^:0. 13.%       testator  had  as  father,  neither  can  such  a  wardship  be  fiirfeited 

Gslvin's  case,      by  outlawriei  because  it  is  due  to  the  fad^  in  respect  of  privitie 

VideFietlib.i>  of  nature. 

c  11.  $  Con 

Petr.defeodo,  ^  Of  hU  heire  oppw'tntr  And  therefore  if  the  fcther be 
(Ante  8.  a.  attabted  df  felonie,  &c.  then  cannot  the  sonne  or  daughter  be 
a  Bo.  Abr.  39.)   an  heire  apparent,  because  the  bloud  is  corrupted  betweene 

them,  and  consequently  in  the  life  of  the  fitther  his  sonne  in  that 
case  shall  be  in  ward. 

A  woman  seiaed  of  lands  ip  feeholden  by  knight's  service 
taketh  husband  an  alien,  and  hal)h  issiu^,  ^mwI  the  wife  dieth,  die 
issue shallbe  in  ward^and  the  &ther  shall licit have jkbecustojUe 
of  him,  ^or.tbat  in  the  eye  ^  the  law  b^  is  j(\ot  his  Jb^ire  ag^or^nfa 
9B,iJulekm  here  speaketh. 


r      ■■    "^-r 


Sect. 


L,2.  C.4.  Sect.115,116.  Of  Knights  Service.  t84-b.  85:a. 

Sect.  115. 

T^OTE,  if  a  man  be  semd  (^ land  which  u  holden  hf  kmght^s  sendee, 
-^^  andmakeihafeoffmtni  in  fee  to  his  own  m»j  anddieth  geisedofthe 
use^  kis  heire  within  age^  and  no  will  declared  by  him,  the  lord  shall  nave  a 
writ  of  riff ht  of  the  wardship  of  the  bodie  and  land,  as  if  the  tenant  had 
died  seised  of  the  demesne.  And  if  the  heire  bee  of  full  age  at  the  time  of 
the  decease  of  his  ancestor,  in  this  case  he  shall  pay  relief e^  as  if  he  had 
been  seised  of  the  demesne.    And  this  is  by  the  statute  o/*  4  H.  7.  cap.  17. 

This  Section  18  in  addition  to  Littleton  {i\  and  therefore  I 
passe  it  over ;  and  the  rather,  for  that  the  said  statute  of  4  H.  7. 
IS  become  of  no  force,  for  that  by  the  statute  of  27  j/.  8.  cap.  10 
all  uses  are  transferred  into  possession. 

r85."|  KrSect.  116. 

7\rO  TEf  there  is  gardian  in  right  in  chivalrie,  andgardian  in  deede  ifi 
^  ^  chivalrie.  Gardian  in  right  in  c/nvalrie  is,  where  the  lord  by  reason 
of  his  seigniofy  is  seised  of  the  wardshippe  of  the  lands  and  of  the  heyre,  ut 
supr^.  Garmin  in  deeae  in  chivalrie  is,  where  in  such  case  the  lord  efier 
his  seisin  grants,  by  deede  or  without  deede,  the  wardship  of  the  lands,  or  of 
the  heire,  or  of  both,  to  another,  by  force  of  which  grant  the  graunteeis  tn 
possession.  Then  is  the  grantee  called  gardtan  in  fait^  or  gardian  in  deed* 

[J ERE  Littleton  divideth  gardein  in  chivalrie  mto  gardian  in 
^  nVhty  and  gardian  in  fait.  And  this  is  evident,  and  needeih 
no  explanation. 

**  By  deed  or  fxMout  deed.*'  Here  Littleton  aflBrmeth,  that  the  (a  Bo.  Abr.  6d.) 
wardsmp  of  the  bodv  may  be  granted  over  without  deed ;  and 

herein  note  a  diversity  betweene  an  original!  chattell  of  a  thing  la  £.  3.  tit. 

diat  properly  Ipreth  in  grant,  and  a  diattell  derived  out  of  a  free-  Grant  sg. 

hold  of  any  thing  that  lyeth  in  grant.    As  for  example^  if  a  '^J^  gl 

man  make  a  lease  for  years  of  a  villeine,  this  cannot  oe  done  tgs.  f[^. 

without  deed,  neither  can  the  lessee  assiene  it  over  without  deed}  14  £.  3.  Ace.   . 

because  it  is  derived  out  of  a  freehold  £at  lyeth  in  grant    But  sur  le  stat  17. 

the  wardship  of  the  body  is  an  original  chattel  during  the  mino-  ^5  ^*  3*  4^ 

rity  derived  out  of  no  freehold ;  and  ther^re  as  the  law  createth  ^^^^V 

it  without  deed,  so  it  may  be  assigned  over  without  deed  (s).    .  46  S.  3.  as* 

30  £.  4. 16.     la  H.  4.  19.     5  H.  7.  17.  36.     aa  £1.  Dyer»  37«.     35  H.  8.  Br. 
tit.  Oraot,  85. 

A  oorpontioii  aggregate  of  many  cannot  make  a  lease  for  ^^ <•  iSt 
yeares  without  deed^  in  respectof  the  quality  of  die  incorpora-  <3mt»B.ia3. 
tion;  but  their  lessee  may  assigne  it  over  withotit  deed.  ipHials! 


le  l&^^W- 
Xx   (Pott  393. 1>.) 


(1)  It  was  first  introduced  in  Red. 

('i^  LordCokemeans  that  warddliip  is  athing  lyinffin  grant,  and  as  It  is  an 
oriffinal  chattel,  itm^  be  granted  over  or  assigned  without  deed :  an  advowson 
Keui  in  grant,  but  it  is  a  freehold,  and  a  lease  for  years  thereof  is  a  derivaUve 
chattel :  the  rule  is  no  other  than  diis,  th&t  if  the  principal  cannot  be  assigned 
without  deed,  ifllther  can  the  derivative. 


95.  a.  85.  b.]  Of  Socage.      L.9.  C.5.  Sect.  117- 

34  E.  3. 6g,  70.  If  an  advow8on  be  holden  by  imight's  sarTioe,  and  the  tenant 
6  £.  3-  58-  diethyhis  heire  being  within  age,  the  lord  cannot  grant  the  ward- 
43^  3-16-  ship  of  the  adrowBon  without  deed ;  because  it  is  derived  out  of 
1  H  7  1 6  ^  uiheritance  that  Ijeth  in  grant,  and  paaseth  not  by  liv^ ;  for 
15  h!  s!  8.  j^  praienUmdi  at  mcorporalCf  amd  so  (albeit  there  be  diveiBity 
Bnct  3(96.  of  opinion  in  our  bookes)  is  the  law  taken  at  this  day  (i). 
368.946. 
43E.1.6.    5H.7.37.    uH.6.4.    6H.7.3.    i8H,8.    16  EL  Dyer,  393. 


t^  Chap.  5.  Of  Socage.  Sect.  117.  r85. "] 

rPE  N  URE  in  socage  is,where  the  tenant  holdethofhis  lord  the  tenande 
'*'  by  certeine  service  Tor  all  manner  of  services,  so  that  the  service  be  not 
knights  service.  As  where  a  man  holdeth  his  land  of  his  lord  by  fealty  and 
certaine  rent,  for  all  manner  of  services ;  or  else  where  a  man  holdeth  Us 
land  by  hofnase,  fealty,  and  certaine  rent,  for  all  manner  of  services',  or 
where  a  man  nolaeth  his  land  by  homage  and  fealty  for  all  manner  of  ser- 
vices; for  homage  by  itself e  maketh  not  kmgtus  service. 

''TENURE 


(i)  By  the  12  Cha.  s.  c.  94,  tenure  by  hnighfs  sercice^  whether  of  the 
or  of  a  common  person,  together  with  all  its  oppressive  fruits  and  consequences^ 
as  also  those  of  socage  in  capitCy  is  wholly  taten  away ;  and  every  such  tenure 
is  converted  into  free  and  common  socage.  The  same  statute  enacts,  tliat  all 
tenures  which  should  afterwards  be  created  by  the  king,  should  be  in  free  and 
common  socage  only.  Nothing  can  be  more  full  in  expression  than  this  act ;  for 
besides  generally  abolishing  tenure  by  knight's  service,  and  the  consequences 
peculiar  to  that  tenure  and  socage  in  capite,  it  descends  mto  particulars  with  a 
redundancy  of  words,  which  can  only  be  accounted  for  by  the  extreme  anxiety 
to  extirpate  completely  the  evils  the  legislature  had  under  contemplation,  for 
which  purpose  it  might  be  deemed  most  safe  to  attack  them  in  every  shape. 
We  have  already  observed  in  some  former  notes,  that  homage,  escuage,*  and  the 
sidBpurJiie  marier,  and  pur  f aire  tiz  chivalier  are  expressly  mentioned.  It 
remams  to  add,  that  the  statute,  after  taking  away  the  court  of  wards  and 
liveries,  enumerates  wardships,  liveries,  primer  seisins  or  ouster  le  mains,values 
and  forfeitures  of  marriages,  and  fines,  seizures,  and  pardons  for  alienation,  and 
sweeps  away  the  whole.  But  the  act  preserves  rents  certain,  heriots,  suits  of 
court,  and  other  services  incident  to  common  socage,  and  fealty ;  and  also  fikies 
for  alienation  due  by  the  customs  of  particular  manors,  unless  such  fines  are  for 
lands'in  capite.  Reliefs  for  lands,  of  which  the  tenure  is  converted  into:  common 
soci^,  are  also  saved  in  some  instances ;  for  the  clause  which  preserves  rents 
certain^  provides  that  such  relief  shall  be  paid  m  respect  of  such  rents  as  is  paid 
on  the  death  of  a  tenant  in  common  socage.  From  this  clause  it  seems,  that 
there  can  be  no  relief  out  of  lands  which  the  statute  changed  into  socage,  unless 
where  a  quit  rent  is  also  payable ;  and  the  reason  of  thus  expressing  the  act 
will  appear  by  considering,  that  a  yearns  rent  is  the  relief  for  lands  holden  by 
common  socage,  and  consequently  is  never  due  out  of  lands  which  are  not 
subject  to  a  rent,  unless  by  special  custom,  or  express  reserv^on.  See  post. 
Sect.  ia6.— [Note  55.]  ^ 


L^2.  C.5.  Sect.117.        Of  Socage.  [85.b.  86,a. 

«  nrENURE  in  socage (l)"  Mirror,ca.i.i.3. 

Agriculture  or  tulage  is  of  great  account  in  law,  as  being  4  H.  'j.ca.  19, 
very  profitable  for  the  common  wealth,  wherein  the  goodnesse  of  ^^'^  cmT"^' 
the  habit  is  best  knowne  by  the  privation ;  for  by  laying  of  lands  fo.  39.  and 
used  in  tilth  to  pasture,-  six  maine  inconveniences  do  daily  4  U.  7.  ca.  iq. 
encrease.    First,  idlenesse,  which  is  the  ground  and  beginning 
of  all  mischiefs.    2.  Depopulation,  and  decay  of  townes ;  for 
where  in  some  townes  200  persons  were  occupied,  tmd  lived  by 
their  lawful  labors,  by  converting  of  tillage  into  pasture,  there 
have  beene  maintainea  but  two  or  three  heardsmen ;  and  where 
men  have  beene  accounted  sheepe  of  God's  pasture,  now  become 
sheep  men  of  these  pastures.    3.  Husbandry,  which  is  one  of  the 
greatest  commodities  of  the  realme,  is  decayed.    4.  Churches 
are  destroyed,  and  the  service  of  God  neglected  by  diminution 
of  church  livings  (as  by  decay  of  tythes,  &c.)    5.  Injury  and 
wrong  is  done  to  patrons  and  God's  ministers.  .  And  6.  The  de- 
fence  of  the  land  against  forraine  enemies  is  enfeebled  and  im- 
paired, the  bodies  of  husbandmen  being  more  strons  and  able, 
and  patient  of  cold,  heat,  and  hunger,  than  of  any  otner. 

The  two  consequents  that  follow  of  these  inconveniences,  are, 
first,  the  displeasure  of  Almighty  God ;  and  secondly,  the  sub- 
version of  the  polity  and  good  government  of  the  realm ;  and  all 
this  appeareth  in  our  bookes.    And  the  common  law  [a]  giveth  [a]  90  £.  3. 
arable  land  (which  anciently  is  called  h^de  andgaine)  the  pre-  Admesarement, 
heminency  and  precedency  before  meadowes,  pastures,  woods,  ^*     hAm.  ai. 
mynes,  and  all  other  grounds  whatsoever ;  and  [*]  averia  caruaSf  pri  MUiof 
the  beasts  of  the  plough,  have  in  some  cases  more  priviledge  than  Bncton^fo.  aiy. 
other  cattell  have.    And  amongst  the  Romans  agriculture  or  Fleu,  lib.  a. 
tillage  was  of  high  estimation,  iiosomuch  as  the  senators  them-  ^1^*  ^  . 
selves  would  put  their  hand  to  the  plough ;  and  it  is  said,  that  q^^ud  q8^^* 
never  prospered  tillage  better,  than  when  the  senators  themselves  ^  £.^'] .  ^  ^ 
plowed  (such  force  hath  the  exam^ile  of  superiors)  whereof  three  1 8  k  9.  tit 
ramous  Romanes  in  their  several  kindes  spake.  Action  tar  !• 

Stat.  45. 
Temps  £.  1.  AToniy,  930.  99  E.  3.  id,  17. 

Omnium  rerumi  ex  quibus  aUquid  exqmritur,  mhU  ofnicuUurd  Cic  lib.  i.Offic. 
melius,  nihil  uberiuSf  nihil  dulduSj  nihil  Ubero  homine  dsgnius, 

OJbrtuTiatos  nimium^  sua  si  bona  nMnt^  Virgil,  lib.  s. 

Agricolasf  quibus  ipsa^procul  discordibus  armisy  Georg. 

Fundit  humofacilem  victumjustissima  tellus. 

Nullum  laborem  recusant  manus^  qucs  ab  arairo  ad  arma  trans*  Seneca  to  Epitt. 
feruntuTf  8fc.  fortior  autem  miles  ex  confragoso  venit ;  sed  ille 
unctus  et  nitidus  in  prima  pulvere  deficit.    But  now  let  us  peruse 
oiir  author's  words. 

C86«1     *^  ^'  Socagium.**    lAttUlon  in  this  Chapter,  Section 
^  *  J  119,  fetcheth  this  word  from  the  originalti    Socagium 
idem  est  quod  servitium  soca^  et  soca  idem  est  quod 
caruca^  s.  a  sokcj  or  a  plough  (l). 

And 


(1)  See  Wright's  Ten.  142,  and  2  Blackst*  Comment.  5th  ed«  79* 
( I }  Mr.  Sonmer  disapproves  of  this  etymology,  as  not  laree  enough  to  com- 
prehend aU  the  services  of  the  tenure  bv  socage,  which  may  he,  and  sometimes 
are,  totally  unconnected  with  the  plough.   According  to  tum^  socage  is  derived 

from 


I 
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Btvcton.lib.  9.        And  BracUm  agreeth  herewith.     Dkiiur  §ocagitnH(Madi  fael 
t^;  Z?.'  ^  ^occo»  €t  inde  teneKtBt  dicwntur  socmannif  [b]  eb  quhd  denwdati 

16]  Glanvil.  ...  ,        ...  .     •   -^         >,"".#«....' 


Db  %  ap.  '0.  &  *^^  tantummodo  tut  cuUuram.     And  Benerih  sigmfielh  the 

ii.&lib.9.cl4.  ^^  <^  ^c  pIoQ^  and  cart.    It  is  to  be  obeeired,  that  in  die 

Flfeia,  tib.i.c».8.  book  of  [c]  Dometday^  land  holden  by  kntght*8  aemoe  was  called 

&lib.  3.ca.  14.  Tainland,  and  land  holden  by  socage  was  called  Bevdand; 

B  'tton  fol  164  ^^^^  appeareth  in  that  it  is  aaad  tfam»  }ubc  terrujvk  tew^me 

r  1  TV?'  ^  A  ^S^^  Emardi  Tmdandy  ted  potiea  contersa  est  in  ReveiamL 

WJth^''^'  (^)  ^^  '^  ^^  ^^^^^^  ^ey  that  heM  in  soo^  weie  called  by 

Vid.  devant,  severall  names,  as  Sochenutftni  or  8okema$mi,  which  atail  oon- 

Sect.  1.  Sodni.  tinueth ;  sometimes  *  CoUberiiy  ucqidteaentmUbermm  toeagwm 

^jendeford.  ^^  ttddHwM ;  aadsometima  Uiey  are  called  Raddunettres^  u  e. 

*Mich.  loE. 3.  ^^    ^Qj  )^^g^  ii  appeuieth  how  necessary  it  is»  that  words  be 

WUtiio^es.  fetched  from  their  onghialSy  and  our  author esi vents eijfmoiogus 

{'d]  For  etimo-  ^^^'^  ^^  ^^  "^  ^  many  other  places  in  his  [d}  three  bookea. 

bgie«  vid.  Sect  And  it  it  to  be  observed  once  for  all,  that  the  legail  tenninatioQ 

95.  i^  164.  aifagitanj  in  composition  signifieth,  senrice  or  duty;  as  Aomns- 

^fAiS^  S^^^*  ^  servioe  of  the  man ;  e$cut^iumf  serviiium  scuii;  [e] 

r  1 11      I'K  foeagktmy  serniitittt,  sooe;  hidagium,  the  duty  to  be  paid  for  a 

^neta^lib.  3.  iiiijie  or  plough-land ;  and  so  of  corfii]g»t£iii>  corogiiiM,  coriM^^wm, 

Bimcton,  lib.  a.  caria^um^  hmrgagtumy  villenagium,  and  gtddagium,  (which  one 

cup.  tfi.  deacnbeth  thvs)  juod  datur  aliadf  ut  tutb  oondttcahtr  per  loeu 

BntioD,foL  164*  a&eriutj  and  the  like. 

[/]  Mirror,  ^  So  that  the  service  [f]  be  not  kmghis  service,**    And  in  the 

(Hk  fl.  teoL  16.  aext  Seolien  he  saith,  and  every  tenure  that  is  not  a  tenure  in 
Fletft,iibiMipra.  chivalry  is  a  tenure  in  socage.    Ex  donatumibus  autem,  feoda 

mHitariay  telmoffnam  serieantiafA  non  continentibtiSt  orihtr  nobis 
,puMam  noilTgen^fuod  e^  soccghun.  Here  LMHm 
•peaketfa  of  tenures  of  common  persons ;  for  grand  aerjeantie  is 

not 

from  the  Saxon  word  soc^  which  signifies  liberty  or  privikgey  and  with  agium 
added,  to  denote  the  <^Cfuiici  or  service,  imported  a  free  or  privileged  tenure ;  and 
this  derivation  is  preferred  by  a  writer  of  great  Jud^iment.  Somn.  Gavelk.  133. 
and  s  Blackst.  Comment.  5th  ed.  80.  However,  sir  Martin  Wright,  though  he 
confesses  the  ingenuity  of  Mr.  SoBiner's  derivation,  endeavours  to  justify  Little- 
ton*s,  and  thinks  that  the  objection  to  it  is  obviatedi  when  it  is  considered,  that 
in  the  case  of  socase-^tenuces  ploygh-service  was  the  most  ancient  and  usual 
reservation ;  to  whioi  observation  one  may  add,  that  thepropriety  of  a  denomi- 
nation is  not  always  the  proper  test  of  etymoloffies.  Wright's  Ten.  143-.  It 
seems  indeed,  that  both  denvations  have  their  share  of  probability,  which  u  as 
much  as  can  be  eifeeted  on  asulnect  so  very  uncertam.~[Note  ^.] 

(2)  This  explanivtion  of  ThaneJand  and  Reve4and  is  opposed  by  sir  Henry 
Apelman,  who  investigates  the  subject  very  minutely.  See  Spelm.  Posthum. 
389  39*  In  &  fimner  note  we  had  occasion  to  hint  at  sir  Jonn  Dalrynple's 
.  opinion  on  the  same  subject,  and  on  the  nature  of  the  difference  between 
bock'landaindfM4and.  See  ante  6.  a.  note  6.  Since  the  writing  of  that  note, 
a  tract,  intituled  A  Discourse  on  the  Bock-land  and  Folk-land  f^ihe  Sajsonsp 
hath  been  printed,  the  professed  object  of  which  b  to  examine  and  confute 
the  notions  advanced  by  sir  John  Dalrymple.  This  tract,  being  at  present 
only  distributed  amonest  the  author's  fnenos,  is  difficult  to  be  procured,  and 
is  mentioned  here  for  Sie  sake  of  such  readers  as  may  be  curiooa  to  explore 
thisdavk  and  controverted  subject  See  further  Feam.  Ledtfcaphic  Chart  of 
Tiaaded  PiBfort  aoite  6.  b.  7.  a.  58.  a.  and  9  Whitak.  Hist,  ManchesU  154*-- 
fN^  53.] 
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not  knight'^  ietxiee^  «id  yet  it  is  not  a  tenure  in  socage,  as  shall 
be  said  hereafter.   Also  here  he  meaneth  temporall  services,  and 
not  frankalmoigne,  as  by  the  examples  he  put  is  manifest,  and 
as  in  bis  proper  place  shall  appeare  more  at  large.     Also  here 
lAtUeton  speake^  of  socage  largely  taken,  and  so  called  ah 
^fhcta;  that  is,  all  tenures  that  have  the  like  effects md  inci- 
dents belongiag  to  them  as  socage  bath,  are  termed  tenures  in 
socage,  albeit  originally  senrice  of  the  plough  was  not  reserved. 
Aa  if  origkially  a  rose,  a  pair  of  gilt  spurs,  a  r^it,  and  such 
like  irare  reserved,  or  that  the  tenants  in  condemnatos  ukrket  n^t.^  ^» 
moH^  mttant,  ut  alio,  smpmiio,  dios  fnembrarm*  detmnca-  ^^^'tS^n, 
tionej  SpOk  puAianif  these  ai'e  said  to  be  tenures  in  socage  ab  coiuaetudimnn« 
^ffhaut  for  that  there  shall  be  like  gardein  in  socage,  like  reliefe,  ^^' 
and  such  other  effects  add  incidents  as  a  tenure  m  socage  hath, 
and  ate  so  termed  to  distinguish  the  same  from  knight's  service. 
Nay,  the  worst  tenure  that  I  have  read  of,  of  this  kind,  is  to  Ockani,fo.3i.a, 
hold  lands  to  be  tiHar  scderatorum  condemnatorum^  id  alias  suS'  &  l>* 
pendiOf  alios  membrorum  detruncatione^  tel  aUis  modis  juxta 
yuantitatem petpetrati  scderis putiiat^  (that  is)  to  be  a  hangman 
or  executioner.    It  seemeth  m  ancient  times  such  officers  were 
not  voluntaries,  nor  for  lucre  to  be  hired,  unlesse  they  were 
bound  thereunto  by  tenure.    And  so  note,  that  some  tenures 
in  socage  are  named  it  causdy  and  some,  and  the  greater  part, 
ab  efftctu, 

^'  For  homage  by  iksdfk  maketh  not  knights  service*  But  it  is 
a  presumption  where  homage  is  due,  that  the  land  is  holden  by 
knights  service,  as  hath  beene  said. 


Sect.  118. 

(4  Co.  8.)    j^  LSO,  a  mati.may  hold  of  hU  lord  by  fealty  on^^  and  such 

tenure  is  tenure  in  socage  i  for  every  tenure  which  is  not 
tenure  in  chivalrie,  is  a  tenure  in  socage. 

Of  this  sufficient  hath  beene  said  before. 


Sect.  119. 

y^  ND  it  is  said^  thai  the  reason,  whu  such  tmure  is  called  and  hath 
■    the  name  if  t&mre  in  socage,  is  this:  because  aooagiuak  idem  eat 


quod  aervitium  80ce>  and  soca  iden  eat  quod  caruca,  &c.  i%  a»  a  joia  or 
aploag^k  In  aneient  time,  brfore  the  limitation  if  tin^  ^  mem&ryf  a 
great  part  of  the  tenants,  which  held  if  their  lordsby  socage^  om^^  Uhoame 
with  their  ploughes,  every  if  the  said  tenants  for  certaine  daies  in  theyeare 
to^ploughandsQwthedemimsofthel&rd.  AMftft  that' such  wo^keswes^ 
Amejit  thelivdihaod  csrid  Sustenance  if  theif  km,  they  were  quit  against 
their  /bnj  if  aU  mmngt  xf  sittviees,  i^c*  And  bamamtlmt  such  services 
mefe  d^nt  ^^Mi  their  plmghs^  tkh  tmufe  was  cuMed  tenure^irt  socage.  And 
nftenMLtd  these -Sef^riises  were  changed  intdt  moneys  by  Vhe. consent  of  the 
tenants  and  hythe  desire  of  the  hrr&,  viz.  into  an  armsad  rent,  Sfc.  But 
yen  t%e  nnme  qf  stfcagis  reimmeth,  and  in  iRvers  places  Hie  tenants  yet  doe 

such 
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such  services  with  their  ploughes  to  their  lords ;  so  that  all  manner  of 
tenures,  which  are  not  tenures  by  hdghfs  service,  are  Called  tenures  in 
socage, 

**  n^  I  MEof  memory^'  Time  of  memory*  is  when  no 
<6Co.  50.)  man  alive  hath  had  anyr^proofe  to  the  contrary,  PSfi."! 

Cap.  Burgage,  nor  hath  any  conusance  to  the  contrary,  as  shall  ^  l_  h  *  J 
Sect.  170.  hereafter  said  in  his  proper  place.     And  of  necessity 

Mirror,  cap.  s.  ^|g  change  hereafter  spoken  of,  must  be  before  time  of  memorie  ; 
y\A  14  £.  a.  ^^^  within  time  of  memory,  the  services  of  the  plough  cannot  be 
ATowrie,  9^4.     changed  into  money  by  consent  of  the  tenant  and  the  desire  of 

3  £.  3.  Action  the  lords,  {Scilicet j  mto  an  annual!  rent,  neither  by  release  or 
sar  le  stat.  24.  confirmation  or  other  conveyance,  so  long  as  the  seigniory 
10  £.  3. 34.        remaineth,  as  shall  be  said  in  his  due  place. 

Avowrie,  IS4.    39  £.3.  17.    39  Abb.  p.  3.    ao  Ass.  1.    Cap.  ConfifmatioD,  Scet.  539. 

**  Ought  to  come  xoith  their  ploughes*'  The  plough  is  named 
propter  excdlentiam ;  but  the  side,  and  the  sy  di,  for  the  reaping 
m  narvest,  and  such  like,  are  also  included.    For  as  carucata 

4  E.  3. 161.  terns f  a  ploughland,  may  containe  houses,  milles,  pasture, 
0E.  3. 283.        medow,  wood>  &c.  as  pertaining  to  the  plough;  so  under  the 

service  of  the  plough,  all  services  of  tillage  or  husbandry  are 
included. 

"  Yet  the  name  of  socage  remaineth."  Altho' the  cause  where- 
upon the  name  of  socage  first  grew  be  taken  away,  yet  the  name 
remaines  the  same  it  hath  been,  and  is  used  to  d^tinguith  this 
tenure  from  a  tenure  by  knight's  service.  Nomina  si 
nescispverit  tS'  cognitio  rerum.  Et  nomina  siperdas,  rST-H 
certi  custinctio  rerum  perditur.  Therefore  the  names  I  o  '  I 
of  things  (as  Littleton  here  teacheth)  are  for  avoyding 
of  connision  diligently  to  be  observed. 


thetegi. 


*  It  if  to  te  ob$ened  that  ihe  wurdt "  time  of  memorj,"  tmut  he  r^erred  to  the  words  m 
**  the  limitation  of  time  of  memory/'  and  therefore,  iandkng  as  they  appear  to  do  fM£%» 
«iiiErrsrMd  of  jf  lord  Coke  had  tutd  tM  words  *'  time  oat  of  memory." 


Sect.  120. 

j^  LSOp  if  a  man  holdeth  of  his  lord  by  escuage  certaine,  scil.  in  this 

manner,  when  the  escuage  runneth  ana  is  assessed  h/ parliament  to  a 

greater  or  lesser  sum,  thai  the  tenant  shall  pay  to  his  lordbut  halfe  a  marke 

for  escuage,  and  no  more  nor  lesse,  to  how  preat  a  sum,  or  to  how  little  the 

escuage  runneth,  l^.  such  tenure  is  tenure  tn  socage,  and  not  hnglWs  ser- 

vice.    But  where  the  swmne  which  the  tenant  shall  pay  for  escuage  is 

uncertame,  scil.  where  it  may  be  that  the  summe  that  the  tenant  shaUpay 

for  escuage  to  his  lord,  may  be  at  one  time  more  and  at  another  time  less, 

according  as  it  is  assessed,  6sc.  such  tenure  is  tenure  by  iadght's  service. 

(6  Co.  6.  b.)       **JPSCUAGE  certasney'*  is  not  in  rm  veritate  sermtnm  seuti, 

which  IB  to  be  done  by  the  body  of  a  man,  but  it  is  «em- 
xMium  crumena,  of  moneyy  which  is  to  oe  drawne  out  of  die  purse, 
ttod  that  is  in  e&ct  a  tenure  in  socage;  wherem  it  is  to  be 
observed,  that  the  service  of  nayment  d  money  is  the  more 
base,  and  lesse 'profitable  for  we  commonwealu  in  this  case ; 
and  hereof  somewhat  hatli  been  said  before  in  the  Chapter  of 
Escuage,  Sect.  989  99. 

If 


K2.  C-  5.  Sect.  121.  Of  Socage.  [87.  a. 

If  a  man  hold  by  homage,  fealty  and  escuage,  scil.  by  an  halfe  ^5  ^  3.  tu. 
penny,  when  escuage  ruhs  at  fortie  shillings,  this  is  a  tenure  in  ^.^£^"^'  V^' 
socage,  and  no  knight's  sendee,  for  two  causes.  441.  ft6ABs!66. 

5  E.  3. 6. 

First,  it  is  socage  tenure,  because  of  the  certainty ;  for  to  the  5  £•  4*  198. 
tenure  in  socage  certa  serviiia  doe  ever  belong,  so  as  the  hus-  VW.  Rot.  Pari. 
bandman  may  the  rather  live  in  quiet.  CleTering'»CT«c, 

ezceUently  resolred  to  pvliameDt  Hill.  3  £.  s.  coram  Rege,  Bot.  34.  Agnes  Fro  wick's 


Secondly,  Escuage  is  to  be  paid  at  every  tune  when  it  is 
assessed ;  iEmd  here  it  is  not  to  be  paid,  but  when  it  amounteth 
to  forty  diillings. 

Sect.  121. 

j^LSO,  if  a  man  holdeik  his  land  to  pay  a  eertaine  rent  to  his  lord 
^  for  castle-gardf  this  tenure  is  tenure  in  socage  (i).  But  where  the 
tenant  ought  by  himself  or  by  another  to  doe  castle-gard,  such  tenure  is 
tenure  by  knights  service. 

HEREIN 


(1)  According  to  Fitzherbert,  such  a  tenure  wds  hfdghfs  service.  This  he 
infers  from  the  form  of  a  writ  of  livery  sued  out  by  an  heir  on  staining  his 
full  age,  where  he  held  of  the  king  as  of  an  honor  in  the  kind's  hands  by  the 
service  of  rendering  the  rent  of  ten  shillings  a  year  towards  guarding  the 
castle  of  Dover ;  and  Fitzherbert  endeavours  to  account  for  the  tenure  being 
knight's  service,  by  suggesting,  that  the  service  might  anciently  have  been 
g  uardins  the  castle,  and  that  m  modem  times  the  kmgmight  take  a  rent  in 
ueu  of  me  castle-guard ;  which  taking  of  a  rent,  says  Fitzherbert,  would  not 
idter  the  nature  of  the  tenure.  Fitzherb.  Nat.  Br.  256.  However,  this  opinion 
of  the  reverend  judge  is  not  delivered  absolutely,  but  is  accompanied  with  a 
fUiere;  and  indeed  it  seems  very  liable  to  exception.  For — 1.  The  form  of 
the  writ  relied  upon  appears  quite  consistent  with  soca^  in  capite ;  suing  of 
livery  by  the  heire  at  full  age  having  been  incident  to  Uiat  tenure  as  well  as 
to  knighfs  service  in  capite^  unless  the  heir  was  under  fourteen  at  the  death  of 
the  ancestor.  See  ante  77.  a. — 2.  The  propriety  of  the  writ,  in  the  case  to 
which  it  is  applied,  may  be  suspected ;  for  suing  of  livery  by  ihe  heir,  except 
in  some  few  special  cases  distinguished  by  a  Kind  of  prescription  of  which 
lord  Coke  speaks  doubtfully,  was  confined  to  tenure  in  capite^  or,  to  use  the 
phrase  preferred  by  Mr.  Madox,  uJt  de  corond^  whereas  the  writ  in  Fitzherbert 
represents  the  tenure  to  have  been  ut  de  honore.  See  ante  73.  a. — 3,  Fitzher- 
bert's  reason  for  considering  the  tenure  as  knight's  service  seems  unwarranted 
by  the  terms  of  the  writ.  He  supposes  the  service  reserved  to  be  castle- 
guard,  and  the  rent  to  be  merely  taken  by  the  king  as  a  commutation  in 
money;  but  the  writ  expressly  states  the  rent  to  be  the  service. — 4.  If  Fita- 
herbert,  by  saying  that  the  king  took  the  rent  for  the  castle-guard,  means  that 
the  latter  was  qo  changed  into  the  former,  that  the  castle-guard  could  no 
longer  be  demanded,  Uien  his  idea  of  the  tenure's  continuing  to  b^  castle-  . 
ffuard  and  in  dbivalry,  is  contradicted  bj  sir  WilHam  Capell's  case  cited  in 
lord  Coke's  report  of  Liittrel's  case;  for  m  that  Ae  court  held,  that  by  such 
a  perpetual  change  of  the  service  the  tenure  was  converted  into  socase.  See 
4  Co.  88.  a. — 5.  The  authority  of  Littleton  is  cl«flirty  against  Fitdierbert's 

Vol.  I.  Z  notion ; 


87.  a.  87. b.]       Of  Socage.       L.2.  C.5.  Sect.  122, 123. 

Vide  Sect.  98,     XJ  E  R  £1 N  the  difference  Btandeth  thus.  If  a  rent  be  paid  for 

99.  'XX    es^e-garde,  it  is  deere  a  socage  tenure,  as  it  is 

Vid     Co  88     *^  agreed  in  LuUereTs  case  according  to  Littleton  b  TST-"! 

io  llnttrVs    '     opinion.  But  if  a  sunune  in  groese,  or  other  thing,  be  L  |j    J 

cue.   19  R.  s.    Toluntarily  paid  or  given  by  the  tenant,  and  voluntarily 

G«rd.  195.  received  by  the  lord  in  lieu  of  castlegard,  yet  the  tenure  bj 

46  A»5. 66.         knight's  service  reinaineth.     Vide  Sect.  ^,  ^  99. 

f .  N.  B.  83. 956. 

6  Co.  90.  Gregorie'f  case. 

Seel.  122. 


^  LSOy  in  all  cases  where  the  tenant  holdeth  of  his  lord  to  paif  unto  him 
any  certaine  rent,  this  rent  is  called  rent  service, 

1 T  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least ;  in  respect  whereof 
the  lord  may  distroine  for  it  of  common  right.     See  more  of  this 
matter  in  the  Chapter  o^  Rents. 


Sect  123. 

A  IjSO,  in  such  tenures  in  socage,  if  the  tenant  have  issue  and  die, 
his  issue  being  within  the  age  of  \/[  yeares,  then  the  next  friend 
(le  prochein  amy)  of  that  heire  (1),  to  whom  the  inheritance  cannot 
descend  (a  que  le  heritage  ne  poet  descender),  shall  have  the  wardship 
of  the  land  and  of  the  heire  wUill  the  age  0^  14  yeares,  and  such  gardeine 
ts  called  gardeine  in  socage.  For  if  the  land  Ascend  to  the  heire  of  the 
part  of  tne father,  then  the  mother,  or  other  next  cousin  of  the  part  of  the 
mother,  shall  have  the  wardship.  And  if  land  discend  to  theheir  of  the  part 
of  the  mother,  then  the  father  or  next  friend  of  the  part  of  the  father 
shall  have  the  wardship  of  such  lands  or  tenements.  And  tthen  tlie  heyre 
cometh  to  the  age  of  \/[  years  complete,  he  may  enter  and  oust  the  gardiau 
in  socage,  and  occupy  tne  land  himself e,  if  he  wilL    And  such  gardian  in 

socage 

■  ■■■''  ' '  ■  ■  - ■■ '  »         — —  ■,...     .1  ,        . 

notion ;  and  according  to  the  opinion  of  the  former,  a  case,  in  which  the  service 
reserved  was  a  yearfy  rent  in  money  for  guard  of  the  castle  of  Dover,  was 
adjudged  early  in  the  reign  of  Charles  the  first.  See  Litt.  Rep.  47.  However 
it  should  not  be  concesJed,  that  in  this  last  case  the  court  seemed  inclined 
to  think,  that  under  special  circumstances  there  might  be  a  change  of  the 
castle-guard  into  rent  by  consent  of  the  king  and  bis  tenant  without  altering 
the  tenure,  where  evidence  could  be  given  of  the  maimer  in  which  the  change 
was  effected. — [Note  58.] 

(1)  Here  the  word  heir  is  significant ;  for  it  seems  to  import,  that  guardian  - 
ship  in  socage  can  be. of  Aeirj  only. .  However,  though  it  was  always  clear,, 
that  ffuardian  in  chivalry  could  only  be  on  a  descent,  yet  some  have  doubted 
whether  wardship  in  socage  might  not  be  wliere  the  infant  was  in  by  purchase. 
This  point  was  agitated  so  late  as  the  28th  and  129th  of  Charles  the  second, 
when  the  court  lield,  thf  t  guardianship  in  socage  was  equally  confined  to  a 
descent  with  guardianship  in  chivalry,  a  Mod.  176.  Vin.  Abr.  Guardian,!. — 
[Note  59.] 


L.  2.  C;  5.  Sect.  123-      Of  Socage.  [87.  b.  88.  a. 

socage  shall  not  take  any  issues  or  profits  of  such  lands  or  tenements  to  his 
own  usey  but  only  to  the  use  and  profit,  of  the  heire ;  and  of  this  he  shall  ren- 
der an  account  to  the  heire,  when  itpleaseth  the  heire  after  he  aecomplisheth 
the  age  of  i/^  yeares.  But  $ucn  gardian  upon  his  account  shall  have 
allowance  of  all  his  reasonable  costs  and  expences  in  all  things,  8fc.  And 
if  suck  sardian  marry  the  heire  within  age  ofi/^  yeares,  he  sJuill  account 
/o  the  heire,  or  Jus  executors,  of  the  value -of  the  marriage,  although  that 
he  tooke  nothing  for  the  value  of  the  marriage ;  for  it  shall  be  accounted 
his  own  folly,  tmt  he  would  marry  him  without  taking  the  value  of  the 
marriage,  unless  that  he  marrieth  mm  to  such  a  marriage,  that  is  as  much 
worth  in  value  as  the  marriage  of  the  heire. 

*'  TN  such  tenures  in  socage**    If  a  man  be  seised  of  a  rent  (aRo.Abr.  40.) 

charge,  rent  seckc,  common  of  pasture,  and  such  like  inhe- 
ritances} which  do  not  He  in  tenure,  and  dyeth,  his  heire  within 
age  of  14  yeares ;  in  this  case  the  heire  may  choose  his  ^ardein  : 
but  if  he  be  of  such  tender  yeares  as  he  can  make  no  choice;  then  y^e  ie  statute 
(if  the  father  hath  made  no  disposition  of  the  custody  of  the  dc  4  &  5  Fh. 
childe)  it  were  most  fit,  that  the  next  of  kin,  to  whom  the  inherit-  &  Marie^cap.  8 
ance  cannot  descend,  should  have  the  custody  of  him  (2).  And 
whosoever  taketh  the  rent>  &c.  the  heire  shall  charge  him  in  an 
account.  But  if  he  hold  any  land  in  socage^  in  that  case 

C88.n  ^^^  ^^  gardian  in  socage  shall  take  into  his  custody  as 
^     I  well  the  rent  charges,  &c.  as  the  land  hoi  den  in  socage, 
because  he  hath  the  custody  of  the  heire. 

'^  If  the  tenant  liave  issue  and  die"     The  same  law  it  is  if  the 
tenant  hath  no  issue,  but  a  brother  or  cosin  within  age  of  14 
jeares  at  the  time  of  his  death,    fa]  Also  this  doth  extend  as  Fa]  10  R.  3. 
well  to  issue  female,  as  to  issue  male.  Account,  133. 

"  Within  the  age  ff  i\  yeares**     Of  thb  sufficient  hath  been 
spoken  in  the  next  prececung  Chapter. 

**  Then  the  nest  friend  (le  prochein.amy)  of  that  heire^  to  xiohom  Glanvil.  lib.  7. 
the  inheritance  cannot  descend.**  The  next  fneiid  of  the  heire,  &c. '  ^^^P-  ^  ^  • 
Here  friend  (amy)  is  taken  for  the  next  of  blood.  So  the  effect  of  fjej"*"?/!, 'f ? 
it  isy  that  the  next  of  his  blood  to  whom  the  inheritance  cannot  cap.^o.  Stat,  de 
discendy  whereby  affinity  without  blood  is  excluded.  Hibernia,  tit. 

PartitioD. 

«  The  neatr  (P*°^^-  446.) 

{6]  If  there  be  three  brethren^  and  the  ^oimgest  holdeth  land  [b]  vid.  30  Ass. 
in  socage,  and  hath  issue  and  dyeth,  his  issue  within  age  of  14  47* 
yeares,  botib  the  uncles  are  in  equall  degree,  and  yet  the  eldest 
shall begardian;  because  in  equall  degree  the  law  preferreth  him. 
[c\  And  yet  if  lands  holden  in  socage  be  given  to  a  man  and  to  M  PI.  Com. 
the  heirs  of  his  body,  and  he  dyeth,  his  heire  within  age,  the  next  Carrers  case. 
cosin  of  the  part  of  the  ftither,  albeit  he  be  worthier,  shall  not  be 
preferred  b^ore  the  next  cosin  of  the  partof  themodier,  but  such 
of  them  as  first  seiseth  the  heire  shall  have  his  custody  (1).   But 

if 


<2)  See  post.  88.  b. 

(1)  This  is  according  to  the  rule,  inaguali  jure  melior  est  conditio  possi- 
dentis.   Plowd.  296,  in  Carrel's  case.    See  too  Hawk.  Abr.  of  Co.  Liti. 

Z2 


88.  a.  88.  b.]  Of  Socage.        L.  2.  C.  5.  Sect  123. 

47H,3.0anl.    if laods  be  givotin  Imiduiiiiiage,  andtliedoiieethaie 
(iRo  Abr  4o    ^^''■^'^taewiUiinageof  i4yeai«s,tl]eiiextondnoftliep«ct 
Abum.«.)       oT the  modier  shall  hsve  tbe  cittlody  of  the  bod j,  and  noc  the 

next  of  kin  of  the  port  of  diefitther,  albeit  he  fint  seised  k,  be- 
cause the  mother  was  the  cause  of  the  gtfL  If  a  man  be  seised  of 
lands  holden  in  soowe  of  die  part  of  his  father,  and  of  other  hmda 
holden  in  socage  ofthe  part  of  his  niochery  vid  djedi»  his  isme 
being  within  tM  age  of  14  jeares,  in  this  case  snoi  of 
the  next  »*  of  kinne  of  either  side,  as  fifithappeth  the  FSS.n 
body  ofthe  hetre,  shaD  hare  hini  (i);  but  the  next  15*1 
of  Mood  of  the  psot  of  the  lather  shall  enter  into  the  ^ 
lands  ofthe  part  ofthe  mother,  and  the  next  of  kinne  of  the 
part  of  the  mother  shaD  enter  into  the  lands  of  the  part  ofthe 
father  (a). 
fa]F.N.B.  [</]If  jl.be  gardian  in  socage  of  thebody  and  lands  of  i?.  with- 

in. B.  ^P^-  in  the  age  of  fourteene  yeares,  A.  shall  be  gardian  in  tocBgsper 
vJpr'Al^'*   cause  dc gard  (3).  Butanfaifantwithmage,  thatfe]  isnottntfie 

«  U  r'  <=•««»/  ^«'«*«'.  <«»<«  be  prdi«.TW  J  beco-e  no 
ai  R.  3.  KnfMt,  writ  of  account  lyeth  against  an  mfimt.  And  herewith  i^;reeth 
9.  f  7  E.  9.  Bract,  If]  and  yieldetn  this  reason,  almm  regere  non  fotest,  qui 
'^i?""*'tf ** ' '  seipsutn  reeere  non  novit.  And  Pleta  saith,  f  AT  fliat  minor  ininortM 
^ouA  cuSodireLndebft:  alios  enmpratumit«^L^liregert,f!m,np,Mm 
F.  N.  B.  1 18.  regere  nescit,*  And  by  like  reason  an  ideot,  a  man  non  compos 
if]  Bract,  li.  a.  mentis^  a  lunaticke,  a  man  atcus  el  mutus^  or  surdus  ei  nmkUt  or 
Hi'ivut  a  leper  removed  by  a  writ  ^/!^o<oafRODf»<fo,  cannot  be  gard&m 

ia.  la       '*      ^"  socage.  But  in  the  case  ij/fg^rd  per  cause  de  gardy  there  lyeth 

an  action  of  account  against  A,  in  the  case  abovesaid. 

[i]  Lib.  Rub.  **  To  tohom  the  inherUanee  cannot  descend  (a  qne  le  heritage 

riD.  70.  ne  poet  descender)."    [fj  NuUus  harediputa  suo  nropinquo  w 

f  *j  Gbinv.  Kb.  7.  extraneo  perictdosa  sank  (4)  custodia  committatur.    Note  [*]  this 

rnpl.  Com.  ^^^^  (poet)  may  or  can,  U]  And  therefore  this  doth  not  onely 

Carrei'scsK.  exclude  an  immediate  discent,  but  all  possibility  of  discoit. 

(a  Ro.  Abr.  40.  As  if  a  man  hath  issue  two  sons  by  several  venters,  and  having 

M^']^\^'^'  ^^^  holden  in  socage  of  die  nature  of  burg^  En^h  dieth 

*  The  patittge  ktre  cUedfrom  FUta  U  m  tht  tUveiUh  chapttr  ^the  tnottdeOtmi. 


(1)  See  ante  88.  a.  note  i. 

(it)  Mr.  Serjeant  Hawkins  supposes  an  elder  brodier  to  purchase  land,  and 
the  land  to  descend  to  his  younger  brother  being  under  14 ;  in  which  case  the 
infant's  paternal  and  maternal  relations  are  equally  of  the  blood  of  Uie  first 
purchaser,  and  therefore  equally  capable  of  inheriting  to  them :  and  then 
Mr.  Serjeant  asks,  who  shall  be  guardian  in  socage.  Hawk.  Abr.  of  Co.  Litt. 
Perhaps  there  may  be  some  difficulty  in  solving  this  auestion.  If  Littleton's 
rule  be  understood  strictly^  there  cannot  be  any  guaroian  in  socage  in  such  a 
case,  unless  the  next  friend  is  a  father  or  mother  or  other  Hineal  ancestor,  or 
ofthe  half  blood;  for  all  ofthe  other  relations  may  by  possibility  succeed  as 
immediate  heirs  to  the  son.  But  if  the  next  of  blood  on  either  side  may  be 
guardian,  the  mother's  blood  must  be  preferred,  because  they  are  the  mast  . 
remote  from  the  succession. — [Note  60.]  j 

(3)  Guardian  per  cause  de  toardfis,  where  one  infant  in  wardship  is  guardian 
of  another  infant,  in  which  case  the  wardship  of  the  first  infant  entitles  his 
guardian  to  the  wardship  of  the  second.  But  it  seems,  that  only  guardian  in 
chivalry  and  in  socage  could  be  guardian  per  cause  de  voard.  See  2  Ro.  Abr. 
35. 40,  and  Vaugh.  i84.-.[Note 6i.] 

(4)  Sine  instead  oUnne  seems  necessary  to  the  sense  of  this  passage. 
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the  younger  brother  within  age  of  14  yearee,  [m]  the  elder  [m]  Lit.  lib.  1. 

brother  of  the  halfe  blood  8h2l  not  have  the  custody  of  the  «>.  2,  3. 

land  (5);  because  by  possibility  the  elder  may  inherit  the  land ; 

for  if  the  youngest  dye  without  issue^  and  the  land  discend  to  an 

undd,  the  elder  brother  of  the  halfeblood  maybe  heire  unto  him : 

and  herewith  doth  agree  our  ancient  authors,    [n]  Hara  sok-  [n]  Bract,  lib.  2. 

numnisubcustodidcapiialkimdomn<mtmn(meri^  n^'^r't 

consanguineoriumaunrumprwjm^uorwnfhbo^^  quicon^undi  ^^^  jV^'  |^'  ^' 

guntjure  umguinu^  et  nan  jure  sueceuionist  ex  parte  quorum  non  qq^^^  *, '  §Jq|,  ,, 

descendii  Jutredita$ ;  et  repuarUer  verum  est 9  juod  nunquam  rema-  Fortesc.  c.  40. 

TtebU  aUfuis  in  cuttodid  dkcujusy  de  qno  habenpossii  nupciot  quod 

veliijus  damare  in  ipsa  hareditate^  et  unde  si  plures  sirU^ia  et 

fusrides  tenere  debeant  in  sooagio^  nulla  debet  esse  in  custodid  alte^ 

ritu>     [o]  And  this  is  contrary  to  the  civil  law;  for  leges  civiles  [0]  Kortesc.  ubi 

impuberum  tutelas  prosmis  de  eorum  sanguine  committunt^  site  ""PJ^*    Siatut. 

agnaHJv€rint,sk^cognatU^  ^,^^^.^' 

ei  ordvMm^  ma  %n  MsredxtaU  pupiUt  suocessurus  est.    But  this  £.1. 
the  law  of  England  saith,  est  quasi  agnum  lupo  committere  ad 
devarandmn  (^. 

*'  Then 

(5)  This  point  appears  to  have  been  adjudged  contra  in  lord  Coke's  time, 
though  it  is  not  taken  notice  of  by  him.  See  Swan's  case,  2  Ro.  Abr.  40. 
Ow.  128.  Mo.  635.  Cro.  Eliz.  825,  and  2  And.  171.  However,  as  lord  Coke 
liere  decides  against  the  half  blood,  tlie  question  was  revived  after  the  Resto* 
ration;  but  the  case  did  not  produce  any  opinion  of  the  court.*  T.  Jo.  17. 
The  rule  as  expressed  by  lord  Coke  certainly  excludes  the  half  blood;  be- 
cause he  extends  it  to  all  possibility  of  descent.  But  if  the  judgment  in  Swan's 
case  was  right,  the  rule  should  be  confined  to  all  possibility  of  immediate 
descent.— [Note  G2.] 

(6)  Lord  chancellor  Macclesfield  very  much  disapproved  of  the  rule  of  our 
law,  which  gives  the  guardianship  in  socage  to  the  next  of  kin  to  whom  the. 
land  cannot  descend.  He  woula  not  allow  the  exclusion  of  the  heir  to  the 
land  to  be  founded  on  reason,  but  deemed  it  the  o£&pring  of  barbarous  times, 
and  the  effect  of  a  cruel  presumption.  Therefore,  when  he  was  applied  to  on 
a  like  principle,  for  an  order  to  reikiove  a  lunatic  from  the  custody  of  Mr. 
justice  Dormer,  who  was  the  lunatic's  uncle,  and  next  in  remainder  to  him, 
but  had  with  the  consent  of  the  nominal  committee  of  the  lunatic's  person 
taken  care  of  him  for  many  years,  and  treated  him  with  the  greatest  tender- 
ness, under  these  circumstances  his  lordship  refused  to  make  such  an  order. 
1  P.  Wms.  260.  See  also  9  Mod.  142,  and  Cary's  Rep.  137, 138.  But  not- 
withstanding this  couure  by  one  most  deservedly  of  high  authority,  the  rule 
df  our  law  in  respect  to  guardianship  in  soc^e,  considered  as  one  settling  the 
right  by  nearness  of  blood  without  regard  to  personal  qu(UificationSfWhidtk  was 
the  point  of  view  m  which  lord  Coke  and  those  he  follows  extolled  it,  is  surely 
very  defensible;  for  it  gives  the  custody  of  the  infant's  person  to  those,  who 
in  point  of  nearness  of  blood  have  equal  pretensions  to  the  trust,  without  the 
same  temptation  in  point  of  interest  to  abuse  it.  Howeveri  in  justification  of 
the  Roman  law  it  should  be  remembered,  that  their  order  of  succession  made 
it  impossible  to  adopt  a  distinction  like  that  of  our  law  in  the  case  of  guardian- 
ship m  socage;  for  by  the  Roman  law,  the  relations  both  of  the  fathers  and 
mother's  blood,  being  in  eoual  degree,  were  equally  capable  of  inheriting; 
and  the  emperor  Justinian  having  wholly  destroyed  the  distinction  between 
the  agnaH  and  cognatiy  there  could  not  be  proadmity  of  blood  without  proximity 
to  the  succession.  Novell.  18.  c.4,  5.  Such  being  the  difference  of  the  two 
laws  in  point  of  succession,  it  is  rather  unfair  to  make  a  comparison  between 
them  in  point  of  guardianship.  Besides,  nearness  of  blood  atone  is  at  best  a 
very  exceptionable  rule  for  settling  the  right  of  guardianship.     It  must  fre- 
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qoenlly  giire  a  fftle  to  tbose,  wbo  are  inevefj  ropect  tbe  leait  qoafiied  fiir  a 
trnft  «o  delicate  aod  importaBt.  Ncarnev  of  blood  onghr  to  be  gveaiiy 
rei^arded ;  particidaHj  in  tbe  caM  of  paroMs,  iHioK  thie  bj  native  ■  so  i 
that  to  wnst  from  tbiein  tbe  outodj  aod  edncatioo  of  tbeir  cfaibfaea» 
when  there  m  anj  grom  mbcoDdoct,  or  th^  most  apparent  iiw  ^mtkf, 
be  Terf  mhoman  indeed*  But  persoaal  quaiitiei,  wtnafinn  of  bfe^ 
die  Meceamm,  and  odier  citciuuilaiicci>  wbetber  opeiatmg  tar  ( 
ibould  also  be  attended  to;  and  bence  ariKt  tbe  iwvettikj  S  a 
poirer  m  the  choice  of  gnardianf.  On  this  principle,  in  nanj 
£orope  the  father  it  now  entrotted  with  tbe  power  of  anigning  _ 
hit  children  by  teftanienty  andferwantof  atfstamfntajygoardianL 
magitttate  or  judicial  olficer  it  authorized  to  nominate;  and  in  other  <3oaDtries 
ffoardiant  are  wholly  dattre  by  a  oHttistrate.  Groenweg.  de  Leg.  Abragat. 
fib.  i«  tit*  ^^,  Voet  Comment^ad  Pan&ct.  L  36.  i,  2,  3.  1  Strab.D0n1.TO4. 
Stair^t  Inst,  ci  hem  of  Scod.  3d  ed.  46.  In  effect^  our  law,  at  changed  1^ 
ttatuteti  and  regulated  by  the  modem  practice  of  the  court  of  cbaniaeij,  con^ 
formt  very  much  to  thete  roodet  of  pretcribiog  who  thall  have  the  gnanfaiiabip. 
But  thit  tuhject  will  be  more  fully  opened  in  the  succeeding  notet.^— [Note  63.] 

(7)  At  to  the  constnicdon  of  the  words  next  of  blood  in  other  catcs,  see 
ante  10.  b.  and  note  2,  there, 

(8)  Ante  84.  b. 

Oj)  Lord  Coke  thonld  not  be  understood  to  assert  that  a  guardian  by  nature 
in  not  accountable  for  the  profitt  of  the  infaot't  ettate;  thai  being  a  doctrine 
which  teetnt  incontittent  with  the  nature  of  every  other  kind  of  gnaidiansbro 
cxccfit  guardianship  in  chivalry.  It  it  therefore  presumed,  that  lord  Coke^ 
meaning  was,  that  the  father  thall  be  deemed  guardian  in  socage;  because  in 
that  character  the  law  maket  him  accountable  to  the  son  for  the  Tolue  ^  kis 
marriage  at  well  at  for  the  prqfits  of  his  lands;  whereat  in  the  character  of 
gardian  by  nature^  he  it  only  accountable  for  the  latter*. — [Note  64/] 

(10)  Ante  84.  a. 

*  7Ui  appean  to  bt  Ou  noU  referred  to  hy  Mr.  Hargraee  in  the  emtb^ing  pari  cf  ka  noCe 
It.  10  88.  b.  where  ht  tpeah  ef  a  preceding  note,  which  in  tbe  Jast  sentence  is  angvardedly 
cxpreSMd,  at  if  receiving  the  profits  of  lands  might  be  part  of  the  oiBcc  of  gnaidian  by  natuie.. . 
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law,  and  by  custome.  By  the  common  law  there  are  foure  man« 
ner  of  sardians,  viz.  gardian  in  chivalry  (whom  Littleton  hath  de- 
scribea  before,  Sect.  I03y&c.)(ii)  gardian  by  nature,  as  the 

father 


(11)  Ante  74*  b.    Though  guardianship  in  chivalry  is  now  taken  away  by 
9Ct  of  parliament,  it  may  be  useful  to  recollect  some  general  things  concerning 
it ;  and  for  theease  of  the  student  in  that  respect,  the  following  particuljurs, 
selected  principally  from  the  Chapter  of  Knights  Service,  are  brought  into 
one  point  of  Tiew^--Guardian8hip  m  ctavalwy  coold  only  be  where  the:estate 
vested  in  the  infiuit  by  drvoert^.— All  males  under  31  at  the  ancestors  death 
were  liable  to  it ;  but  nUjenudeSf  unless  they  were  then  under  14. — ^It  ex- 
tended, not  only  to  the  person  ef  the  infant,  hot  also  to  all  such  of  tlie  infant's 
Itmds  or  tene$nents  as  were  within  the  guardian's  seigniory ;  and  if  the  king  was 
guardian  in  respect  of  a  tenure  in  capiUy  then  to  the  vokole  of  the  infant's 
estate,  of  whomsoever  holden,  whatever  the  tenure,  and  whether  lying  in 
tenure  or  not.^— If  the  infimt  heir  held  lands  by  knights  service  of  several 
lords,  each  lord  had  the  wardship  of  the  land  within  his  seigniory  ;  and  as  to 
the  body,  the  wardship  of  it  belonged  to  that  lord  of  whom  the  tenure  was 
most,  ancient,  he  being  styled  the  lord  by  priority^  and  the  others  lords  by 
posteriority.    But  this  must  be  understood  with  an  exception  of  the  king  ;  for 
if  any  lands  of  the  Infant  were  holden  of  the  kins  by  knights  service  in  captte^ 
he  was'  entitled  to  the  wardship  both  of  the  inrant's  body  and  all  his  lands 
held  of  the  crown  in  capite^  or  of  others  by  km'ghts  service. — It  continued  over 
males  till  twerUy-oney  over  females  till  sixteen  or  marriage. — ^When  it  deter- 
mined, if  the  tenure  was  of  a  stsbfecty  the  heir  might  enter  on  the  lord  immer 
daiely;  but  if  the  king  had  the  waraship,  then  the  heir  was  not  entitled  to  take 
possession  of  .the  land  without  suing  to  the  crown  for  livery,  which  was  a  pro- 
cess both  nice  and  expensive.    See  ante,  77.  a« — It  had  a  preference  with 
respect  to  the  custody  of  the  infant's  body  over  every  other  species  of  wardship, 
except  only  that  of  thejather  where  the  mfimt  was  his  heir  apparent ;  even  the 
mother  being,  excluded. — It  entitled  the  lord  to  make  a  sale  of  the  marriace  ^ 
of  the  infant,  subject  only  to  the  restriction  of  not  disparaging;  and  if  the 
infant  refused  the  marriage  tendered  by  the  lord,  or  married  after  such  a  tend^ 
and  against  the  lord's  consent ;  in  the  former  case,  the  infant  was  liable  to 
the  payment  of  a  sum  equal  to  the  value  of  the  marriage,  that  is,  to  the 
profit  which  the  lord  mignt  have  made  by  the  sale  of  it ;  in  the  btter  case, 
the  heir  Jemale  paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was 
charged  the  double  value,  which  was  called  a  forfeiture  of  mandage.-«-'nie 
ffuardian  in  chivldry  was  not  accountable  for  the  profits  made  of  the  infant's 
jaad  durinff  the  wardship,  but  received  them  for  his  own  private  emolument, 
subject  only  to  the  bare  maintenance  of  the  infant.     At  least  it  doth  not  ap^ 
peiur  in  any  work  we  have  seen,  what  means  were  provided  for  enforcing  the 
guardian  out  of  the  profits  of  Uie  estate  in  wardship  to  support  and  educate 
Uie  infant  in  a  style  and  manner  suitable  to  his  rank  and  fortune.— *Lastly> 
guardianship  in  chivalry,  being  deemed  more  an  interest  for  the  profit  of  the 
guardian  than  a  trust  for  the  benefit  of  the  xoardy  was  saleable  and  transferable, 
Tike  the  ordinary  siAjectB  of  property,  to  the  best  bidder,  and  if  not  disposed 
of  was  transmissible  to  the  lord's  personal  representatives.    Thus  the  custody 
of  the  infant's  person,  as  well  as  the  care  of  his  estate,  might  be  devolved 
upon  the  most  perfect.  ^ait^CT'  to  the  infant,  one  prompted  by  every  pecuniary 
inotive  to  abuse  the  delicate  and  important  trust  of  education,  without  any 
ties*  of  blood  or  regard  to  counteract  the  temptations  of  interest,  or  any  suf- 
ficient authority  to  restrain  him  from  yielding  to  their  influence.    This  ex*- 
plicatton  of  the  nature  of  wardship  in  chivalry,  general  as  it  is,  may  well 
excite  a  strong  idea  of  the  horrid  evils  necessarily  incident  to  it.    On  the  first 
reflection  it  is  natural  to  wonder,  how  it  happened,  that  a  sfiecies  of  guardiap* 
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ikther  of  the  ddest  8on>  of  whom  littfatois  had]  ipoken.  Sect  1 14,  (1 3) 

gardian 

% 

ship  80  constituted  on  principles  repugnant  to  the  voice  of  nature,  so  founded 
in  mhumanity,  so  retanling  to  the  progress  of  science  and  literature  amongst 
persons  of  high  birth  and  with  great  hereditary  estates,  and  so  seemingly 
replete  ^th  mischiefe,  both  public  and  pritate,  should,  in  a  country  distin- 
guished for  continual  struggles  to  presenre  the  valuable  and  to  annihilate  the 
oppressive  parts  of  its  constitution,  be  patiently  endured  for  several  centuries 
after  the  Conquest,  and  even  remain  unrefbrmed  by  any  eiisctual  checks  to 
soften  its  rigour,  till  it  was  wholly  taken  away  at  the  Restoration.  Perhaps 
however  on  further  consideration  of  the  subject,  the  wonder  may  in  some 
measure  cease ;  for  the  facility  of  evading  guardianship  in  chivalry,  which 
could  only  be  on  a  descent^  may  account  both  for  its  being  so  long  submitted 
to,  and  for  its  producing  consequences' less  extensively  pernicious  than  seem 
almost  necessarily  incident  to  it.  Various  modes  of  preventing  the  defcemi 
were  practised.  One  was  enfeoffing  the  heir  in  the  ancestor's  life-time;  add 
another  was  enfeoffing  strangers  on  condition  to  pay  a  sum,  iar  exceeding  die 
value  of  the  land,  at  a  time  so  fixed  as  to  correspond  with  the  heir's  coming 
of  age,  who  might  then  enter  for  breach  of  the  condition.  See  Stat.  Marie'* 
bridge,  53  Hen.  3,  c.  6.  and  2  Inst.  109.  When  these  modes  were  declared 
to  be  ftaudulent,  and  therefore  checked  by  die  statute  of  Marlebridge,  a  diird, 
still  more  fit  to  attain  the  same  end,  succeeded ;  for  use$  and  irusis  bemg  in- 
vented, and  guardianship  in  chivalry  being  onlv  of  legal  estates,  it  beaune 
the  fashion  to  make  feoflments  to  uses,  as  well  for  preventing  wardship,  as 
for  avoiding  reliefs  and  forfeitures,  and  indirectly  exercising  the  power  of 
devising ;  and  thus  the  heir  taking  only  the  use  of  the  land  on  a  descent  insteanl 
of  becoming  legal  tenant^  he  of  course  escaped  being  in  wardship.  This  evasion 
contmued  in  practice  till  4  Hen.  7,  when  the  legislature  tbougnt  proper  once 
more  to  intenere  in  favour  of  the  lord,  and  made  the  heir  of  cestuy  que  ute 
equally  liable  to  wardship  in  chivalry  with  the  heir  of  one  dying  seised  of  the 
l^al  estate.  See  4  Hen.  7,  c  17.  Ante  84.  b.  and  3  Inst.  110.  Indeed  for 
some  time  af^  4  H.  7,  there  seem  to  have  been  no  other  means  of  pre- 
venting wardship  in  chivalry,  than  the  ancestor's  making  a  lease  for  life  with 
remainder  to  his  heir  apparent  in  fee.  But  this  protection  of  wardship  in  chivalry 
was  soon  followed  bv  a  great  diminution  of  its  profits ;  for,  in  the  succeeding 
reiffn,  die  statute  or  wilLB  gave  the  power  of  devising  so  as  to  deprive  the 
lord  of  the  wardship  in  Uoo^ihirdk  of  the  land  holden  by  knights  service;  in 
which  contracted  state  this  odious  species  of  guardianship  was  suffered  to  Ian* 
guish,  till  it  was  entirely  abolished  by  the  famous  statute  of  Charles  the  secottd, 
together  with  the  other  oppressive  appendages  of  military  tenures.  3  Inst. 
110,  111.  The  curious  reader  may  see  further  on  this  subject  in  Smith's 
Commonwealth,  Engl.  ed.  b.  3.  cap.  5.  Staunf.  Prserog,  4  Inst.  188.  Ley  on 
Wards  and  Liv.  et  ante  passim,  m  the  Chapter  of  Knights  Service  and  the 
books  there  cited,  the  tides  Garde  and  Guardian  in  the  Abridgments ;  Crompt. 
Jnrisd«ofCo.  113.  a.  to  I35,and  Mad.  Excheq.  fol.  ed.331.— [Note65.] 

(13)  Many  of  our  books,  especially  some  or  modem  date,  are  very  indis- 
criminate, when  they  mention  guardiandiip  by  nature.  ScHuetimes  the  father 
is  styled  guardian  by  nature  of  his  heir  apparent  far  the  time  in  genaral  terms» 
such  as  at  first  appear  to  intimate,  that  by  our  law  no  odier  ancestor,  except 
the  fiither,  not  even  the  mother,  is  entitled  to  the  guardianship  in  that  right ; 
and  accordingly  lord  chief  baron  Comyns  makes  this  inference  from  the 
langua^  of  me  books,  though  as  we  conceive  too  hastily.  See  Com.  Dig. 
Guardtajif  C.  3  Co.  38.  a.  6  Co.  33.  b.  there  cited.  At  other  times  we  axe 
told,  that,  the  fiOher  being  dead,  the  mother  mi^  have  a  writ  of  trespass  ptare 
coHsanguineum  et  haredem  cepit ;  whidi  imports,  diat  she  may  also  be  guardian 
by  nature  of  her  heir  apparent.    But  then  the  silence  in  one  book  as  to  €>ther 

ancestors, 
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gardian  in  BOcage>  treated  of  by  Littleton  in  this  Section, 

and 
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anoetton,  and  the  express  exclosion  of  the  grand&ther  in  another  hook 
without  die  necessary  explanation,  tend  to  an  opinion,  that  all  ancestors, 
.except  the  father  and  motner,  are  really  excluded.  Ante  84.  b.  6  Co.  sa.  b. 
However  in  another  place  we  find  that  no  such  opinion  was  intended  to  be 
conveyed ;  and  we  are  informed,  that  the  grand&ther  and  other  ancestors 
may  l>e  guardians  b^  nature  of  their  heirs  apparent,  as  well  as  the  father  and 
mother ;  though  bemg  liable  to  be  postponed  to  others,  where  Ae/ather  is  not, 
both  they  and  the  mother  have  a  title  distinguishable  from  his  in  point  of  in- 
feriority.— 3  Co.  38.  a.  Further,  some  modem  books  do  not  confine  guardian- 
ship by  nature  to  heirs  amxirentj  but  denominate  the  father  and  mother  the 
natural  guardians  of  aa  their  children ;  and  sometimes  even  the  parents  of 
illegitimate  issue  seem  to  have  been  treated  as  their  natural  snardians.  1  Yes. 
158.  2  Atk.  15. 70.  9  Mod.  117.  Sometimes  also  the  guaidianship  c^femak 
children  under  sixteen,  as  given  to  the  father  and  mother  by  the  statute  of 
Philip  and  Mary,  is  said  to  be  jure  natune.  4  &  5  Phil,  and  Mar.  c.  8,  and 
3  Co.  38.  b.  This  various  and  indefinite  manner  of  expression  concerning 
guardianship  by  nature  must  create  the  most  distressing  confiision  in  the  minds 
of  students ;  and  for  their  benefit  therefore  we  shall  attempt  to  rescue  the 
subject  from  a  part  of  the  obscurity  in  which  it  is  involved,  by  offering  some 
few  distinctions  calculated  to  reconcile  the  seeming  contrariety  of  the  books, 
eo  far  as  they  are  capable  of  being  made  consistent  with  each  other,  i.  It 
seems,  that  not  only  the  father,  but  also  the  mother  and  every  other  ancestor 
may  be  guardians  by  nature,  though  with  considerable  differences,  such  as  denote 
the  superiority  of  the  father's  claim.  The  father  hath  the^rs^  title  to  guardian- 
ship by  nature,  the  mother  the  second ;  and  as  to  other  ancestors,  ifthe  same 
infant  happens  to  be  heir  apparent  to  two,  as  to  both  a  paternal  and  a  maternal 
grandfather,  perhaps  in  this  equality  of  rights  priority  of  possession  of  the 
mfant's  person  may  decide  the  preference,  according  to  the  general  rule 
in  cequmjure  mefiar  est  conditio  possidentis.  But  this  difference  merely 
respects  the  order  of  succession  to  guardianship  by  nature.  But  whilst  the 
tenure  by  Imights  service  continued,  there  was  another  difierence,  which  more 
strongly  marked  the  superiority  of  this  guardianship  when  claimed  by  the 
JIather ;  for  he  was  entitled  to  the  custody  of  the  infant's  person,  even  against 
the  lord  in  chivalry;  but  the  mother  and  other  ancestors  were  not  allowed  to 
have  the  same  preference.  It  is  by  this  last  diversity  that  lord  Coke  in  another 
place  reconciles  the  books,  which  appear  to  exclude  the  mother  and  idl  other 
ancestors  except  the  father  from  guardianship  by  nature ;  it  being  observed 
by  him,  that  the^  only  apply  to  cai(to  in  which  the  ridht  to  the  inf^t's  person 
was  in  contest  with  the  ford  in  chivalry.  3  Co.  38.  b.  Ratcliffie's  case.  9.  Ac- 
cording to  the  strict  language  of  our  law,  only  Bh  heir  apparent  can  be  the 
subject  of  guardianship  by  nature;  which  restriction  is  so  true,  that  it  hath 
even  been  doubted,  whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship,  though  denominated  apparent,  yet,  bemg  liable  to  be  superseded  by 
the  birth  of  a  son«  is  an  effect  rather  of  the  presumptive  kind.  3  Co.  38.  b. 
Ante  84.  a.  Therefore  when  guardianship  by  nature  is  extended  to  children 
in  general^  or  to  any  besides  such  as  are  ndrs  apparent^  it  is  not  conformable 
to  the  legal  sense  of  the  term  amongst  us,  but  must  be  understood  to  have  re- 
ference to  some  rule  independent  of  the  common  law.  Thus  when  in  chancery 
the  father  and  mother  are  styled  the  natural  guardians  of  all  their  children 
bom  in  marriage,  or  of  any  of  their  Ulegidinate  issue,  we  should  suppose  those 
who  express  themselves  so  generally,  to  refer  to  that  sort  of  guardianship, 
whicli  Uie  order  and  course  of  nature,  so  far  as  we  are  able  to  collect  it  by 
the  light  of  reason,  seem  to  point  out  and  to  mean,  that  it  is  a  good  rule  to 
regulate  the  guardianship  by,  where  positive  law  is  silent,  and  it  is  in  the 
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ducretioD  of  the  IcNrd  chancyllQr  to  settle  the  gnardianwiip.    So  too  vhen  lord 
Coke  88jn»  that  the  custodj  of  a  fcmaU  ^hild  under  stjieenf  to^  which  the 
fttber,  and  after  his  death  the  mother,  is  entitled  by  the  provisToDs  of  tlie 
statute  of  the  4  and  5  Philip  and  Mary,  Is  Jure  natunsy  we  should  uDderstand 
him  to  mean,  not  that  such  a  custody  was  tk  guardianship  by  nature  recognised 
by  our  common  law,  but  merely  that  it  was  a  sUdutory  guardianship  adopted 
by  the  legislature  in  conformity  to  the  dictates  of  nature,  and  upon  pHncipIea 
of  eenenu  reasoning.    But  though  what  our  law  calls  giuirdiandiip  by  nature 
is  thus  confined  to  the  heir  apparent^  yet  we  must  not  from  thence  conclude^ 
that  parents  have  not  a  right  to  the  custody  of  their  other  children ;  for  oar 
law  gives  the  custody  of  them  to  their  parents  till  the  age  oi  fourteen  by  the 
guardianship  of  nurture ;  which  species  of  guardianship,  thou^  it  differs  from 
that  by  nature  not  only  in  nasue  but  also  in  duration  and  some  other  particulars^ 
as  will  appear  by  the  next  note,  is  founded  on  a  like  conformity  to  the  order 
of  nature.    It  being  thus  explained,  who  are  entitled  to  the  guardianship  by 
nature^  and  what  infants  are  its  objects,  we  shall  conclude  with  some  few  other 
particulars  concerning  it. — This  guardiansliip  continues  till  the  infant  attains 
the  age  of  tvoentu'one. — ^The  books  inform  us,  that  it  extends  no  farther  than 
the  custody  of  tne  infiut's  person ;  a  peculiarity  we  did  not  sufficiently  advert 
to,  when  we  were  writing  a  precc^iing  note,  which  in  the  last  sentence  is  un- 
guardedly expressed,  as  if  receiving  the  profits  of  lands  might  be  part  of  the 
office  ofguaroian  by  nature.  See  ante  note  8.*  of  88.b.  Carth.386.  Ante 84. — 
It  yields  as  to  the  custody  of  the  person  to  guardianship  in  socage,  where  the 
tiue  to  both  guardianships  concur  in  the  same  individuals^  as  they  necessarily 
do  in  the  case  of  fisher  or  mother,  if  lands  held  by  a  socage  tenure  descend 
on  the  heir  apparent  hems  an  infant,  and  may  in  the  case  of  other  ancestors ; 
the  reason  ofwhich  is  expbined  elsewhere.   See  fol  .88.  b.  note  8.f    But  guar- 
dianship in  socage  ending  9X  fourteen^  we  presume,  that  after  that  age  the  father, 
or  other  ancestor,  having  a  like  title  to  both  guardianships,  becomes  guardidn 
by  nature  till  the  infant's  age  of  ttoenty^one.    See  Carth.  384. — Lastly,  the 
father  may  disappoint  the  mother  and  other  ancestors  of  the  guardianship  by 
nature,  by  appomtine  a  testamentary  guardian  under  the  statutes  of  Philip 
and  Mary  ana  of  Chanes  the  seccHid,  which  will  be  the  subject  of  a  subsequent 
note.    See  infra,  note  14. — [Note  66.] 

(13)  Here  we  shall  bring  into  one  point  of  view  some  few  general  things 
relative  both  to  guardianship  by  socage  and  that  by  nurture. 

Guardianship  by  soca^Cf  like  the  one  in  chivalry^  springs  wholly  out  of 
tenure.  Therefore  the  title  to  it  cannot  arise,  unless  tne  infant  is  seised  of 
lands,  or  other  hereditaments  lyi7i£  in  tenure,  holden  by  socage.  Ante  fol.  87. fo. 
— Like  guardianship  in  cMvahy^  it  is  deemed  to  take  place  on  a  descent  only ; 
though  some  have  ar^ed  to  the  contrary.  Ante  note  1.  fol.  87.  b. — The  title 
to  this  guardianship  is  in  such  of  the  infant's  next  of  blood,  as  cannot  have 
by  descent  the  socage  estate,  in  respect  of  which  the  guardianship  arises,  by 
descent,  without  any  distinction  between  the  vohole  and  half  blooa.  If  there 
are  two  or  more  in  equal  degree,  he  who  first  gains  possession  of  the  heir, 
shall  have  the  custody  of  him ;  except  where  they  happen  to  be  brothers  or 
sisters,  or  to  be  the  infant's  lineal  ancestors,  the  law  preferring  the  eldest  in 
the  former  case,  and  the  father  or  other  fna&  ancestor  in  the  latter.  But  if 
the  infant  derives  lands  by  descent  both  ex  parte  patemdy  and  ex  parte  matemdf 
in  which  case  it  may  be  possible  not  to  find  any  next  of  kin  incapable  of  in- 
beritins;  to  the  in&nt,  the  next  of  kin  on  either  side,  first  seizing  the  infkht^ 
is  entiUed  to  the  custody  of  his  person,  and  the  custody  of  the  lands  comuig 
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books. «  By  statute,  viz,  the  statute  in  4  and  5  Ph,  Sf  Mar.  of 
wQKnen  ch]idren»  and  that  is  in  two  manners,  eiUier  of  the  ftther 
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ex  parte  paiemd  goes  to  the  maternal  heir,  and  so  vice  versdy  as  to  the  landl 
eoamg  ex  parte  mattmd.  Should,  however,  the  infant  derive  lands  by  descent 
in  such  a  way  as  lets  in  both  th6  paternal  and  maternal  blood  successively  to 
the  inheritance,  but  with  a  preference  of  the  former ;  as  where  the  in&nt 
derives  lands  by  doKsentfrom  a  brother  who  was  the  first  purchaser,  and  there 
is  no  next  of  Ion  but  such  as  may  inherit  from  the  infant,  it  seems  unsettled 
who  should  have  the  guardianship.-— If  the  person  entitled  to  be  guardian  in 
socage  is  himself  under  custody  of  a  guardian,  the  latter  is  entitled  to  the 
custody  of  both;  to  the  former  in  his  own  right,  and  to  the  latter  tmr  cause 
de  toard,  that  is,  in  right  of  his  waxdship  of  the  ybrm^. — ^Being  wholly  for  the 
infant's  benefit,  and  not  in  any  respect  for  the  guardian's  profit,  it  is  not  a 
subject  either  of  alienation,,  forfintore  or  succession,  as  wardship  in  chivalry 
was;  and  consequently  if  the  guardian  in  soca^  becomes  incapable  or  dies, 
the  wardship  devolves. upon  theberson  next  In  degt^ee  of  kindred  to.th'e  infimt, 
not  being  inheritable  to  liim.    Fitzherbert  indeed  in  his  NaturaBrevhtm  cites 
two  cases  of  Edward  the  ihird,  in  which  guardian  in  socage  mmted  the 
wardship,  to  .a  stranger,  and  the  grant  was  awarded  good.    F.N.fi.  143.  P. 
The  same  author  too  in  his  Abridgment  jgivcs  another  case  of  the'  same  reign, 
according  to  which  a  leaise  of  guaiSianship  in  socage  was  pleaded*  Fitzh.  Abr. 
Gardey  161  •    But  possiUy  these  cases  import,  only  that  a  guardian  in  socage 
may  place  the  bo^  of  the  infimt  under  the  custody  of  anower,  and  that  such 
placing  will  be  a  ffood  answer  to  an  action  for  ravishment  of  the  ward;  not 
that  the  guardianship  itself  may  be  transferred  by  bargain  or  sale.    However, 
should  these  ancient  authorities  not  bear  the  former  construction,  they  seem 
sufficiently  answered  b^  the  doctrine  and  practice  of  later  times;  for  in  them, 
the  acknowledged  quahties  of  guardianship  in  socage  being,  that  it  is  a^^er- 
sanal  trust  whmly  for  the  infant's  benefit,  and  nei&er  transmissible  by  suc- 
cession nor  devisable,  are  not  consistent  with  its  beifig  assignable;  and  we 
have  lord  chief  justice  Vaughan's  authority  for  saying,  that  even  in  his  time 
commoit .^spsnence  proved  the  contrary.    See  Plowd.  993.    Vaugh.  i8i.    See 
too  post.  90.  b.  note  1. — It  extends  not  only  to  the  person  and  socage  estates 
of  tne  in&nt,  but  also  to  his  hereditaments  not  lying  in  tenure;  and  even  to 
his  copvhold  estates,  unless  there  is  a  special  custom  for  the  lord's  appointing 
a  guardian  of  them.    Ante  87.  b.  and  Egleton's  case,  1  Ro.  Abr.  40.    See 
also.  Hutt.  i7,  and  9  Lutw.  1181.    But  whether  the  guardian  in  socage  is 
entitled  to  take  into  his  .custody  the  infitmt's  personal  estate,  we  have  not  yet 
been  able  to  ascertam  by  any  enress  authority.    Hoivever,  we  are  inclined 
to  think,  that  personaky  is  induoed,  except  where  by  the  custom  of  a  par- 
ticular place  It  happens  to  be  liable  to  a  difierent  custody ;  our  idea  bemg, 
that  the  custody  or  the  infimt's  person  draws  after  it  Uie  custody  of  eyerr 
species  of  property,  for  wHich  the  law  hath  not  otherwise  provided.    This 
idea  receives  some  countenance  from  the  instances  of  copyholds^  and  of  herC' 
diiamenta  not  iyine  in  tenure;  for  indudiBg  which,  it  will  be  difficult  to 
account  by  any  ot&er  reason  than  the  one  we  give  for  including  personalty. 
It  is  also  strongly  confirmed  by  the  manner  in  tniidi  the  is  of  Cha.  a.  c.  34* 
regulates  the  powers  of  the  ffiardian  which  it  end>]es  a  father  to  appomt. 
After  authorizing  such  guardian  to  take  the  custody  of  the  infimt's  personal 
estaiCt  B$  well  M  m  lua  lands f  tenements  ajad  hereditamentSf  it  provides  that  he 
may  bring  nwA  action  or  actions  in  rdation  thereunto^  as  by  tart)  a  guardiati 
in  common  socc^  mMt  do:  words  almost  necessarily  importing,  that  the 
personal  estate  is  equdly  an  object  of  the  custody  of  guardian  in  socage  with 
the  infant's  real  property.    Yet  we  must  apprize  the  reader,  that  there  is  an 
expression  of  lord  aiief  justice  Vaughan  m  his  Reports,  which  conveys  or 
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seems  to  convey  a  different  opinion ;  for  spealoDg  of  the  guardian  under  tbe 
statute  of  Charles  the  second,  he  says,  tnis  neto  guardian  hath  the  aUtody^ 
not  on/y  <^the  lands  descended  or  left,  hy  ikeJaUnery  but  glands  and  goods  «agf 
twiy  acquired  or  purchased  bu  the  if^nty  t^uch  the  guardian  in  socage  had  mat. 
Vaugh.  186. — ^It  is  superseaed  both  as  to  the  boc^  and  lands,  if  die  iatber 
exercises  his  power  of  appointing  a  testamentary  or  other  guardian  according 
to  the  statute  of  the  is  Cha.  3.  See  chap.  94. — Regularly  it  ends,  when  the 
infiuity  whether  male  or  female,  attains  rourteen;  though  some  say,  that  this 
must  be  understood  only  where  another  guardian,  eitner  1^  elemon  of  tlie 
infiudt  or  otherwise,  is  ready  to  succeed,  imd  that  the  guardianship  in  socage 
continues  in  the  mean  time.    Andr.  313. 

As  to  guardianship  by  nurturef  it  only  occurs  where  the  infimt  is  without  any 
other  gutfdian;  and  none  can  have  it,  except  the  fiither  or  mother.  8  £.4. 7.  b. 
Br.  Guard.  70.  3  Co.  38. — It  extends  no  fiirther  than  the  custody  and  go- 
vernment of  the  infant's  person,  and  determines  at  fourteen  in  the  case  both 
of  males  and  females.  Ibid.-— Ix»rd  chief  baron  Comyns  refers  to  FletOt  as  if 
according  to  that  ancient  book  grandfathers  and  great  grcmd/athers  might  be 
guardians  by  nurture*  Com.  Dig.  v.  3.  p.  491.  But  Uie  passage  cited  dfich 
not  point  at  this  species  of  guardian,  it  describing  the  patriapotestas  in  general^ 
and  being  apparently  borrowed  from  the  text  of  the  Roman  law ;  nor  will  it 
bear  Uie  least  application  to  guardianships,  as  our  own  law  regulates  it. — 
[Note  67.] 

(14)  The  direct  object  of  the  4  ^  5  Ph.  and  M.  was  to  prevent  the  taking 
away  or  marrying  maidens  under  sixteen  a^iainst  the  consent  of  their  parents. 
But  the  statute  prohibited  it  in  terms  which  implied,  diat  the  custody  and 
education  of  such  females  should  belong  to  the  fath^  and  mother^  or  the 
person  appointed  by  the  former.  It  is  obienrable  on  this  statute,  that  though 
the  title  is  confined  to  maidens  being  inheritors^  nod  the  preamble  speaks  amy 
of  such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  m  enacting 
part  mentions  maidens  under  sixteen  generalUf.  For  other  cases  on  this 
statute  besides  Ratcli&'s,  see  Poph.  304.  Cro.  Cha.  465.  1  Sid.  36s. 
3  Mod.  128.    3  Mod.  84.  168.— [Note  68.] 

(15)  There  is  now  anodier  statute  in  respect  to  the  appointment  of  guar« 
diuis :  for  the  12  Cha.  3.  c.  34,  after  takinff  away  guardianship  in  chtndry, 
enables  the  father  by  deed  or  will,  attested  by  two  witnesses,  to  appmnt  who 
shall  be  guardians  m  his  children  after  his  decease.  The  substance  of  this 
parliamentary  regqlation  is,  1.  That  the  father  shall  have  the  power,  though 
under  iwentif'one.  3.  That  he  shall  have  it  as  to  a//  his  children  under  twen^- 
one  and  unmarried  at  his  decease,  or  bom  after.  3.  That  he  may  apj^oint 
any  persons,  except  popish  recusants.  4.  That  the  appointment  maybe  either 
in  possession  or  remainder.  $.  That  he  may  appoint  the  guardianship  to  last 
till  twenty-one,  or  for  any  less  time.  6.  Tliat  ttie  appointment  shaH  be.  effisc* 
tual  ajg^ainst  all  claimins;  as  guardians  in  socage  or  otherwise.  7.  That  the 
ffuardian  so  wpointed  shall  have  ravishment  of  ward  on  trespass,  and  recover 
damages  for  tne  ward's  benefit  8.  That  such  guardian  shall  nave  the  custody 
of  the  infant's  estate  bodi  real  and  personid,  and  have  the  same  actions  in  re- 
lation to  them  as  a  guardian  in  socage.  9.  That  the  statute  shall  not  preiodice 
*He  custom  of  Lon£>n  or  any  other  city  or  corporate  town. — For  cases  oa  tiie 

struction  of  this  statute,  see  tit.  Guardian  m  Vin.  Abr.  and  Com*  Dig.  and 
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orphans  by  the  custome  of  the  city  oiLondon^  and  of  other  cities 
aiid  boroughes  (16). 

«  Only 

the  continuation  of  the  latter  book«  Tlie  nature  of  this  new  kind  of  guardian* 
ship,  which  the  statute  professedly  modeb  after  that  in  socage,  except  as  to 
duration,  is  particidarly  dbcussed  in  Bedell  and  Constable,  Vaugh.  177,  and  in 
lord  Shaftesbury's  case,  s  P.  Wms.  10a.  Gilb.  17a.— [Note  69.] 

(16)  Another  spedes  of  customary  guardianship  is,  where  by  the  special 
custom  of  a  manor  the  lord  names,  or  is  himselt,  the  guardian  of  an  mfant 
copyholder.  See  2  Cqm«  Dig.  399.  The  nature  of  this  guardianship  depends 
wholly  on  the  custom  of  the  particular  manor ;  and  though  it  is  not  expressly 
saved  by  the  la  Cha.  2,  yet  it  has  been  held,  that  the  father's  appointment 
of  the  custody  of  his  child  under  that  statute  will  not  extend  to  copyhold 
estates.  Church  and  Cudmore,  s  Lutw.  1181.  3  Ley.  395,  and  Comberb.  353. 
-^But  besides  the  seyeral  kinds  of  guardians  enumerated  by  lord  Coke,  and 
those  we  have  already  mentioned  in  addition,  there  are  Jour  others  which  still 
remain  to  be  noticed. 

The  first  of  these  is  guardian  by  election  of  the  infant  himself.  But  the 
right  of  nuikinff  such  an  election  onl]^  arises,  when,  from  a  defect  of  the  law, 
the  infimt  finds  himself  wholly  unproyided  with  a  guardian.  This  may  happen 
to  be  Uie  case,  either  before  fourteen,  when  the  innmt  has  no  property  such  as 
attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without  haying  exe- 
cuted his  power  of  appointing  a  guardian  for  his  child,  and  there  is  no  mother ; 
or  after  fourteen,  when  the  custody  of  the  guardian  by  socage  terminates,  and 
from  the  want  of  the  father's  appointment  there  is  no  other  ready  to  succeed 
to  the  trust,  and  to  take  care  of  the  infiuit  or  his  property.  Lord  Coke  only 
takes  notice  of  such  an  election,  where  the  infant  is  under  fourteen,  and  as  to 
this  omits  to  state  how  and  before  whom  it  should  be  ma£,  nor  haye  we  yet 
met  with  any  prior  or  cotemporary  writer  who  supj^lies  the  defect.  Ante 
87.  b.  As  to  a  guardian  ^St/st  fourteen^  it  appears  from  the  ending  of  guardian- 
ship in  socage  at  that  age,  as  if  the  common  law  deemed  a  guardian  after- 
VHirds  unnecessary.  However,  since  the  ift  of  Cha.  3,  enabling  the  father  to 
appoint  a  guardian  to  his  children  till  twjenty-one,  it  has  been  usual  for  want 
of  such  a  guardian  to  aUow  the  infant  to  elect  one  for  liimself ;  and  according 
to  one  book,  this  practice  seems  to  have  preyailed  in  som«  degree  before 
the  Restoration.  Phil.  Tenend.nonTollend.  159.  Such  election  is  said  to  be 
frequently  made  before  a  judge  on  the  circuit  2  Ves.  375.  3  Brown  C.  C.  50a 
But  we  do  not  conceive  ttiis  form  to  be  essential.  The  last  lord  Baltimore^ 
when  he  was  turned  of  eighteen^  haying  no  testamentary  guardian,  and  being 
under  the  necessity  of  having  one  for  some  special  purposes  relative  to  his 
proprietory  goyernment  of  Maryland,  named  a  guardian  by  deed.  This  mode 
was  adopted  by  the  advice  of  two  eminent  barristers ;  for  thou^  one  of  them 
at  first  aoubted,  whether  the  administration  of  the  government  of  die  proyinoe 
was  not  deyolved  upon  the  crown  during  the  infSuicy,  yet  he  afterwards  re- 
tracted this  idea,  and  concurred  in  thinking  that  the  guardian  named  by  the 
infimt  might  act  as  lord  proprietor.  Indeed  it  seems  as  if  diere  was  no  pre- 
scribed form  of  an  infiint's  electing  a  guardian  after  fourteen,  any  more  than 
there  is  before ;  and  therefore  election  by  paroi  might  perhaps  be  sufficient, 
thoi^h  it  would  be  wrong  to  trust  to  a  mode  so  unsolemn.  But  we  do  not 
wonder  at  the  deficiency ;  because  guardianship  by  election  of  the  infant  is  of 
very  late  origin,  it  being,  we  believe,  not  only  unnoticed  by  any  writer  before 
lora  Coke,  except  Swinburne,  but  there  still  being  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  infant  may  change  a  guardian  so 
constituted  by  himself.  Swin.  Testam.  ed.  1590,  fol.  97.  b.  £yen  lord  OoHk^f, 
we  see,  though  p^ofeasmg  to  enumerate  the  different  sorts  of  guardianships 
and  though  he  had  before  iqentioned  this  latter  one,  omits  it  here ;  whence 

it 
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'^  Only  to  the  use  and  pr^  of  the  hnrc"    And  therefore 
gardian  in  socage  shaU  not  forfeit  hi*  interest  by  oiitlawne^ 

attainder 

it  timy  he  probably  conjectured,  that,  in  his  time,  it  was  in  stridness  scatcdy 
tecofpazei  as  l^al. 

The  second  is  guardian  by  appointment  of  the  lord  chanoelior.  How  this 
jurisdiction  was  acquired  by  him  is  not  easy  to  state*  Hie  usual  manner  of 
accounting  for  it  appears  to  us  quite  unsatisfactory.  See  Gilb.  £q.  Rep.  173. 
10  Ves.59.  Saying  that  his  jurisdiction  over  idiots  and  lunatics  is  undoubted, 
furnishes  an  argument  against  his  having  any  over  in&nts ;  for  he  derives  the 
former  from  a  separate  commission  under  the  sign  manual,  but  ^ere  is  not  any 
such  to  warrant,  the  latter.  The  writs  of  ravish$nent  of  toard  and  de  recto  de 
cusiodid  prove  as  little  :  for  were  not  these  returnable  in  the  courts  1^  common 
law.;  or,  though  they  had  not  been  so,  how  doth  a  jurisdiction  to  dedde  be- 
tween contencung  competitors  for  the  right  of  guardianship  prove  a  power  of 
i^ypointing  a  guardian,  where  it  happens  that  one  is  wanting  ?  The  writs  de 
custode  admittendOf  in  the  Register,  only  relate  to  guardians  ad  litem.  Reg^. 
Br.  Orlg.  I98.  a.  The  assertion,  that  the  appointment  of  guardians  belonged 
|o  the  diancellor  before  the  erection  of  the  court  of  wards,  remains  to  be 
proved ;  or  at  least  we,  after  a  diligent  search,  do  not  find  any  authority  in 
print.  The  passage  referred  to  in  Fleta^  and  the  doctrine  in  Beverley's  case 
4  Co.  by  no  means  warrant  the  use  made  of  them ;  for  in  neither  is  any  notice 
taken  of  infants.  Though  the  case  of  infants,  as  well  as  of  idiots  and  lunatics, 
should  be  admitted  to  belong  to  the  crown,  yet  something  further  is  necessary 
to  prove  that  the  chancellor  is  the  person  constitutionally  delegated  to  act 
for  the  king.  It  is  no  wonder,  therefore,  that  lord  chancellor  Hardwicke 
took  occasion  to  disapprove  of  comparmg  the  court's  jurisdiction  over  infiemts 
with  that  over  idiots  and  lunatics,  s  Atic.  315.  As  to  the  writs  relative  to 
the  appointment  and  removal  of  guardians  in  the  Register,  they  merely  relate 
to  susts  :  which  is  of  ver^  difierent  consideration  from  general  guardians.  See 
Index  to  Reg.  Brev.  Ong.  tit.  Custodes*  Nor  will  it  answer  the  purpose,  to 
attempt  including  guardianship  in  the  idea  of  trustSy  which  are  die  peculiar 
objects  of  equitable  jurisdiction,  as  it  must  be  seen  that  this  is  an  overstrained 
fennement ;  for  though  guardianship,  in  the  common  acoeptation  of  the  word 
truHf  may  be  properly  so  denominated,  yet  it  as  surely  is  not  so  in  the  technical 
sense  in  which  our  lawyers  use  the  word,  and  Chancery  exercises  a  jurisdiction 
over  trusts ;  for,  in  this  latter,  trusts  are  invariably  applied  to  property^  espe- 
pally  real  estates^  and  not  to  the  person, — ^However,  we  must  not  be  under- 
stood by  these  remarks  to  controvert  the  present  legality  of  the  jurisdiction 
thtis  exercised  in  Chancery  over  infants ;  our  intent  being  simply  to  show, 
that  such  jurisdiction  is  not,  €is  far  as  yet  appears^  of  ancient  date ;  and  that, 
though  it  is  now  unquestionable,  yet  at  first  it  seems  to  have  been  ah  usur- 
pation, for  which  the  best  excuse  was,  that  the  case  was  not  otherwise  suffi- 
dendy  provided  for.  Our  conjecture,  as  to  the  late  commencement  of  this 
branch  of  jurisdiction  in  Chancery,  is  strengthened  by  some  precedents,  whicli 
haive  been  obligbgly  communicated  to  us  by  a  respectable  gentTeraan  iki  die 
Register's  office.  Accordinff  to  these,  the  first  instance  to  be  found  of  a 
ffumian  uipointed  by  die  chancellor,  on  petition  without  hUl^  was  in  i6g6,  tA 
we  case  or  Hampden;  But  since  that  time,  the  tourt  of  chancery  hath  exer- 
cised the  power  of  appointing  guardians,  widiout  its  bemg  once  called  into 
quesdon.  Therefore  m  the  case  of  lady  Teynham  against  Mr.  Lennard,  which 
vai  heard  on  an  appeal  to  the  lords  in  1724,  the  counsel  for  the  respondent 
verr  properly  stated  it  as  a  diing  fixed,  diat  the  lord  diancellor  was  intrusted 
^th  that  part  of  the  crown's  prerogative  which  concerned  the  guardianship 
of  fa&ahi.  1  Brown  Cas.  in  P^l.  544.  1  Brown  Ch.  Ca.  500.  Under  the  same 
idea  (00,  the  last  marriage  act  refbrs  to  die  chancellor  for  die  appointment  of  a 

guardian 
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attainder  of  fidony  or  treason  :  because  he  hath  nothing  to  his 
0wne  uae,  but  to  the  use  of  the  heire. 

Also 

ffuardian  to  consent  to  marriage,  where  the  infant  is  without  a  guardian,  and 
tne  mother  is  not  living.  26 G.  3.  c.  33.  s.  11.  See  a  case  of  importance 
on  this  subject,  where  the  child  was  illegitimate,  Home  t;.  Lydiard,  published 
by  Dr.  Croke. 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  guardian  by  appoint' 
ment  of  the  ectlesiastical  court.  The  right  of  appointing  guardians  for  tne  per- 
:?onai  estate,  and,  if  there  is  no  other  guardian  by  tenure  or  otherwise,  for  the 
person  also,  is,  we  understand,  claimed  by  the  ecclesiastical  court.  Swinburne 
takes  notice  of  such  a  guardian  ;  but  confines  his  observations,  on  the  appoint* 
ment  and  his  extent  of  power,  to  the  custom  within  the  province  01  York. 
Swinburne  on  Testam.  1st  ed.  99.  b.  In  a  case,  first  before  tne  king's  bench  in 
lord  Hale's  time,  he  admitted  the  right  of  the  ecclesiastical  court  to  appoint  a 
curator  of  the  personal  estate;  and  after  his  death  the  court  inclined  to  the 
same  opinion.  2  Lev.  162.  T.  Jo.  90.  In  another  case  soon  after,  the  court 
of  king  s  bench  allowed  the  right  as  to  the  infant's  portion^  but  denied  it  over 
l3)e  person.  3  Keb.  384.  In  the  next  case  on  the  subject,  the  question  as  to 
the  right  WEB  largely  debated  on  a  plea  in  prohibition.  This  alleged  that  by  the 
common  law  used  and  approved  in  England,  if  any  person  by  his  will  devises  any 
goods  to  his  children,  the  ordinary,  before  whom  the  wDl  is  proved,  hath  used 
to  commit  the  custody  of  the  sons  and  their  portions  till  fourteen,  and  of  the 
daughters  and  their  portions  till  twelve,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  any  tenure,  or  by  the  father's  appointment ;  and  if  any 
person  detained  such  infants  or  their  portions,  the  ordinary  hath  also  used  to 
compel  the  delivery  of  them  by  ecclesiastical  censures.  2  Liev.  217.  But  on 
a  demurrer  this  plea  was  overruled^  and  the  prohibition  ordered  to  stand ;  the 
latter  being  founded  on  the  libel  in  ^e  suit  m  the  ecclesiastical  court,  whicU 
had  stated  the  right  in  a  mor^  extensive  way ;  for  the  libel  was,  that  by  the  eccie- 
siaatipal  law,  every  person  having  the  tuition  of  any  infant  under  age,  by  Uie 
will  of  the  fkther,  orperjudieem  ampetetUem,  ought  to  have  the  custody  of  the 
infant,  an4  suit  in  the  ecclesiastical  court  for  the  detainer.  After  this  case  we 
find  nothing  qu  the  subject  for  a  long  time.  But  in  a  case  of  temp.  Geo.  2. 
Lee,  justice,  casually  takes  notice. of  the  ecclesiastical  court's  appointment 
without  objectiout  saying,  that  the  course  of  the  spiritual  court  is,  that  if  the 
infant  is  under  seven  years,  they  choose  a  curator,  but  if  he  is  seven  he  chooses. 
Fitzglb.  1^4.  However,  in  a  loose  note  of  a  still  later  case,  lord  chancellor 
Hardwicke  is  made  to  say,  that  only  guardian^  €id  titem  can  be  apgointed  by  the 
ecclesiastical  court.  14  Yin.  Abr.  176.  pi.  7,  in  a  note.  In  another  casei  the 
report  of  which  is  more  to  be  relied  upon,  the  same  respectable  judge  repro* 
bated  it  as  a  presumption  in  the  ecclesiastical  court  to  appoint  a  guardian  of 
ihe  person  aaa  estate,  and  declared  their  appointment  of  any,  except  when  a  suit 
was  depending,  to  be  an  interference  witn  his  power  as  chancellor ;  and  so  dis- 
pleased was  he  in  the  instance  before  him,  as  to  conclude  with  recommending 
to  the  attorney  geperal,  to  consider,  whether  a  quo  warranto  would  not  lie 
against  the  ecclesiastical  court.  3.  Atk.  631.  .  Under  e  like  apprehension  of 
the  subject*  the  late  ctiief  justice,  of  the  ^ns 's  beach,  ia  Misa  Catley's  case» 
i^ke  of  the  appointment  by  the  ecdesiastiau. courts  as  confined  to  guardiana 
in  liiemiSni,  therefore  as  perfectly  insigDific^mt*  Burr,  v.  3.  p.  1430.  These 
authorities  being  brought  before  the  r^der,  we  shall  leave  lum  to  (lispwn 
judgment,  with,  this  further  information  only,  that  in  the  warm  dei>ates  in 
parliaaient  about  the  last  marriage  act,  this  apecies  of  guardianship  is  said  to 
m^e.been  iqcidentallv  discussed, 

>  The  fourth  kind  of  guardian,  not  yet  enumerated,  is  the  guardian  ad  litem. 
But  of  this  special  gu^r4ian  it  msgy  suffice  for  the'  present  purpose  to  observe, 
that  the  power  of  appointing  such  is  incident  to  au  courts ;  and  that  the  king 
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Abo  if  the  mother  be  gardian  in  socage,  and  PSQ."] 
taketh  husband,  and  dyeth,  the  hiuband  shall  not  have  |_  n,  J 
this  custody  by  sunrivour ;  because  the  wife  had  it  en 
auter  droits  in  the  right  of  tlie  heire. 

A  gardian  in  socage  shall  not  [d]  present  to  a  benefice  in  the 
right  of  the  heire ;  because  he  cannot  be  accomptable  therefore, 
for  that  he  can  make  no  benefit  thereof,  for  the  law  doth  sb- 
horre  simony,  or  any  corrupt  contract  for  benefices ;  and  there- 
fore in  that  case  the  heire  snail  present  himselfe(i ).  And  Britten 
speaking  of  these  gardians  said  well,  les  queux garddnt  sontpbut 
servants  que  gardeinSf  (that  is)  which  gardians  are  rather  seryaati 
than  gardians. 
(s  Bo.  Abr.  41.    Cro.Jam.90.    ainft  156.    Fbat  laa  a.) 

^*  He  shall  render  an  accountt  SfC.  after  the  heire  accompUsketh 
the  age  of  i^yeares,"  This  point  hath  beenemuch  controyerted 
in  our  bookes,  and  the  causes  of  the  doubts  have  beene,  1.  Upoo 
the  words  of  the  statute  of  [e]  Merlehridge^  ca.  17.  a.  Upon  the 
originall  writ  of  account  against  the  giraian  in  socage.  Tht 
words  of  the  statute  be,  aim  ad  legtHmam  atatem  pervenerinti 
respondeat,  Sfc.  and  legittma  atas  [/]  lawfuU  age  is  xxi.  yesm. 


^ft  H.  3.  waa  holden  there.        [/]  16  £.  3._  Wast.  100.    18  £.  3.  55.  77.   89  £.  ^  5. 
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6  £.3.  38. 


Alio 


may,  as  it  is  said,  by  letters  patent  appoint  a  guardian  to  prosecute  or  defend 
for  an  infant  in  suits  eeneraliy,  thougn  such  appointments  have  been  long  out 
of  use.    F.  N.  B.  27.  L.    See  further  as  to  ffuardian  ad  lUem,  post.  135.  b. 

In  the  preceding  notes  about  guaidianship  we  have  purposely  confined 
ourselyes  to  the  subject  exclusive  of  the  roifal  ftnnil^.  Their  case  is  too 
delicate  to  warrant  our  touching  on  the  subject  without  better  materials  thsn 
we  are  at  present  possessed  of.  Therefore  we  can  only  refer  to  the  ar- 
guments in  the  case  on  the  king's  right  in  respect  to  the  education  and 
marriage  of  his  mnd-children,  which  was  referred  to  the  judges  in  the 
reign  of  George  U&e  first.  See  Fortesc.  Rep.  401,  &  post  133.  b.  note  i.*^ 
[Note  70.] 

(1)  S.  P.  ace.  ante  17.  b.  post.  120.  a.  S.  P.  ace.  as  to  euardian  by  nurture. 
Cro.  Jam.  99.  In  anotJier  work  lord  Coke  extends  the  doctrine  so  far,  as  to 
say  that  the  mfimt  shall  present,  tohats^ever  his  age  may  be.  3  Inst.  156.  But 
some  suppose  the  guardian  to  have  the  right  m  presenting  in  the  name  of 
the  infant.  Others  airain  admit  the  right  of  the  infant  in  general,  but  add, 
ihat  if  the  infant  be  of  such  tender  years  as  not  to  have  any  discretion,  then 
the  ffuardian  should  present  for  him.  See  Vin.  Abr.  Guardian,  Q.  pi.  2.  But 
the  hw  seems  now  settled  in  the  full  extent  of  lord  Coke's  opinion  by  a  de- 
termination of  lord  chancellor  King.  In  a  cause  before  him  an  advowson 
had  been  conveyed  to  trustees  on  trust  to  present  such  person  as  the  grantor, 
kis  heirs  or  assigns,  should  by  deed  appoint ;  and  on  the  principle  that  an  infant 
of  any  age  may  present,  his  lordship  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  chilu  was  not  a  year  01a,  and  that  the  guardian 
guided  the  chilas  pen  in  making  his  mark,  and  putting  hb  seal.  2  £q.  Cas. 
Abr.  Infant,  B.  pi.  3.  Yin.  Abr.  Collation,  A.  pi.  10.  Wats.  Clergym.  L.ed. 
1747,  p,  140.  See  also  3  Atk.  710.— -However,  though  this  decision  may  re* 
move  all  doubts  about  the  legal  right  of  an  infant  of  the  most  tender  age  to 
present,  still  it  remains  to  be  seen,  whether  the  want  of  discretion  would  induce 
a  court  of  equity  to  control  the  exercise,  where  a  presentation  is  obtained 
from  an  infant  without  the  concurrence  of  the  guardian^— [Note  71 .] 
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Also  the  writ  of  accompt  reclteth  the  said  statute,  quare  cum  de 
eommuni  consilio  regni  nostriprovisum  sit  quhd  custodies  terrarum 
8f  tenementorumy  qua  tenerUur  in  socagiOf  hitredibus  terrarum  S^ 
tenementcrum  iUorumy  ctlm  adplenam  ietatem  pervenerint^  reddant 


age  ot  31  yeares. 

Bet  as  to  the  first  (legitima  atas)  as  the  statute  [K]  speaketh,  or  [K]  a  £.  a.  Ac- 

phna  tetas  (as  the  wnt  doth  render  it)  are  to  be  understood  secun-  count. 

diim  snbjectam  materiam^  that  is  of  the  heire  of  socageland,  whose  1  ^  r^b    i  rr 

hf^till  and  full  age  as  to  the  custody  of  guardianship  is  1 4.   And  Keylweyf  1 31 . 

as  to  the  recital!  of  the  statute,  [i]  it  is  evident  that  an  action  of  [i]  18  R '9. 

account  did  lye  against  gardian  m  socage  at  the  common  law ;  Avowry,  aao. 

and  that  the  statute  was  made  in  affirmance  or  declaration  of  the  C^  ^''!f-  3^^* 

common  law ;  for  the  statute  speaketh  onely  decustodid  parentHtm^  iVt»ch.  16  E?u. 

that  is  of  a  jgardian  in  right ;  but  yet  an  action  of  account  lyeth  Rot.  436.  in 

against  him  that  occupieth  the  land  as  gardian,  albeit  he  be  not  comtuuni  banco, 

of  the  blood  (as  hereaner  shall  be  said).  And  upon  consideration  M>nx)r,  ca,  a. 

had  of  the  said  statute  and  of  all  the  bookes,  it  was  adjudged  ^^^'^qq'  f^| 

in  the  court  of  common  pleas,  Pasck.  16  Eliz.  Rot.  436,  accord-  ,  $3,  b.' 

ing  to  the  opinion  ofLittletony  that  the  heire  after  the  age  of  14'  Fleu,  lib.  9. 

yeares  shall  have  an  action  of  account  against  the  gardian  in.  cap.  64. 18  K.  9. 

socage,  when  he  will  at  his  pleasure ;  and  so  is  an.  ancient  ^^^^'  ^^<>* 

question  weH  resolved  (2).  •  Mcrib^au^ag. 

'  •  BrilUm  was  of  opinion,  that  tlie  statute  of  Merlebridge,  which  w.  9.  ca.  1 1 . 
gave  the  capias  in  account,  extended  to  gardian  in  socage,  for  he 
wrote  before  the  statute  of  fFl  2.  c.  1 1.  But  later  bookes  have 
over-ruled  this  point,  that  no  capias  Iveth  asainst  gardian  in 
socage,  for  the  statute  extendeth  to  bailifes  orSj,  Neither  doth 
the  statute  of  W.  a.  extend  to  gardian  in  socage,  for  that 
speaketh  only  de  sercientihus^  balliviSf  camerariis^  Sf  receptorihus, 

**  But  suck  gardian  upon  his  account  shall  have  aUcnoance  of  all  The  statute  of 

his  reasonable  costs  ana  expenses  in aU  things**    (3)  And  this  is  Merlb. intended 

doe  to  all  accountants  by  the  common  law  (4) ;  and  so  it  is  de-  ^J^^-  "ca-  '7* 
dared  by  the  said  statute  of  Merlebridge^  salvis  ipsis  custodibus 
rationabiHbus  misis  suis. 

"  AlUmancer 


({2)  But  against  a  testamentary  or  other  guardian,  whose  authority  doth  not 
determine  till  the  infant  is  twenty-one^  or  being  a  female  attains  that  ace  or 
fit^mW,  the  infant  cannot  have  action  of  account  before;  for  the  rule  of  the 
common  lain  is,  that  account  shall  not  lie  whilst  the  guardianship  continues; 
However,  in  equity  the  infant  may  by  prochein  anw  sue  his  guardian  for  an 
account  during  the  minority.  2  Vem.  342.  2  P.  Wras.  119.  1  Ves.  91* 
3  Atk.  625.    2  Ves.  484.  Mitf.  PI.  25,— [Note  72.] 

(3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  receiver ; 
beeause  then  he  would  lose  his  costs  and  expenses ;  these  it  is  said  being  in 
^^ItfM^ra/ allowed  only  to  guardians  and  bailiffs^  and  not  tp  receivers.  Post.  1 72.  a. 
-^[Note  73.] 

(4)  The  rule  seems  expressed  too  generally ;  lord  Coke  elsewhere  telling 
us,' that  a  receiver,  who  is  one  of  the  three  denominations  of  accountants 
known  to  our  law,  cannot  charge  for  costs  and  expenses,  except  in  some 
special  cases  in  favour  of  trade  and  merchandise.  Post.  172.  1  Freero,  378. 
--^Note  74.] 

Wf)h.  I.  A  A 
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41  E.  3. 3.  <<  AUcnance,*'  What  other  allowances  shall  the  ntdiaabaffe  ? 

as  Ass.  41.  If  the  gardian  receive  the  rents  and  profits  of  the  lands,  aad  be 
iUcoiini  111  robbed  ofthe same,  whether  shall  he  oe  discharged  thereof  opoa 
39  Ass.  a8.  ^  account  ?  And  it  seemeth,  that  if  he  be  robbed  without  Iw 
3  H.  7. 4.  b.  default  or  negligence  he  shall  be  discharged  thereof  (5).  As  if 
6  H.  7. 19.  a  bailife  of  a  manor,  or  a  receiver,  or  auictor  of  a  merduut,  or 
'^  H  6  ^^  ^^^^  accountant,  be  robbed,  he  shall  be  discharged  thereof 

Q  £.  4. 15.  ^P^°  ^^  account.     And  seeing  the  gardian  shall  be  charged  ms 

Doct.  &Stiid.     bailife  after  the  heire's  age  of  14,  and  be  discharged  upon  his 
c.  38,  fo.  130.     account  if  he  be  robbed,  pari  ratione  if  he  robbed  before  the 
^'  ak'*  ''^'  ^^^  ^^  ^^'    ^^^  otherwise  it  is  of  a  carier,  for  he  hath  his 
iiu?)       ''  ^   ^'''®  (^»  *"^  thereby  implicitelj  undertaketh  the  safe  deliveiy 

of  the  goods  delivered  to  him,  and  therefore  he  shall  answer  dw 
value  of  them  if  he  be  robbed  of  them  (7).     Note  the  dif«iislrj» 
T  ?'^*-S";    *"^d  so  it  was  resolved  *  in  the  king's  bench. 

inter  Woodliefe  ^ 

aud  Curties.  (8)   (4  Co.  83  b.    Cro.  Elis.  81 5.    Cro.  Jam.  1 88.    No5»  istf.)   ag  ^is.  - 

p.  a8     (Cro.  Jam.  i88»i89.)  ' 

So  it  is  if  goods  be  delivered  to  a  man  to  be  safely  kept,  and 
after  those  goods  are  stollen  from  him,  this  shall  not  excuse  him ; 
because  1^  the  acceptance  he  undertook  to  keepe  them  safely^ 
and  Uierefere  he  must  keepe  them  at  his  perill. 

So  it  is  if  goods  be  delivered  to  one  to  be  kept,  for  t6  bie  kept 
and  to  be  safely  kept  is  all  one  in  law  (9).  But  if  the'goods  be 
delivered  to  him  to  be  kept  as  he  would  keepe  his  owne,  there  if 
they  be  stollen  from  him  without  his  default  or  negligenpe,  he 

shalt 


(6)  The  rule  is  the  same  as  to  trustees,  though  for  their  greater  secOfekf  it 
is  usual  to  insert  special  provisions  in  the  instrument  creating  the  tn^L  1  Cha. 
Cas.  3. — [Note  75.] 

(6)  But  the  hire  is  not  the  ordy  or  jonmripa/ ground,  OA  wUch  the  carrier  is 
liable;  for  factors,  though  they  cuso  receive  a  reward^  are  not  so,  except  for 
negligence  or  by  reason  of  a  special  undertaking.  The  great  cause  of  the  hiws 
charging  the  carrier  is  the  public  emplevment  he  exercises,  i  Ld.  Raym.  91 7. 
1  Salk.  143.     1 2  Mod.  487. — [Note  76.] 

(7)  '^^  ^  ^y  ^\^  common  law  or  general  custom  of  the  realm ;  and  to  redte 
it  in  the  declaration,  as  is  sometimes  the  practice  both  with  respect  to  inn- 
keepers and  carriers,  seems  not  only  unnecessary  but  even  rather  improper ; 
because  it  tends  to  confound  the  distinction  between  specM  customs,  wnich 
ought  to  be  {beaded,  and  the  general  custom  of  the  reafan,  of  which  the  courts* 
are  bound  to  take  notice  without  pleading.  Accordingly  it  seems  admitted  In 
several  books,  that  describing  the  defendant  to  be  a  common  carrier^  without 
am  thing  more,  is  sufficient.  Hob.  18.  1  Sid.  245*.  Hard.  485.  3  Mod.  3^. 
Wlls.v.  1.  part  1.  page  281. — [Note  77.] 

(8)  S.  C.  Mo.  40a.    Ow.  57.     1  Ro.  Abr.  a. , 

(9)  This  doctrine  was  denied  by  the  court  in  the  great  case  of  Coggs  and 
Barnard  \  and  it  is  now  understood,  that  acceptance  of  goods  to  be  kept^^tie- 
rally  is  merely  an  undertaking  to  keep  them  as  the  party  receiVing  keeps  his 
own.  2  L.  Raym.  911.— In  Coggs  and  Barnard  the  action  was  fbr  so  ne^* 
gently  carrying  some  hogslieads  of  brandy  that  one  of  them  was  staved ;  and 
on  motion  m  arrest  of  judgment,  the  court  held  that  a  sufficient  coniideraHon' 
appeared  in  the  declaration,  though  it  was  wholly  grounded  on  a  special  undir* 
taking  to  carry  safely,  without  stating,  either  that  the  defendant  was  to  haVe 
hire^  or  that  he  was  a  common  carrier. — [Note  78.] 
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Asil  be  discbarged.  So  if  goods  be  delivered  to  one  as  a  gage 
or  pledge,  and  Uiey  be  stollen,  be  sball  be  discharged ;  because 
he  oath  a  property  in  them  (i  o),  and  therefore  he  ought  to  keepe 
them  no  otherwise  than  his  owne ;  but  if  he  that  gaged  them, 
teodred  the  money  before  (be  ^tealine,  and  the  other  refused  to 
deliver  them,  then  for  this  default  in  him  he  shall  be  chai'ged. 

If  A.  leave  a  chest  locked  with  B.  to  be  kept,  and  8  £.  s.  tir. 

[89."|  taketh  away  the  key  with  him,  and  »•  acquainteth  not  Detinue  69- 
J,   J  A  what  is  in  the  chest,  and  the  chest  together  with  tlie  ^^qq\^\\ 
goods  of  B.  are  stolen  away ;  B.  sfiall  not  be  charged  ^p^^r,  &  Stud, 
therewith,  because  A.  did  not  trust  i?.  with  them,  as  this  case  139.  b.) 
is  (1).    And  that  which  hath  beene  said  before  of  stealing,  is  to 
be  understood  also  of  other  like  accidents,  as  shipwrecke  by  sea, 
fire  by  lightning,  and  other  like  inevitable  accidents  (2).     And 
all  these  cases  were  resolved  and  adjudged  in  the  king's  bench  •.  ♦Pasch.43EIiz. 
And  by  these  diversities  are  all  the  bookcs  concerning  this  point  '&  ^emlei  u^ 
reconciled  (3).  Dciinue^'  ' 

Note,  reader,  it  is  necessary  for  any  that  receiveth  goods  to  (4  Co.  83.  b.) 
be  kep^  to  receive  them  in  this  speciall  manner,  viz.  to  be  kept 
as  his  owne,  or  to  keep  them  at  the  perill  of  the  owner  (4). 
But  now  is  Littleton  to  be  further  heara. 

''And 
■  ■  ■  I        ■...,..■  I  ■ 

(10)  Lord  ch.  j.  Holt  thought  this  reason  insufficient,  and  justly  as  it  seems. 
Other  bailees  ha^e  a  property,  that  is,  a  special  and  limited  one ;  and  what  hatk 
the  pawnee  more  ?  The  only  difference  is  in  the  degree ;  the  pawnee's  property, 
though  not  obgQlutef  being  rather  more  enlarged,  aud  for  some  purposes  a  bene- 
jficial  one.  s  L.  Raym. 916.  Com.  Dig.  Ut.  Mortgage,  and  Vin.  Abr.  tit.  Pawn, 
But  whatever  the  difference  may  be  m  point  ofproperty,  it  is  become  imma- 
terial so  &r  as  regards  the  use  made  of  it  by  lord  Coke ;  because  now  general 
bailees  of  goods  are  not  deemed  any  further  chargeable  for  the  loss  0?  them 
than  pawnees.     1  Roll.  338.    Salk.  522.    3  Burr.  1593.-— [Note  79.] 

(1)  In  the  case  here  stated,  the  not  informing  £•  what  was  in  the  chest  is 
relied  on  as  the  material  circumstance ;  but  the  modern  doctrine  would  make 
it  unneceasaiT  to  resort  for  aid  from  it,  as  according  to  that  B.  would  not  be 
chargeable,  tnough  he  had  known  the  contents  of  the  chest.  However,  there 
are  cases  which  turn  upcm  the  giving  of  such  information.  All.  93.  1  Ventr.  258. 
Carth.  486.    1  Stra.  145.   Law  of  Nisi  Prius,  ed.  1775,  p.  71 — [Note  80.I 

(8)  Here  lord  Coke  joins  losses  by  shipwreck  and  lightning,  and  other  like 
inevitable  accidents,  with  those  by  stealing ;  but  other  authorities  make  a  dis- 
tinction, and  according  to  them,  neither  carriers  nor  masters  of  ships  are 
CQ9ponsible  for  losses  by  acts  of  God  or  of  the  kinss  enemies,  a  Bulst.  280. 
a  U  Baym.  918.    Vin.  Abr.  tit.  Master  <tfa  Ship,  B.  pi.  12.— [Note  81.] 

(3)  The  old  doctrine  about  baiUnents  will  be  found  at  large  in  Southcote*s 
case,  which  is  cited  by  lord  Coke  in  the  margin.  For  the  modem  doctrine,  the 
student  should  consult  the  famous  case  of  Coggs  and  Barnard  already  cited. 
Lord  chief  justice  Holt's  argument  in  that  case,  as  reported  by  lord  Raymond, 
particularlv  merits  attention ;  it  being  a  most  masterly  view  of  the  whole  sub- 
jiQCt  of  haiunent«  Another  important  case  connected  with  the  same  subject  is 
that  of  Lane  and  Cotton,  in  wnich  three  judges  against  Holt  held,  that  action 
QA  the  case  will  not  lie  against  the  Master  of  the  General  Post-Office  for  the 
loss  of  a  letter  with  exchequer  bills  in  it.  1  a  Mod*  472 .  See  further  the  fol- 
lowiaff  books,  which  are  citations  from  a  note  by  the  editor  of  the  11th  edition. 
—31  %  4.  S5»  4  E.  3.  6.  a  H.  7. 1 1 .  Palm.  548.  W.  Jo.  179.  Grot,  de 
Jur.  Belli  L  a.  c.  la.  s.  13.  Pu&nd.  de  Jur.  Nat.  1. 5.  c.  4.  s.  6, 7 ;  and  Dom. 
Loix  Civ.  L  1. 1 5.  s.  2.   t.  6.  s.  3.  t.  7.  s.  3.-3  Atk.  47. — [Note  82.] 

(4)  We  have  already  observed^   that  in  general  this  distinction  is  now 

A  A  2  exploded. 
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'^  And  if  tuck  gardian  many  the  heirewHkm  age  rf"^^  yeare^ 
S^c.**  For  if  he  marry  the  heire  after  14*  he  is  out  of  his  cuiBtod  j, 
and  DO  account  shall  be  made  therefore. 

'^  He  shall  account  to  the  heire.**  He  shall  account  for  the 
marriage  of  the  heh«,  viz.  for  so  much  as  any  man  bondfide  had 
offered  for  the  marriage^  or  would  give  in  marriage  unto  him. 

(I  TU>.  Abr.  «  Or  to  his  executors"  Not  (5)  that  an  infant  of  the  age  of  14 

flf^'Oio*  may  make  his  will  (as  some  hereupon  have  collected) ;  but  the 

'^^'^    meaning  of  Littleton  is,  that  if  after  his  marriage  he  accofnplidi 

his  age  of  1 8  yeares,  at  what  time  he  may  make  his  testament  (6), 


exploded.  Ante^Sp.  a.  note  9.  See  further  tit.  Bailment  and  Carrier^  in  New  Ahr. 
tit.  Bailment  and  Action  for  Neglisence^  in  Vin.  tit.  Action  on  the  case  for 
misfeasancct  in  Com.  Dig.    Law  of  Nisi  Prius,  ed.  1775»  p.  69. 

(5)  It  is  note  in  all  the  former  editions,  but  not  is  apparently  the  true  reading:. 

(6)  There  is  a  great  abundance  of  irreconcilable  opinions  in  our  books 
about  the  earliest  age  at  which  a  will  may  be  made  o€  personal  estate.     Here 
lord  Coke  states  1 8  to  be  the  age ;  though  the  reasons  and  authorities  in  fiivour 
of  that  time  do  not  appear. — Others  mention  17,  that  being  the  age  at  which 
an  administration  during  the  minority  of  an  executor  determines.  1  Vem.  S55. 
a^  Vem.  558.  But  this  opinion  was  probably  founded  on  an  idea,  that  oar  spi- 
ritual courts  make  no  difference  between  the  time  for  acting  as  an  executor  said 
the  time  for  making  a  will,  which  is  clearly  a  mistaken  notion.    However,  it 
receives  some  countenance  from  the  decisive  manner  in  which  a  late  chanoeUor 
of  the  first  authority  mentions  17,  and  the  ambiguous  terms  in  which  he  speaks 
of  an  earlier  a^.     1  Ves.  303.  «  3  Atk.  709.-^  According  to  others  15  m  die 
age  for  males^  if  the  par^  can  be  proved  of  sufficient  discreti<Ht ;  but  we  are  aat 
informed  why,  and  Uierefore  little  respect  is  due  to  this  opinion,  Hthai  can  be 
deemed  one,  which  in  fact  was  nothing  more  than  a  loose  dsetum.  s  yeni.469.— 
Others  doubt,  whether  any  time  before  ai  is  not  too  early ;  because  a 
be  administrators  till  they  have  attained  that  age.  1  Vem.  326.  The 
usually  assigned  for  not  granting  administration  to  any  person  under  at 
that  an  admmistrator  being  created  by  statute  his  age  should  be  acoortK^g  ta 
the  common  law,  and  that  the  statute  of  distribution  requires  the  securitj 
bond  from  an  administrator,  which  an  infimt  cannot  give.  See  the  books 
in  Yin.  Abr.  Executors^  L.  3.  pi.  6.  This  latter  reason  asainst  an  infimt  s  1 
administrator  is  the  most  forcible ;  but  both  seem  equiuly  inapplicable  to 
other  point ;  the  power  of  makmg  a  will  of  personal  estate  not  being  ^eri 
from  or  regulated  by  any  statute,  and  the  givmg  of  abondbdngfo^aiSaAr 
case  of  a  testator. — In  Perkins  jW*  is  said  to  be  the  age  for  makiBg  a  wii  af 
personalty ;  but  though  this  is  the  time  mentioned  in  &  old  as  wfM  as  thesKv 
editions  of  thb  book,  yet,  as  Swinburne  well  observes.  It  appears^ to  be 
error  of  the  press  by  omission  of  the  figure  x,  and  most  probably  xhb.  a 
age  intended.    Penc.  sect.  503.    Swinb.  Testam.  part  s.secL  a.    OC 
cap.  18. — The  last  opinion  on  the  subject,  and  that  most  to  be  rdiei  apaa«      | 
distinguishes  between  males  and  fomaleSf  making  the  testamei^arw  mamtr  ia 
commence  in  the  former  at  14,  and  in  the  latter  at  la.    At 
Roman  law  aUowed  of  testaments,  and  the  civilians  agree  diat  oar  < 
courts  follow  the  same  rule  ;  and  to  them  we  oij^ht  piincipdBy  ta 
information  on  testamentary  subjects ;  because  these  being  aa  pi 
spiritual  conusance,  they  speak  more  ex  tripodejundkoy  to  ase  the 
sreat  author,  than  our  common  lawyers.  Swinb.  on  TesCasL  p«l 
Godolph. Orph. Leg.  376.  2Stnb.D0m.11.  Har.Jasda.b«iLL^c.i^a.u 
But  the  docorine  is  not  sustained  by  the  authority  of    ~ 
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and  constitute,  executors  for  his  goods  and  chattells,  ^nd  the 

words  are  so  to  be  understood,  as  may  stand  with  law  and  reason. 

Note,  executors  could  not  have  an  action  of  account  at  the  com-  .7  £•  3-  ^^ 

mon  law,  in  respect  of  the  privity  of  the  account;  but  the  statute  ^^  ^'  3* 

of  W.  2.  ca.  23,  hath  given  the  action  of  account  to  executors,  tsE^Ty 

the  statute  of  25  E,  3.  ca.  5,  to  executors  of  executors,  and  the  31  e.  3.  tit. 

statute  of  31  £.  3.  c.  1 1 ,  to  administrators.  Account,  57. 

-  **  That  he  •ojould  marry  Tiim  without  taking  the  value.'*     So  as  3  £.  3.  lo. 

the  gardian  shall  not  account  only  for  that  wnich  he  shftU  receive  46£-  3- 

in  this  case,  but  for  that  also  which  he  mieht  receive.  Account,  40. 

°  fl  R.  a.  ibid.  45. 

•  "  Unless  that  he  marrieth  him  to  such  a  marriagey  that  is  as  Account,  47. 
much  ivorth',  S^c"    This  needeth  no  explanation. 

If  the  heire  in  socage  be  ravished  out  of  the  custody  of  the  HUl.  3  K  9. 

gardian,  and  the  ravisher  marrieth  the  heire^  the  gardian  shall  coram  Rege, 

have  a  writ  of  ravishment  of  ward,  and  recover  the  value  of  the  ^-^*  ?♦■,  ^^* 

marriagCj  &c.  and  shall  account  to  the  heire  for  the  same.  fII^.'b  'i^I. 

&  140.    a6  £.  3. 65.  1  E.  3. 19,  ao. 

And  the  gardian  in  socage  is  bounden  by  law,  that  the  heire 
be  well  brought  up,  and  that  his  evidences  be  safely  kept 

The  grandbmother  of  the  sonne  and  heire  aiJohn  Bemevillf  who  Trio.  1 H.  5. 
held  the  manor  of  Totington  in  the  county  of  Midd,  in  socage,  coram  Rege, 
recovered  the  heire  in  a  ravishment  of  ward  against  Simon  Chexiuy  ^^  *•  Midd. 
which  had  married  the  step-mother  of  the  heire  ;  and  by  the  rule 
of  the  court,  the  plaintife  pro  nutriturd  haredis  el  mo  custodid 
evidentiarum  invenU  plegios. 


Sect.  124. 

.yd  ND  if  any  other  man,  who  is  not  the  next  friend,  occupies  the  lands 
.  or  tenements  of  the  heire  as  gardian  in  socage,  he  shall  be,  compelled 
to  yield  an  account  to  the  heire,  as  well  as  if  he  had  beene  next  friend;  for 
it  u  no  plea  for  him  in  the  writ  of  account  to  say,  thai  he  is  not  the  next 
friend,  S^c.  but  he  shall  answer  whether  he  hath  occupied  the  lands  or 

tenements 


respectable  books^  written  by  common  lawyers,  mention  12  and  14  for  the 
same  purpose;  prohibitions  have  been  refused  by  the  king's  bench,  when  ap« 
plied  tor  to  restrain  thejecclesiastical  courts  from  allowing  wills  made  at  such 
early  ages  ;  and  there  are  instances,  in  which  the  doctrine  hath  been  recognized 
and  adopted  by  the  court  of  chancery.  Off.  of  Ex.  cap.  1 8.  Shep.  Touchst.  403. 
T.  Jo.  210.  2  Show.  204.  Comb.  50.  Free,  in  Cha.  316.  Gilb.  Eq.  Rep.  74. 
Mos.  5.  To.  conclude  this  point,  it  may  be  added,  that  as  on  the  one  hand  the 
rule  of  the  ecclesiastical  courts,  in  holdmg  12  and  14  to  be  ages  at  which  males 
and  females,  according  to  the  difference  of  sex,  first  have  the  power  of  making 
wills  of  personalty,  seems  now  well  established  ;  so  on  the  otner  hand  it  is  in 
some  degree  consonant  to  the  doctrine  of  our  common  law ;  for  though  that  is 
silent  as  to  the  age  for  wills  of  personalty,  these  beine  the  subjects  of  a  different 
law,  yet  it  adopts  the  same  standard  of  12  and  14  for  other  jpurposes,  and  so 
fiur  deems  them  the  ages  of  discretion,  as  to  give  infants  or  those  ages  the 
power  of  choosing  guardians,  and  to  presume  that  they  are  dcii  capaces 
in  reqpect  to  crimes.    1  Hal.  H«  P.  C.  22— {Note  83J  . 

A  A3 


89. b.  90.  a.]  Of  Socage.        L.  2.  C.  5.  Sect.  125. 

tenements  as  gardian  in  socage  w  no.  But  qiuere,  )f^f^  the  keire  hath 
accompUsfied  the  age  of  i/^yeares,  and  the  gardian  m  socage  cqntinual^ 
occupteth  the  land  until  the  heire  comes  to  full  agCy  scil.  of^i  yeares,  tf 
the  heire  at  his  full  age  shall  have  an  action  of  account  against  the  garduza, 
from  the  time  that  he  occupied  after  the  said  14  yeares,  as  gardian  in 
socage,  or  against  him  as  Ais  bailife, 

19  E-  «•  ^*J  ND  if  any  other  man,  U)ho  is  not  the  nextfritnd,  SfC^*  If  a 
Avowry,  aai.  stranger  entreth  into  the  lands  of  the  in&nt  mthin  age  of  14, 

41  E  3.  ^  ^^^  taketh  the  profits  of  the  same,  the  in&nt  may  charge  him  ms 

Account,  35.  gardian  in  socage.     And  this  doth  well  agree  with  the  writ  of 

49  £.  3.  10.  account  against  a  gardian  in  socage :  for  the  words  be,  Idem  B. 

^A  a'  ^  ^'^'  prcrfato  A.  raiionabilem  compotum  suum  de  exitibus 

PI  cTmfkia!  •^  prcvenientibus  de  terris  et  tenementis  suis  in  N.  qua  r90."l 

6  £.  3. 38.  tenentur  in  socagiOf  et  quorum  custodiam  idem  B.  hapuit  I     •  *  I 

F.  N.  B.  118.  dum  pnsd.  A.  infra  ietatemfuitf  ut  dicitur.  And  true  it 

is,  that  in  judgement  of  law  he  had  the  custody  of  the  lands :  and 

he  is  called  tutor  aUenuSf  and  the  right  gardian  in  socage  tutor 

13  E.  3.  proprius ;  and  it  is  no  plea  for  him  to  denie  that  he  is  prochein 

Account,  77.  ^niy^  but  he  must  answer  to  the  taking  of  the  profits  (i)>  as 

aa  E.  3.  1 1 .  Littleton  here  saith. 

41  E.  3. 

Accoout,  35.     10  H.  7.  7,    4  H.  7.  6.  b.    7  H.  7. 9.  a. 

6  £.3.  38.  «  But  qtuere,  Sfc.**  This  qu€ere  came  not  out  of  Littleton'B 
3^  ^  3-  quiver ;  for  it  is  evident,  that  after  the  age  of  14  yeares  he  shall 

7  £^4.  ^®  chared  as  bailife,  at  any  time  when  the  heire  will,  either 
F.  N.  B.  118.  before  his  age  of  ai  yeares,  or  after  (2). 


Sect.  125. 

• 

AliSO,  if  gardian  in  chivalrie  makes  his  executors  and  die,  the  heire 
•^^  being  within  a^e,  S^c.  the  executors  shall  have  the  wardship  during  the 
nonage,  8fc,  But  if  the  gardian  in  socage  make  his  executors  and  die,,  the 
heire  being  within  the  age  of  14  yeares,  his  executors  shall  not  have  the 
wardship ;  but  another  next  friend,  to  whom  the  inheritance  cantiot  descend^ 
shall  have  the  wardship,  S^c.  And  the  reason  of  this  diversitie  is,  because 
the  guardian  in  chivalrie  hath  the  wardship  to  his  oume  use,  and  the  gardian 
in  socage  hath  not  the  wardship  to  his  owne  use,  but  to  the  use  of  the 
heire  (1 )  t«    And  in  this  case  where  the  gardian  in  socage  dyeth  before  any 

account 

t  31Uiii0te  if  in  90.  6.  «^fAf  191A  and  141&  nttiioiii. 

I     '  m  >  .1.1  .      M  ^^.^.^^     I      ,  , 

(1)  That  isy  whether  he  took  the  profits  as  guardian  ;  for.  if  he  assumed  to 
take  them  in  that  character,  he  shall  answer  for  them  accordingly,  though  he 
was  not  guardian  dejure. — [Note  34-] 

(8)  Notwithstanding  lord  Coke's  observation  on  the  qwere^  it  18  in  L.  and 
M. ;  Roh. ;  P.  and  both  of  the  MSS. 

(1)  f  Fitzherbert  cites  two  authorities  which  make  guardianship  in  socage 
grantable.  F.  N.  B.  143.  P.  But  Littleton's  opinion  militates  strongly  to  the 
contrary;  for  if  such  a  trust  is  so  personal  as  not  to  be  transmissible  to  executors, 
why  should  it  be  so  to  grantees  ?  Accordingly  in  the  arguing  of  a  modem  jcase 
it  seeips  to  have  been  taken  for  granted,  that  gu,^rdianship  in  socage  cannot  be 
assigned.    Gilb.  Eq.  Rep.  lyy.—JNote  86.J 


li. 3.  C.  5.  Sect.  125.         Of  Socagd.  [90.  a.  90:  b. 

account  made  by  him  fd  the  %eire^  of  this  the  heire'is  without  remedy,  for 
that  no  writ  of  account  lieth  against  the  executors  (2)  %,  but  for  the  king 
onefy. 


**nx> 


his  owne  use.^*    A  tenuit  holdeth  land  of  k  bishop  hf  yK^-  Br.  634^ 
"*   knishtfl  service,  which  seigniorie  the  bishop  hath  in  the  4®  ^  3*  ^4- 
right  of  his  bishoprick,  the  tenant  dieth,  hift  heire  within  age,  the  ^^  ^  pj^, 
bishop  either  before  or  after  seisure  dyeth ;  neither  the  king,  g^y. 
n6r  the  successor  of  the  bishop,  shall  have  the  wardship,  but  (Post  117. 
his  executors.    For  albeit  the  bishop  hath  the  seigniorie  en  auier  4  Co.  64.  b.) 
droity  yet  the  wardship  being  but  a  chattell,  he  hath  in  his  owne  ][/^  ^*  ^^' 
right,  and  a  chattell  cannot  goe  in  the  succession  of  a  sole  cor-        '  ^'  "*** 
poration,  unless  it  be  in  the  case  of  the  king  (3). 

And  yet  if  a  bishop  have  an  advowson,  and  the  church  become  34  r  3. 26. 
void,  and  the  bishop  die,  neither  the  successor  nor  tiie  executors  44  £•  3- 
shall  present,  but  the  king :  because  it  is  but  a  chose  in  action  (4).  f-  N-  B.  33. 

And  so  it  is  in  the  case  where  the  king  hath  wardship,  fn^thTchaptw' 

CgO."l  but  fc^  that  is  a  prerogative  that  belongeth  to  the  of  Warrant, 
1^      I  king  to  provide  for  the  church  being  void;  for  wherfe  Sect.  740. 
the  tenure  by  knights  service  is  of  a  common  person,  (Cro.  Jam.248.) 
the  executors  of  the  tenant  shall  present  where  the  avoidance 
fell  in  th^  life  of  the  tenant. 

«  The 

X  Thii  noU  is  m  90.  fr.  0^  «A<  i3tA  and  \^  edUxons, 

(3)  X  Littleton  must  be  understood  to  mean,  that  at  common  lato  account  did 
not  lie  against  executors ;  for  in  his  time  it  did  lie  under  several  statutes  against 
an  executor  in  general^  though  they  were  deemed  not  to  extend  to  the  executor 
of  guardian  in  socage.    See  post  note  3  to  90.  b. — [Note  87.] 

(3)  Ace.  ante  9.  a.  46.  b.  post.  388.  a. 

(4)  This  reason  requires  some  explanation.  It  is  not  that  choses  in  action 
are  in  their  nature  incapable  of  transmission  to  executors ;  for  the  contrary 
is  known  to  be  law,  and  some  instakices  of  it  ar6  here  given ;  but  it  ii, 
because  in  the  case  of  a  chose  in  actiony  so  peculiar  as  «  right  of  presentation, 
the  law  favours  the  king  more  than  the  bishop's  executors,  and  therefore  gives 
the  Ung,  as  having  in  his  custody  the  temporalties  of  the  vacant  bishopric, 
that  presentation,  which  executors  in  general  are  entitled  to  when  they  are 
opposed  to  an  heir.  See  post.  388.  Broi  Abr.  Presentation,  34.  Wats.  Clereym. 
L.  ed.  1 747,  p.  73.  But  then  it  may  be  asked,  why  the  king  should  not  have 
a  like  preference,  in  the  case  of  the  bishop's  being  entitled  to  a  wardship  by 
knight's  service  in  right  of  his  fee,  tod  dying  before  reducing  it  into  possession 
by  seiaura  The  answer  may  be«  that  tlie  law  distinguishes  between  an  interest 
both  of  profit  and  trastf  as  wardship  by  knight's  service  is,  aiid  one  merely  ^ 
trust,  such  as  a  presentation.  The  law  gives  the  former  to  the  bishop's  execu- 
tors>  for  the  benefit  of  his  personal  estate.  It  gives  the  latter  to  the  xing ;.  be- 
cause the  presentation  to  a  vacant  church  cannot  lawfully  be  sold ;  and  as  the 
bishop's  personal  estate  cannot  derive  any  prqfU  from  the  presentation,  the  law 
deems  it  mor^  proper  to  follow  the  temporalties  of  the  see  to  which  the  ad- 
vowson belongs.  In  a  subsequent  part  of  the  Commentary,  whbre  it  is  said, 
that  the  bishop's  executors  shall  not  present^  because  nothing  can  be  taken  for 
a  presentation,  lord  Coke  seems  to  hint  at  something  of  this  kind.  Post.  388.  a. 
However,  as  a  like  reason  might  be  urged  aaainst  executors  in  favour  of  an 
heir,  it  is  most  safe  to  rely  on  the  risht  of  me  king  as  settled  by  auAori^ 
and  Umg  j9rac^ice.-^This  preference  of  the  king's  title  by  prerogative  is  carried 
80  far,  that  eyeu  presentation  and  institution  in  the  lifetime  of  the  bishop  will 
not  prevail,  unless  there  hadi  been  also  an  induction.  Vin.  Abr.  Presentation, 
C.  a.  E.  a.    Wats.  Clergym.  L.  ed.  1747,  p.  73.— [Note  85.] 
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81  ^  d-  **  The  heire  is  withotii  remedy^  i^cT  For  albeit  in  an  action  of 

^le^b'd^  6  account  against  a  gardian  in  socage^  &c.  the  defendant  cannot 

4B  ^  ^.  a!'^  wage  his  law,  yet  in  respect  of  the  priYity  of  the  matters  of  ac- 

a  H.  4.  13^  count,  and  the  dischare;e  resting  in  ue  knowledge  of  the  parties 

F.  N.  B.  1 1 7.  thereunto,  an  action  of  account  neither  lyeth  against  the  ezecu- 

19H.  6. 5.  (org  of  the  accountant,  nor  at  the  common  law  for  the  executora 

lq£^q ^31  ^^  ^^°^  ^^  whom  the  account  is  to  be  made,  as  is  aforesaid  (3)  ; 

11  Co.  89.  *  ^^^  ^^^  ^  holpen  by  statute  (4).    [*]  It  hath  beene  attempted 

(3  Inst  404.)  in  parliament  to  give  an  action  of  account  against  the  executors 

[*]  Rot.  Pari,     of  a  gardian  in  socage,  but  never  could  be  effected  (5). 
5o£.  3.na.i33.  . 

M  Pl.C0m.3s1.       <<  But  for  the  king  only."    [a]  The  reason  of  this  is,  because 

c^^rI*  ^31.  the  kings  treasure  is  the  sinewes of  warre,  and  the  honour  and 

'^'  safety  of  the  king  in  time  of  peace,  jirmametttum  helih  et  oma^ 

mentum  pacii ;  and  therefore  the  death  of  the  party  shall  not 

barre  the  king  of  his  treasure  due  unto  him  upon  the  account, 

because  it  is  mtended,  that  the  king  was  busied  about  the  pub- 

licke  for  the  good  of  the  common-wealth,  and  had  not  leisure  to 

call  his  accountant  to  make  his  account,  et  nullum  iempus  ^catrrit 

Vid.  Sect.  178.    rep  (6).  Littleton  speaketh  of  the  king's  prero^tive  but  twice  in 

.Suu11f.Pr9r.33.  aU  his  bookes,  viz.  here,  and  Sect.  178,  and  m  both  places,  ms 

[fr]  Foitencue,     part  of  the  lawes  of  England,    Pnerogaiivu  [b]  is  derived  of 

fo.45.  ^^l**!^!-  pTiBj  i.  e.  ante^  and  rogare,  that  is',  to  aske  or  demand  before- 

KCoflD?  336.     '^'^^'  whereof  commeUi  pnerogativa,  and  is  denominated  of  the 

Stannf.  PI.  Cor.  ^^^  excellent  part ;  because  though  an  act  hath  passed  both 

163.  b.  Staimi:  the  houses  of  the  lords  and  commons  in  parliament,  yet  before 

Pimr.  1.  a.  &      it  be  a  law,  the  royall'  assent  must  be  asked  or  demanded  and 

10  !>•  obtained,  and  this  is  the  proper  sense  of  the  word.    But  legaDy 

[*]8taiiiif.Pjrer.  [•j^  it  extends  to  all  powers,  preheminences,  and  priviledges, 

^  ^^  which  the  law  giveth  to  the  crowne,  whereof  Littleton  here 

speaketh  of  one.  Bract,  lib.  1 ,  in  one  place  calleth  it  libertatemy 
[e]  Westn.  k  in  Bnother privilegium  regis;  [c]  Britton  [d]  (following  W.  i.) 
S?  B*'tf  ^'^  ^  ^  *  f  *^  registr.jus  regium,  and  jus  regium  cormutf  Sf€. 

fol.S7.    [e]  Regist.  fol.  61,  &c. 

Sect. 


(3)  This  rule  of  the  common  law,  which  did  not  allow  of  actions  of  account 
against  ox  for  executors,  had  some  exceptions.  The  laUer  part  of  the  rule  did 
not  extend  to  the  executors  of  merchants;  and  the  king  was  not  within  eiihtT 
part.  F.  N.  B.  1 17.  11  Co.  ^.  a.  It  should  also  be  remarked,  that  though 
at  the  common  law  executors  m  general  were  not  compellable  to  accounts  yet 
if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  of  ddi  for 
the  balance.    F.N.B.  page  267  of  4to  ed.  in  lord  Hale's  notes.— [Note  88.] 

(4)  The  13  E.  1.  0.23,  ^ve  an  account  to  executors;  but  this  being  con- 
strued to  describe  immedMie  executors  only,  other  statutes  were,  made,  to 
extend  the  remedy  to  the  executors  of  executors  and  to  admintstrators. 
a5E.3.sL5.c.5.    31E.3.C.11.  alnst.404.    Ante 98. b.— [Note 89.] 

(5)  Acc.  Cott.  Abr.  Rec  131.  But  now  by  4  Ann.  c  id.  s.  27,  actions  of 
account  lie  against  the  executors  and  administrators  of  every  guardianf  bailiif 
and  feceiveh— [Note  90.] 

(6)  See  post.  1 19.  a*  and  the  note  there. 
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Sect.  126. 

A  LSO,  the  lord,  of  whom  the  land  is  hokkn  in  socage^  after  the  decease 
of  his  tenant  shall  have  reliefe  in  this  manner.  J^the  tenant  holdeth 
by  fealty  and  certaine  rent  to  pay  yeerely^  i^c.  if  the  tearmes  of  payment 
.be  to  pay  at  two  termes  oftheyeare,  or  at  ^  termes  in  the  yeare,  tSe  lord 
shal  have  of  the  heire  his  tenant  as  muchy  as  the  rent  amounts  unto,  which 
he  nayeth  yearly.  As  if  the  tenant  holds  of  his  lord  byfecdiyy  and  teime 
shillings  rent  payable  at  certaine  terms  of  the  yeare j  then  the  heire  shall  pay 
to  the  lord  ten  shillings  for  relief ,  beside  the  tenne  shillings  which  he  payeth 
for  the  rent. 

*^  QER  TAINE  rent:'    A  tenant  holdeth  of  his  lord  certaine  43  E.  3.  Banie* 
lands  in  socage,  to  pay  yearely  a  paire  of  gilt  spurs  or  five  ^94*  9  ^*  4*  3^- 
shillings  in  money  at  the  reast  of  Easier.    In  this  case  the  rent  is  ^{^^^*      ^' 
lincertame,  and  the  tenant  may  pay  which  of  them  he  will  at  the  oianlrii.  nb.  g. 
said  feast,  and  likewise  the  tenant  may  pay  which  of  them  he  will  cap.  4. 

for  reliefe ;  but  if  he  pay  it  not  when  he  ought,  then  (9R0.Abr.5t9. 

COl.n  ™^y  ^^  •^  ^^^^  distrame  for  which  of  them  he  will.  *^'  *45«»») 
^  *  J  Buf;  if  the  tenure  be  to  attend  on  his  lord  at  the  feast  ijio.iSlsigO 
of  Christma^ey  or  to  pay  ten  shillbgs,  there  the  reliefe 
must  be  ten  shUlings,  because  the  other  cannot  be  doubled.    Et 
sic  de  similibus. 

**  To  pay  yeerely.**  If  the  tenant  holdetli  of  his  lord  by  fealty, 
and  to  pay  every  two  or  three  year  ten  shillings,  albeit  this  be 
no  annual  rent,  yet  shall  he  pay  ten  shillings  for  reliefe.  Et  sic 
€le  similibus.  .    * 

But  it  is  to  be  noted,  that  beside  reliefe,  whereof  Littleton  Vid.  Sect.  103. 
here  speaketh,  there  beloneeth  to  a  tenure  in  socage  of  common  ^^*  B.  82. 
right  aid  for  the  making  of  his  eldest  son  a  knight  at  the  age  of  q^rV"^'^' 
fifteene  years,  and  to  marry  his  daughter  at  the  age  of  7  years  (1).  cap.  n .  *      ^ 

In  the  same  manner  it  is,  if  a  man  be  seised  of  certaine  land  which  is 
holden  in  socage,  and  maketh  afeoffement  in  fee  to  his  owne  use,  and  dieth 
seised  of  the  use,  (his  heire  of  the  age  of  ia  yeares  or  morCy  and  no  will  by 
him  declared)  the  lord  shall  have  reliefe  of  the  heire,  as  afore  is  said.  Ana 
this  by  the  statute  of  19  H.  7.  cap.iQ  (2). 

This  is  an  addition  to  Littietony  wherefore  I  omit  it  the  rather, 
for  that  the  statute  of  19  H.  7.  is  for  the  cause  above  mentioned 
become  of  none  effect. 

Sect 


(1)  We  have  already  had  occasion  to  observe,  that  these  aids  are  taken  away 
by  the  12  Cha.  2«  c.  24. '  Ant.  76.  a.  note  i. 

(2)  This  part  about  relief  from  the  heir  of  cestui  que  uscy  as  lord  Coke  truly 
obflierves^  is  an  addition  to'  Littleton :  and  it  first  appears  in  Redtnan.  See 
post.  117.  a. 


1 


91.a.  9l.b,]  Of  Socage.      L.2.  C.5.  Secl.127. 


Sect.  127. 

yd^D  in  thii  case,  afier  the  death  of  the  tettant,  mchreUefeis  due  to  the 
lord  presently,  o/'  what  age  soever  the  heire  be;  because  such  lord 
cannot  have  thewtmiship  of  the  body^  nor  of  the  land  of  the  heire.  And 
the  lord  in  such  case  ought  not  to  attend  for  the  payment  of  his  reUrfe, 
aceordinf  to  the  terms  and  dayes  cf  payment  of  the  rent ;  but  he  is  to  Ime 
his  relief  e  presently,  and  therejfore  he  may  forthwith  (i )  distreine  t^ier  tk 
death  of  his  tenant  for  reHefe, 

i6H.  7. 4.  ''pRESENTL  Y;"  and  as  Littleton  saith,  he  ought  not  to 
18  £.  3. 26.  attend  the  payment  of  his  reliefe  according  to  the  dales 

p.  18.  Bracum,  of  naiment  of  his  rent,  but  he  oi:^ht  to  have  his  reHefe  preseatlj^ 
d'btt  Wp^^'  and  for  the  same  he  may  incontmently  distraine  after  the  death 
Tice  redditum     of  the  tenant. 

sQoin  aniiu  aimi  cki|ilicat!mi.    Brittoit,  foL  178.  ace    Fletm,  lib.  1.  cap.  8.    (ft  Ro.  Abr.  5^^) 

And  therefore  in  the  case   aforesaid,  where   the  tenant 
holdeth  by  die  rent  of  five  shillings,  or  a  paire  of  gilt 
(Ant.  47,  b.        ^^  spurres,  if  the  heire  be  not  presently  (that  is,  as  rpl."] 
d]ftaiAbr.5i9.)  presently  and  as  conveniently  as  he  may,  all  due  cir-  |_  |>.  J 

cumstances  considered)  after  the  death  of  his  ancestor 
ready  upon  the  land  to  pay  reliefe,  the  lord  may  distnun  for 
which  01  them  he  will ;  and  if  the  tenant  tendered  either  of  tbem 
according  to  the  law»  and  none  for  the  lord  was  ready  there  to 
receive  it,  yet  the  lord  may  distraine  for  that  which  was  tendeiect» 
at  his  pleasure  (a). 

45  £.  8. 19.  **0f  mhat  age  soever  the  heire  her    And  vet  it  appeareth  in 

35  H.  8.^.       our  bookes,  that  in  this  case  the  kin^  in  case  of  a  tenure  in  socage 

4ff  ^^^i?**?'     "*  chiefe  shall  not  have  vrimer  seisin^  unless  the  heire  be  of  toe 
fer.  13!^'      ^  ®^  H  yeares  at  the  death  of  his  ancestor ;  for  if  he  be  under 
F.  n!  B.  ao6.     t£at  age,  he  is  in  the  gard  and  custody  of  his  prochdn  am, 
^69*  But  otherwise  it  is  in  case  of  a  common  person,  as  nere  it 

appeareth.  And  where  in  some  impressions  these  wordi  be 
added  (so  that  he  be  past  the  age  of  14  yeares)^  those  wordaw 
added  are  against  the  law,  and  no  part  of  li^on's  lrorki(3> 


*  7%iitioteuui9i.A.mtfcei3tJkdii4i4M 

t  The  awrd  in  Menu  to  ieAaviRfenniyirr  or.  ScCt* 


(1)  *  But  here  we  must  understand  Littleton  to  be  speaking  of  a  relief  dbe  on 
the  descent  of  a  fee  simple  in  ffeetail  in  possession ;  for  if  only  a  remainder(^ 
reversion  expectant  on  an  estate  for  life  descends  on  the  heir,  the  relief »  not 
leviable  till  the  death  of  the  tenant  for  life.  Keilw.  83.  b.  Kitch.  ed.  159'* 
fo.  146. b.  As  to  the  descent  of  a  remainder  or  reversion  expectant  on^ 
estate  tafl;  it  seems  doubtful  whedieir  a  l^lief  is  payable  at  any  time  iti  rea ^ 
of  such  a  descent  Keilw.  84.  a.  Wade,  on  Deae.  51 3. 3d  ed.--{Note  91 J 
(^)  See,  ant.  83.  b^  note  4.  ,  H 

(3)  Accordingly  kite  words  objected  to  by  lord  Cokeareiieither  inL.^  '** 
nor  Roh«— They  were  first  inserted  in  P. 
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Sect.  128. 

TN  the  same  marmer  it  is,  where  the  tenant  holdeth  of  his  lord  byfealAt 
and  a  pound  of  pepper  or  cummin,  and  the  tenafU  ayeth,  the  tord  shall 
have  for  relief e  a  pound  of  cummin,  or  a  pound  of  pepper,  besides  the 
common  rent.  In  the  same  manner  it  is,  where  the  tenant  holdeth  to  pay 
yearely  a  number  of  capons  or  hennes,  or  a  pair  of  gloves,  or  certains 
Ausheis  of  come,  or  such  like* 

"   J  P  0  UND  of  pepper  or  cummin.^*    Here  it  Is  to  be  ob-  (Post  14a.  a.) 

served,  that  the  lord  may  reserve  pepper,  or  any  other 
things  that  be  exoticuy  foreign,  of  the  growtn  ot  outlandish  coun- 
tr^yes  or  beyond  sea,  as  well  as  of  the  growth  of  England, 
whereby  navigation  (the  life  of  every  island)  is  employed.  And 
where  Littleton  here  putteth  his  case  in  the  disjunctive,  if  the 
tenant  doth  hold  by  fealty  and  one  pound  of  pepper  or  a  pound 
of  cummin,  he  shall  pay  for  reliefe  a  pound  of  pepper  or  a 

Sound  of  cummin,  over  and  besides  die  rent.  But  if  the  tenant 
oldeth  of  his  lord  by  doing  of  certaine  worke  dayes  in  harvest, 
or  to  attend  at  Christmasse,  or  such  like,  he  shall  not  double  (^  ^'  Abr. 
the  same :  for  of  corporall  service,  or  labour  or  worke  of  the  ^^^-^ 
tenant,  no  reHefe  is  doe,  but  where  the  tenant  holdeth  by  such 
yearly  rents  or  profits,  whidi  may  be  paid  or  delivered,  whereof 
LiMeton  hath  put  his  examples;  and  by  them  is  manifestly 
proved,  that  corporall  service,  worke,  or  labour,  shall  not  be 
doubled  in  this  case  (4). 

'^  Or  certaine  bushels  of  corned    Here  it  appeareth,  that  the 
reliefe  of  bushels  of  come  is  to  be  paid  presently,  though  the 
tenant  die  in  winter  before  come  be  npe. 

C92.n  ^^  Note,  here  are  examples  put  of  five  natures, 
g  J  1.  Aromatorum  exoticorum,  of  spices  or  drugs,  of  out- 
landish growth,  d.  Oranorum,  of  come  of  English 
growth.  3.  Avium  viUaticarum,  of  powltry ;  suS  capons^  hens,  Stc^ 
4.  Artificicrwn,  of  handicrafts ;  as  a  paire  of  gloves  generallj 
either  of  outlandish  or^  English.  5.  Aut  similium,  or  such  like^ 
(that  is)  of  like  outlandish  grovrth,  or  of  English  growth,  or  of 
powltry,  or  of  artifices  outlandish  or  Enghsh,  and  like  berein 
also,  that  they  may  be  paid  or  delivesed  to  the  lord  every  year, 
or  every  second  or  third  year,  &c. 

Sect.  129. 

jPl/T  in  some  case  the  lord  ought  to  stay  to  distreine  for  his  reliefe 
vntill  a  certaine  time.  Asif  the  tenant  holds  of  his  lord  by  a  rose,  or 
hy  a  bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  m  winter,  then  the  hra  cannot  distreine  for  his  reliefe,  tmtill 
the  time  that  roses  by  the  course  of  the  yeare  may  have  their  growth,  S^» 
And  so  of  the  Uhi* 

"  RY 

(4)  But  Rolte  tells  us,^  thdt  Mamr  Herbert  ef  the  Iiinei^  Temple  in  Mb 
iiutumn  reAding,  1 1  Cfin.  I,  held  tlie  e^omty.    ir  R6.  Aiir.  515. 
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(Poft  197.  b.)     **  JDYthe  course  of  the  yeare.**    Lex  tpectat  natung  ordinem^ 

The  law  respecteth  the  order  and  course  of  nature.  Lex 
^on  cogU  ad  imposiibiUa^  Hie  law  compells  no  man  to  impossible 
things.  The  argument  a6tmpo»t^' is  forcible  in  law.  impoui'- 
bUe  est  quod  natuns  ret  repu^nat.  And  here  it  is  to  be  observed, 
that  Littleton  puts  a  diversity  betweehe  come  and  roses ;  for 
come  will  last.  And  therefore  the  tenant  must  deliver  the  come 
presently  before  the  time  of  growth  (as  before  is  said) ;  and  so  of 
saQron  and  the  like.  But  roses,  or  other  flowers,  that  atejrudus 
Jugcuxsy  cannot  be  kept,  and  therefore  are  not  to  be  delivered  till 
the  time  of  growing.  Neither  is  the  tenant  driven  by  law  arti- 
ficially to  preserve  roses ;  for  the  law  in  these  cases  respecteth 
nature,  and  the  course  of  the  yeare,  as  Littleton  here  saith,  Ei 
ars  naiuram  mitatur.    Et  sic  de  stndlilms. 


Sect.  130. 

y^ljSO,  if  any  mil  askej  why  a  man  may  hold  of  his  hrd  by  fealty 
^yf^  ^^  mamter  of  services  j  insomuch  as  when  the  tenant  shall  doe 
his  fealty  f  he  shall  sweare  to  his  lord  that  he  will  doe  to  his  hrdaUmxmner 
ofsercices  due,  and  when  he  hath  done  fealty,  in  this  case  no  other  service 
ts  due:  to  this  it  may  be  said,  that  where  a  tenant  holds  his  land  of  his 
lord,  it  behooveth  that  he  ought  to  do  some  service  tohis  lord^  For  if  the 
tenant  nor  his  heires  ought  to  do  no  manner  of  service  to  his  lord  nor  his 
heires,  then  by  long  continuance  of  time  it  would  grow  out  of  memorie, 
whethtr  the  land  were  holden  of  the  lord,  or  of  his  heires,  or  not,  and  then 
wUlmenmore  ofien  and  more  readily  say,  thai  the  land  is  not  holden  of  the 
lord,  nor  of  hu  heires,  than  otherwise ;  and  hereupon  the  lord  shall  lose 
his  escheat  of  the  land,  or  perchance  some  other  forfeiture  or  pro/it  which 
he  might  have  of  the  land.  So  it  is  reason,  that  the  lord  and  his  heires 
have  some  service  done  unto  them,  to  proove  and  testifie,  that  the  land,is 
holden  of  them.  ^ 

**  JXfHE  N  the  tenant  shall  doe  his  fealty,  he  shall  sneare  to  his 
\  lord,S^r    Here  it  appeareth,  that  the  doing  of  the  fealty 

is  both  a  performance  of  his  service,  and  of  his  oath  also  when 
it  is  done,  for  that  no  other  service  is  due ;  and  that  one  oath 

Oamd^^  of  fealty  is  taken  of  all  that  hold,  and  is  not  to  be  chansed  for 
^  ^^Snoe,  5!         ^^y  i^o^eltie  or  nicety  of  invention ;  for  judges  ancienuy  and 

38  R  3!  1!         continually  have  suppressed  innovations,  and  would  in  no  case 

.43  Am.  p.  13.     change  the  ancient  common  law. 

4  £•  3*  ^^  5* 

&  ^  ^  ^"*'  }^  "  J^  behooveth  that  he  ought  to  do  some  sendee  to  r92."l 

4H.4.  ca.a.  Aw  lord.**    For  there  can  be  no  tenure  without  some  L  5    J 

3  H.  4.  fo.  18.  service ;  because  the  service  maketh  the  tenure. 
Seeoftfauiti 

rfF^ric  *' His  escheat  of  the  land:*    E*cAa«to  is  derived  of  this  word 

Sectr4.  '"'*  *'  «cAter,  quod  est  acddere ;  for  an  escheat  is  a  casuall  profit,  guod 
(1  Ro.  Abr.816.  accidit  domino  ex  eventu  et  ex  insperato,  wliich  happeneth  to  the 
■7.  N.  B;  144.  lord  by  chance  and  unlooked  for.  And  of  this  word  eschaeta 
Ante  13.  a.)   .    commethescAa«^orf  an  eschaetor,  SO  called,  because  his  office  is  to 

enquire 


L.2.  C.5.  SectlSl.        Of  Socage.  [92.b.  93.a. 

enquire  of  all  casaall  profits,  and  them  to  seise  into  the  king's 
hands,  that  the  same  may  be  answered  to  the  king  ( i). 

Lands  may  escheat  to  the  lord  two  manner  of  wayes ;  one  by  See  more  of  this 
attainder,  the  other  without  attainder.    By  attainder  in  three  ^^tiS^^^' 
soits.    First,   Quia  tuspensus  est  per  coUum,    Secondly,  Q^ia  gect.*         ' 
ahjuravit  regnum  (s).    Thirdly,  Quia  utlegatus  est*     Without 
attainder ;  as  if  the  tenant  dies  without  heire« 

• 

*'  Or  perchance  some^  other  forfeiture:'    As  if  the  land  be  ^'^:.^  33. 
aliened  in  mortmaine ;  or  when  LUtletonwrote,  if  the  tenants  had  ^^^  7"  ^J^^/j^ 
erected  crosses  upon  their  houses  or  tenements  in  prejudice  of  ^^  h;  g,  ca.  34. 
the  lords,  that  the  tenants  might  claim  the  privilege  of  the  (F.N.B.  144.) 
Hospitalers  to  defend  themselves  against  their  lords,  they  had 
forfeited  their  tenancies.    But  since  Littleton  wrote,  the  Hospi' 
taJers  are  dissolved,  and  consequently  that  forfeiture  is  gone. 

"  Or  proJU:'   As  rdirfe^  aid  purJUe  marier,  aid  pur  fair ejUx .  , 

chivaler,  and  the  like. 

•  ProbtMy  tect,  746f  74^,  4  747^ 


r93,1  »-  Sect.  131. 

j^  ND  for  thatfealtie  is  incident  to  all  manner  of  tenures,  but  to  the 
tenure  infrankabnoigne  ( i ),  (as  shall  be  said  in  the  tenure  offrankal' 
moigne),  and  for  that  the  lord  would  not  at  the  beginning  of  the  tenure 
have  any  other  service  but  fealty,  it  is  reason,  that  a  man  may  hold  of  his 
lord  by  fealty  onely ;  and  when  he  hath  done  his  fealty,  he  hath  done. ail  his 
services. 

''FEALTIE 

(1)  See  further  as  to  escheat,  and  escheator^  ante  13.  b.  and  18,  b.  and  note  2. 
there.    4  Inst.  225.    Mad.  Excheq.  chap.  10.  s.  2. 

(2)  Abjuration,  according  to  the  ancient  use  of  the  word,  had  the  efiect  of  an 
attainder ;  because  it  was  necefisarily  accompanied  with  the  confession  of  a 
felony;  But  this  kind  of  abjuration  is  not  now  in  force ;  the  privilege  of  sanc- 
tuary, of  which  it  was  consequential,  having  been  taken  awav  by  a  statute  of 
James  the  first.     See  1  Jam.  c.  25.  s.  34.     2  Inst.  629.  and  2  Hawk.  PI.  €• 

b.  2.  c.  32.  However,  the  word  abjuration  is  still  in  use  in  our  law  for  sotme 
purposes.  For — 1.  Some  statutes,  in  order  to  secure  the  established  rdigion, 
require  persons  convicted  of  certain  kinds  oi  recusancy  to  abjure  the  realtn^  on 
pain  of  being  adjudged  guilty  of  a  capital  felony  ;  and  the  word  in  this  sense  is 
similar  to  the  ancient  Objuration,  and  is  attended  with  a  like  effect.    35  Eiiz. 

c.  1^  and  2.  13. —2.  In  order  to  secure  the  succession  of  the  crown  as  settled  at 
and  since  the  Revolution,  other  statutes  make  all  persons  who  refuse  to  tak^ 
the  oath  prescribed  for  abjuring  thcf  Pretender  ana  his  descendants,  liable  to 
various  penalties  and  for&itures ;  but  this  kind  of  abjuraden  differs  both  in 
object  and  eff'ect  from  the  ancient  one.  1 3  W.  3.  c.  6.  1  An*  st  1 .  c.  22.  1  G.  i. 
St.  2.  c.  13.    6  G.  3.  c.  53.— [Note  92.] 

'  (1)  Tenure  a/  to^' should  be  also  excepted.  See  the  next  Section,  and 
ante  67.  b.  note  2.  68.  b.  n.  5.  However,  even  to  tenure  at  will  fealtv  may  be 
incident  by  the  custom  of  a  manor ;  and  so  generally,  if  not  universally ,-it  is  to 
copyhold  tenures.  10  H.  6. 13.  20  H.  6.  3.  Kitch.  on  Co.  ed.  1592,  fol.  132. 
—[Note  93.] 
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Sbpvable,  af  i«nti  incident  to  rerenton*,  4cc.  which  may  be 
•evned :  inaepsraUe.  u  fealty  to  a  reveraioo  or  t«iure,  trnJch 
cannot  be  severed :  for  as  all  lands  aad  tenements  within  England 
are  holden  of  some  lord  or  other,  and  either  mediately  or  imme- 
diately of  the  king;  so  to  every  tenure  at  the  least  fealty  is  an 
inseparable  incident,  so  long  as  the  tenuie  remains ;  and  all 
Dtlier  gervioes,  except  fealty,  are  severable.  But  where  the 
tenure  is  by  fealty  only,  tbere  is  no  reU^  due  fiNr  the  cause 
tbovesaid  (a). 

Sect. 


(s)  The  reason  is  plain.     Socage  rdief,  being  a  year's  rent,  cannot  be 

calculated,  ifanannnal  rent  is  not  payable.     See  ante  85.  a.  note  i.     But  as  by 

ciutom,  or  by  exprett  reterToiion  on  creating  the  tenure,  a  payment  wholly 

diftrent  from  and  onoonAected  with  the  yearly  rent  may  be  due  for  relief;  bo 

it  may  be  [wesumed,  that  by  the  same  means  a  relief  may  he  payable,  where 

there  is  no  yearly  rent ;  because  the  relief  is  ascertained,  without  reference  to 

a  yearly  rent,  in  both  cases  equally.  See  Kitch.oDCo.ed.  1593, fo.  103,  Here 

it  may  not  be  amiss  to  advert  to  some  other  differences  between  the  several 

kinds  of  relief  payable  by  socage.tenants.    1.  The;)ro/wrsocage-relieC  thM>i» 

the  relief  incident  to  the  tenure  by  socage  by  the  ^mera/ custom  of  the  realm, 

ia  a  year's  rent,  and  consequently  can  never  be  payable,  excq^t  where  there  ia 

an  annual  rent;  but  the  i)n^o;[KTBocage-reIief,  thatis,  the  relief  due  either  by 

tpeeial  custom  or  by  exprett  reservation,  may  be  more  or  lett  Uien  the  annual 

rent,  or  may  be  payable,  where  there  is  no  annual  rent.     i.  The  socage-relief 

by  common  law  is  only  payable  on  a  dacent  and  by  a  natural  person  ;  but  the 

two  other  relteft  mai/  be  due  where  the  tenant  comes  in  by  •pwvluue,  or  where 

he  talces  as  a  toie  corporation  by  succettion.     Ante  84.  a.  3  Ro.  Abr.  517,  518. 

3-  If  the  relief  claimed  is  one  at  eommon  laa,  it  is  presumed  to  be  due,  till  the 

ctwtrary  appear*;  that  is,  unless  it  can  be  proved  that  the  relief  hath  been 

released,  or  that  ^e  tenure  was  reserved  wiUi  an  eipress  exemption  from  relief. 

3  Lev.  145.     \'m.  Aht.  Evidence,  A.b.  28.  pi.  5.    But  if  the  relief  be  claimed 

\>J  tpecial  cuttom  or  tpecial  retercation,  the  oniu  probandi  tmtat  necessarily  fidl 

upon  the  lord,     4.  If  the  relief  is  by  the  comnioa  law,  it  Is  merely  a  fruit 

incident  to  the  lervice ;  but  if  the  relief  is  by  e^reft  rufrva^'on,  it  isapartof 

the  service.     Ihis  distinction,  however  nice  it  may  appear,  may  be  deemed  an 

wential  one:     Relief,  when  only  an  incident  fo  the  tercice,  is  not  within  the 

limitation  of  50  years  prescribed  for  seisin  of  it  by  the  33  H.  8.  c.  3,  as  hath 

hun  nkoonro^  Sn  a  fflnn^r  notc ;  hor  Will  acceptancc  of  rent  estop  the  lord 

such  a  relief.    Ante  83.  a.  note  n.    Cro.  EMz.  885. 

he  contrary  in  both  these  particulars, where  the  relief  ' 

the  relief  is  by  the  common  tavi,  or  by  tpeciai  raerca- 

)8  follows  of  course;  but  it  is  said,  that  for  relief  by 

ot  warranted  without  a  prescription.  W.  Jo.  133.— 

the  three  kinds  of  apc^-relie&  lie  scattered  in  the 

tliem  into  one  point  of  view  may  be  useful.     The 

>f  their  propriety.     Thediligent  student  may  add  to 

rCo.  Copyhold,  chap.  3.    Survey.  Dial.  4th edit.  95^ 

landHa^landinW.  Jo.  133.   3  Bulst.  333,  Latch'. 

70,    O.  BaMll.  180.— [Note  9+.] 
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Sect  13f . 

N 

ALSO  J.  jf  tf  «MK  leiteth  to  another  lands  or  tenement^  for  terme  of  l^e, 
-*"  withmit  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  shall  do 
JSm^y  to  the  lessor,  because  he  holdeth  of  him.  Also  if  a  lease  be  made  t0 
a  marifor  terme  ofyeares,  it  is  said,  that  the  lessee  shall  do  fealty  t0  Me 
lessor,  becaitse  he  hcldeth  of  him.  And  this  is  well  proved  by  the^  words  of 
the  writ  of  wast,  when  the  lessor  hath  cause  to  bring  a  writ  yf^tmst  against 
him ;  which  unit  shall  say,  that  the  lessee  holds  his  tenemettte  of  the  kssour 
for  terme  ofyeares.  So  the  writ  proves  a  tenure  betweene  them.  But  he, 
which  is  tenant  at  vnll  according  to  the  course  ^fiHecommon'law,  shaUnd 
do  fealty ;  because  he  hath  not  any  sure  edgie.  But  otherwise  it  is  rf 
tenant  at  will  according  to  the  castwot^^ihe  manor  \  for  that  he  is  bound 
to  dofedity  to  his  lord  for  two  eemes.  The  one  is  by  te^Mon  of  the  cus- 
tame;  ana  the  other  is,  for  that  he  taketh  his  estate  m  such  form  to  do  his 
lord  fealty. 


4€ 


JF ^mmlettdhfor  terme  ofKfisj  wtkout  naming  any  renit^  Sfc.  v.  Sect.  sm. 
fyduM  do f dotty,  SfcJ"    Andthereasonit;  bacause  th«re  !•  (AmeSy.a. 
iltenttre»andfeahie(a8lialkbeaiesBid)umddenttoaUixianiier  68.a.) 
of  tenures;  vA  ii  la  to  benoted,  thatthe  law,  for  the 

[93.*1  sviretie  %^  eifbe  lord,  that  his  tenant  shall  be  &ithfuU 
^  *  I  and  lojaB  to  him,  doth  create  such  a  service  as  the 
Mbut  diall  be  bound  thereunto  by  oath. 

^  Abo  if  a  lease  he  made  for  veares,  Sfc,  the  lessee  shall  da  40  E.  3. 34. 
fsaUyr  F6r  there  also  is  a  tenure  between  them.  And  IAtiietovk%  ^  ^j^'J^^ ' 
opimon  in  this  case  is  holden  for  good  law  at  thi^  day  (i).  '^£  '  \  ^^' 

ai  £.  4.  a^.    ^  H.  5.  la.    5  H.  7*.  1 1. 

**  And  this  is  ineU  proved  by  the  tvords  of  the  ^rit,  Sfc,.''  Nota,  Vid.  Secc  84. 
the  origmal  writs  are  (as  it  were)  the  foundations  and  grounds  of 
the  law,  and»  as  it  appeares  here  by  Littleton,  are  of  great 
authori^  for  the  proofe  of  the  W  in  particular  capes  (a). 

''  Because  he  hath  not  any  sure  estate.'^     Therefore  tenant  at  (Ante  63.  a. 
will  shall  not  do  fealty  (as  nath  been  said  before);  because  the  ^  ^*  ^^') 
matter  of  an  oath  must  be  certaine.    The  seat  of  this  Section 
needs  no  explication  (3). 

Chap. 


(1)  See  ante  67.  b.  note.  11. 


(a)  See  ante  73.  b. 


{3)  It  may  be  proper  to  conclude  this  Chapter  of  Socage,  by  peintina  out 
the  several  changes  made  in  die  tenure  of  socage  by  the  statute  of  the  1%  Gha.  2! 
c.  14,  so  often  mentioned.  1.  It  takes  away  the  di&  purJUe  marier  smApurJaire 
JUz  chftalier,  which  were  incident  to  alt  socage-tenures.  a.  It  relieves  socage 
in  eapite  from  the  burden  of  the  king's/ynmer  seisin  and  oi fines  ofaUena^an  to 
ike  king;  to  both  of  which  socage,  in  eapite  was  equally  liable  with  tenure,  bv 
knight's  service  in  eapite,  though  not  so  to  xjoardshtp.  3.  It  extends  tbe  fttfaers 
power  of  appointing  guardians  by  deed  or  will,  which  by  the  4  and  5  FhO.  and 

Mar* 


^ 
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CuAP.  6.  Frankalmoigne.  Sect.  133. 

0 

t 

nr^ENANTin  franka Imoigne is^  where  an  abbot,  or  prior,  or  amther 
'^  man  of  religion,  or  of  Holy  church  holdeth  of  his  lord  in  frank- 
almoigne ;  that  is  to  say  in  hatine,  in  liberam  eleemosinam,  that  is,  injm 
clmes.  And  such  tenure  beganne  first  in  old  time.  When  a  man  in  old- 
time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as  of  fee,  and 
if  the  same  lana  infeqffed  an  abbot  and  his  covent,  or  prior  andhs  cocaity 
to  have  and  to  hota  to  them  and  their  successours  in  pure  and  perpetuall 
almes,  or  in  frankalmoigne ;  [or  by  such  words  to  hold  of  the  grantor,  or 
if  the  lessor*,  and  his  neires  injree  almes:]  (i)  in  such  case  tM  tenements 
were  holden  in  frankalmoigne. 

BfKt.  fib.  a.  *<  J^  abbot,  prior,  or  another  man  of  relief,  or  of  holy 
S!'if*'^ktoi'  church:'   It  is  to  be  observed,  that  of  ecclesiastical  per- 

io.  164,16^  '  sons  some  be  regular,  and  some  be  secular.  They  be  called 
Bfinor,  ca.  a.  regular,  because  they  live  under  certain  rules,  and  have  voired 
sect  18.  three  things ;  true  obedience,  perpetuall  chasii^,  and  wilfull 

^**°^&  Kb  ^  poverty-  And  when  a  man  is  proteased  in  any  of  the  orders  of 
ca.  s-  &  %'  '  religion^  he  is  said  to  be  a  man  of  rdigion  or  religious.  Of  this 
Flees,  lib.  i.  sort  be  all  abbots^  priors,  and  others  of  any  of  the  said  orders 
ca.  5.  regular.     Secular  are  persons  ecclesiasticall ;  but  because  tbej 

«i  H.  7. 39.       jiyQ  ||0(  under  certain  rules  of  some  of  the  said  orders, 
?H.6!a^        nor  are  votaries,  i3*  they  are  for  distinction  sake  r04.1 
la  H.  6.  s!         called  secular,  as  bishops,  deanes,  and  chapters,  arch-  |_  g^  J 
(^Co.  104.)       deacons,  prebends,  parsons,  vicars,  and  such  like.  All 
4  Ina.  lai.         which  Littleton  here  includeth  under  these  general  words,  of 

hdif  church ;  and  none  of  these  are  in  law  said  to  be  inn  of 

rehgion,  or  religious. 

Where  Littleton  saith  (infeoftd  an  abbot  and  his  cocent)h\s 

meaning  is,  that^the  abbot  only  is  infeofied:  for  he  is  only  a 

person  capable^  and  the  covent  are  dead  persons  in  law,  and 


ff^^'^H*?*"*"  have  power  of  aissent  only,  and  that  they  thereunto  assent  But 
Miot^,  bo^^    ^^^  Lt^^^on  wrote,  all  abbeys,  priories,  monasteries,  and  other 

the  abridgmeot.    31  H.  8.  cap.  13.  and  3a  H.  8.  ca.  34,  &c.    Vide  Sect  530. 


religious 

•  The  wordwhkh  lord  Coke  trauUm$  "  Lessor/*  ti  tii  O^  oripmal  •'  Feoffor,"  6iif,  ai  i« 
tmdtfUUf  T^tn  ta  a  UoHfarJio^tfor  which,  befdre  the  italMe  of  ««ei»  Lnery  ffSdtm  wt$ 
neeeuary,  tuch  a  Uate  toos  afeajjmtnt ;  » thai  the  difference  ti  vmmaU/riaL 

"^ —  -  -  .  ■  ■ 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chfl- 
dren,  to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage. — In  all  other  respects  the  tenure  in  socage 
seems  to  be  under  the  same  circumstances,  and  attended  with  the  same  conse- 
quences, as  it  was  before,  the  Reetoratipn.  But  the  statute  of  Charies  the 
second  ffoea  fiurther  than  the  mere  alteration  of  socage;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  tnroughout  the  kingdom.  This  the  statute  e&ctuaUv  secwes, 
by  converting  into  socage  all  tenures  by  knighf  s  service,  and  by  taking  irsra 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  futme.--- 

[Note  95.] 
.  (1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Reh. 


L.2.C.6.  Sect.  133.     Of  Fraiikulinoigne.  [94.  a. 

reiigibus  houses  of  oionkes,  canons,  friers  and  nuns,  &c.  have 
been  dissolved,  and  their  possessions  given  to  the  crowne  (2). 

The  ecdesiasticaU  state  of  England,  as  it  standeth  at  this  day,  (4  In»t.  3«  i .)  ' 
(which  is  necessary  for  our  student  to  know)  is  divided  into  two 
wovinces,  or  archbishopricks,  (via.)  of  Canterbury  and  of  Yorke. 
The  archbishop  of  Canterbury  is  styled  Metropdttanus  et  Primas  Matth.  Parker, 
/o/MM  ^ftg^,  and  the  archbishop  of  ForibPniiia^^n^&F.  Each  de  riris  archi- 
archbishop  hath  within  his  provmce  sufiragan  bishops  of  several  «pi>coporan>- 
diocesses  (3).    The  archbishop  of  Canterbury  hath  under  hbn  i^j!S^rif.^ 
within  his  provmce,  of  ancient  foundations,  viz.  Rochester  big  niT  Vid!  R^ 
principallchaplaine,Zo9Kfonhisdeane,  W^ncAerfcr  his chanceUor,  Parliam.  anno 
Noranchf  Lincohie,  Ely^  Chichester,  Salisbury,  Exeter,  Baihe  Bud  36H.8.  1E.6. 
Wells,  Worcester,  Coventry  and  lAtckfeld,  Hereford,  Landaffe,  ^t-^"": 
^.  2>awtf,  Bangor,  and  §t.  Assaphe,md£owr  founded  by  t^  ."^TaTn^ly 
ftenry  5,  erected  out  of  the  ruins  of  dutsolved  monasteries  (that  erected  a 
is  to  say)  Gloucester,  Bristotv,  Peterboroto,  and  Oxford.     ITie  bishopricke  by 
archbishop  of  Yorke  hath  under  him  four,  (viz.)  the  bishop  of  the  ^-  ®'  **"*  ^^ 
county  palatine  of  Chester,  newly  erected  by  king  Henry  8,  and  i^if ^.'JJlSi^.i* 
annexed  bv  him  to  the  archbishopricke  of  Yorke,  of  thecounty  b^"n^b!S^and 
palatine  of  Durham,  Carlisle,  ana  the  isle  of  Man,  annexed  to  by  queene  Elis. 
the  province  of  Yorke  by  //.  8,  but  a  greater  nun^er  this  arch-  creaied  a  dean- 
bishop  anciently  had,  which  time  hath  Uken  from  him.    The  J^h*^"*'^*!- 
extent  of  every  diocesse  you  may  elsewhere  read,  the  which  ie^'ZS^tW 
for  brevity  I  here  omit.    All  the  said  archbishoprickes  and  a  bishop's  sec, 
bishoprickes  of  England  were  founded  by  the  kings  of  England,  and  long  since 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).    *  And  every  JJ^^J^ted  to 
archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  I?^^'   ^, 
more  shall  be  said  hereafter.     The  archbishop  of  Canterbury  Simdci,  ubi 
hath  the  precedencie,  next  to  him  the  archbishop  of  Yorke,  next  supra.  96  U.  8. 
to  him  the  bishop  of  London,  and  next  to  him  the. bishop  of  first fimits  and 
Winchester  (5),  and  then  all  other  bishops  of  both  provinces  If"**'!-  , 
after  their  ancientnesse.  ;  «  n    i'  *  ^^' 

•  3  Co.  73. 
deane  and  chap,  of  Norwich  case.    Vide  Sect  134.  201.     31  H.8.  cap.  10. 

£yei«^  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60;  ai)d  the  archdeacon  is  called  ocuhu  episcopii  and  every 

archdeaconry 


in  El 


[8)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries 
England  in  the  excellent  preface  to  that  most  valuable  work  the  Notitia 
Monoitfca,  by  bishop  Tanner. 

(3)  Here  bishops  are  s^led  suffiragans  in  respect  of  their  relation  to  the 
archbishop  of  their  province ;  but.  formerly  each  ai'chbishop  and  bishop  had 
also  (lis  sufiragan,  to  assist  him  in  conferring  orders,  and  in  other  spiritual pwrU 
of  his  office  within  his  diocese^  Th^se  in  our  ecclesiastical  law  are  called  suf- 
fragan bishops,  and  resemble  the  chormscopi  or  bishops  of  the  country  in  the 
early  timai  of  the  christian  church.  How  this  inferior  order  of  bishops  may 
be  elected  apd  consecrated  is  regulated  by  the  36  H.  8.  c.  14 ;  but  notwith 
standing  thb  statute,  |t  is  not  usual  to  appoint  thepk— They  should  not  bo 
confounded  with  the  c^jutors  of  a  bishop ;  the  latter  being  appointed  in  case 
of  the  bishop's  ihfimutjr  16  superintend  his  jurisdiction  and  temporalties;  nei- 
ther of  whicn  was  within  the  mterference  of  the  former*  See  fiilly  on  diis 
subject  in  Gibs.  Cod.  1st  ed.  v.  1. 155. — [Note  96.] 

(4)  See  ante  70.  b.  note  a.  post*  164.  a. 

(5)  This  is  a  mistake;  for  the  statute,  by  which  precedeiunr  is  princ^ally 
regulated,  sives  the  bishop  of  Durham  phce  between  the  bishop  of  LoI^od 
and  the  bisEop  of  Winchester*    See  31  H.  8.  c  lo.  s.  3.— [Note  97.] 

Vot.  I.  B  B 
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flfdideacoDrj  is  ptrted  iDto  deanries;  and  deanries  again 
Vide  oMMe  here-  pf|i4#iw»f,  toimes  and  luunleU.    And  thus  mucfa,  for  vie  better 
•r,  Seu.  i8o.      tmdentanding  of  our  author,  and  hoir  the  state  ecdesiasticall 
6«8.  O48,  &£.     ,j„^jg||,  ^^  ^hi,  dj^y^  gh3ji  suffice. 

^*  Frankealnungnet  that  is  to  ^yj^^  Latrnty  in  liberam  eieamo 

nnoM^  in  EngliSiy  in  free  almes.  There  is  an  officer  in  the  king's 

house  called  deemtuinanus^  vulgarly  called  the  king's  almrcr 

(whoieofficesnd  duty  is  excellently  described  in  ancient  authoraX 

Fleu,  lib. «.        wiz^fragmenia  diligaUer  coUigare^  et  diiigenter  distribuere  abmIm 

cap.  93.  dieous  egam ;  agroios  et  leprosoSy  incarceraioi,  pauperesque  vidmrnM^ 

et  alios  egenos  vagosque  in  patrid  eommorantes  duiritatiot  niskare  : 
item  equosrdictoSy  robas^  pecwnam^  etaliaaddeemosinamlafgiia 
redpere^  etfideliter  dishiouere.  Debet  eHam  ngvni  sufter  eteemtn 
sina  largitumey  crebris  summomtionibus  stimularCf  pnec^rn^  diebms 
sanctarwn^  et  rofore  ne  robas  suas  qua  magni  staUnretii^  kit" 
triombnSf  biandttaribusp  aecusstoribuSf  sen  menistraOis^  ted  ad 
deemowuB  sua  incremenhan^jubeat  lamri  (6). 

All  ecdesiasticall  penons  may  hold  In  frankalmoign,  be  they 
secular  or  regular ;  and  no  lav  person  can  hold  in  firankalmcMgn. 
Vide  Sect  i.  This  adjective  (liber)  doth  distmguish  many  things  in  lair  firom 
BfKt  1.4.  C.37,  others;  as  here,  libera  deemosina  are  words  appropriated  to  this 
38.  BrittoD,  Qsuief  and  do  distinguish  it  from  a  tenure  by  oivine  service;  6'- 
BrittoaiGap.66.  ^^^^^  tenemehtuMj  from  a  tenure  in  villenage,  by  cop^mld  or 
Bnet.  lib.41  basetenure;  Uberwmfeodmny  frankefee,  from  a  tenure 
;F.  N.  B.  150.  lit  ancient  demeane;  icf-  liberum  maritagiumy  from  other  P  94  H 
Z'^^^'  ^  estates  taile;  liberafirma^  frank  ferme,  when  an  estate  [_  i^  j 
Bri^ffoL^Zis^  is  chanj^fWmi  knights  service  to  socage  ;^i60rimfsoca« 
Fieta,  lib.  5.  gi^'^f  itQiak  a  tenure  by  service  in  chivalrie;,/9iaficaf  Aoncas,  to 
icsp.  1 1.  distinguish  itfrom  other  dowers,  for  that  it  comethfreely  without 

Forteteae.c.  39.  anyactof  thehufband's  or  assignementof  the  heire;  bmrales, 
4ji  E  A.  ^  to  distinguish  men  who  enjoy  it,  and  whose  best  and  freest  birth- 
^„^  ,  I  right  it  is,  from  them  that  by  their  oflfenoes  have  lost  it,  as  men 
17  Am.  59.  attainted  in  an  attaint,  in  a  conspiracie  upon  an  indictment,  or 
Stamif.  1 75.  in  a  pramuniref  Sec  and  so  of  libera  capellaijrancus  plegius  frwik- 
FKBtafub*  '^  P^^^H^*  libera  chasea  free  chase,  Uber  burgus^  liber  aper,  liber 
«»^47*    ^        taurusp  and  the  like.    But  in  a  matter  (some  will  say)  of  curioaitj, 

this  shall  suffice;  and  yet  seeing  it  tends  to  the  better  under- 
standing (others  say)  it  is  tolerable. 
GUoTil.  lib.  7.         By  the  ancient  common  law  ofEn^nd^  a  man  could  not  alien 
^i.fo.44,46.  such  lands  as  he  had  by  descent,  without  die  consent  of  his  heire; 

(1)  yet  he  might  give  a  part  to  God  in  free  almdgne,  or  with  hk 

dau^ter  in  free  marriage,  or  to  his  servant  ta  remtmeratione  sel^- 

Britton,  ca.  66.    vitiu    Our  old  bookes  ckscribed  frankalmoign  thus ;  iHien  hmds 

foL  164.  Bract,  or  tenements  were  bestowed  upon  God,  (that  is)  given  to  s«ioh 

F  NbTsi  1  ^^'  P^^^  ^  ^^  consecrated  to  the  service  of  God.    £1  our  ancient 

booKes  thesegifrsof  devotion  werecaUedChurdiessetyOr  Chorch- 
Flem,  lib.  1.  need,  quasi  semen  ecclesiai  but  in  a  more  particular  sense  it  k 
<*P'  4S*.  descrioed  thus :  eertam  mensuram  bladi  tritid  sign^catp  qmam 

quiUbet  olim  sancta  eocUsia  die  sam:ti  Mattinip  ter^fOte  tarn  Bri- 
tonmn  qudm  Anglormoy  caniribueruni.  Pburer  tamen  magnaUh 
post  Romanorum  adventumy  illamcontributionem  deamditmneterem 
legem  Moisisnmnineprimitiarm^dabaHtfprout  in  breoiregkKHWIi 

md 
•  TkepamagekiLaiimeifedbyUrdCekeUht.a9»^,cftkeMdoni€dkim9^ 

'  '  ■  '  '■-  ■■  ..III  »  I  .III  —  IIIWII..         ■■.!      ■ 

(6)  The  office  of  kind's  almoner  is  usually  given  to  the  archbishop  of  York, 
with  the  title  of  lord  high  almoner.— [Note  q8.1 
(I)  See  Wright's  Ten.  167. 
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adsummum  pontjficem  transmisso  continetur,  in  quo  illam  contrihu' 
tionem  Church$ed  appellant,  quasi  semen  ecclesue. 

'  **  And  such  tenure"    For  albeit  neither  fealty,  nor  any  other 
temporall  service  is  due,  yet  it  is  a  tenure. 

*^In  old  time,"    [a]  That  is  to  say,  before  the  statutes  of  7  £•  4«  12. 
mortmaine,  viz. Magna  Chartay  cap. 30,  and  7 E.  \,de  religiosis,  ^ ^ ^  ^* 7- 
4t;.  and  b^ore  the  statute  of  quia  emptores  terrarum,  as  shall  be  r^  Mortnuine. 
hereafter  in  his  proper  place  said  in  this  chapter  (2).  Britton,  fol:  32. 

&  90.   Bracton, 

'^Infifoffedan  abbot  andhiscoventySpc:'    Albeit  the  covent  be  ^^•*- ^P-S-    , 
deadpersons  in  law,  and  the  abbot  only  capable  (as  before  is  md),  ^.  ','|  ^  ^J  ^^' 
yet  it  the  feoffinent  be  made  to  an  abbot  and  covent,  the  feoff-  (^  Ro.  Abiv  6i.) 
nient  is  good,  and  the  state  vesteth  only  in  the  abbot.    And  note 
a  man  may  infeofie  an  abbot,  a  bishop,  a  parson,  &c.  or  any  other 
sole  body  politique,  by  deed  or  without  deed,  in  free  almes ;  and 
so  mav  a  ^ift  in  frankmariage  be  made  without  deed  also ;  but  if  39  H.  6. 30.  b. 
lands  be  given  to  deane  and  chapter,  or  any  other  corporation 
aggregate  of  many,  there  the  gin  must  be  by  deed  (3). 

*^  To  have  and  to  hold  to  them  and  their  successors"    For  in  (i  Ro.  Abr. 
case  of  an  abbot  or  prior  and  covent  reg^arly  a  fee  simple  doth  ^3^- ) 
not  passe  without  this  word  (successors) ;  (4)  for  the  oiversity 
stanaeth  thus  betweene  a  corporation  aggregate  of  many  capable 
persons,  and  a  sole  corporation.   As  if  lands  be  given  to  a  aeane  Vid.  Utt.  in  the 
and  chapter,  they  have  afee  simple  without  this  word(succe8sora),  9**"?*^^^^^  ^** 
for  that  the  body  never  dies;  but  if  lands  be  given  to  a  bishop,  "™P»«»Scct.i,2. 
parson,  or  any  other  sole  corporation,  who  aner  their  deceases 
have  a  succession,  there  without  this  word  (successors)  nothing 
passeth  unto  them  but  for  life  (5).  But  of  corporations  aggregate 
of  many,  there  is  a  diversity  when  the  head  and  body  both  are 
capable,  as  in  the  case  of  deane  and  chapter,  and  whea  one  (as 
haih  been  said)  is  onely  capable,  as  in  case  of  abbot  or  prior  and 
covent ;  but  yet  outof  the  generall  rules,  the  case  of  frankalmoign 

is 


(a)  See  post.  Sect.  140. 

(3)  In  general  a  corporation  aggregate  cannot  take  or  pass  away  an  interest 
in  his^  Of  even  do  any  acts  of  importancey  without  deed ;  but  there  are  several 
exceptions  to  the  nue.  See  ante  66.  b.  Vin.  Abr.  Grants,  D.  a.  Corpora'- 
tioUf  K.  Com.  Dig.  Franchises,  F.  itt,  13, 14.  New  Abr.  Corporation,  £.  3. 
-H;Note  99.] 

(4)  Contra  1  Ro.  Abr.  833.— Also  in  the  following  annotation  by  lord  Hale, 
which  he  gives  at  the  bottom  of  fol.  8.  b.  several  authoritiea  are  cited  to  the 
contrary.  Vid.  7E.3.4i«  11  H.  4. 84.  Gift  to  Mot  and  monks  passeth  Jee 
simj^.  If  an  abbot  nuikes  lease  reddendo  rent  nobis,  it  enures  to  the  successor, 
io  if.  6.  8.     Land  granted  to  the  abbot  of  S.  and  his  heirs  is  only  for  Uft. 

g  H.  5.  9.   Hal.  MSS See  further  the  authorities  cited  in  Yin.  Abr.  Estate, 

L.pl.  1.— [Note  100.] 

(5)  Ace.  ante  8.  b.  But  some  take  a  distinction  between  describing  a  sole 
corporation  both  by  his  naJtural  and  politic  name,  and  describing  him  by  his 
ptMc  name  oiily ;  and  it  has  been  resolved^  that  a  visitatorial  power,  granted 
to  the  bishoj^of  Ely  over  Trini^  College,  Cambridge,  in  ihekiter  way,  ou^t 
tp  be  construed  as  a  grant  to  the  bishop  of  Ely  for  the  time  being,  and  therefore 
extended  to  successors.  This  point  was  adjudged  in  Dr.  Bentfey's  case.  See 
3  Stra.  913.    Fitz.-Gibb.  308.  312.     1  Barnard.  453.— [Note  lOl]. 
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^11.6. 30.        tt  excepted,  as  hereafter  shall  be  said.    Also  lands  must  be  giren 

to  a  corporation  aggregate  of  many  by  deed ;  but  to  a  sole  cor- 
poration it  may  be  granted  without  deed. 

Bradon,  lib.  a.  cap.  lo.  Potest  donatio  Jieri  in  lUferam  dee- 
tnostnam  ecclenis  cathedraliiut^  conventualious^  parockialiAut^  €i 
viris  rs/fgtom. 

35  H.  6. 56.  **  In  pure  and  perpetual  almes."    Here  it  appeareth,  that  a 

7B.4. 11.  tenure  m  frankalmoisne  may  be  created  without  this  word 

Vld.  Brwrr.         (libera)^  for  pura  impiyeth  as  much. 

35  H.  6. 66.  ^^Or  infrankalmoigner    But  one  of  these  words,  either  pacm 

7  E.  4.  1 1.         or  UberOf  must  be  used,  or  else  it  is  no  tenure  in  frankalmoigne. 

Brectnbisapra. 

44  £.3-  «4-  «  Qj.  ^  g^  wtrds,  to  hold  of  the  grantor,  or  ^  the  lessor^ 

to  H.  e.  fol.  36.  and  his  heires  in  free  almes*'    Here  it  appeareth,  that  by  these 

words  a  fee  simple  passeth  without  this  word  (successor )» 
38  E.  3. 4.  a.  albeit  it  be  in  case  of  a  sole  corporation.  For  as  in  case  of  a 
14  H.  6.  19.  gift  in  frankmariage,  an  estate  taile  passeth  to  the  donees  with* 
^%  u  ^'  *^  ^"^  ^®  words  (of  the  heires  of  their  two  bodies)  as  hath  beene 
18  E.3'  Coou-  ^^  *"  ^^  Chapter  of  Fee  taile ;  so  in  case  of  a  gift  in  frank- 
Miu^^  '  '  almoigne  (whicn  may  be  resembled  to  a  divine  manage),  a  fee 
33  H.  6. 99.  simple  passeth,  as  hath  bin  said,  though  it  be  in  case  of  a 
17  £.3. 51.  9ole  corporation,  without  this  word  (successors).  And  beatdea, 
T^ H.^RDt^  grants  in  frankalmoigne  are  ancient  grants,  as  hath  beene  said, 
in^Moirio.  ^  ^^^  therefore  shall  be  allowed,  as  the  law  was  taken,  when  sudi 
The  prior  of       grants  were  made. 

Dunstable's  case. 

< 

a-  Sect.  134.  r95.1 

TN  the  same  manner  it  m,  where  lands  or  tenements  were  granted  in 

ancient  time  to  a  deane  and  chapter  and  to  their  successors,  or  to  a 

parson  of  a  church  mid  his  successors,  or  to  any  other  man  of  holy  church 

and  to  his  successours,^  in  frankalmoigne,  ifne  had  capacttie  to  take  such 

grants  or  feoffments,  Sfc. 


*^TN  the  same  manner,  SfcJ*  Htee  Uttletmif  having  put  an 
example  of  bodies  incorporate  aegregate  of  many,  wheeeof 
the  head  is.  only  ci^pable,  now  puttetii  examples  both  of  bodiea 
incorporate  anregate  of  many  (all  being  dupable)  and  of  sole- 
corporations  <9^secalar  persons. 

*'  Deane,**  Decanus,  is  derived  of  the  Greek  word  }uuh  that 
signifieth  Ten,  for  that  he  is  an  ecclesiasticall  secular  gdvenour,' 
and  was  anciently  over  ten  prebends,  or  canons  at  the  least,  in  a 
cathedral  church,  and  is  head  of  his  chapter  (i). 

^«  Chapter;' 


(1)  Various  kinds  of  deans,  beside  deans  of  chapters,  are  known  to  ooi^ 
law :  and  it  requires  more  divisions  than  one  to  distinguish  them  properly.  Con« 
tidered  in  respect  of  the  difference  (^office,  deans  are  of  mx  kindb. '  i .  Deans  of 
duKpters,  who  are  either  ofcathedral  or  collegiate  churches ;  though  the  mem-- 
l)flaS)«f  churches  of  the  latter  sort  may  more  properly  be  denomiiuted  eoUeges 
than  chapters,    Q .  Deans  of  peculiars,  who  have  sometmies  both  jurisdiction  and 

cure 
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.     "  Chajfter^'  CapUulum  esiclericQrum  congregatio  sub  uno  decano  (3  Co.  73.) 
fUf  eccksid  cathedraU(j2).    And  chapters  be  twofold,  viz.  the 
ancient  and  the  later.     And  the  later  be  also  of  two  sorts. 

First, 


cure  of  souls,  as  the  dean  of  Battel  in  Sussex ;  and  sometimes  jurisdiction  only, 
as  the  dean  of  the  Arches  in  London,  and  the  deans  of  Booking  in  Essex  and  of 
•Croydon  in  Surrey.     3.  Rural  deans.    4.  Deans  in  the  colleges  of  oiir  univer- 
.sjties,  who  are  officers  iq>pointed  to  superintend  the  behaviour  of  the  members 
and  to  enforce  discipline.  5.  Honoraiy  deans,  as  the  dean  of  the  Chapel  Royal 
at  St.  James's,  who  is  so  styled  on  account  of  the  dignity  of  the  person  over 
whose  chapel  he  presides.    As  to  the  chapel  of  St.  George,  Windsor,  there' 
being  canons  as  well  as  a  dean,  it  is  something  more  than  a  mere  chapel,  and, 
except  in  name,  resembles  a  collegiate  church.    6.  Deans  of  provinces^  or,  as 
they  are  sometimes  called,  deans  of  bishops.    Thus  the  bishop  of  London  is 
dean  of  the  province  of  Cantei;bury,  and  to  him  as  such  the  archbishop  sends 
his  mandate  for  summoning  the  bishops  of  his  province,  when  a  convocation  is 
to  be  assembled;  which  perhaps  may  account  for  calling  the  dean  of  the  pro- 
vince dean  of  the  bishops.   What  the  other  parts  of  his  office  are,  the  books  we 
have  been  able  to  consult  do  not  explain ;  nor  do  thev  mention  whether  there 
is  a  dean  for  the  provbce  of  York.    See  Lyndw.  Ox^  ed.  317.    Gibs.  Synod. 
Anglican.  1 7.     Ante  94.  a. — Another  division  of  deans,  arising  from  the  nature 
of  die  office,  is  into  deans  of  ^/TiriitMz/ promotions  and  deans  of  ioy  promotions. 
Of  the  former  kind  are  deans  of  peculiars  with  cure  of  souls,  deans  of  the  royal 
chapels,  and  deans  of  chapters ;  though  as  to  these  last  a  contrary  opinion 
formerly  prevailed.   Perhaps  too  rural  deans  may  be  added  to  the  number.    Of 
the  latter  kind  are  deans  of  peculiars  without  cure  of  souls,  who  therefore  may 
be  and  frequently  are  persons  not  in  holy  orders.    In  respect  of  the  manner  of 
appointment,  deans  are,  1.  Electkej  as  deans  of  chapters  of  the  eld  founda- 
tion ;  though  th^  are  only  so  nominally  and  in  form,  the  king  being  the  real 
Satron,  which  wiU  appear  from  the  next  note  but  one.    a.  Donative^  as  those 
cans  of  chapters  of  the  nam  founditiion,  who  are  appointed  by  the  king's  letters 
patent,  and  are  installed  under  his  command  to  the  chapter,  without  resorting 
to  the  bishop  either  for  admission  or  for  a  mandate  of  instalment ;  if  that  mode 
of  promoting  stiU  prevails  in  respect  to  any  of  the  new  deaneries.    See  the  next 
note  but  one.    Deans  of  the  royal  chapels  are  also  donative^  the  king  appoint- 
ing to  them  in  the  same  way.    So  too  may  deans  of  peculiars  without  cure  of 
souls  be  called ;  as  the  dean  of  the  Armes^  who  is  appointed  by  commission 
from  the  archbishop  of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  donative^  it  being  most  usually  restrained  to  spiritual  pro* 
motions.     3.  Presentativey  as  some  deans  of  peculiars  with  cure  of  souls,  and 
the  deans  of  tame  chwters  of  the  new  foundation,  if  not  of  all.    Thus  the  d^m 
of  Battel  is  presented  by  the  patron  to  the  bishop  of  Chichester,  and  from  him 
receives  institution.  Thus  too  the  dean  of  Gloucester  is  presented  by  the  king 
to  the  bishop  with  a  mandate  to  admit  him  and  to.give  orders  for  his  instalment. 
See  the  next  note  but  one.    4.  Bv  virtue  of  another  offUxy.  as  the  bishop  of 
London  is  dean  of  the  provbce  ofXanterbury,  and  the  bishop  of  St  David  is 
dean  of  his  own  chapter.— Again  in  respect  of  the  manner  of  holding,  deans 
are  so  absdutdy  or  tn  comm^idam.    But  this  division  applies  only  to  spiritual 
deaneries.— -In  thus  pointing  out  the  several  denominations  of  deans  we  have 
attempted  a  more  comprehensive  as  well  as  a  nicer  general  discriiuination  and 
arrangement,  than  the  Dooks  usually  resorted  to  furnish  ;  though  to  them  we 
are  indebted  for  most  of  the  materials,  and  to  them  we  refer  the  student  for  a 
competent  idea  of  the  nature  oi  each  kind  of  deanery.    Seie  Decanus  and 
Detmeru  in  Spelm.  Gloss.  Cow.  Diet.  Ayl.  Parerg.  Nels.  Rights  of  the  Clerg. 
Bom.  Eccles.  L.  and  the  Index  to  Gibs.  Cod^*[Note  102.] 
(3)  But  the  name  of  chapter  is  not  confined  to  cathedralsy  the  prebendaries 
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Fine,  cbine whiA  were  liMlrtiil  wfaywlwl  hj  king  Hemry  die 
dlpMby  iDpncsOTflUMtsttMCOfCBliy  orpnofsaBocivvcBiSy  wnico 
were  duipttrs  winks  tbrf  fCwid ;  aid  thoe  ne  nev  diaplen  to 
M  bidMwricfctfi.  Secowjr,  where  the  biihoficic  w«i  newfy 
fo«Bided  bf  Htmry  die  e^ttfa  f  as  Ckater,  BrisiaK,  &c.)  diere  die 
cJunCen  are  also  new  (3).  There  k  agreHdncBitielMavflSBe 
die  L  u—iiifti  in  af  d»  MicMti—  Mil  af  die  new.  For  die 
anciem  come  in,  in  nmcfa  iifce  aort  as  hwhops  doe ;  for  diej  are 
chosen  bj  die  chapter,  bj  a  COM?  ^ecariicr,  as  bidiops  be»  and  die 
king  Eifjug  his  rojafl  assent  they  are  confirmed  hr  dK  bishop. 
Bot  taey  iMA  are  cither  newly  tisiislatwl  or  mmded,  are 
donative,  and  hj  the  king^s  letters  patents  are  installed,  wfaidi 
are  matters  necesaarie  to  be  knowne  (4). 


w\d  canons  tX coUtpaU  chorches  being  also  a^led  chapters;  thoogfa  radier 
fnipropcrljr,  as  we  nave  before  hinted.— [Note  103.] 

C3;  The  nma  deaneries  and  chapters  to  M,  bidiopricB  are  ^^ ;  namely^ 
C^'anterbury,  Norwich,  Winchester,  Durham,  Ely,  Rochester,  Worcester,  and 
(Carlisle*  The  new  deaneries  and  chn>ters  to  mad  bishoprics  are  five ;  namely, 
Peterborough,  Chester,  Gloucester,  Bristol,  and  Oxford.  See  ¥^.  Cathedr. — 
[Note  104.J 

(^)  In  this  account  of  the  eld  and  nem  deaneries,  many  particulars,  relatipe 
to  the  manner  of  coming  to  the  possession  of  them,  are  omitted ;  and  dierefore 
we  shall  add  some  general  thinas  historically  in  respect  to  both.  As  to  the  old 
dMneries^  it  will  be  very  difficult  to  trace  the  subject,  widi  any  tc^erable  degree 
of  precision,  higher  than  the  reign  of  king  John,  or  to  ascertain  what  was  the 
Ugal  mode  of  constitudng  deans  of  chapters  before.  If  our  ancient  chronides 
are  to  be  depended  upon,  nothing  could  be  more  variable  than  the  practice  for 
several  reigns  after  the  Conquest.  Thus  in  the  church  of  York,  we  find  some- 
times the  archbishop  collating  to  the  deanerv,  sometimes  the  king  conferring, 
and  sometimes  the  chapter  electing ;  and  it  is  probable  that  a  like  uncertainty 

Srevailed  in  other  catnedrals.  See  Drake's  Antiq.  York,  557  to  ^S:  ^  Will, 
urv.  Cathedr.  64.  At  length  however,  after  many  struggles,  Uie  ^/Secfiremode 
of  constituting  deans,  as  well  as  bishops,  abbots,  and  priors,  was  established 
throughout  the  kingdom ;  for  king  John  by  a  chartor  or  the  i6tb  of  bis  reign 
grants,  ut  dt  cater o^  in  univerns  et  singulis  ecclesiis  et  monasterOs  cathedralibus 
et  conventualibus  totiut  regni  nostri  AngluBy  Ubere  sint  in  pervehium  eiectianeg 
guorumcunque  pralatorum  majorum  et  minorum ;  and  deans  01  chapters  dearhr 
fall  within  the  description  of  minor  prelates.  See  king  John's  charter  in  1  CoU. 
Eccles.  Hist.  Append.  No.  33,  and  as  to  the  word  prcelatas^  consult  Lyndw. 
Oxf.  ed«  41,  and  217.  But  notwithstanding  the  strong  terms  in  which  the 
freedom  of  canonical  election  is  provided  for  by  this  charter,  and  the  rqieated 
confirmation  of  it  by  various  statutes,  the  election  of  a  dean  by  the  cluqpter  ia 
by  long  practice  converted  into  a  mere  form,  and  the  king  is  in  reality  as  nmcii 
the  patron  of  the  oldy  as  he  is  both  in  name  and  substance  of  the  new  deaneries. 
For  two  centuries  past  at  least,  die  king's  conge  d'&Vf,  which  by  the  charter 
of  John  must  precede  every  election  of  a  prelate,  and  was  in  use  long  before, 
hath  been  invariably  accompanied  with  the  king's  letter  imsske^  as  it  is  styled, 
reoommending  a  particular  person,  whom  the  chapter  of  course  decttheir  dean. 
In  die  caaeof  the  old  bishoprics^  which  are  filled  in  the  same  form,  the  dectioa 
of  the  nenon  named  by  the  crown  is  secured  by  a  statute  of  the  a5th  of  Heniy 
the  eighdi,  whidi  compds  the  chapter  to  yield  to  die  recommendatioa  by  tlie 
pains  of  prtfaucntye,  and  if  they  refiise  authorizes  die  king  to  appixat  a  hniMip 
by  letters  patent  Seepost-i^a.  But  no  such  statute  hath  been  yet  made 
in  respect  to  die  o^  deaneries;  and  therefore  the  right  of  the  crownover  thesa 
rests  wkalhr  00  the  charter  of  king  John  and  the  subsequent  pcacdce.    Hoe 

then 
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. ''  If  he  had  capaciiie  to  take."  For  ecclesiasticall  persons  have 
not  capaciiie  to  take  in  succession^  unlesse  they  be  bodies 

politique ; 


■ 

then  it  may  be  asked,  how  the  crown,  without  the  aid  of  a  statute,  can  enforce 
its  claim  of  patronage ;  and  what  are  the  means,  by  which  the  nomination 
would  be  made  effectucd  if  the  chapter  should  disregard  the  royal  recommen- 
dation, and  persevere  in  a  free  exercise  of  the  right  of  electing  ?  This  question 
may  be  resolved,  by  considering,  ^at  even  the  charter  of  king  John  requires 
the  king's  confirmation  of  the  dioice  made  by  the  chapter ;  and  therefore  by 
refusing  to  confirm  he  may  always  prevent  the  efiect  of  their  election.  Nay  it 
hath  been  said,  that  the  Section  is  so  wholly  a  ceremony  as  not  even  to  be 
essential,  and  that  even  before  any  act  of  parliament  to  dispense  with  it  the 
king  might  nominate  to  the  old  bishoprics  oy  letters  patent,  without  resort- 
ing to  the  chapter  for  the  form  of  their  concurrence ;  and  the  old  deaneries 
are  within  the  same  reason.  See  Revan  O'Brian  v.  Knivan,  in  Cro.  Jam, 553. 
Palm.  32,  and  2  Ro.  Rep.  101.  130,  and  S.  C.  cited  in  F.  N.  B.  4to  ed.  396, 
note  (a).  This  doctrine,  it  must  be  owned,  notwithstanding  the  positive  terms 
in  which  it  was  asserted,  and  the  reverence  due  to  the  judges  by  whom  it  was 
recognized,  seems  as  repugnant  to  the  letter  of  king  John's  oiarter,  as  the  mode 
of  electing  in  conformity  to  the  letter  missive  certainly  is  to  the  genuine  spirit 
and  intention.  But  the  latter  having  the  sanction  of  a  practice  too  ancient  to 
be  now  drawn  into  question,  it  can  be  of  little  use  to  aeny  the  former ;  and 
accordingly  in  the  reien  of  Charles  the  first  we  find  some  instances,  in  which 
the  king  actually  appomted  to  some  of  the  old  deaneries  by  letters  patent  with- 
out the  least  appearance  of  opposition  on  the  part  of  the  chapter.  See  Rymer 
Feed.  vol.  8,  part  3,  page  160,  vol.  g,  part  1,  p.  82.  To  fix  the  time  when 
the  letter  missive^  in  respect  either  to  the  old  deaneries  or  the  old  bishoprics, 
first  came  into  use;  to  explain  how  from  a  mere  recommendation  it  grew  into 
a  Toysl  mandate ;  and  more  particularly  to  determine,  whether  it  operated  as 
such  before  the  Reformation,  or  whether  thaty  in  consequence  of  the  assertion 
of  the  king's  supremacy,  was  the  sra  of  implicit  obedience  to  it,  might  be  both 
curious  and  useful.  Probably  the  letter  tmssvve  was  not  generally  used  to  con- 
trol the  fireedom  of  election  till  after  the  time  of  Edward  the  first.  At  least 
Mr.  Prynne,  hostile  as  he  was  to  canonical  election,  he  deeming  it  an  usurpation 
to  the  prejudice  of  the  royal  prerogative,  gives  us  a  conge  d^Slire  of  Edward 
the  first  for  the  election  of  a  bishop,  which  concludes  wim  a  recommendation 
to  the  chapter  in  general  terms  to  choose  a  person  duly  qualified ;  but  he  takes 
no  notice  of  its  being  accompanied  with  a  letter  missive;  a  circumstance  which, 
had  it  occurred,  would  scarcely  have  escaped  his  observation.  See  3  Prynn. 
Rec.  1  *15S'  1*^6  earliest  precedent  of  such  a  letter  we  have  hitherto  met  with 
nnce  the  charter  of  king  John,  is  of  the  year  1347,  when  Philip  de  Weston  is 
siEud  to  have  been  elected  to  the  deanery  of  York  on  exhibiting  a  letter  firom 
Edward  the  third.  Drak.  Antiq.  York,  563.  Another  instance  of  a  letter 
missive  relative  to  the  same  deanery  occurs  in  1544 ;  Henry  the  eiehth  signi- 
fying it  to  be  his  pleasure  that  Dr.  Wooton  should  be  elected,  and  the  chapter 
Meeting  him  accordingly.  Drak.  Antiq.  York,  5^5^  and  Append.  81.  These  few 
facts  may  give  some  idea  of  the  gradation,  by  which  the  crown  hath  possessed 
itself  of  the  complete  patronage  of  the  old  deaneries.  We  are  not  prepared  for 
a  more  ample  discussion :  and  if  we  were,  this  would  not  be  the  proper  place' 
fbr  a  subject  so  extensive. — As  to  the  deans  of  the  nnu  foundation,  thougtt  the 
king  nominates  by  letters  patent,  yet  some,  if  not  a//,  of  the  new  deans  oicathe^  * 
Aral  churches  are  nono  deemed presentative  and  not  donativCy  the  practice  being 
£0  present  the  letters  patent  to  the  bishop  for  institution  and  a  mandate  of  in- 
stalment. It  hath  indeed  been  a  question,  whether  they  are  donative  or  jire- 
sentative;  for  the  understanding  of  which  we  shall  shortly  state  the  principal 
fiict^  on  which  the  case,  so  far  as  relates  to  the  deanery  of  Gloucester,  depends. 
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Hie  new  deaneries  were  erected  by  Henry  the  eighth  under  powers  given  by 
act  of  parliament,  which  also  authorized  him  to  make  statutes  for  their  regula* 
tipn  by  letters  patent  or  writing  under  the  great  seal.  In  the  charter  for  foundins 
tJ^e  deanery  of  Gloucester,  beinff  one  ofthe  new  foundation,  the  king  reserved 
the  nomination  of  the  deans  to  himself,  and  directed,  that  the  deans  and  chap- 
ters should  be  governed  according  to  such  rules  and  statutes  as  the  king  should 
appoint  by  indenture.  The  king  afterwards  by  commissioners  named  for  the 
purpose  formed  a  body  of  statutes,  amongst  which  one  required,  that  the  kii^ 
should  upon  every  vacancy  nominate  a  dean  by  letters  patent,  and  that  he 
should  be  presented  to  the  bishop,  and  being  instituted  by  him  should  be 
admitted  by  the  chapter.  The  commissioners  signed  these  statutes ;  but  they 
were  neither  under  the  great  seal  nor  indented ;  and  on  account  of  this  deviation 
both  from  the  act  of  parliament  and  the  commission,  tliey  were  considered  aa 
invalid,  and  powers  were  given  by  other  acts  to  Mary  and  Elizabeth  sucisea- 
sively  to  form  other  statutes.  However,  nothing  final  being  done  under  these 
powers,  some  of  the  statutes  framed  by  Henry  the  eighth's  commissioners,  for 
want  of  others  mere  regularly  made,  were  adopted,  but  the  particular  statute 
which  nuule  the  deanery  presentative,  was  never  practised  a/ler  the  Restoration  ; 
and  only  in  one  instance  before,  the  deans  being  constituted  by  mere  granta 
from  the  crown.  In  this  state  of  things  came  Uie  6  Ann.  c  ai,  which  esta- 
blished such  of  the  statutes  of  the  cathedral  and  collegiate  churches  founded 
by  Henry  the  eighth,  as  had  been  usualh  received  and  practised  in  the  govern^ 
ment  ofthe  same  respectively  since  the  Kestoration,  and  were  not  inconsistent 
with  the  constitution  of  the  church  of  England  or  the  laws  ofthe  land.  But 
this  act,  made  to  remove  doubts,  created  a  very  important  one ;  which  was, 
whether  the  act  confirmed  the  whole  body  of  statutes  where  antf  of  them  had 
been  practised  since  the  Restoration,  or  only  such  statutes  or  parts  of  statutes 
as  had  been  individually  received.  Amongst  other  cases  which  depended  on 
the  solution  of  thb  doubt,  one  was  the  mode  of  constituting  the  dean  of 
Gloucester;  for  if  receiving  a  part  of  Henry  the  eighth's  statutes  necessarily  was 
followed  with  a  confirmation  of  the  whole,  then  the  cathedral  churdb  of 
Gloucester  being  under  this  predicament,  it  was  become  essential  to  conform  to 
the  particular  statute,  which  required  a  presentation  of  the  dean  to  the  bishop, 
though  that  form  had  hitherto  been  disregarded.  It  being  of  importance  to 
have  this  point  settled,  the  crown  in  1720  referred  it  to  sir  Philip  Yorkeand 
sir  Robert  Raymond,  the  then  attorney  and  solicitor  general,  who  were  of 
opinion,  that  it  was  intended  by  the  act  of  queen  Anne  to  confirm  the  whole 
body  of  statutes  where  any  part  had  been  received,  and  therefore  that  in  the 
case  ofthe  particular  deanery  of  Gloucester  a  presentation  was  become  neces- 
sary ;  though  they  allowed  the  question  to  be  one  of  great  doubt  and  difficulty. 
See  Bum.  Eccl.  L.  tit.  Deans  and  Chapters,  To  this  opinion  was  added  the 
form  of  a  presentation  ;  and  it  is  presumed  that  the  deanery  of  Gloucester  hath 
ever  since  been  treated  by  the  crown  m  presentative.  Probably  too  under  the 
same  sanction  the  example  may  have  been  followed  in  respect  of  such  other  of 
the  new  deaneries  as  at  the  time  of  the  act  of  oueen  Anne  were  in  the  same 
circumstances ;  that  is,  had  statutes  of  doubtml  authority  firom  Heniy  the 
eighth  or  any  of  his  successors,  some  of  which  between  the  Restoration  and  the 
act  of  Anne  had  been  usually  practised,  thouffh  not  the  particular  one  directing 
a  presentation  of  their  deans.  But  whether  this  construction  ofthe  act  <tf  Anne 
hath  ever  been  judicially  recognized,  we  cannot  infi^rm  the  r«ider.  As  ^  dioae 
new  deaneries,  which  had  statutes  requiring  a  presentation,  and  usually  com- 
plied with  i^hr  the  Restoration,  there  cannot  be  the  least  doubt  itf  their  beinfr 
»efflly  presinuaive.    But  if  there  are  any  of  the  iim  deaneries^  the  rules  and 
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as  desnes  and  cbfmtera»  coUedgct,  &c.     But  a  coUedge  of 
religious  pencmsy  chauntry  priestSy  and  such  like,  that  are  not 

lawfully 

Statutes  of  whose  churches  are  wholly  silent  as  to  presentation,  it  is  most  likely 
that  they  always  have  been  donative,  and  still  continue  so ;  and  we  guess,  that 
the  church  of  Westminster  may  fall  under  this  description,  it  being  colkQoUy 
and  not  for  any  other  purpose  subject  to  the  jurisdiction  of  any  bishop. — 'From 
this  detail  about  appointing  to  deaneries  of  uie  new  foundation^  it  seems  that 
lord  Coke  was  fully  justified  in  styling  o^  of  them  donative  \  for  it  is  said,  that 
none  of  the  charters  for  founding  the  new  deaneries  mention  presentation,  and 
that  the  subsequent  statutes  prescribing  it  were  equally  liable  to  the  objectiopi 
oi  informality  as  those  of  the  church  of  Gloucester,  and  there  was  no  act  fpr 
establishing  them  in  lord  Coke's  time.  On  the  other  hand«  bishop  Gibson 
tnight  be  equally  warranted  in  calling  aU  the  new  deaneries  presentatvoCy  if  wp 
except  the  collegiate  church  of  Westminster ;  because  in  1713,  when  the^r<^ 
edition  of  his  book  on  Ecclesiastical  Law  was  published,  they  were  bec<mie  so 
by  the  operation  of  the  act  of  queen  Anne.  This  distinction  of  time  did 
not  strike  the  bishop,  thoueh  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  those,  who  like  lord  Coke  denominated" 
the  neat  deaneries  donative.    1  Gibs.  Cod.  197. 

•  What  we  have  hithorto  observed,  as  to  the  manner  of  constituting  the  old 
and  n0w  deans,  must  be  confined  to  England;  those  of  Wales  ana  Ireiand 
being  under  different  circumstances,  and  tnerefore  reserved  for  a  separate  cpn« 
aideration.  Of  the, /our  Welsh  cathedrals,  two  are  without  deans ;  or  rath^ir- 
the  dignities  of  bishop  and  dean  unite  in  the  same  person,  the  bishop  being 
deemed  quasi  decanus,  and  having,  it  is  said,  both  an  episcopal  throne  and  a 
decanal  stall  allotted  to  him  in  the  dioir*  The  cathedral  cnurches  of  St.  David's 
and  Llandaff  are  of  this  kind.  St.  Asaph  and  Bangor,  the  other  two  Welsh 
catbeckals,  have  the  dignity  of  dean  distinct  from  that  of  bishop;  but  the  patroB<^ 
age  of  both  deaneries  is  in  the  respective  bishopSy  they  being  neither  elective 
by  the  chapter^  nor  donative  by  the  crown»  See  Ect.  Thesaur.  ed.  of  1743, 
and  Will.  Parochial.  Anglic.  In  respect  to  Ireland^as  we  are  informed,  before 
the  Reformation  the  deaneries  of  the  cathedral  churches  there  were  elective 
by  the  respective  chapters,  under  a  conge  (Telire  from  the  crown,  in  much  the 
same  manner  as  i^edd  English  deaneries.  But  since  the  Irish  act  of  the  ad  of 
Elizabeth,  c.4,  s.  1,  which  takes  away  the  election  of  bishops  in  Ireland,  and 
declares  them  whoUy  donative  by  the  king,  and  hath  never  been  repealed  as 
the  English  statute  of  Edward  the  sixth  to  the  same  effect  was,  the  form  of 
electing  to  the  old  deaneries  hath  been  ako  discontinued,  and  the  king  {yjppintii 
to  them  by  letters  patent  as  to  bishopries.  This  change,  so  far  as  regards  the 
Irish  old  deaneries,  not  having  yet  had  a  parliamentary  sanction,  its  legality 
depends  on  a  notion  that  the  patronage  of  deaneries  as  well  as  of  bishoprics 
was  an  ancient  right  of  the  crown,  that  the  election  by  the  chapter  was  a  mere 
ceremony,  and  uiat  the  statute  for  putting  an  end  to  it  in  tiie  case  of  the 
bishoprics  was  a  provision  of  caution  and  not  one  of  necessi^;  and  this 
notion,  little  consonant  as  it  may  appeaic  to  some  isX  the  &cts  we  have  stated 
in  our  historical  account  of  the  om  Enfflidi  desmeries,  is  not  only  supported  by 
practice  since  the  reign  of  Elizabeth,  but  seems  to  have  been  fWio(u/y  recog» 
nized  and  acted  upon  in  the  case  of  the  Irish  bishopric  already  cited  from 
Croke  James  and  other  books.  See  ante  96.  b.  in  the  notes.  Such,  we  are 
tdd,  is  the  state  of  the  patronage  of  the  Iric^  old  deaneries  in  general',  but  it 
must  be  added,  that  the  right  of  the  crown  over  one  or  two  of  them,  which 
either  are  or  are  supposed  to  be  under  peculiar  circumstanoesy  is  denied  by  the 
chapters.  Suits  on  this  subject  have  been  depending  between  the  crown.and 
the  chapter  of  St,  Patricky  one  of  the  two  cathedrab  of  the  archbidiopric  of 
Dublin ;  the  crown  claiming  the  deanery  as  a  royal  donativey  and  the  chapter 

insjstii^ 
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lawfully  incorporated,  bat  oody  consiBt  in  vulgar  rqiutation, 
have  no  capacity  to  take  in  succestion.  Therefore  UUleton, 
added  materially  (if  he  had  copacUie  to  take  J. 

Sect. 

imnsting  that  the  dean  is  elective  by  them  on  a  conge  i^Sxrey  not  from  the  Idng* 
biitfirom  the  archbishop  ofDuUin,  and  that  it  is  so  in  the  true  sense  of  the 
word,  and  not  in  name  omjy  like  our  English  deaneries  of  the  old  fonndafion. 
See  in  17  £.  3.  40^  a  case  in  which  the  deanery  of  York  is  pleaded  to  be 
elective  in  this  form.  One  amongst  other  grounds,  on  which  the  chapter  are 
said  to  defend  their  title,  is,  that  the  deanery  was  founded  by  an  ar<^bi8hop  of 
Dublin.  See  War.  Irel.  by  Harr.  vol.  1,  p.  303.  But  it  seems,  that  both  this 
fact  and  the  inference  from  it  are  denied  on  the  part  of  the  crown.  We  have 
also  heard,  that  the  chapter  ofKildarey  which  is  another  of  the  Irish  o&/ deane- 
ries, chum  a  right  of  electing  their  own  dean  in  the  same  wav.  As  to  the  Irish 
Tum  deaneries,  we  are  told  &at  all  of  them  are  unquestionably  royal  donattoes. 
The  only  one  about  which  there  hath  been  any  contest  is  tlie  deaneiy  of 
Dromorey  the  collation  of  which  was  some  years  ago  daimed  by  the  bishop 
under  letters  patent  from  king  James  the  first ;  but  the  patent  not  being  war- 
ranted hj  the  king's  letter,  on  which  it  passed,  the  crown  prevailed.  We  shall 
close  this  note  about  the  old  and  nem  deaneries  of  cathedral  and  collegiate 
churches,  with  some  general  observations  on  the  various  modes  of  constituting 
tiiem.  From  the  inquiries  we  have  made  into  the  subject,  it  seems  to  us  that 
the  right  to  appcnnt  such  deans  and  the  mode  must  generally  depend  almost 
wholly  upon  cnarterSy  usagCy  or  acts  ofwirliamenty  and  very  little  on  arguments 
drawn  mm  the  nature  ofthe  office  or  veQ^xsifou,ndershify  however  common  those 
topics  may  be.  The  former  mdeed  can  scarce  have  influence  on  any  case^ 
which  may  arise  as  to  the  appointment  of  deaneries.  What  is  there  in  the 
nature  of  the  office,  which  is  mconsistent  with  its  being  elective,  presentativey 
donatvocy  or  collaiivey  or  which  renders  either  of  those  modes  so  incongruous  as 
to  be  contrary  to  any  prindple  of  our  law  ?  What  is  there  in  the  office,  which 
imports,  that  the  patronage  should  necessarilfj  be  in  the  crown,  though  it 
ttoually  is?  The  facts  we  have  stated  show,  that  in  England  some  deaneries  are 
Iwminaihf  elective  under  the  royal  conge  d^Slire,  and  the  rest  reaUypresentaiioe 
or  donattve  by  the  crown ;  and  that  the  only  two  deaneries  of  the  Welsh  cathe- 
drals are  coUative  by  bishops.  Nay,  if  it  can  be  proved  that  election  under  a 
eonge  d^ilire  from  a  hishopy  instead  of  one  from  the  kingy  is  an  established  mode 
of  appointing  to  any  deanery  in  Irdand,  we  do  not  see  any  legal  objection  to  it 
fftemy  as  a  modcy  however  singular  it  may  be.  The  argument  from  foundershjp 
will  also  for  the  most  part  be  found  inconclusive.'  Several  of  the  English  M 
deaneries  were  certainly  endowed  by  bishops,  either  with  their  own  private 
possessions,  or  by  dismembering  those  of  their  respective  sees ;  and  yet  all  are 
dectvoe  under  a  conge  d'elire,  not  from  bishops,  but  from  the  king.  1  Stilling. 
Eccles.  Gas.  341.  But  should  a  case  ever  happen,  in  which  there  is  neither 
charter y  usage  nor  statute  prescribing  a  rule,  then  some  general  principle  of  law 
must  be  appealed  to  for  a  direction ;  and  in  such  a  case,  which  is  barely  a  pos- 
sible oney  fdundership  seems  to  be  the  true  and  indeed  only  criterion  ofthe  title 
to  the  patronage  and  right  of  constituting.  It  is  feared  the  reader  will  think 
that  we  have  ddated  too  much  on  the  modes  ofconstitufing  deans  of  cathedral 
and  collegiate  churches;  but  as  there  is  little  m  digested mtLtter  upon  the  subject 
in  other  books,  this  may  excuse  us  for  detaining  him  so  lon^  here.  For  the 
different  instruments  and  otherybn9»  made  use  of  in  appointing  deans  both  of 
cXa  and  neiv  chapters  in  England,  see  a  Ought.  Ord. — Note,  that  on  promotion 
to  a  bishopric  deaneries,  as  weU  as  other  spiritual  preferment,  becoming^  void 
after  consecrationy  and  in  consequence  of  it,  the  King  being  by  prerogative 
entitled  to  the  next  turn,  therdbre  m  this  particular  instance  the  English 
deaneries  ofthe  old  foundation  are  not  even  nominally  electroe.'^[Soie  105.] 
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jIND  they,  which  hold  m  frankalmoigne,  are  hoimd  of  right  before 
^  God  to  make  orisons,  prayers,  masses,  and  other  divim  services,  for  the 
soules  of  their  grantor  or  feoffor  y  and  for  the  soules  of  their  heires  ♦  wnich  are 
dead,  and  for  the  prosperity  and  good  life  and  good  health  of  their  heires 
which  are  alive.  And  therefore  they  shall  &  no  feaUy  to  their  hrd; 
because  that  this  dhnne  service  is  better  for  them  before  God,  than  am 
doing  of  fealty ;  and  also  because  that  these  words  (frmkalmoigne)  excluae 
the  lord  to  have  any  earthly  or  temporal  service,  but  to  have  onely  divine 
and  spirituall  service  to  be  done  for  him,  S^c. 

T  N  this  Section  there  appeareth  a  division  of  tenures,  that  is 
to  say,  some  be  spirituall,  and  some  be  tempprall.  And  of 
spirituall  some  be  incertain«  as  tenures  in  frankalmoign ;  and 
some  be  certain,  as  tenures  by  divine  service.  Again,  divine 
service  certaine  is  two-fold ;  either  spirituall,  as  prayers  to  God; 
or  temporal],  as  distribution  of  ahnes  to  poore  people. 

C95.n      '' ^^Bound  of  right "  That  is,  they  are  compellable 
t^  *  I  bjr  the  ecclesiasticall  law  to  doe  it;  and  therefore  it  is 
said  that  they  are  bound  of  right,  (for  want  of  remedy 
and  want  of  right  is  all  one)  and  the  common  law  (as  here  it 
appeareth)  taketh  knowledge  of  the  ecclesiastical!  law  in  that 
behalfe. 

**  To  make  orisons,  prayerSy  masses,  and  other  divine  serxiees,* 
Since  Littleton  wrote,  the  lytur^e  or  booke  of  Common  Praier 
and  of  celebrating  divine  service  is  altered.    This  alteration  not- 
withstanding, yet  the  tenure  in  frankalmoicne  remaineth ;  and 
such  prayers  and  divine  service  shall  be  said  and  celebrated,  as 
now  is  authorized :  yea,  though  the  tenure  be  in  particular,  as 
Littleton  [a]  hereafter  saith,  viz.  to  sing  a  masse,  S^c,  or  to  sing  a   [a]  Vide  Sect.  ' 
placebo  et  dirigey  yet  if  the  tenant  saith  the  praiers  now  autho-    '37* 
rised,  it  sufficeth.    And  as  Littleton  [6]  hath  said  before  in  the   [6]  Vide  Sect, 
case  of  socage,  the  changing  of  one  kinde  of  temporall  services    1 19* 
into  other  temporall  services  altereth  neither  the  name  nor  the 
effect  of  the  tenure ;  so  the  changing  of  spirituall  services  into 
other  spirituall  services  altereth  neiUier  the  name  nor  effect  of 
tiie  tenure.    And  albeit  the  tenure  in  frankalmoigne  is  now  re- 
duced to  a  certaintie  contained  in  the  booke  of  Common  Prayer, 
yet  seeing  the  originall  tenure  was  in  frankalmoigne,  and  the 
change  is  by  generall  consent  by  authority  of  parliament,  [c]    [c]  ftE.6.  c.  i. 
whereunto  every  man  is  party,  the  tenure  remaines  as  it  was   6&0K-  ^* 

'*  ShaU  do  no  fealty.**  Herein  tenant  in  frankalmoigne  dif- 
fereth  from  a  tenant  in  frankmarriage ;  for  tenant  in  frank- 
marriaee  shall  doe  fealtv,  as  hath  beene  said  in  the  Chapter  of 
Fee  taile,  but  tenant  in  frankalmoigne  shall  not  doe  any,  or  any 
(Mher'thmg,  but  devota  animarum  suffragia, 

*^  Such  divine  service  is  better  for  them**    And  it  is  also  said 

'   in 

*  The  word  heires  lecmt  to  be  hire  inserted  for  ancestors.    See  Mr,  Ritfo*<  Intr.  ji.  1 15. 
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[4]  33  U.  6. 6.     in  our  bookes  [d]y  que  franhdnuigne  est  le pirns  haute  terviee  ; 
13  £.  I.  tit         Hud  iiiis  ^i^as  confessed  by  the  hemen  poet : 

Count  de  .f  • 

^      *  "  — Juii  hac  sapientia  quondam 


PubUca  privatis  secemere^  sacra  prqfanis. 

And  certaine  it  is,  that  nunquam  res  humana  prosperc  succC" 
dunty  uhi  negliguntur  divirue. 


SecL  136. 

yIND  if  they,  whkh  hold  their  tenements  in  frafikalinoign,  wUl  not  or 
faik  to  do  such  divine  service  (as  is  said)  the  lord  may  not  distraine 
them  for  not  doing  this^  b;c.  because  it  is  not  put  in  certainty  what  services 
they  ought  to  do»  But  the  lord  may  complaine  of  this  to  tlieir  ordinary  or 
visttour^prayif^  him^  that  he  will  lay  somenumshment  and  correction  for 
tkiSf  am  also  provide  that  such  negligence  he  no  more  done,  i^c.  And  the 
ordinarie  or  visitor  of  right  ought  to  doe  this,  i^c. 


it 


n^HE  lord  may  not  distraine  them  for  not  doing  thisy  ^c. 


**  Distraint J^    The  ts*  word  distresse  is  a  French  FQS.T 
word.    In  Latine  it  is  called  disirictioy  sive  angustia  i  \     ^    I 
because  the  cattell  distrained  are  put  into  a  strait, 
which  we  call  a  pownd. 

.  "  Because  it  is  not  put  in  certainty  tohat  services  they  ought  to 
do.**  It  is  a  maxim  m  law,  that  no  distresse  can  be  taken  for 
M  35H.6. 37.  any  services  that  are  not  put  into  certaintie,  [e]  nor  can  be  re- 
ftF*'*'^^^^  duced  to  any  certainty ;  tor,  id  cert  urn  esty  quod  certum  redds 
wKx-  Avon'rv  po^^^ ;  fw  (j]  oportet  quhd  certa  res  deducatur  in  judicium  .•  and 
131.  upon  the  avowry,  damages  cannot  be  recovered  for  that  which 

(Cro.  Cha.  383.  neither  hath  certainty,  nor  can  be  reduced  to  any  certainty, 
^ro.  Jam.  585.      And  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty; 

r  HBn^t  ^  ^  °"^  °^y  ^^^^  ^^  ^  ^^^^  ^^  sheere  all  the  sheepe  depastur- 

fol.  a3o,&  338.  ^^S  within  the  lord'ji  manor ;  and  this  is  certaine  enough,  albeit 
(Post.  14a.)  the  lord  hath  sometime  a  greater  number,  and  sometime  a 
7  £.  3.  38.  lesser  number  there ;  and  yet  this  uncertainty,  bein^  referred 

to  the  manner  which  is  certaine,  the  lord  may  distrain  for  this 

uncertainty.    Et  sic  de  similibus. 

(6  C!o.  73.  a.)  **  May  complaine,"   That  is,  to  comj^ne  in  course  of  justice^ 

according  to  the  eclesiasticall  law. 

[f]  Jfhror,  **  To  their  ordinary."    Ordinarius  ;  and  so  he  is  called  \g\  in 

tt.  6.  Mct.  the  ecdesiasticall  law, quiahabetordinariamjurisdidionsm injure 

io*t^^ ^  P^^^^P^*  ^  ^^^ P^  dejp'itaJtumem,    The  name  we  have anciendy 

vie£  Ub.  3.  taken  from  the  canonists,  and  doe  apply  it  onely  to  a  bishop^  or 

ca.  60.  fc  55.  any  other  that  hath  ordinary  jurisdiction  in  causes  ecclesiastiadl. 

Ub.  &  ca.  38.  In  this  case  oi  Littleton  it  is  to  be  observed,  that  the  liiw  doth 

^ w'ft.^  6^  appoint  every  thing  to  be  done  by  those,  unto  whose  oSce  it 

^2/2,  ^'^  properly  iqppertaineth;  and  forasmuch  as  it  belongelh  to. the 

Bf«.  8aa.    llegitt  141.    Lnidwiwd,  tit  de  Contdt.  cap.  eiter.  Bract  lib.  6*  ca.  ft. 
lb.  400  &  40 1 » aiid  tbe  other  aatbon  abdTCsaid.    (Potl.  334.    9  Co.  39.   a  Inst  398.) 

office 
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office  of  die  ordinary  in  this  case  to  see  divine  service  said,  and 
to  compeO  them  to  doe  it  by  ecclesiasttcall  censures,  therefore 
complaint  is  to  be  made  unto  him.  Here  and  in  the  next  Section 
it  appeareth,  that  for  deciding  of  controversies,  and  for  distribu* 
tion  of  justice  within  this  realm,  there  be  two  distinct  juris- 
dictions ;  the  one  ecclesiasticall,  limited  to  certaine  spirituall  and 
particular  cases  (of  the  one  whereof  our  author  here  speaketh); 
and  the  court  wherein  these  causes  are  handled  is  called /orufii 
ecdestasticum.  The  other  jurisdiction  is  secular  and  generall,  for 
that  it  is  guided  by  the  common  and  generall  law  of  the  realme, 
qwB  pertinet  ad  coronam  et  d^nitatem  regisy  et  ad  regnum  in  causis 
elplacitis  rerum  temporaliuin  injbro  secularu  So  as  in  this  case 
put  by  our  author,  the  lord  hath  remedy  for  his  divine  service 
(.albeit  they  issue  out  of  temporall  lands)  m^bro  eccleaastico,  by 
the  ecclesiasticall  law ;  otherwise  the  lord  should  be  without 
remedy.  Yet  the  common  law,  to  the  intent  that  ecclesiasticall  Regiti.  Orig.  , 
penons  mipfat  the  better  discharge  their  duty  in  celebration  of  1^7- 
divine  service,  and  not  be  intangled  with  temporall  businesse,  ^.^;^^e«  1  ' 
hath  provided,  that  if  any  of  them  be  chosea  to  any  temporall 
office,  he  may  have  his  writ  de  clerico  infra  sacros  ordines  con^ 
stUnto  nan  eligendo  in  offidunty  4rc.  and  thereof  be  discharged. 

^'  Or  vitUaur.^'  That  is,  where  the  kine  or  any  of  his  pro-  ^y  £.  3. 84,  85. 
genitors  is  founder  of  the  house,  where  the  ordinary  regularly  Rerist.  40.' 
shall  not  visit  them,  but  the  chancellour  of  En^and  is  appointed  ^-  N.  B.  49. 
by  law  to  be  visitor  of  them ;  or  there  a  speciall  visitor  is  ap-  ■**  ^^'P?'' 
pointed  upon  the  foundation,  the  complaint  must  be  made  to  b^'o^.    '^' 
that  visitor.  ai  e.  3/60. 

6  H.  7. 13.        8  Abi.  99.    Brooke,  dt.  PreauniR^,  si. 

**  Of  right  ought  to  doe  thin,  Sfc"  Of  right,  (that  is  to  sa^jr) 
he  ought  to  doe  it  by  the  ecclesiasticall  law  in  Uie  right  of  lus* 
office. 

And  here  is  implied  a  maxime  of  the  common  law,  that  where  (5  Co.  06.  b. 
the  right  (as  our  audior  here  speaketh)  is  spirituall,  and  the  i^'/^' 
remedy  thereof  onely  by  the  ecclesiasticall  law,  the  conusans'  ^'^^^^  *77>) 
thereof  doth  appertaine  to  the  ecclesiasticall  court. 


r96.1  »•  Sect.  137. 

Z>  UT  if  an  abbot,  or  prior,  holds  of  his  lord  by  a  certaine  dioine 
^  service,  in  certaine  to  oe  done,  as  to  sing  a  masse  evfr*^. Friday  in  the 
weeke,  for  the  souks,  ut  supra,  or  every  yeare  at  such  a  day  to  sine  a 
placebo  et  dirige,  Sfc.  or  to  finde  a  chaplatn  to  sing  a  masse,  S^c.  or  to  m- 
tribute  in  almes  to  an  hundred  poore  men  an  hundred  pence  at  such  a  day; 
in  this  case,  if  such  divine  service  be  not  done,  the  lord  may  distreyne,  ^c% 
because  the  mvine  service  is  put  in  certaine  by  their  tenure,  which  the  abbot 
or  prior  ought  to  doe.  And  in  this  case  the  lord  shall  htmfealtie,  S^c.  as 
it  seemeth.  And  such  tenure  shall  not  be  said  to  be  tenure  in  franh^ 
abnoigne,  but  is  called  tenure  by  divine  service.  •  For  in  tenure  in  frank' 
almoigne  no  mention  is  made  of  any  manner  of  service  \ for  nonecanholdin 
frankalmoigne,if  there  be  expressed  amf  manner  of  certaine  service  that  he 
ought  to  doe,  S^c.  - 
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a  E.  3.  a7»  s8.      **  D  Y  a  ceHaine  divine  service  to  be  done^  a$  to  ting  a  masses  Sfc . 

cr  to  distribvie  in  almeSf  Sfc^  Here  be  the  tiro  parts  abore 

mentioned,  of  divine  service ;  and  for  this  divine  service  certainey 

(5  Co.  79.  b.        the  lord  hath  his  remedy,  as  here  it  appeares  by  our  author,  ia 

F.  N.B.  209.  L.)  foro  seculari:  for  here  it  appefDrs,  that  if  the  lorddistreine  for  not 

doing  of  divine  service,  which  is  certaine,  he  shall  upon  his 

avowry  recover  dammages  at  the  common  law,  that  is,  in  the 

38  H.  6.  ft6, 97.  king's  temporall  court,  for  the  not  domg  of  it     And  if  issue  be 

taken  upon  the  performance  of  the  divine  service,  it  shall  be  tried 
by  a  jury  of  twelve  men ;  because  albeit  the  service  be  q[>]rituall, 
yet  the  dammages  are  temporall,  and  so  is  the  seigniory  also. 
9  £.6.  ca.  13.  ^^'^  ^^^^  1^  imply ed  another  maxime  of  the  law,  that  where 
Tertus  finem.  the  commoner  statute  law  giveth  remedy  in^ro  seculari,  (whether 
13  £.  3.  oa.  5.  the  matter  be  temporall  or  spiritual)  the  conusans  of 
"e?  '^'^'  ®-  that  cause  belongeth  to  the  king's  temporall  courts  WCcao.) 
13  El!n.^i.  onely ;  unlesse  the  jurisdiction  of  the  ecclesiasticall  court  be 
93  £l!ca.  1.  saved  or  allowed  by  the  same  statute  to  proceed  according  to 
1  Ja.  c  1 1  &  i«.  the  ecclesiasticall  lawes. 

^*  Or  to  distribiUe  in  almes  to  an  hundred  poore  men,*'  Here 
note,  that  the  almes  and  reliefe  of  poor  people,  being  a  worke 
of  chari^,  is  accounted  in  law  divine  service ;  for  what  herein 
is  done  to  the  poor  for  God's  sake,  is  done  to  Ood  himselfe. 

''  May  dislreyne^  Sfc"     Here  (Sfc)  includeth  many 
93^  excellent  things,  as  when,  where,  and  what  may  be  FOT  H 
distreyned,  of  all  which  there  is  a  taste  given  in  their  I    •  *  I 
proper  places. 

'*  In  this  case  the  lord  shall  have  feaUie^  Sfc.  as  it  seemeth.** 

For,  as  it  hath  beene  iteid,  ibaky  is  incident  to  eyery  tenure, 

saying  the  tenure  in  frankalmoigne,  and  where  the  lord  oii^ 

Britfo.  164.       distreine,  there  is  fealty  due.    And  Britton  calleth  this  tenure 

(by  divine  service)  aumoiie,  and  not  libera  ehemoeina.  And,saith 
he,  tenure  en  aunume  est terre  om  tenement  que  est  dome  a  monoiie,' 
dount  asam  service  est  retenue  al  feoffor. 

'^4rc/'  And  here  C^c.J  implyeth  distresse,  escheat,  and  the 
like. 

33  H.  6.  fol.  6.  «  And  such  tenure  shall  not  be  said  to  be  tenure  injrankalmdigne^ 
?"l  ^  &I  \  *****  called  tenure  by  divine  service,  SpcJ*  And  therefore  our  old 
13  £.'i.^ Count  i'^^^^  divided  spuituall  service  into  free  almes  (which  was  free 
df  Votich.  118.    fi^m  any  limitation  of  certainty)  and  almes,  because  the  tenants 

were  bound  to  certaine  divine  services. 

*^  Jf  there  be  ej^tressed  anp  manner  of  certaine  service*'  This 
holdedi  where  the  certainty  is  reserved  upon  the  original  grant. 
If  lands  were  given  to  hold  in  Uberd  eleemosinSf  reddendo  a  rent» 

*  13  H.4.  tit.      it  seemeth  the  reservation  of  the  rent  to  be  void,  *  because  tt  is 

Mesne,  74.         repugnant  and  contrary  to  the  former  grant  in  Uberd  eleemosin4- 

30  E.  8*  30* 

19  E.  «.  Avowfie,  «S4.    as  £.  1.  Taile,  31.    96  An,  66.   4.H. 6. 17*    Trin.  4-  E-  a* 

F.  N.  B.  s^.F.    15  £.  3.  Gorody,  4.    11  An.  m.    ^  Au.  |»1. 6. 

F&feTrin.  4£.  3,  and  F.  N.B.  931.  F.  that  an  abbot  or  prior 
that  hold  in  frankalmoigne  shall  not  be  charged  with  a  corody. 

Also 
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Also  lands  holden  in  frankalmoigpie  cannot  [/]  be  ancient  mssE.  i. 
demesne,  in  respect  of  charges  incident  thereunto.  Ant.  Dem.  39. 

8  E.  3.  5. 

"  That  he  ought  to  doCy  Sfc.'*  Here  b^  C^c.)  is  understood 
temporall  or  spirituall  service  also,  which  he  ought'  to  doe 
corporally,  or  render,  or  pay. 

There  were  within  this  realme  of  Englande  one  hundred  and 
eighteene  monasteries,  founded  by  the  kings  of  Ei^lande; 
whereof  such  abbots  and  priors  as  were  founded  to  hold  of  the 
king  per  baroniamy  and  were  called  to  the  parliament  by  writ,  (yk-^ 
were  lords  of  parliament,  and  had  places  and  voices  there.   *And  \  j^^  eiimSiei 
of  them  there  were  twenty-seven  abbots  and  two  priors,  as  by  Bot.  Pari, 
the  roUes  of  parliament  appeares.    But  since  our  author  wrote,  5  H.  8.  & 
all  these  (as  nath  been  said)  (1)  are  dissolved.    King  Stephen  ^1  H.  8.  &c. 
did  found  the  abbey  of  Feoershamf  in  Kent,  et  dedit  abbati  et 
wonachisy  et  successoribus  stdSf  manerium  de  Feversham  in  com, 
KancuBf  nrnvl  cum  hundredoy  8fc,  tenendum  per  baroniam^  8fc. 
who  albeit  he  held  by  a  barony,  yet  because  he  was  never  (that 
I  \m\  finde)  called  by  writ,  he  never  sate  in  parliament.  [mlCanc.  Paa. 

All  the  archbishops  and  bishops  of  England  have  beene  30  £-i*. coram 
founded  by  the  kings  of  England,  and  doe  hold  of  the  kmg  by  3Xn  iTw 
barony  (as  before  hath  beene  said),  (2)  and  have  beene  all  called  pleaded. 
by  wnt  to  the  eourt  of  parliament,  and  are  lords  of  parliament.  (Post.  134.  a. 
As  (amongst  many)  take  one  notable  record :  [0]  Mandatum  est  9^J^^ 
omnibus  episconisy  gui  conventuri  sunt  apud  GJoucestriam,  die  %}^^llj?iffi' 
SabbaH  ^oS.  Lancia  Katharime, ,^nAer  hMbendo,  quHd  ""^^  '"'^^ 
sicui  baronias  suasy  quas  de  rege  tenent,  dOiguniy  nuUo  modo 
prasumant  consilium  tenere  de  aliquibus  quce  ad  coronam  regis 
pertinenty  vel  qua  personam  regisy  vd  staium  suumy  vd  statum 
consilU  sui  contingunty  scituriprocertOy  quod  sijecerinty  rex  inde 
se  capiet  ad  baronias  suas.     Teste  rege  apud  Herefbrdy  33  No"  10H.4.  fo.6.  b. 
vemb,  Sfc.    And  the  bishoprickes  in  IVales  were  founded  by  the 
princes  of  Wales ;  and  the  principality  of  Wales  was  holden  of 
the  king  o£Englandy  as  of  nis  crowne;  and  when  the  prince  of 
Wales  committed  treason,  rd>ellion,  &c.  the  principally  wiks 
forfeited^  and  the  patronages  of  the  bidiops  annexed  to  the 
crowne  of  Endandy  so  as  the  kins  is  to  have  pensions  for  his 
cfaapkunes,  ana  corodies  for  his  vadelets,  of  them,  as  of  bishops 
founded  by  himselfe  (3).    And  vide  Mich.  10  H.^  Rot.  to. 
WaUia  coram  regey  that  the  jud§pnent  was  given  accordingly 
against  the  bishop  of  St«  Daoid^s  in  Walesy  per  justidarios  qe 
utroque  banco  et  alios  de  periio  consiUo  donUni  reps.    And  tlie 
bishops  of  Wales  are  also  called  1^  writ  to  parliament,  and  u*e 
lords  of  parliament,  as  bishops  of  JSfigJrxnif  oe. 


(1)  See  ante  94.  a. 

(s)  See  ante  70.  b.  and  note  a,  there. 

(3)  It  seems,  however,  that  it  is  not  now  the  practice  of  the  crown  to  exert 
this  right  of  encumbering  bishops  with  pensions  and  corrodies.  Should  the 
flftiident  wish  for  any  particular  information  concerning  either,  whether  bdoog- 
ing  to  the  king  or  to  a  common  person,  they  not  being  peculiar  to  theformer, 
the  more  ancient  books  must  be  resorted  to ;  as  those  of  modem  date,  except 
bishop  Gibson's  Codex,  either  wholly  pass  over  the  subject,  or  treat  of  it  very 
sligfatly.  See  Fitz.  N.  B.  230,  to  233,  and  title  Corody,  m  Fitz.  Abr.  Bro. 
Abr.  Ash.  Prompt,  and  the  Index  to  Gibs.  Cod.— [Note  106.] 
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Sect.  138. 

yJLSO,  if  it  be  demanded,  if'  tenatU  in  frankmarriage  shall  dofealiy 
to  the  donor  or  his  heires  before  the  fourth  degree  be  past,  S^c.  it  seem' 
eth  that  he  shall.  For  he  is  not  like  as  to  this  purpose  to  tenant  infrankal-- 
moign'yfor  tenant  iti  frankalmoign  by  reason  of  his  tenure  shall  do  divine 
9ermcefw  his  lord,  as  is  said  before  \  and  this  he  is  charged  to  do  by  the 
law  of  holy  church,  and  therefore  he  is  excused  and  discharged  of  fealty  : 
but  tenatU  infrankmarriase  snail  not  do  for  his  tenure  such  service;  and  if 
he  doth  not  fealty,  he  shall  not  do  any  manner  of  service  to  his  lord,  neither 
spiritual  nor  temporally  which  would  be  inconvenient,  and^ainst  reason, 
'that  a  man  shall  be  tenant  of  an  estate  of  inheritance  to  another,  and  yet 
the  lord  shall  have  no  manner  of  service  of  him  (i ).  And  so  it  seemes  he 
shall  do  fealtie  to  his  lord  before  the  fourth  degree  be  past.  And  when  he 
hath  done  fealtie,  he  hath  done  all  his  services, 

V.  Sect.  87.        <<  T/U'HICH toould  be  inconvenient,  SfcP   An  argument  drawne 
1 31?.  no  I ,  ^.        '^  from  an  inconvenience  is  forcible  in  law,  as  hath 
H40. 478-  w6.    Y^^^Q  i:^  observed  before,  and  shall  be  often  hereafter,  rpy  T 
4oAtt.  37.         Nihil  quod  est  inconveniens,  est  licitum*-  And  the. law,  I     k  *  I 

that  is  the  perfection  of  reason,  cannot  sufier  any  thing 
that  is  inconvenient. 
Littleton,  fo.  50.       It  is  better,  saith  the  law,  to  suffer  a  mischief  that  is  peculiar 
b.    4fl  £.  3.  5.    to  one,  than  an  inconvenience  that  may  prejudice  many.    See 
*^  R  tf  ^'      ^ore  of  this  after  in  this  Chapter. 

^       '  ^  '  Note,  the  reason  of  this  oiversitie  betweene  frankalmovne 

(Ann  23.  a.)      and  frankmarriage,  standeth  upon  a  maine  maxime  of  law,  Umt 

th^re  is  no  land  that  is  not  holden  by  some  service  spirituall  or 
temporall ;  and  therefore  the  donee  in  frankmarriage  shall  do 
fealty,  for  otherwise  he  sliould  do  to  his  lord  no  service  at  all; 
and  yet  it  is  frankmarriage,  because  the  law  createth  the  service 
of  fealty  for  necessity  of  reason,  and  avoiding  of  an  inconve- 
nience. But  tenant  m  frankalmoigne  doth  spirituall  and  divine 
service,  which  is  within  the  said  maxima,  ana  therefore  the  law 
will  not  cohort  him  to  do  any  temporall  service.  See  the  next 
Section. 


^^  And  against  reason,**  And  this  is  another  strong  afgument 
in  law,'  Nihil  quod  est  contra  rationem  est  Ucitum  ;  for  reason  is 
the  life  of  the  law,  nay  the  common  law  itselfe  is  nothing  else 
but  reason ;  which  is  to  be  understood  of  an  artificiall  perfection 
of  reason,  gotten  by  long  study,  observation,  and  experience,  and 
not  of  every  man's  naturall  reason ;  for,  Nemo  nascitur  artifex. 
This  legall  reason  est  summa  ratio.  And  therefore  if  all  the  rea- 
son that  is  dispersed  into  so  many  severall  heads,  were  united  into 
one,  yet  coula  he  not  make  such  a  law  as  the  law  in  Endand  is ; 
because  by  many  successions  of  ages  it  hath  beene  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men,  and  by  l<mg 
experience  growne  to  such  a  perfection,  for  the  government  of 
this  reahne,  as  the  old  rule  may  be  justly  verified  of  it,  Nendnem 

oportei 
*  See  ante  Mr,  Hargiwa^9  n$U  u  to  66.  a. 


(i)  as  it  seemethf'L.  and  M. 


L.  Sr.  C.6.  S.  139.      Of  Frankalmoigne.        [97.  b.  98:a. 

cportet  esse  sapientiorem  legibus :  no  man  out  of  his  own  private 
reason  ought  to  be  wiser  than  the  law,  which  is  the  penection 
of  reason. 


[■98.1  w  Sect.  139. 

^  ND  if  an  abbot  holdeth  of  his  lord  injrankalmoign,  and  the  abbot 
'^  and  covent  under  their  common  seale  aben  the  same  tenements  to  a 
secuhtr  man  in  fee  simple,  in  this  case  the  secular  man  shall  doe  fealty  to 
the  lord ;  because  he  cannot  hold  of  his  lord  in  frankalmoigne.  For  if'  the 
lord  should  not  havefealtie  of  him  j  he  should  have  no  manner  of  service,, 
which  should  be  inconvenient,  where  he  is  lord,  and  the  tenements  be  holden 
of  him. 

'T^HIS  case  iff  worthy  of  great  observation;  for  hereby  it  ap- 
pearethy  that  albeit  the  alienors  held  not  by  fealty  nor  any. 
other  terrene  service,  but  onely  by  spiritual]  services,  and  those 
incertaine,  yet  the  alienee  shall  hold  by  the  certaine  service  of 
fealty,  (and  of  this  opinion  is  Litfleton,  agreeable  with  our  bookes  3i  ^3-  ^^^^' 
in  former  authorities)  for  the  law  createth  a  new  temporall  ser-  ^\'^  {^ 
vice  out  of  the  land  to  be  done  by  the  alienee,  wherewith  the  ab-  g  qo,  193. 
bot  was  not  formerly  charged,  for  the  avoyding  of  an  inconve-  Anth.  Lowe's 
nience,  viz.  that  the  feoffee  should  do  no  manner  of  service,  and  cue. 
consequently  that  the  land  should  be  holden  of  no  man.  Wherein  (^  l***^  ^- 
it  is  to  be  remembered,  that  (as  hath  bin  said  before)  all  the  lands  ^   "'  ^  '' 
and  tenements  in  England^  in  the  hands  of  any  subject,  are  holden 
of  some  lord  or  other,  and  that  every  tenant  must  do  some  kinde 
of  ^rvice;  and  that  all  lands  and  tenements  are  holden  either  (Ante  1. 
mediately  or  immediately  of  the  king,  for  originally  all  lands  and  ^  Init.  501.) 
tenements  were  derived  from  the  crown.  And  it  is  to  be  observed,  9  Co.  193,  in 
that  when  the  law  createth  any  new  tenure,  it  is  the  lowest,  (viz.  Anth.  lx>we't 
tenure  in  socage)  and  with  the  least  service  that  can  be  done,  and  ^^*^' 
neerest'to  the  freedome  of  the  former  service :  ai  in  this  case  a 
tenure  m  socage  by  fealty  only  is  created  by  the  law,  which  is  the 
lowest  and  least  service  the  law  can  create,  because  fealty  is  inci- 
€leBt  to  every  tenure  except  tenure  in  frankalmoigne ;  for  if  it 
should  create  any  other  service,  it  must  create  fealty  also.  And 
the  law,  according  to  equity  and  justice,  giveth  this  fealty  to  the 
lord,  ofwhom  the  land  was  before  holden  in  frankalmoigne.  And 
lastly,  the  law  so  abhorreth  an  inconvenience,  as  that  it  createth 
out  of  the  land  a  new  service  for  avoydins  thereof.    It  appear-  49  Ass.  pi.  B. 
eth  by  our  bookes,  that  a  seigniory  in  mmkalmoiffne  may  be  Briiton,  164.  b. 
granted  over,  and  consequently  Uie  tenant  shall  hold  of*^  the 
grantee  by  fealty  only ;  and  therefore  Britton  said  well,  that  no 
service  could  be  demanded  of  a  tenant  in  frankalmoigne,  tant  ^ 
come  les  terres  remaine  en  les  maines  les  feoffees. 


Vouh  Co^  Sect. 
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Sect.  140. 

A  LSO,  if  a  man  grant  at  this  day  to  an  abbot,  or  to  a  prior,  laikds  or 

tenements  in  frankalmoigne,  these  words,  (frankabnoign)  are  vcide  ; 

for  it  is  ofdained  by  the  statute  which  is  calleaqmA  emptores  terranun, 

(which  was  made  anno  18  E.  1 0  ^^  ^'^'^^'^  ^'^  ^^  't^^  grant  lands  or 

tenements  in  fee  single  to  hold  ofhimseUe.     So  that  if  a  man  seised  of 

certaine  tenements,  which  he  holdeth  of  his  lord  by  kmghts  service,  and  at 

this  day  he,  S^c.  granteth  by  licence  the  same  tenements  to  an  abbot,  tfc.  tit 

frankdlnuwne,  the  abbot  shall  hold  immediately  the  tenements  by  knights 

service  of  the  same  lord  of  whom  his  grantor  held,  and  shall  not  tudd  (^his 

grantor  infrankalmoigne,  by  reason  of  the  same  statute.     So  that  none  can 

hold  in  frankalmoigne,  unlesse  it  be  by  title  (^prescription,  or  by  force  of 

a  grant  made  to  any  of  Us  predecessours  orfore  the  same  statute  was 

made.    But  the  king  may  give  lands  or  tenements  in  fee  simple  to  hold 

in  frankabnoigne,  or  by  other  services ;  for  he  is  out  <f  the  case  of  thai 

statute, 

*'  QRDA I  NED  by  the  Hattde"    Here  it  ^peareth  by  the. 
authority  of  Littteton,  that  this  is  a  statute,  and  yet  the  kmg 
alone  speaketn,  viz.  Daminus  rex  in  parUamento  suo,  Sfc,  ad 
instantiam  magnatum  remii  sui  concessit^  providit  et  sta- 

Vid.  8  Co.  the     tuit.  t3*  But  because  it  is  dominus  rex  tit  parliamento,  T  QS.*! 

Prince's  case.      g^^.  concessit^  it  is  as  much  in  thb  case  (being  an  ancient  |_  k    J 

statute)  as  dominus  rex  authoritate parliamenti  concessit. 
Secondly,  it  is,  (amonest  other  acts  of  parliament)  entred  infeo 
the  parhament  roll,  and  therefore  shall  be  intended  to  be  or- 
dayned  by  the  king,  by  the  consent  of  tlie  lords  and  comsfibns  in 
that  parliament  assemoled.  Thirdly,  it  is  a  generall  Uw,  whereof 
the  judges  may  take  knowledge,  and  therefore  it  li  to  be  de- 
termini  by  them,  whetlier  it  oe  a  statute  or  no  (i).    Now  for 

the 


(1)  This  obseryation  on  general  or  ptdflic  statutes  points  at  two  itnpbrtattt 
rules  distinguishing  between  themandj^arffcii/arorjpnVa^^  statutes. — ^^A<ccord- 
ing  to  the  first,  which  relates  to  thar  several  degrees  of  notoriety,  the  judges 
may  and  ought  to  take  notice  of  public  acts  without  pleading ;  but  private  acts 
must  be  pleaded.  But  there  are  some  exception^  to  both  parts  of  tiUs  rule. 
See  Law  of  Nisi  Frius,  ed.  of  1775,  p.  222,  and  1  Sid.  209.— The  second  mle 
imports  a  difference  in  the  mode  of  trial;  for  the  existence  of  a  public  act 
must  be  tried  by  the  judges,  who  are  to  inform  themselves  in  the  best  mtasner 
-they  can ;  but  a  private  act  may  be  put  in  issue,  and  shall  be  tried  by  the 
record.  See  ttal.  Hist  C.  L.  15,  and  Com.  Dig.  Parliamenty  R.5.--A  third 
difference,  which  hath  been  taken  between  2l  general  and  a  parOculor  act,  hf, 
that  the  latter  will  not  bind  strangers,  though  it  is  without  a  saving  of  tiieir 
rights.  However  well  founded  this  last  diflerence  may  be,  it  certainly  is  usual 
in  modem  private  acts,  to  insert  a  special  saving  clause,  explaining  how  fiir  the 
rights  of  strangers  are  intended  to  be  affected.-- A^r^A  difference  relates  to 
(mring  statutes  in  evidence  to  a  jury  ;*for  it  is  said,  that  a  jouhlic  act,  printed  by 
the  hinges  printer,  or  other  person  authorized  by  the  cronm,  is  good  eviaence  to  a 
jury ;  but  that  of  a  private  set,  there  must  be  either  an  exemplification  under  the 
-^eatsealfOracopysvoorn  to  be  compared  mththeparliamentroU,  Someai^oritieSy 

•ho^reter. 
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the  dit^^M  {(sftmeB  of  acts  of  {MarliaiiieiiCy  yoa  maj  read  diem  b 
the  Prince's  case  M  wpra. 

**  Called  quia  emptore^  ierrarum"    This  statute  is  called  so,  (Pott.  143. 
because  the  statute  beginneth  with  these  words,  Q^^a  emptoret^  a  lost.  500.) 
Urrarim. 

"  y<me  may  aUertj  S^c.  lands  mftt  nrnple  to  hold  of  himself e.*'  r^  y^^  ^  -, 
This  is  jusuy  i&fetred  upon  the  statute ;  but  the  letter  of  flie 
Statute  189  i^tjeoffafus  feneat  terram  illam  de  camtali  dcmkaoj  S^e. 
80  as  by  the  authority  of  LtttiOon^  he  that  citetfa  a  statute  is 
not  bound  to  recite  the  tery  words  thereofy  solonff  as  hemisseth 
not  of  the  substance  and  necessary  consequence  hereupon ;  and 
yet  the  saitier  w^  is  to  Toudi  the  words  of  a  law,  as  they  be. 

^'  Granteth  ly  licence  the  same  tenements^  ^cJ'    Here  Littleton  13  £.  3.  tit. 
speaketh  of  a  hcence,  or  a  dispensation  within  the  said  statute  of  lieleaws,  33. 
quia  encores  terrarum  (and  mentionetfa  no  other  statute)  which  ^7  H.  8. 
nay  be  done  by  the  king  and  all  the  lords  immediate  and  me-  J^'  ^  '"'  ^' 
diate ;  fbr  it  is  a  rule  in  law,  aUenatio  UcH  prohiheatuty  Ante  4^!  b.^^ 

tPQ^  ~1  consensu  tamen  omnium^  in  t^  quorumjavoremprohihita  Pott,  393.  b.] 
2^  *  J  es/y  potest  Jieri,  and  quHibet potest  renunciarejuri  pro  se 
introducto:  and  the  licence  of  lords  immediate  and 
modiato  m  this  ease  shall  enure  to  two  iatM^  vIk.  to  a  dispen- 
sation  bodi  of  the  statute  of  quia  emptores  terrarum^  and  ot  the  44  Ass.  pi.  tg. 
statutes  of  mortmatne,  as  Limeton  here  implyeth,  because  their  9  £•  4*  b.  u. 
de^des  shall  be  taJcen  most  strongly  against  themselves  (i\   But  ^  ^^  ^^' 

cue.    Vide  10  Co.  as*  ^^*  31.  &  1 10.    Vide  Sect.  686.    (s  Co.  56.    7  Co.  14.) 

it 


Jlowever,  do  not  correspond  with  this  last  diiference;  and  others  except  out 
wf  it  pth^Ae  acts  concerning  a  whole  county.  See  Vin.  Abr.  Evidence^  A.  b.  1. 
iMSr  of  Nisi  Prl.  ed.  1775,  p.  bs5.  1  Stnu  446.  It  should  also  be  rei^arked, 
thiit  tfaiei«  is  a  dilfeienee  between  proving  private  acts  to  a  jury ^  and  proving 
them  on  the  issue  of  ntd  tiel  record^  which  nevei*  goes  to  a  jury ;  nothmg  less ' 
than  an  exemMidMon  under  the  great  seal  being  sufficient  in  the  latter  case. 
a  SaiL  s/S^  Yon  these  and  other  diftrences  between  general  and  partictdar 
acatutes,  seefWrther  in  Yin.  Abr.  Statutes^  D.  £.  d,  3,  and  Hatt.  Treat,  on  Stat. 
<ap. «.  p.  11.  Though  the  book  last  cited  is  pub^shed  with  the  name  of  sir 
Chmuipher  Hatton,  knrd  chancellor  to  queen  £li2abeth,  some  doubt  whether 
he  was  really  the  author,  Niehols.  Bngf.  Histor«  Libr.  ad  ed.  19a.  However 
it  is  at  all  events  a  treatise  well  worth  consulting.  As  to  the  diiferent  forms 
«f  statutes^  besides  the  Prince's  case  in  8  Co.  see  Pryn.  on  4  Inst  13.  Hal. 
Hist.  Com.  L.  13.  Yin.  Abr.  Statutes^  A.  Com.  Dig.  Parliament,  R.  3,  the 
IVe&ce  to  Ruffhead's  edit,  of  Stat,  and  a  Eunomus,  80.— [Note  107.] 

(1)  Here  lord  Coke  explains  the  king's  power  of  granting  licences  to  alien 
in  mortfl(iain»  notwithstanding  the  old  statutes  agiUnst  such  alienations,  on  a 
principle  whidi  makes  the  licence  rather  the  waver  or  remission  of  a  for- 
reiture,  than  a  dispensation.  The  licence  being  considered  in  the  former  way, 
H  is  attributing  to  the  king  no  greater  power  as  lord  paramount,  than  subjects, 
bdaig  mesne  lords,  may  exercise  in  respect  of  the  fiyrfeitures  to  which  they 
eflre  entitled  on  alienations  in  mortmain.  In  other  words,  it  is  construing  the  * 
statutes  so.as  not  to  bring  the  case  of  a  licence  within  them ;  and  consequently 
diSpensatfoB  became  unneoeMary-  It  should  else  h&  remembered,  that  the 
-king-s  power  of  granting  such  lioendes  seems  recognized  by  a  sUstute  of 


Edward  the  third.    See  18  E.  3.  st.  3.  c.  3.    However,  the  pretenJM  power 

cc  a  of 


99.  a.]  Of  Fraokalmoigne.      L.3.C.6.S.140. 

it  is  a  safe  and  good  policy  in  the  king's  licence  to  have  a  wfm  ' 
obstante  also  of  the  statutes  of  mortniainey  and  not  only,  a  turn 
obstante  of  the  statute  of  quia  emptores  ierrarum.  But  it  ap- 
pearetli  by  Littleton  (which  is  a  secret  of  law)  that  thereneedeth 
not  any  non  obstante  by  the  king  of  the  statutes  of  mprtmaine^ 
for  the  king  shall  not  be  intended  to  be  misconusant  of  the  law  ; 
and  when  he  licenseth  expressly  to  alien  to  an  abbot,  &c.  which. 
is  in  mortmaine,  he  needs  not  make  any  non  obstante  of  >  the 
statute  of  morUnaine,  for  it  is  apparent  to  be  granted  in  mort- 
maine,  and  the  king  is  the  head  of  the  law,  and  therefore  pra^ 
sumitur  rex  habere  omnia  jura  in  scrinio  pectoris  svi^  for  the 
maintenance  of  his  grant  to  be  good  according  to  the  law,  for 
which  cause  of  purpose  Littleton  maketh  no  mention  of  any 
licence  in  mortmain.  Dispensatio  est  mail  prohibiti  provida 
relaxation  utilitate  seu  necessitate  pensatd. 

(Ante  70.  b.)  «  xhe  abbot  shall  hcldy  Sfc.  by  knights  service,"     For  although 

?a  V*^  Ab  *  ^y  ^®  death  of  the  abbot  there  is  neither  ward,  marriage,  nor 

518.)       ^  relief  due,  yet  he  holdeth  by  knights  service,  albeit  the  lord 

8R  a.Reliefe,i4  cannot  have  the  fruit  of  it ;  and  if  the  abbot,  with  the  consent  of 

3  H.  4. 3.  a. 

(Ante  84.  a.)    Vide  Little,  fol.  10. 

the 


of  suspending  statutes  by  reeal  authority,  without  consent  of  parliament,  being 
declared  illegal  at  the  Revolution ;  and  it  having  been  usual  to  grant  licences 
to  alien  in  mortmain  in  a  manner,  which  imported  an  exercise  of  suspending 
4Hr  dispensing  power,  that  is,  with  a  non  obstante  of  the  statutes  of  mortmain, 
and  quia  emptores ;  under  these  circumstances  a  jealousy  of  any  thing,  in  the 
least  connected  with  an  assumption  of  dispensing  power,  might  have  influenced 
many  to  have  confounded  such  licences  with  dispensation;  and  therefore  it 
was  deemed  prudent  to  give  them  a  parliamentan'  sanction. '  See  7  and  8  W.  3^ 
c.  37.  It  is  observable,  that  the  statute  made  ror  this  purpose  authorizes  the 
king  to  grant  mortmain  licences,  without, any  regard  to  the  person  of  whoni 
the  lands  were  held;  and  declares,  that  they  shaU  not  be  subject  to  any  foi^ 
feiture*  Before  tliis  last  act  the  king's  licence  only  prevented  the  forfeiture  to 
himself;  aAd  if  there  was  any  mesne  lord,  he  might  take  advantage  of  the 
mortmain  statutes,  notwithstanding  the  royal  licence.  See  Fitzh.  Nat.  Br. 
S21.  O.  But  the  act  of  William  seems  to  be  expressed  so  as  to  extend  the 
operation  of  the  king's  licence,  and  to  render  it  effectual  universally^  by  pre- 
venting a  forfeiture  to  other  lords  as  well  as  to  the  king  hunself.  Another 
thing  deserving  of  notice  is,  that  the  statute  is  quite  silent  as  to  the  writ  of 
ad  gvod  damnum;  which  anciently  was  thought  an  essential  preliminary  to 
the  licence,  in  order  that  the  king  might  know  what  prejudice  would  arise  to 
himself  or  others  from  granting  it.  Fitzherbert  indeed  tells  us,  that  in  his 
time  it  was  become  a  common  practice  to  purchase  licences  to  alien  in  mort- 
main without  suing  an  ad  quod  damnum^  and  instead  of  it  to  add  to  the.patent, 
granting  the  licence,  special  words  to  signify  that  it  should  be  good  without 
any  writ  But  he  ados,  that  it  seems  dubious  whether  such  patents  were 
good,  if  they  turned  out  to  be  prejudicial  and  disadvantageous  to  the  king  or 
others.  See  Fitzh.  N.  B.  222.  D.  Whether  since  the  statute  of  William 
writs  of  ad  quod  damnum  previous  to  licences  from  the  crown  to  alienate  ijci 
mortmain  are  necessary,  may  deserve  consideration ;  for  which  purpose  it.may 
be  material  to  inquire  what  the  practice  hath  been. — Since  writing  the  former 
part  of  this  note,  we  are  well  informed,  that  writs  of  ad  quod  damnum  have 
not  been  usual  on  granting  mortmain  licences  since  the  statute  of  Williain.-*- 
[Note  108.] 
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the  covent,  alien  the  land  over  to  a  man  and  his  heires,  there  is 

ihe  ward,  marriage,  and  reliefe  revived.  But  by  prescription  (as        . ; 

it  hath  been  sstid)  the  successor  of  an  abbot  may  pay  reliefe. 

An  abbot  or  prior,  &c.  that  h(^ldeth  lands  by  knignts  service, 

albeit  he  ought nbl  iti' respect  of  his  profession  to  serve  in  warre   ' 

in  proper  person,  yet  must  he  find  a  sufficient  man,  conveniently 

arrayed  for  the  warre,  to  supply  his  place.   And  if  he  can  find 

none,  then  must  be  pay  escuaee,  &c.  for  his  profession  doth  not 

priviledge  him,  but  that  the  kmg's  service  in  his  warre  must  be 

done,  that  belongeth  to  his  tenure. 

.    Notay  (reader)  since  Littleton  wrote,  a  man  might  either  in  his      _    «     p  . 

life-time,  or  by  his  last  will  in  writing,  [m]  give  lands,  tenements,  ^j^^'^  s  ' ' 

&c.  to  any  spirituall  body  politick  or  corporate,  to  be  holden  of  Micb.si&gEKr. 

himselfe  in  frankalmoigne,  or  by  divine  service,  as  by  the  statute  Dyer,  fol.  955. 

of  1  and  2  PhiL  S^  Maria  (which  indured  for  twenty  years)  ap-   '  Co.  95. 

peareth ;  which  statute,  since  that  time,  hath  beene  favourably 

and  benignely  expounded. 

*'  So  that  none  can  hold  in  Jrankalmoigne,  unlesse  it  be  by  title  la  E.  4-  4< 
of  prescription^  8^c'*    It  is  to  be  understood,  that  a  man  seised 
of  lands  may  at  this  day  give  the  same  to  a  bishop,  parson,  &c.   a?  H.  8.  a  £.  a. 
and  their  successors  in  frankalmoigne,  by  the  consent  of  the  Avowrie,  185. 
king,  and  the  lords  mediate  and  immediate,  of  whom  the  land 
is  holden;  for  the  rule  is,  quilibet potest  renunciare  juri pro  se 
introducto. 

'  ^  So  if  an  ecclesiasticall  person  hold  lands  bv  fealty  and  certaine 
rent,  the  lord  at  this  day  may  confirme  [n]  his  estate,  to  hold  to   r,^]  4  e.  3. 21. 
him  and  his  successors  in  frankalmoigne;  for  the  former  services  33  e.  3. 15. 
be  extinct,  and  nothing  is  reserved  but  that  he  holds  of  him,  and  3B  H.  6. 35. 
so  he  did  before.  Dtt.  cap.Confir. 

mat.  123. 

"  But  the  king  may^  S^c.Jbr  he  is  out  of  the  case  of  that  statute^ 
It  is  cleere  that  the  king  is  out  of  the  case  of  the  statute :  for  11  Co.  66. 
the  statute  is,  quodfeqffatus  teneat  terram  illam,  Sfc.  de  capitali  Magdalen  Co- 
dominojfeodif  Sfc.  and  tnis  cannot  be  intended  of  the  king,  who  ****8®  *^***' 
is  superior  to  all,  and  inferiour  to  none.  But  where  the  xing  is 
bound  by  acts  of  parliament  and  where  not,  tide  1 1  Co.  66, 
Magdalen  Colledge  case*  ... 
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y4  ND  note,  tliat  tume  may  hold  lands  or  tenements  in  frankal/noigm, 
but  of  the  grantor,  or  of  his  heires.  And  therefore  it  is  said^  that  if 
there  be  tord  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which  holdit.i 
of  his  mesne  in  frankalmoigne,  if  the  mesne  die  without  heire,  the  mesnaltie 
shall  come  by  escheate  to  the  said  lord paramont,  and  the  abbot  shall  then 
'hold  immediately  of  him  by  fealty  only,  and  shall  do  to  him  fealty ;  because 
he  cannot  hold  of  him  injrankatmoign,  fyc, 

''  j^UT  qfthe  grau^ntor,  or  of  his  hares r  H  E*  a-  tifc 

The  tenure  in  frankalmoigne  is  an  incident  to  the  in-  ^^^'Ju^ 
heritable  blood  of  the  grantor,  and  cannot  be  transferred  nor  i^sdaim^Br.  33. 
forfeited  to.  any  other,^  no  more  than  a  foui)dership  of  a  house  of  15  £.  3. '  ' 
religion,  (which  is  intended  to  be  in  jfrankalmoigne,  or.  homage  Confirm.  8. 

c  c  3  ancestrel, 
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snoettiel,  or  the  writ  a£  coniruJbrmamJiffimmUi,  op 
97a8.b.         ibewntc{t3-eoniraJbrmam€ollatiomi^O€WKyc^  FOO  "1 
^f^''       inddentlo their iaheritaUe blood.    Butit jinoinci- [^^'J 
45e!3.«3.        dent  ioaeparable;  for  the  lord  may  retease  to  the 
47H.  3.Garr.99.  tenant  in  firankalmoirae,  and  then  the  tenure  ia  eztuK^  andhe 
11  H.4.63.       gimU  iioij  of  ^  ]^  paramoiiDt  by  fiaalty,  as  in  ihe  case  of 

liR7^^.        ^"rfrfc,  Sect.  i». 

a8  An.  33.  18  S. 3. 18.  mE.  3. 18.  Corody,  Btoke, 5.  at  H.  6.  50.  4E.  t. 
Anmry, 901,90%.  laE.  3.ibtd.  itft.  1 1  E.  3.  ibid.  100.  00H.6, 7.  33H.  8. 
l>jFcr5i.    F.  N. B.  16.    F.  N.  B.  si  1.  C    15 £.  3.  Coofinn.  8. 

''  Or  of  his  heires:*  Here  (or)  hath  the  senae  of  (and)^;  ifbr 
Vide  16  E>4'  a  man  cannot  at  this  day  grant  lands  in  taile  and  reserre  a  rent 
^^  mh^H  b^'*  ^  ^  heireSi  and  exclude  the  grantor  hlmsdfe;  for  the  beire 
^.  Poftt  ^43.  CAiu^ot  take  any  thing  in  the  life  of  the  ancestor,  neither  can  the 
S13.  b.)  heire  take  any  thing  by  descent,  when  the  ancestor  himselft  ia 

^secluded.  But  if  a  man  had  granted  lands  at  the  common  lair 
33  E.  3.  tit.  to  hold  of  his  heires,  these  words  (to  hold  of  his  heires)  are  votd, 
Amioitjr,  5a.  3Qd  lie  shall  hold  of  the  motor  as  he  held  over,  which  he  should 
3  Am.  pL  8.  &c.  ijn^g  done,  if  he  had  made  no  reservation  at  all. 

And  albeit  Littleton  saith,  thatno  man  can  hold  lands  in  frank- 
almoign but  of  the  grantor  or  his  heires,  yet  might  an  abbot  by 
assent  of  his  covent,  or  a  bishop  with  assent  of  nis  chapter,  and 
sudi  like,  by  license  as  is  aforesaid,  have  given  lands  in  ftankal- 
moigne,  to  nold  of  them  and  their  successors;  and  as  Litdetom 
himselfe  agreeth,  the  kinc  may  ffive  land  in  frankalmoigne,  in 
which  case  the  land  shml  be  nolden  of  him,  his  heires  and 
successors. 

*'  And  therefore  it  is  said,  if  there  he  mesne  andtenant^  and  tke 
tenant  is  an  abbots  Sfc."  By  tms  it  appeareth,  that  if  the  seigniory 
be  transferred  by  act  in  law  to  a  stranser,  and  therd>y  the 
privity  is  altered,  that  the  tenure  in  frankfumoigne  is  chai^ged  to 
a  tenure  in  socage  by  fealty,  as  well  as  it  appeareth  before  when 
the  seigniory  or  tenancy  is  granted  to  anotner ;  and  the  law  in 
this  case  also  createth  a  new  fealty,  wherewith  the  land  was  not 
charged  before. 

a  E.  4. 46.  ''  ^^^  mesnaltie  shall  came  bu  escheate  to  the  said  lard  wtra" 

(a  Ro.  Abr.        monl"  This  new  tenure,  created  by  law,  shall  upon  the  esciieate 
601. 513.)  drowne  the  seigniory;  for  alwaies  the  seigniory  neerer  to  the 

7  E.  4. 13  a.       i^j^^  drownes  the  seigniory  that  is  more  remote  off;  and  yet  the 
a  Dst.  6o«.        Yor^  in  this  case,  to  whom  the  mesnaltie  is  esdieated,  shall  hold 

by  the  same  services  that  he  held  before  the  escheats 
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y1  fiD  natCy  that  where  such  man  of  religion  holds  his  tenements  of  his 
-^  lord  infrankalmoigne,  his  lord  ts  bound  by  the  law  to  acquite  hsm  of 
every  manner  <^*  service  which  any  lord  paramount  will  have  or  d&nand  of 
him  for  the  same  tenemefUs ;  ana  if  he  aoth  not  acquite  lUm,  but  sujfereth 
him  to  be  distreyned,  8fc,  he  shall  have  against  his  lorda  writ  of  mesne,  and 
shaU  recofoer  against  him  his  damages  and  costs  rfsmi,  Ifc* 

«  MAN 


mm^mm^,0mm^»^^mmmu»m^»tmm^tmm'm^^mmm^nmmmmmtm^mi^m—immmi^Hmm^mm^ 


y^ 


*  For  cases  of  devises  where  or  hath  been  construed,  oad,  see  PoUex.  645. 
a  Str.  1 175,  and  3  Atk.  193. 390.    And  see  post.  295.  a. 
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*^]i4[^^  ^  ^moni*    And  yet  this  ca^e  extendeth  to  all  eic- 
cljesiasticair  persons  that  hold  in  frankalmoigney  be  they 
secular  or  regular;  for  the  mesne  ought  to  acquiteallof  them; 
for  they  be  bound  [a]  to  make  nraiers  for  Uieir  founder^  and  [a]  pi.  Com. 
his  heires;  and  in  consideration  ot  those  prayers,  the  founder,  &c.  306.  b.  in  Sha- 
is  'bound  to  pay  to  the  chiefe  lord  all  rents  and  services  issuing  nngton's  case. 
out  of  that  land»  as  it  appeareth  by  that  which  fblloweth.  ^  ^'  \  ^' 

14  £.3.  Mesne,  7. 

[lOOTI      ''  ^^  acquite  km;"  1:9*  Acquite  is  compounded  of  acf> 
^    J  and  the  old  yerbe  gmetare,  and  signifietn  in  law  [b]  to  [6]  Ileta,  fib.  9. 
discharge,  or  keepe  in  quiet,  and  to  see  that  the  tenant  ca.  43*  Britton, 
be  safely  kept  from  an^  entrjbes,  or  other  molestation  for  any  ^^^^wafter 
manner  of  service  issiung  out  of  the  land  to  any  lord  that  is  in  tUs  Sect,  in 
above  the  mesne^     [c]  And  hereof  commetli  [d]  acquitall,  and  writ  of  Mesne. 
qvidm  estf  (that  is)  Uiat  he  is  discharged;  and  he  that  is  dis-  [4  Vide  Sect, 
cbaraed  of  a  felony,  &c.  by  judgment,  is  said  to  be  accjuitted  of  1^$^* 
the  miony,  aequietatus  de/donid ;  and  if  he  be  drawne  in  question  5^q«  .^ 
agliine,  he  may  plead  [e]  auterfoiis  acamte.    And  therefore  if  ao  £.  3.  Ibid, 
such  a  tenant,  as  LUUeUm  here  speaketnof,  be  distrained  by  any  933.  Stannf.  PI 
lord  parfunount,  the  mesne  (to  keep  the  tenant  quiet)  may  put  Corune,  105. 
bis  beasts  in  the  pownd,  instead  of  the  beasts  ot  the  tenant.       ^^}  i  ^  ^' ^' 

17  "^  3*  44* 
7  H.  4.  iS.        34  H.  6.  47.        13  £.  4.  6.        F.  N.  B.  136.        9  Co.  1 10,  1 11,  iu 
Treaham't  case. 

There  be  three  Idnds  of  ao^uitals.     1.  An  acquitall  by  deed.  3  £.  3. 14. 77. 
s.  An  acquitall  by  prescription.     3.  An  acquitall  by  tenures  ^^|*"* 
and  by  tenure  foure  manner  of  wayes.    1 .  By  Qwelty  of  services,  1?^^^  *®' 
for  service  acquits  sc^ice.  a.  Tenure  in  frankalmoigne,  whereof  77  h.  4. 'ia. 
IMleton  here  speaketh*  3.  Tenure  in  frankmarriage.  4.  Tenure  la  H.  4. 9. 
by  reason  of  dower.  14  H.  4. 17. 

F.N.B.i36.b.h. 
39H.  6.  30.  33H.  6,  7.  F.N.B.  135.M.  4E.4.  35.  13  H.  4.9.  AS  £.3.  95. 
17E.3.39. 

"  Of  entry  manner  ofseroke.**    [/]  And  yet  not  of  services  [/I  39  H.  6. 

onely,  as  homage,  feal^,  rentwones,  and  other  services,  but  p'vT'S^g^* 

alsoof  improvement  of  services;  asif  hebedistreyned  forrediefe,*  ,^  £^  ^  Mesne* 

aide'purjile  marier^  aide  pur fatreJUz  chivalery  Sj^.   Also  for  suite  5  £.  3.  49. 

service  to  a  hundred,  [g]  But  for  suit  reall  in  reiqpect  of  resiance  *  Bracton, 

within  any  hundred,  leet,  or  tume,vthe  mesne  shall  make  no  }*^-^-  fol.84. 

acquitall,  for  that  is  in  respect  of  his  person  and  resiancy.  j^J.  ^^7* J^t^i^e 

the  Kegister  fol.    aud  F.  N.  B.  fol.  1 35.  Mirror,  cap.  3.  sect.  1 3.  BracioD,  lib.  3.  foL  84. 
BrittoD,  {fA,  58.    Fleta,  4ib.  3.  ca.  43.    Westm.  3.  cap.  9. 

"  Writ  of  mesne^**  breve  de  mediof  so  called  by  reason  of  the 
words  of  the  writ  of  mesne,  which  are,  unde  idem  A.  quia  medius 
est  inter  C.  etprtgfatum  B.  A.  who  is  mesne,  between  C.  that  is 
the  lord  paramount,  and  B*  that  is  the  tenant  paravaile.  And 
note,  that  there  be  six  writs  in  law,  that  may  be  maintained, 
quia  tmety  before  any  molestation,  disiresse,  or  im(>leading:  as 
1.  A  man  may  have  his  writ  of  mesne  (whereof  Littleton  here 
speaks^  brfore  he  be  distrejmed.  s.  A  toarrantia  carta^  before 
he  be  unpleaded.  3.  A  monstraverunt^  befiire  any  distresse  or 
▼eaatioa.  4.  An  audita  querela^  before  any  execution  sued. 
5.  A  curia  claudenda,  before  any  defiuilt  of  inclosure.  6,  Ane 
inputi  vexes f  before  any  distresse  or  molestation.  And  these  be 
called- 6rma  antscspantia^  writs  4>f  prevention. 

c  c  4  •„  And 
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W.  9.  c*.  9.  <<  And  shall  recover  against  him  his  damages,**    It  is  to  be 

Vide  8  Co.  134.  knowne,  that  there  be  two  severall  judgments  in  a  writ  of  mesne, 
U^j  Shcplej  s  ^^^  ^^  ^g  common  law,  another  by  the  statdte  of  fF.  2.  ca.  9. 

At  the  common  law  he  shall  have  judgment  to  recover  liia  ac^ 

quitall,  and  if  he  be  di^treyned  or  damnified,  his  damages  and 

costs:  and  the  processe  at  the  common  law  was  sunmions, 

attachment  and  diBtresse  infim'te,  in  the  same  county  where  the 

*BracttmiIib.  3.  writ  IS  brought.    *The  judgement  by  the  said  statute  of  W.  3, 

fol.  84.  18  a  forejudger  of  the  mesnalty,  and  that  in  two  severall  cases. 

Fleta,  lib.  a.        Qq^  upon  processe  given  by  the  said  statute,  viz.  summons,  at- 

^^'  ^  tachmeht,  and  grand  distresse,  and  if  he  commeth  not,  and  the 

writ  be  returned,  he  shall  be  forjudged.  The  other  case  is,  where 
the  tenant  recovereth  his  acquitall  in  a  writ  of  mesne,  if  he  be 
46  E.  3. 31 .  not  acquited  afterwards,  he  snail  have  a  writ  of  (Ustringas  ad  ac^-^ 
18  £.a.  tit.  quietandum  against  the  same  mesne,  and  if  he  commeth  not,  he 
^^  H^  7  ^  ^®  forjudged  by  his  default  of  die  mesnality;  and  so  if  he 
17  £.  3.  Contra  commeth,  and  it  be  found  against  him  by  verdict,  he  shall  be 
fonBnmColtat.1.  forjudged:  butfoijudger  in  that  ease  is  not  given  against  his 
F.N.  B.  lai.      heire,  for  that  the  statute  speaketh  onely  of  the  mesne,  and  not 

of  his  heires.    And  the  judgment  in  case  of  foijudgement  is, 

quhd  T.  (le  mesne)  amittai  sercitia  de  A.  fie  tenant  J  de  tenementif 

pradictis,  et  qubd  omisso  pradicto  T.pratfaf  R.  (le  seignior  para-' 

mount)  modo  sit  attendens  et  respondens  per  eadem  servitta  per 

qtue  T,  tenuity    The  said  statute,  in  ca^e  of  foijudgment,  doth 

(Pott.  333.  b.)    not  bind  a  feme  covert;  and  yet  if  such  a  judgement  be  given 

7  E.  3. 41 .  tit.    against  a  baron  and  feme,  it  is  not  void,  but  erroneous,  and  to  be 

^5f^'  .15*.  f»     reversed  in  a  writ  of  error.    And  so  a  foijudgement  against  s 

14  E  3.  Ibid.  70!  ^®°Q°t  ^^  ^6  shall  binde  the  issue  in  taile  in  an  avowry,  untiU 

9  Co.  73.  b.     *  he  reverseth  it  by  error.    If  two  joyntenants  bring  a  writ  of 

Doci.  Hossej's   mesne,  and  the  one  is  summoned  and  severed,  the  other  cannot 

CM«*  forjudge  the  mesne ;  for  he  ought  to  be  attendant  to  the  lord 

paramount,  as  the  mesne  was,  and  that  cannot  he  be  alone. 

And  so  it  is  if  there  be  two  joyntenants  mesnes,  and  in  a  writ 

(10  Ca  134.)     of  mesne  brought  against  them,  one  maketh  default,  and  the 

other  appeares,  there  can  be  no  forjudger. 
fi  Inst.  375.  t9r  It  the  tenant.be  disseised,  and  the  disseisor  in  a  PlOOTI 

writ  ofmesne  forjudge  the  mesne,  this  shall  not  bind  the  I     k    *J 
disseisee.    And  so  if  the  mesne  be  disseised,  and  a  for- 
judgment  is  had  against  the  disseisor,  this  doth  not  binde  the  dis- 
seisee ;  £br  the  wwds  of  the  said  statute  are,  guando  tenens  sine 
pr€iMudieu>  aUerius  quhn  medii  attomare  se  potest  capitaU  domino- 

But  if  the  daughter,  the  sonne  being  en  venter  sa  mere^  be 

forjudged,  it  shall  bind  the  son  that  is  borne  afterwards,  because 

he  had  no  right  at  the  time  of  the  foijudgment.    And  so  if  the 

tenant  enter  in  religion,  and  his  heire  forejudffeth  the  mesne, 

and  then  the  ancestor  is  deraigned>  he  shall  be  bound  oausdfud 

suprh.    If  there  be  lord,  prior  mesne,  and  tenant,  the  mesne 

16  E.  3.  Judgm.  cannot  be  forjudged ;  because  he  alone  can  doe  nothing  to  the 

(7 'Co.  8.  a.)       prejudice  or  the  disherison  of  his  church :  and  the  like-  law  is 

W.  3.  ca.  9.        of  a  bishop,  parson,  and  the  like. 

No  foijudgement  can  be,  but  when  there  is  but  one  mesne 
betweene  the  lord  distreyning  and  the  tenant;  becfiuse  the 
tenant,  upon  the  foijudgement,  cannot  be  atteikdant  to  the  lord 
distrejjrning,  in  respect  there  is  a  mesne  between  them,  uxi  so 
the  swl  statute  provideth  for  in  expresse  termes. 
.  Notay  the  plaintife,  in  a  writ  of  m^ne,  may  chose  either  pro- 
cesse at  the  common  law,  or  upoq  the  said  statute  oi  W.2,r  rotr 
judgement  is  caUed^Wf/Wica^io^  and  he  that  is foijudged/dm 

jttdicatus. 
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judicaiut.     And  Bracttm  hath  this- writ,  Rex  vkecomUif  Sfv.  ti  50  B.  3. 93. 

non  permitlas^  quid  A.  capUalis  dominus  Jfeodi  Ulna  haheat  custO"  F.  N.  B.  137. 

diam  hcerfsdU^  quia  in  curtd  nosirdjorisjudicaiur  de  custodian  ^c.  BrMt.l.4,a561fc 

FUta  calleth  it  a3^>ca;foonem,  and  thereupon  commetha^W/ca-  ^['|  5^'  ^1» 
^ur ;  for  he  saith,  post  proclamationemy  cfc,  Jactam,  ahfudicetur        •  •  »  •  ^3* 
medius  dejeodo  ei  servUto  mo  (i). 

*  In  the  tecond  edition  <f  Fleta,  and  'probably  in.  every  prini^  copy  cf  the  wnK 
the  pamage  cited  by  lord  Cche  iim  U.  3.  ctt.  50.  $  8.     * 
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^T^E  N  ANT  by  homage  auncestrelisy  where  a  tenant  holdeth  his  land  of 
his  lord  by  homage y^  and  the  same  tenant  and  his  auncestours,  whose 
heire  he  is,  have  holdenthe  same  land  of  the  same  lord  and  of  his  auncestors, 
whose  heire  the  lord  is,  time  out  ofmemorie  of  man,  by  homage,  €tnd  have 
done  to  them  homase.  And  this  is  called  homage  auncestrell,  by  reason  of 
the  continuance,  which  hath  beene,  by  title  of  description,  in  the  tenanete 
in  the  blood  of  the  tenant,  and  also  in  the  setgniorie  in  the  blood  of  the  lord. 
A^nd  such  service  of  homage  ancestrell  draweth  to  it  warrantie,  that  is  to 
fay,  that  the  lord,  which  is  living  and  hath  received  the  homage  of  such 
tenant,  Ought  to  warrant  his  tenant,  when  he  is  impleaded  of  the- umaholden 
of  him  by  homage  ancestrel. 

**  ^  Y  title  of  prescription,  in  the  ienande  in  the  blood  of  the  9  H.3.  Vouch. 
tenant,  and  also  in  the  seigniorie  in  the  blood  of  the  iord,**  J7^'    ^'^^'  3* 
Here  Littleton  doth  not  define  what  homage  auncestrell  is,  but  £.*^*^[^.^f 
putteth  an  example  in  one  case.     For  jn  the  146  Section  it  ap-  4  e.  9. 
peareth  that  blood  is  not  alwayes  necessary  on  the  lord's  side.  Vouch.  345. 
In  this  example  here  put,  there  must  be  a  double  prescription,  45  £•  3-  43* 
both  in  the  blood  of  the  lord  and  of  the  tenant,  and  therefore  I  ^  jj^^^^a  ^ 
think  there  is  little  or  no  land  at  all  at  this  day  holden  by  homage  ^    '  '    * 
anncestrel. 

And  hereof  it  is  sayd,  Autant  est  le  seignior  tenus  a  son  homage,  Brit  foL  170.  s« 
'  come  Je  homage  a  son  seigniorfnrsque  soUment  en  reverence*  And 
lierewith  agreeth  Bracton :  Est  tanta  et  talis  connexioper  hontO'  Bnct.  fol.  78. 
gium  inter  domiftum  et  tenentem,  qubd  tantiim  debet  dondnus  tenenti,  Oiaav,  U.  9. 
qttanti^  tenens  domino,  priBter  solum  reverentiam.  ca.  4, 5,  o. 

"  Dravoeth 


m^ 


(i)  There  is  not  any  thing  in  the  Isth  of  Charles  the  second  which  in  the 
Seast  varies  the  tenure  in  Jrankalmoigne,  it  being  expressly  saved  by  the  statute. 
.See  12  Cha.  2.  c  34.  s.  7.  Indeed  had  the  saving  been  omitteo^  we  do  not 
see  how  any  of  the  other  provisions  in  the  statute  could  have  afiected  this 
.'tenure ;  and  therefore  it  is  presuigiied,  that  the  savm|^  was  merely  the  effect 
of  an  abundant  .caution.  The  statute  adds,  that  it  shall  not  subject  te- 
nures m  frankalmoigne  to  any  greater  or  other  seroiees ;  but  what  was 
intended  to  be  guarded  against  oy  these,  latter  words  js  not  very  obvious.--- 
I^ote  109.] 
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VideBriuott,  ^^Drometik  io  U  toarroMtw*'   »*  Hereby  appeaxethy  FlOlTI 

ubi  supn.  what  a  reverend  respect  the  law  hath  to  ancieot  inhe-  1    ^  J 

L|  H.  6. 95.  ritaDces  continued  in  the  blood  of  the  lord  mid  of  the 

Gknv^  rb.^  ^^'^^^ '  ^^^  '^  ^^  example  put,  if  the  continuance  hath  not  bin 

c.  4, 5,  and  6^  ^  ^^  blood  of  both  sides,  no  warrantie  belongeth  to  homage  an- 

9  H.  3.VoQGher,  cestrel ;  but  if  ancient  continuance  hath  been  on  both  sides,  [st] 

977.    47  H.  3.  then  such  homage  ancestrell  draweth  to  it  warranty ;  so  as  an- 

Voaeber,  tjo,  ^ient  continued  mheritance  on  both  parties  hath  more  priviledge 

43  £.^.  %  a.  ^^^  account  in  law,  than  inheritances  lately,  or  within  memoiy 
(F.n!b!  134.F.)  acquired. 

fm]  See  tbe  seoond  Fmrt  of  tbe  imtitntef  vpoo  Ibe  6tfa  cbaptcr  of  tbe  Statute  of 
Bigamie.    (Pott.  384.  a.) 

18  H.  6.  ft.b.  If  the  lord  grant  the  services  of  his  tenant  by  homage  ances- 
per  Ncwtou.       trel,  the  tenant  shall  not  be  compelled  in  a  per  qua  serrUia  to 

attume,  unlesse  the  conusee  will  grant  in  court  to  warrant  the 

land  unto  him. 
v^  ?V  If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 

Voucher,  977.     counterplea,  that  the  tenant  (nr  any  one  of  his  ancestors)  recesni 

de  9cn3iti9  iuOf  e^^^fcU  servUium  suim  A.  B.  sine  aliqud  coadhne 

dfisudpronrid  vwmUAe. 
M  9  H.3.  «'  And  naLh  received ihe  homage  qfeuchfenant."  [a]  So  as  be- 

Voucher,  977.^  fore  homage  received,  the  tenant  could  not  absolutely  bind  the 
c£?^.  *•        lord  to  warranty,  and  therefore  of  ancient  time  there  lay  {b]  a 

44  £.  3. 93.  ^^  ^  homagio  capiendo^  for  the  tenant  against  the  lord,  to  com- 
m  GlanTiL  pell  him  to  receive  his  homage  for  the  benefit  of  his  warranty. 
Iib.9.  c  4.5.  Which  writ  you  shall  read  in  Broctoit  and  [c]  Britton,  and  die 
g**^*- JM-  processe,  and  manner  of  triall  thereupon,  and  the  same  you  shall 

[c]  Brittooyfol.  179, 173.    47  U.  3.  Garrantie,  99. 


Sect.  144. 


yd  HD  also  such  service  by  homage  ancestrell  draweth  to  it  acquittall,  scil. 
that  the  lord  ought  to  acquit e  the  tenant  against  all  other  lords  pam-- 
mont  hitn  of  every  manner  of  service. 

Sect.  149,  and       r\  R  J  WE  TH  to  it  acquittaU.*'    Of  acquitall  somewhat  hatfa 
W^  j^  ^  been  said  in  the  Chapter  of  Frankalmoi^ne. 


yd  ND  it  if  said,  that  if  such  tenant  be  impleadedby  a  pracipe  quod 
reddat,4lc.  and  vouoi  to  warrantie  his  Idrdy  who  commeth  in  by  pro^ 
tess,  and  demands  of  the  tenant  what  he  hath  to  binde  him  to  warranty ^ 
and  he  sheweth.  how  he  and  his  ancestors,  whose  hare  he  is,  have  holJen 
their  land  of  the  vouchee  and  of  his  ancestors  time  out  of  minde  of  man ; 
and  if  the  lord,  which  is  vouched,  hath  not  received  homage  oftht  tenant  nor 
of  any  of  his  ancestors,  the  lord  (if  he  will)  may  disclaime  tn  t^  seigniory, 

and 


L.2;C.7.S.145.  Of  Eloroage  Auaee9tre).  [lpl.b,109«|L 

4md  so  ouste  the  tenant  cfhis  warranty.  But  if  the  hrd^  who  is  txmched, 
hath  received  honuise  oj  the  tenant,  or  qfanjf  of  hU  ancestor^y  then  he  shall 
not  disclaime,  but  be  is  bound  by  the  law  to  warrant  the  teiuint ;  and  then 
if  the  tet^ant  loseth  his  land  in  aefault  of  the  vouchee^  he  shall  recover  in 
value  against  the  vouchee  of  the  lands  and  tenemewts,  whkh  the  vouchee 
had  at  the  time  of  the  voucher,  or  any  time  after. 

*^  A  ^^  JE^IP^  V^  reddat.**  This  is  understood  of  the  king's 

writ  directed  to  the  sherife  of  the  county  where  the  land 

Ijc^hy  whereby  the  sherife  is  authorised  to  command  the  tenant 

of  the  land  to  yield  the  same  to  the  demandant;  and  of  these 

words  of  die  writ  (vnedpe  auhd  reddat)  the  writ  is  so 

[lOlTI  caUed.  Writst:^*  otj?nropeDeoffourekinde8,|7r<eci)^ 
b.  J  yP^^^^ddaiffn-acipepiba/aciatypriecipequbdper^         n^ott.  i39.b.> 
BJxdpracipequbdnonpermittatf^c.nBappeaxeiiihjiho  ^P'^'^so- 
Register. 

**  And  vouch  to  wtrraniie."  Vouch,  avoucher,  (in  Latin  voca* 
tiof  or  advoattio)  is  a  word  of  art,  made  of  the  yerbe  voco,  and  is 
in  [d]  the  understanding  of  the  common  hiw,  when  the  tenant  r^  Mar.  cap  &. 
calledi  another  into  the  court  that  is  bound  to  him  to  wammtie^  ie4.  i,  imdi, 
that  is,  either  to  defend  the  right  against  the  demandant,  or  to  Bnct  u.  ^ 
yield  him  other  land,  &c.  in  veuue,  and  extendeth  to  lands  or  fo.  380, 381. 
tenements  ofan  estate  of  freehold  or  inh^tance,  and  npt  to  jiny  ^^vooiil^^ 
chattel  real  personall  or  mixt,  saving  only  in  case  of  a  warddiip  iiete,lL6.&d3. 
granted  with  warranty  (as  shall  be  said  paore  at  large  in  the  94,  as,  %6,  &c 
Chapter  of  Warranties;  for  in  the  other  ca^es  coiy^emmg  chat-  optime.  LaiiU^. 
tels,  the  partie,  if  he  hath  a  warrantie,  shall  not  vouche  bijt  have  ^P'^^**^ 
his  action  of  covenant,  if  he  hath  a  deed ;  or  if  it  be  hv  parol,  then  fp^^l^l,  ^^ 
an  action  upon  his  case,  or  an  action  of  deceipt,  as  tne^^se  shall  HoK  '$.  %sF^ 
require.  Now  seeing  that  no  one  Latins  French,  or  Eng^fsh  word  Noj,  131. 
can  have  this  particular  signification,  therefore  the  common  9lu>*Abir.738.) 
lawyer,  (that  I  may  spcake  once  for  all)  is  driven,  as  the  profesr 
sors  of  other  libenul  sciences  use  to  doe^  to  use  significant  words 
framed  by  art,  which  are  called  voeabuja  artis,  though  t^ey  be  not  (Cio.  ^am.  307.) 
proper  to  any  laneua^e.  He  that  youcheth  is  called  the  vouf:her 
vocans,  and  he  that  is  vouched  is  called  vouchee  tparrantatus- 
le]  The  proces  whereby  the  vouchee  is  caUed,  is  a  sunmoneas  ad  [eiT.  Big.  Jod. 
warranttzandum,  whereupon  if  the  sherife  retumeth  that  die  for  all  thaie 
vouchee  is  summoned,  and  he  make  de&ult,  then  a  \f\  magnum  jadipiaU  wriia. 
cape  ad  valentiam  is  awarded :  when  if  he  make  demult  againe,  \/^'  ^^  mg 
then  judgement  is  given  against  the  tenai^b,  and  he  over  to  have  ^b  3.%.     * 
in  value  against  the  vouchee.  If  the  vouch^  doe  appeaire,  and  14  h.  a  7.' 
after  make  default,  then  parvum  cape  ad  valentiam  is  awarafsA*  i7S*e'  4i« 
and  if  he  make  de&ult  againe,  then  judgement  as  before.    Bu)t  ^H;:^  ^ 
if  the  sherife  retume,  that  the  vouchee  bath  ni^tjUng,  then  after  \l  £.'  t  To! 
writs  of  aUas  and  piuries,  a  writ  of  seguatur  sui  sua  pmcuio  {f  n.b!  134, 
shall  be  awarded;  and  if  the  llk^  retume  be  niadp.  then  shall  135. 
the  demandant  have  judgei^ent  against  the  tenant ;  out  be  shall  (P^t.  303.  a) 
not  have  judgement  to  recover  in  value,  because  the  voudiee  vras 
never  warned,  and  it  appeareth  diat  he  hath  nothing.     But  in 
the  ^rand  mpe  ad  valentiam,  it  appeareth  that  he  nath  assets, 
andms  making  default  aftersummons  is  an  implyed  confis^ion  of 
the  warran^.  And  it  is  called  a  uamatur  subsxj^  feri* 
rlOSri  ^^f  because  ^etenaQtshaUloMbisi^  land  ivitnojat 
1    <•  J  ^f  recpmpence  in  value,  unl^ne  he  upon  tl}gt  mt  cap 
^  bnng  in  tEe  v4^chee  to  warr^^  ^  lanijf  unto  ^ai.: 

ondif^aiiifpseguqturfil^s^oppric1do/tbef^  (Ptott  393.) 
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'  make'  defkult,  and  the  demandant  hathr  judgment  against  the 
tenant,  and  after  brings  a  scire  Jb&ku  to  har^  execution,  the 

*  tenant  may  have  a  toarranHa  carUe,  and  if  he  ware  ilnpioaded  by 

a  stranger,  he  may  vouche  asain ;  but  if  he  had  juf]^g;inMit  uy 
recover  in  value,  he  shall  never  have  axoarrantia  carta,  or  vouche 
affaine,  for  by  this  judgement  to  recover  in  value  he  hath  bene6t 
of  the  warrantie.  And  you  shall  finde  in  bookes  a  recovery  with 
a  single  voucher,  and  that  is  when  there  is  but  one  voucher ;  and 
with  a  double  voucher,  and  that  is  when  the  vouchee  voucheth 
over ;  and  so  a  treble  voucher,  &c.  Againe,  you  shall  finde 
there  also  a  foraine  voucher ;  and  that  is,  when  the  tenant,  bein^ 
impleaded  within  a  particular  jurisdiction,  (as  in  London  or  the 
like)  voucheth  one  to  warranty,  and  prayes  that  he  mav  be  sum- 
moned in  some  other  county  out  of  the  jurisdiction  of  tnat  court. 

Clone,  c.  la.        This  is  called  a  foraine  voucher,  but  might  more  aptly  be  called 

F.  N.  B.  6.  C.      a  voucher  of  a  forainer,  dejorinsecis  vocatis  ad  toarrantizandum^ 

Note,  that  by  the  civil!  law  every  man  is  bound  to  warrant  the 
thing  that  he  selleth  or  conveyeth,  albeit  there  be  no  expresse 
warranty ;  but  the  common  law  bindeth  him  not,  unlesse  there 

(Cio.Jam.4.       be  a  warranty,  either  in  deed  or  in  law ;  for  caveat  emptor^  as. 

i^'  ^^'^     *^*^^  ^  said  more  at  large  in  the  Chapter  of  Warrantie  in  the 

F.  N.  R  94.)      xhird  Booke. 

Brit  174.  "  The  lord  (if  he  toittj  may  disdaime  in  the  ieigniortf,*"    Dis^ 

daimcj  disclamare^  is  compounded  of  cfe  and  damoy  and  signifieth 

utterly  to  renounce  the  seigniorie. 

ta]  47  H.  3.  [a]  Note,  there  be  divers  kinds  of  disclaymer,  that  is  to  say,  a 

bisdaim.  35.      disclaimer  in  the  tenancie ;  a  disclaymer  in  the  bloud ;  and  a 

^^p'  7'  \'         disclajnuer  in  the  seigniorie ;  whereof  Littleton  here  putteth  his 

F.  £!b.  197.  [^1  But  if  the  tenant  in  frankalmoigne  brin^  a  writ  of  mesne 

&  151.  B.  against  his  lord,  the  lord  cannot  disclayme  m  the  seigniorie  ; 

45  £.  3. 19.  because  he  cannot  hold  of  any  man  in  frankalmoigne,  but  of  hiis 

^  5"  I*       .  donor  and  his  heires.  And  so  note  a  diversity  between  a  tenure 

^octn  Plac.  ^  ^°  frankalmoigne,  whereby  divine  service  is  matintained,  and 

131.)'  homage  ancestrell,  which  respecteth  temporall  service.    Buttf 

[h]  14  H.  3.  the  lord  will  not  disclayme  in  the  seigniory,  in  the  case  of  homage 

.tot  Dbchim.  ancestrell,  then  albeit  he  hath  not  received  homage,  he  shall 

^  warrant  the  land. 

47  H.  3.  J>is-  '  **  If  the  lordy  \oho  is  vouched^  hath  received  homage,  S^c.  he  shall 
cWim.4^  Vid«  not  dtsdaime*'  Therefore  it  is  good  for  the  tenant,  to  the  intent 
h  ****«  wf  *  *^**  ^  ^^^^  ^^  ^^^  of  his  disclaymer,  in  his  voucher  to  allege,  that 
Brit  173  17^*  ^^  ^^^^  ^^  taken  homage  of  him ;  and  if  he  altedge  it  not,  and 
(Doctr.  JtiMT.  the  lord  ofier  to  disclayme;  the  tenant  may  counterplead  the 
131.)  same  by  acceptance  of  homage.    And  the  reason  that  the  lord 

cannot  disclayme  in  that  case  is,  for  that  he  hath  accepted  his 
,  humble  and  reverent  acknowledgement,  to  become  his  man  of 

life  and  member  and  terrene  honour,  and  to  be  fiiithfuU  and 
loyall  to  him,  for  the  tenements  which  he  holds  of  him,  and 
against  the  acceptance  hereof  the  lord  cannot  disclayme.  * 

'  **  Which  he  had  at  the  time  of  the  voucher.''  Heireby  it 
appeareth,  that  the  tenant  shall  not  be  driven  to  recover  in  value 
only  those  lands,  which  the  lord  had  from  that  ancestor,. which 
created  the  seigniory,  for  that  were  in  a  manner  impossible^  for 
that  the  seigniory  must  be  created  before  time  of  tnemory ;  and 
'  "the  first  creation  of  the  seigniory  did  not  create  the  warranty,  but 

the 
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the  continuance  o£  both  sides  time  out  of  minde  created  the  war- 

iBotj.    And  that  is  the  reason  that  a  writ  of  anpuity  shall  not 

[c]  lye  against  the  heire  by  prescription ;  because  it.  cannot  be  [c]  40£.  3. 6-^* 

knowne,  whether  he  hath  any  lana  by  descent  from  Uie  said  10  E.  ^  10.  b. 

aacestor,  that  first  granted  me  annmty.    And  here  is  a  point  07H  6  7o. 

.worthy  of  observation,  that  in  the  case  of  homage  ancestrell  5  H.  7. 

(which  is  a  special  warranty  in  law)  by  the  authority  oiUttleton^  F.  N.  B.  15a. 

the  lands  generally,  that  the  lord  hadi  at  the  time  of  the  voucher, 

shall  be  liid>le  to  execution  in  value,  whefther  he  hath  them  by 

descent  or  purchase.   But  in  the  case  of  an  expresse  warrantie, 

the  heire  shaU  be  charged  but'  only  for  such  lands  as  he  hath  by 

descent  from  thie  same  ancestor  which  created  the  warranty. 

Note  what  privilege  this  ancient  warranty  (created  by  opera-  aSE.  1.  Voucb. 
tion  of  law)  hath  more  than  the  expresse  warranty.  And  so  you  3^^'  p^  ^  ^' 
may  observe,  that  in  this  cnMe^rmior  et  potentior  est  operatio  ^^^^^^^'^P" 
legis  qu^dispositio  hominis.  ' 

**  At  the  time  of  the  voucher  ^^  or  any  time  afier^  This  is  evident  ^9  ^  3-  3- 
and  worthy  of  diligent  observation,  viz.  that  the  lands  of  die  ^^^*  3*  '* 
vouchee  shaU  be  liable  to  the  warranty  that,  the  vouchee  hath  at  L  £.^/EeooT: 
the  time  of  the  voucher,  for  that  the  voucher  is  in  lieu  of  an  in  Taia.  3. 
action ;  and  in  a  ^arrantia  carta,  the  land  which  the  defendant  16  £.  3. 
hath  at  the  time  of  the  writ  brought,  shall  be  lyable  tothe^^o^*^§;     . 

«.^«*an*^  19  E.  3.    Vouch. 

warranty.  lu.    mE  ^ 

Up<m  a  judgment  in  debt»  the  plaintife  [d"]  shall  not  have  fits.  Kat.  Bre. 

execution,  but  only  of  that  land  which  the  defendant  had  at  the  134.  F. 

time  -of  the  judgment,  for  that  the  action  wins  brought  in  respect  W  9  H.  4*  i4< 

of  the  person,  and  not  in  respect  of  the  land.    Butif  ^^^^'*' 

[1027]  ftn  action  of  debt  b€l  =  brought  t:^-  against  the  heire«  1\^  ^'  J;^] 

I),  J  and  he  alieneth,  hanging  the  writ,  yet  shall  the  land  Ex^t.  d^ 

which  he  had  at^  the  time .  of  the  origmal  purchase,  be  (1  Ro.  Abr. 
charged,  for  that  the  action  was  brought  against  the  heire  in  '  ^*  ^^»  ^*) 

respect  of  the  land.    [«]  If  a  man  be  nonsuit,  the  land  only  [e]  2%  Ass.  pi. 

which  he  had  at  the  time  of  the  amerciament  assessed,  shall  be  ^^'   .  - 

charged,  and  not  that  which  he  had  at  the  findmgof  the  pledges.  {^^  g  ^f/ 

For  me  amerciament  is  not  in  respect  of  the  land,  but  of  his  want  loVih.  Abr,^(SL 
of  prosecution,  which  was  a  default  itf  his  person.  But  the  issues 
of  a  juror  shall  be  levied  upon  the  feoffee,  albeit  they  were  not 
lost  before  the  feofiment,  because  he  was  returned  and  swome  in 
respect  of  the  land.    Note  the  diversity. 

u  a  man  give  lands  in  fee  with  n^arranty,  and  binde  certaine  3^  S.  1. 

lands  speciaUy  to  warranty,  the  person  of  die  feoffor  is  hereby  Y^^^i^^ 

bound,  and  not  the  land,  unlesse  he  hath  it  at  die  time  of  the  l^j^' 
voucher. 


Sect.  146. 

yd'SD  it  is  to  be  understoody  that  in  every  case  where  the  hrdmay  dis^ 
claime  in  his  seigniorie  by  the  lawy  a:iiaof  this  he  mil  disclaime  in  a 
court  of  record,  his  seigniorte  is  extinct,  ana  the  tenant  shall  hold  of  the 
lord  next  paramount  to  the  lord  which  so  disclaimeth.  But  if  an  abbot  or 
prior  be  vouched  by  force  of  homage  ancestrell,  S^c,  albeit  that  he  ^netier 
tooke  homage,  6;c.  yet  he  cannot  mscUdme  in  this  case,  nor  in  any  other 
case ;  for  they  cannot  take  away  or  devest  a  thing  in  fee,  which  hath  beene 
vest  ea  in  their  house. 

"  HIS 
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vmtcke,  fuii  tramlate  hors  dd  sanke  del  primer  jmnAasor^  per 
fecffment  ou per  atcun  auier  tranMlatunh  en  itdcasestnt  ie  tenant  • 
charger  de  voucher  sonje^or  on  ses  heires. 


f» 


«  Though  he  taJceth  an  estate  againe  of  the  aUeneemfee,  ^c. 
^^H  ^*M  For  the  cause  aforesaid,  in  respect  of  the  interruption  of  the 
J7  R  1 47-  pri^tie  and  continuance  of  the  esUte.  And  herewith  agreeth 
69-  73»74-  our  bookes  in  cases  of  warranties  in  deed,  or  warranties  in  law. 
%G  E.  3. 56.       See  more  of  this  in  the  Chapter  of  Warranties. 

18E.3.56. 

16  E.  3.    Voucher,  87.    18  £.  3. 30.    44  £.  3.    lilt.  fol.  16$. 


Sect.  148. 

■ 

ALSO,  it  is  said,  that  if  a  man  holds  his  land  of  his  lord  bu  homflge 
"^  and-feiUty,  and  he  hath  done  homage  and  fealty  to  his  lord,  and  tie 
lord  hatnisme  ason,  and  dies,  and  the  setgniorie  discendeth  to  the  sonne ;  in 
this  case  the  tenant,  which  ^d  homage  to  the  father^  shall  not  doe  homage 
to  the  Sonne ;  because  that  when  a  tenant  hath  once  done  homage  to  his  lord; 
he  is  excused  for  terme  of  his  life  to  doe  homage  to  any  other  heire  of  (he 
lord.  But  yet  he  shall  doefeaaie  to  the  sonne  and  heire  of  the  lord,  although 
hedidfealtte  to  his  father. 

**  SHA  LL  not  doe  homage  to  the  sontie."  If  A.  holdeth  of  B\ 
as  of  the  manor  of  Dale,  whereof  B.  is  seised  in  taile ;  B* 
discontihueth  the  estate  taile,  aiid  taketh  backe  an  estate  ib.fee 
simple ;  A:  doth  homage  to  JS.  B,  dieth  seised,  the  issue  in  taile 
entreth ;  A.  shall  doe  homage  againe  to  the  heire  in  taile  of  B, 
<Pott.  348.  a.)    because  he  is  remitted  to  the  estate  taile ;  and  the  state  in  fee 

that  his  father  had,  in  respect  m^ereof  the  homage  is  done,  is 

vanished,  and  the  heire  in  taile  is  in  of  a  new  estate,  in  respect 

[p]  BiktiMi^   •   whereof  he  ought  to  doe  a  new  homage,    [pi  But  regularlj  it  is 

176*  17^*  true,  which  Littleton  saith,  that  when  a  tenant  hath  done  once 

homage  to  his  lord,  he  is  excused  for  terme  of  his  life  to  make 
homage  to  any  other  heires  of  the  lord.  But  he  shall  doe  fealtie 
to  ilia  sonne,  albeit  he  hath  done  fealtie  to  the  father. 


KT  Sect.  149.  ri04l 

A  LSO,  if  the  lord,  qfier  the  homage  done  unto  him  by  the  tenant, 
grant  the  service  of  his  tenant  by  deed  to  another  in  fee,  and  the  tenant 
attumeth,  l^c.  the  tenant  shall  not  be  compelled  to  doe  hfmage.  But  he 
duxU  doe  fealty,  altho'  he  did  fealty  before  to  the  grasitor ;  for  fealty  i^ 
incident  to  every  attumement  of  the  tenant,  when  the  seigmory  is  granted. 
But  if  any  manbe  seised  of  a  mannor,  and  another  hol£  of  Mm  the  land^ 
as  of  the  mannor  aforesaid  by  homage,  which  tenant  hath  done  homage  to 
his  lord  who  is  seised  of  the  mannor,  if  afterwards  a  stranger  bringeth  a 
precipe  quod  reddat  against  the  lord  of  the  maimor,  and  recovereth  the 
mannor  against  him,  and  sues  execution ;  in  this  case  the  tenant  shall  againe 
doe  homage  to  him,  which  recovered  the  mannor^  although  he  had  done 
homage  bejfbre ;  because  the  estate  of  him,  which  received  the  first  homme,  is 

denoted 
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defeated  hy  the  recovery y  and  it  shall  not  lye  in  the  power  of  the  tenant  to 
falsifie  or  defeat  the  recovery  which  was  against  hu  lord.  And  so  see  a 
diversitiein  this  case,  wliereaman  commeth  to  a  seigniorie  by  recovery,  and 
where  he  commeth  to  the  same  by  discent  or  grant. 

*^yd  L  SOy  if  the  lord,  Sfc.  ^ant  the  service  of  his  tenant  hy  deed,  Britton,  176. 
8fc**    r^ote  a  diversitie,  when  the  lord  alieneth  the  seig-  '3^-  '-  ^^ 
niorie,  and  when  the  tenant  alieneth  the  tenancy ;  for  when  the  ^tu1iir&  tir 
tenant  hath  done  homage,  and  the  seigniory  is  transferred  to  Gar.  91! 
another,  either  by  the  act  of  the  party  as  dienation,  or  by  act  in  (8  Co.  102.) 
law  as  descent,  yet  the  tenant  shall  not  iterate  homaee,  as  he 
shall  do  fealty ;  but  when  the  tenant  doth  homage,  and  alieneth 
the  tenancy,  there  is  a  new  tenant,  which  never  did  homage,  and 
therefore  he  ought  to  doe  homage  to  the  lord,  albeit  his  alienor 
had  done  it  before.    And  it  is  to  be  observed,  that  none  shall 
doe  [*]  homage,  but  the  tenant  of  the  land  to  the  lords  of  whom  [*]  8  £.  4. 27.  b. 
it  IB  holden ;  and  therefore  if  homage  be  due  to  be  done  by  the 
tenant,  if  the  tenant  alieneth  the  land  to  another,  the  alienor 
cannot  be  compelled  to  doe  homage. 

*'  Atturnethy  8fc.^*    Here  by  (S^c.)  is  to  be  understood,  that 
albeit  he  pay  his  rent,  performe  his  annual  services, 

[1047]  ^^^  ^^^  fealtie,  t^  which  is  a  part  of  homage^  yet 
i^    J  homage  he  shall  not  doe. 

**  But  if  any  man  be  seised  of  a  mannor,  Sfc**   Here  it  appear- 
eth,  that  the  case  of  the  recovery  of  the  seigniorie  differeth  from 
the  aJienation  of  the  lord,  which  is  his  owne  act,  or  the  descent  Vid.  Sect.  551. 
of  the  seigniory  to  the  heire,  which  is  an  act  in  law.     And  tlie  S3  £•  3- 
reason  of  this  diversitie  is,  for  that  by  the  recoverie  the  state  of  '^^ST'jf'  *^' 
him  that  received  the  homage  is  defeated :  for  it  shall  not  lie  in  ^  jj'  ^  ^ 
the  mouth  of  the  tenant  to  fatsifie,  or  to  frustrate  or  defeat  the  7H.  7.  u. 
recovery,  which  was  against  his  lord  of  the  manner  or  seigniory,  Doct.  &  Stud. 
for  that  the  tenant  had  nothing  therein,  and  every  man  by  law  ^^^\ 
ot^t  to  meddle  in  such  cases  with  that  which  belonged  unto  jf  .^'  ' 
him,  which  is  worthy  of  observation  concerning  falsifying  of     ^^^' 
recoveries. 

Note,  that  to  fidsifie,  in  leeall  understanding,  is  to  prove  false, 
that  is,  to  avoyd,  or,  as  LUUeton  here  saith,  to  defeat,  in  Latine 
falsare,  seufals^carey  \t\falmmfacere.  jq  7  h.  3. 

But  since  Littleton  wrote,  it  is  recited  by  act  of  parliament,  cap-  4* 
that  whereas  divers,  Sec,  have  suffered  recoveries  against  them  of 
divers  manners,  &c.  for  the  performance  of  their  wills,  for  the 
suretie  of  their  wives  jovntures,  &c.  and  the  recoverors  had  nc^ 
remedy  to  compell  the  nreeholders  and  tenants,  &c.  to  attoume 
unto  them,  nor  could  by  order  of  law  attaine  to  the  rents,  ser- 
vices, &c.  that  act  doth  give  the  recoverors  power  to  distreyne 
and  avow ;  whereupon  many  have  thought,  t))at  this  doth  im- 
pugne  Littleton*B  case  of  the  recovery.    But  distinguendum  est. 
Littleton  intendeth  his  case,  either  upon  a  recovery  by  title,  (for 
he  saith,  that  the  state  of  the  tenant  in  the  recovery  is  defeated) 
or  without  any  consent  upon  pretence  of  title,  which  is  all  one; 
for  the  tenant  cannot  falsifie,  and  the  lord  should  avow  as  one 
that  came  in  of  a  former  title.  And  Littleton  hath  good  authority 
in  law  to  warrant  [a]  his  opinion,  and  the  statute  of  7  H.  8,  ex-  [a]  39  H.  6. 22. 
tendeth  to  common  recoveries  had  by  consent  and  agreement,  37  H.  6. 38. 
Vol.  I.  D  D        ,  as  36  H.  6.  22. 
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as  appeareth  by  the  act  itselfe,  which  then  was,  and  yet  ia  a 
common  assurance  and  conveyance,  whereof  the  Uiw  taketfa 
notice,  and  whereupon  (as  appeareth  by  the  act)  an  use  might 
be  Umited.  So  as  it  is  apparent,  that  such  recoverors  came  in 
meerely  under  the  state  of  the  lord,  &c.  and  had  no  remedy 
(as  the  statute  saith)  to  compell  the  freeh<^ders  and  tenants  to 
attourne,  and  without  attoumement  coald  neither  distreyne  nor 
avow.  \Vherefore  this  statute  gave  recoverors  remedy  to  dis- 
treyne, and  a  forme  to  avow  and  justifie,  which  they  had  not 
ben>re,  as  it  appearetli  by  the  Doctor  and  Student,  who  lived  at 
that  time.  The  bodie  of  the  act  is,  That  suck  recoverers  atiiy 
distreyne  and  make  avotoricy  SfC.  as  those  persons  against  tokom 
the  said  recorerie  is,  should  have  done,  Sfc,  if  the  same  recovery 
had  not  been  had,  and  have  like  remedies  SfC, 
«8H.  If  a  man  had  made  a  lease  for  yeares  to  begin-  at  Michaelmas^ 

Dyer,  41.  reserving  a  rent,  and  before  Michaelmas  he  had  so&red  a  com* 

mon  recovery,  the  recovefor  shoulddistreyne  for  that  rent,  wEicb 
the  lessor  before  the  recovery^  could  not.  But  if  the  recovery 
had  not  beene  had,  then  he  might  have  disti'eyiied,  and  so  it  is 
within  the  statute.  But  if  a  fine  had' beene  levied'  of  a  mannor, 
and  before  attoumment  the  conusee  had  sufiered  a  common' 
(Foit.  «i5.  a.  feco^ery,  the  recoveror  should  not  distl^eyne,  &c,  because  the* 
^'*  *''  conusee  against  Whom  the  recovery  was  had,  could  nof. 

But  this  act  extended  onely  to  distresses  and  avowries  for  rents, 
services,  and  customes,-  and  ^ve  also  a  forme  of  a  guare  impediL 
But  upon  this  statute  it  was  holden,  that  the  recoveror  could  not 
6ave  an  action  of  debt  against  the  lessee  for  yeares,  nor  an  action^ 
of  wast  against  tenant  for  life  or  yeares ;  and  therefore  remedy 
tfi  H.  8.  cap:  15.  Was  provided  in  these  cases,  by  the  statute  of  9i  H.  8-. 


Sect.  150. 

^L  S  Of  if  a  tenant  J  which  ought  by  his  tenure  to  doe  his  lord  hanu^y 
conuneth  to  hi$  lord,-  and  saith  unttf  kim^  Sir,  lotight  to  doe  homage 
unto  you  for  the  tenements  which  I  hold  of  you,  and  lam  here  ready  tome 
homage  to  you  for  the  same  tenements ;  and  therefore  I  pray  you,  thai  yam 
would  now  receive  the  same  from  me. 

''  (JOMMETH  to  his  lord."    The  tenant  ought  to  leeke  the 

lord  to  doe  him  homage,  if  the  lord  be  withm  En^and  i 

for  this  service  is  perscmall  as  well  of  the  lord's  side  as  . 

of  the  tenant's  side,  for  law  ts^  re^uireth  order  and  de-  Pi  0571 

'6ract6b,ibl.       cency.  Ajid. therefore  BiirMion  saith,  e^  «deiM/ttm,  ^5(2  I    ^    J 

80.  a.  And         iUe,  qui  homagiufH  suumfacere  debet,  obtentu  recer entice 

Britton,rd.  171.  puvn  debet  domino  suoyodire  debet  dominum  suum  ubicunque  in- 

with!  *  ventus  Juerit  in  regno,  vd  alibi  si  possit  commode  adiri,  et  nan 

tenetur  dominus  au^eresuum  tenentem^  et  sic  debet  homagimn 
eifacere.  And  the  same  law  it  is  for  feal^ ;  aod  the  diversity 
between  these  services  and  the  r^nt  is,  because  that  these  are 

Serspnall,  and  the  rent  may  be  payd  aod  received  bj  othw,  and 
lerefore  a  tender  of  the  rent  upon  the  land  is  sufficient.  . 


Sect- 
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Sect.  151. 

y4^D  if  the  lord  shall  then  refuse  to  receive  this,  then  after  such 
■*^  refusall  the  lord  cannot  distreine  the  tenant  for  the  homage  behinde^ 
before  the  lord  requireth  the  tenant  to  doe  homage  unto  him,  ana  the  tenant 
refiise  to  do  it, 

AN  D  the  reason  hereof  is,  for  that  when  the  tenant  hath  done  Vide  Bracton, 

his  endeavour  and  duty  to  offer  his  corporall  service,  and  the  ^ol*.  ^3* 

lord  refiiseth  the  same,  or  doe  not  accept  his  service  upon  his  ^Hi^*  1*71*  i7^- 

tender  thereof,  (which  is  a  refusall  in  mw)  then  the  law,  in  W  As^  p? -3. 

respect  of  the  lord's  fault,  requireth  that  before  the  lord  can  so  £.  3.    ' 

distreine  for  it,  that  he  doth  require  the  tenant  to  doe  that  ser-  Avowry,  393. 

vice ;  and  if  he  either  refuse  to  doe  it,  or  doe  it  not  when  he  is  45£>  3*  9* 

'required,  it  is  a  refusall  in  law.  ai  E /'17 

«o  H.  6,  31.    (9  Co.  79.) 


Sect.  152. 

jf  LSO,  a  man  may  hold  his  land  by  Iwmage  auncestrelt,  and  bu  escuage, 
or  by  other  kniglits  sermce,  as  well  as  he  may  hold  his  land  by  homage 
auncestrell  in  socage, 

C  O  as  homage  ancestrell  may  belong  as  wel  to  a  tenure  by 
escuage  or  knights  service^  as  to  a  tenure  in  socage,  or  to  a 
tenure  in  nature  of  socage ;  whereof  there  hath  somewhat  been 
spoken  in  the  Chapter  (u  Socage  (i). 

Chap, 


(1)  The  statute  of  la  Cha.  «,  having  taken  away  all  tenure  by  homage  In 
general  wordi,  without  any  exception,  either  express  or  impliea,  of  homage 
auneestrd,  the  latter,  though  not  pertieulariy  named,  yet  as  being  one  species 
of  homagetwas  virtualW  indudea*  See  ift  Cha.  s,  c.  34,  s.  1,  s.  But  most 
probablv  it  bad  expnredf  before  the  statute ;  for  lord  Coke  doubted,  whether 
even  in  his  time  diere  was  any  relic  of  this  tenure.  Ante  100.  b.  An  early 
extincticm  of  homage  auncestrel  is  easily  accounted  for,  by  reccrilecting  that 
a  double  prescriptiony  one  in  the  lord's  blood  and  another  in  the  tenant's,  or  a 
frvrity  01  succession  time  out  of  mind,  which  was  much  the  same  in  effect,  was 
essential  to  homage  auncestrel ;  and  consequently,  that  if  one  alienation,  either 
of  the  seigniory  or  the  tenancy,  had  been  made  within  time  of  memory,  the 
homage  auncestrel  was  destroyed,  and  it  became  simple  homiige.  In  a  former 
note  we  had  occasion  to  make  a  general  observation  on  the  reason  for  dis- 
charging tenures  from  homage,  ana  on  the  advantages  arising  from  it,  whilst 
it  remained,  both  to  the  lord  and  tenant,  particularly  to  the  latter,  where  the 
homase  was  auncestrel.  Ante  67.  b.  note  1 .  We  have  only  to  add  here,  that 
thoiiffh  amongst  us  homage  of  every  kind,  so  far  as  it  relates  to  tenures,  is  now 
wholly  at  an  end,  yet  so  Infimately  blended  are  the  various  branches  of  our 

D  9  2  ■     system. 
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1^  Chap.  8.         Grand  Seijeantie.        Sect.  153.    noSTj 

^E  NV  RE  by  grand  serjeantu  is,  where  a  man  holds  his  lands  or  tent- 
ments  of  our  sovereign  hrd  ike  king  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  tlte  king,  as  to  carry  the  banner  of  the  king,  or 
his  lance,  or  to  lead  his  arfny,  or  to  be  his  marshall,  or  to  carry  his  sword 
be/ore  him  at  his  coronation,  or  to  be  his  sewer  at  his  coronation,  or  Us 
carver,  or  his  butler,  or  to  be  one  of'  his  chamberlaines  of  the  receipt  of  his 
exchequer,  or  to  do  other  like  services,  S^c.  And  the  cause  why  this  service  is 
callea  p'and  serjeanty  is,  for  that  it  is  a  greater  and  more  worthy  service, 
than  the  service  in  t  he  tenure  ofescuage.  For  he,  which  holdeth  by  acuage, 
is  not  limited  by  his  tenure  to  do  any  more  especiall  service  then  any  other, 
which  holdeth  by  escuage,  ought  to  doe.  But  he,  which  holdeth  by  grand 
serjeanty,  ought  to  doe  some  speciall  service  to  the  king,  which  he,  that  holds 
by  escuage,  ought  not  to  doe. 


i 


a]  Glanv.  "  ^E  N  U  R  E  by  grand  serjeanty,**  Serjeanty  commeth  of  the 

ib.  9.  ca.  4.  French  word  (serjeant)  t.  sateUes,  and  [a]  serjeantia  idem 

[6]  Bracton,  lib.  ^st  quod  servitium.   And  it  is  called  [b]  nrnpiaseijeanAa^or  ser- 

a.  35.  &L  84, 85.  Janteria  *,  or  magnum  seroitium^  great  service,  as  well  in  renpect 

lib.  \.  cap.  10.  of  the  excellency  and  greatnesse  of  the  person  to  whom  it  is  to 

•  Heta,  lib.  I.  Yie  done  (for  it  is  to  be  done  to  the  king  only)  as  of  the  honour 

cap!  gJnfine.  of  the  service  itselfe;-  and  so  Li^^/^r^oit  Tiimselfe  in  this  Section 

[rj  Brittoii,  cap.  saith,  that  it  is  called  magna  serjeantia,  or  magnum  servitium,  be- 

66.  fol.  164, 165.  cause  it  is  greater  and  more  worthy  than  knights  service,  for  this 

Ockaro,  cap.  jg  revera  servitium  regale,  and  not  militare  onely.    Fleta  sealh. 

Quod  non  ab-  ^^  ^^^  serjeontta  did  potent,  cUm  quis  ad  Lndum  cum  rege 

45  E.  i.  95.  in  exercitu,  cum  equo  cooperto,  velhujusmodi,  adpatria  tmtionem 

per  Fiiichden.  Juerttfeqffatus. 
rleta,  ubi  supra. 

«  Of  our  lord  the  king"  This  tenure  hath  seven  speciall  pro- 
Bracton,  lib.  s.  parties.  1 .  To  be  holden  of  the  king  only.  a.  It  must  be  done, 
84. 1 1 H.  4. 34.  when  the  tenant  is  able,  in  proper  person^  '  3.  This  service  is 
10  H.  4.  certaine  and  particular.    4.  The.rehefe  due  b  respect  of  this 

F  N*B  8q^^  tenure  differeth  from  knights  service.  $,  It  is  to^be  done  widiin 
10  H.  6.  Ant.  ^^®  realme  (1).  6.  It  is  subject  to  neither  aid  p^r  faire  fiU 
Demesne,  1 1 .      chivoler  or  fie  marier,    A  nd  7,  it  payeth  no  escuage. 

"A 


system,  and  in  subjects  of  jurisprudence  so  dependant  is  a  knowledge  of  the 
present  state  of  things  on  a  reference  to  the  ancient  one,  that  the  remnant  of 
tenures  in  this  country  can  never  be  duly  comprehended,  without  the  aid 'of 
a  general  outlme,  as  well  of  homage  and  its  effects,  as  of  the  other  perished 
parts  of  the  same  venerable  structure. — [Note  1 10.] 

( 1 )  Gpterally  the  service  of  grand  serjeanty  was  of  such  a  kind  as  necessarily 
to  be  Xttithin  the  realm ;  but  some  services,  which  amount  to  grand  serieanry, 
might  be  due  out  o/the  realm  as  well  as  xmthin,  and  both  LitUeton  and  Coke 
gives  us  instances  of  such  reservations.  See  Sect.  155.  b.  here,  and  post. 
io6;b.-[Noteni.] 


L.  2.  C.  8,  S,  153.     Of  Grand  Seijeantie.   [105,  b.  106.  a. 

**  As  to  cany  the  banner  of  the  king^  or  to  lead  his  army^  as  H.  3-  ^it. 
This  great  service*  to  the  king  may  (as  it  appeareth  Gard.Stat.de 

[10671  hereby)  conceme  the  warres  and  matters  x^  military ;  ^^^'l^  ^**^^' 
1^  J  for  some  grand  seneabties  are  to  be  done  in  the  time 
of  war  for  the  sa&ty  of  die  realme;  and  some  in 
time  of  peace,  for  the  honour  of  the  reahne. 

**  Or  to  be  his  marshall"    [*]  If  the  king  giveth  lands  to  a  (4  inst.  1*13.) 
man,  to  hold  of  him  to  be  his  marshall  of  his  host,  or  to  be  [*].FIeta,lib.  1. 
marshall  of  England,  or  to  be  constable  of  England,  or  to  be  <»?•  'o. 
high  steward  of  England  [t],  chamberlayne  of  Eneland,  and  ^85     cJ^j*"' 
the  like,  these  are  grand  serjanties ;  and  these  and  such  like  ^rit.  asal^sV. 
grand  serjanties  are  of  great  and  high  jurisdiction,  and  some  [t]  Ockam^cap. 
of  them  conceme  matters  military  in  time  of  war,  and  some  Oiiiciuin  Con- 
services  of  honour  in  time  of  peace.     And  this  is  to  be  "tabularii. 
observed,  that  though  there  were  divers  lords  marshalls  of 
England  before  the  raign  of  [z]  R.  2,  yet  king  R,  3,  created  M  In  Rot. 
Thomas  Mofobrey  duke  of  Norfolke  the  first  earle  marshall  of  ™ent.  de  anuo 
England  per  nomen  comitis  marischaUi  Anglia.  ^^  ^'  *' 

"  Or  to  carry  his  stoordy  SfC.  or  to  be  his  secoer  at  his  corona- 
tion^  Sfc"  These  and  such  like  grand  serjanties  at  the  king's 
coronation  are  services  of  honour  in  time  of  peace. 


sure;  Quia  thesaurus  regis  respicit  regent  et  regnum ;  and  census  J?  £  g. ^  1 V 

regius  est  anima  reip.    So  it  iB^rmamentum  bmi,  et  omamentum  9$  h.  8.  ca.  a. 

pads.  34&5H.8. 

Milites  camerarii  dicuntur,  quia  pro  camerariis  ministrant;  and  c»-  i^« 

concerning  their  office,  this  is  the  effect,  as  Ockam  [b]  saith,  ^J  ^^J;  ^^j^*  j 

officium  camerariorum  in  recepta  consistit  in  tribus,  scilicet,  dates  ^^^ 

arcarum,  S^c,  bajtdant,  pecuniam  numeratam  ponderant,  ct  per  [6]  Ockam,  cap. 

centenas  libras  in/brmulas  mittunt.    Put  discontinuance  in  effect  Quid  sit  Scac- 

hath  wome  out  their  office.    And  yet  they  continue  their  name,  *^.*"'ij5:.  ^5*^*" 

and  keepe  the  keyes  of  the  treasune  where  the  records  doe  lye.  [i^Libro  Nipo* 

sub  custodi&  camerariorum. 

And  another  saith,  camera  riusdicitur  ^  camera,  quia  camera 
est  locus  in  quern  thesaurus  recolligitur,  vel  conclave  in  quopecunia 

reservatur.     So  as  camerarius  in  legall  signification  est  castas  Rot.  claus. 

regii  censAs  :  and  WUUelmus  de  BeUocampo  comes  Warmid  held  ^E.  i.  memb.  r. 
qifficutm  cameranttn  seaccano. 

Or  by  any  office  concerning  the  administration  of  justice,  £x  lecturlk 

quia  justitidjirmatur  solium.  Marrowe. 

It  appeareth  by  an  ancient  record,  [c]  that  Varianus  de  Sancto  [c]  £z  inquisi- 

Petro  tenuit  de  domino  rege  in  capite  medietatem  serjantia pads  tionepost  mor- 

per  servitium  inveniendi  decern  servientes  pads  ad  custodiendam  ^cto^J^ 

pa(^  in  Cestrid.  4  E.  «.  CcitJ. 

See  Ockam  of  the  first  Institution  and  ancient  order  of  the  Vid.  7  Aas.  12. 

exchequer,  Dier,  4  Eliz.  313,  the  usherie  of  the  exchequer  7£-3-57> 
holden  by  grand  seijanty. 

"  Like  serdcesy  Sfc"  Here  by  (SfcJ  is  to  be  understood  other 
likfe  services  not  expressed,  as  partly  appeareth  by  that  which 
hkth  beenesaid,  viz.  to  be  steward  of  England,  constable  of 

DD3  En^tand, 


H)6.a.l06.b.]  Of  Grand  Serjeantie.  L.2.  €.8.8-154^155. 

England,  chamberlqnoA  of  England,  abd  odier  boiiottnUe 
services,  wliereof  more  shall  be  said  in  tbds  C3iapter. 

*<  Same  speciaU  service  to  the  Hng,'*    Tbat  is  to  say,  that  this 

greiit  service  be  specially  set  downe;  for  it  any  consist  of 

divers  branches,  as  to  goe  with  the  king  in  his  warre  in  the 

23  H.  3.  Card,    foreward,  and  to  retume  in  the  reareward;  and  also  to  pay 

m8.  rent,  &c,  but  yet  it  must  be  cenaine  and  particular. 

Sect.  154. 

ALSO  if  a  tenant  which  holds  by  escuag^  dyeth,  his  heire  ^^ 3    ^. 
-^  being  of  full  age,  if  he  Mdeth  by  one  knighfs  fee,  the  ^ 
heire  shall  pay  but  a  C.  s.  for  relief e,  as  is  ordained  by  the  statute  of 
Mi^a  Charta,  c.  2.    But  if  he  which  holdeth  of  the  king  by 
grand  serjeanty,  »3-  dieth,  hu  heire  being  of  full  a^e,  the  heire  jlOO.  J 
shall  pay  to  the  king  for  relief e  oneyeares  value  of  the  lands  or  L  b.  J 
tenements  wlfich  he  holdeth  oj  the  king  by  grand  serjeantie  over 
and  besides  all  charges  and  reprises  (i).    And  it  is  to  be  understood,  thai 
serjeantia  in  Latine  is  the  same  <juod  Bervitium,  and  so  magna  aerfeantia 
is  the  same  quod  paagnum  servitium. 

11 H.  4.  74.  b.    **.  QHALL  pay  to  the  king  for  reUefe  one  yearu  valme  cf  ike 

^  landsy  S^c.      And  herewith  agreeth  i\  H.  ^  73< b. 

<<  Serjeantia  is  the  same  quod  servitium/*  Hereby  it  appeareth 
that  the  explanation  of  ancient  words  and  the  true  sense  of  tliem 
are  requisite,  and  to  be  understood  per  verbii  nciiora. 

Sect.  155. 

n 

ALSO,  they,  which  hold  by  escuase,  ought  to  doe  their  service  out  of 
^  the  realme ;  but  they,  which  hold  by  grand  serjeantie,  for  the  imk 
part  ought  to  doe  their  services  within  the  realme. 

"  'T'ENANTS  byescuage  ought  to  doe  their  service  out  ^tke 

realme,'* 

F.N.B.  83.  E.        For  he,  that  holdeth  by  comage  or  castle-gard,  holdeth  by 

(4  Co.  86.)        knights  service,  and  is  to  doe  his  service  within  the  reahne;  bat 

he  holdedi  not  by  escuage ;  and  therefore  Littleton  materially 

said  tenant  by  escuage,  and  not  tenant  by  knights  service  (s). 

*'  For 


(1)  See  as  to  reliefs,  ante  6Q.h.  76.  a.  83.  a.  .  ^ 

(3)  Here  lord  Coke  shows,  that  escuage,  though  usually  ai^  incident  to 
knight's  service,  is  not  always  so;  that  is,  Uiat  knight's  service  fMay  be  withooi 
escuage.  On  the  other  hand,  escuage,  if  uncertain,  which  we  must  understand 
it  to  be  when  mentioned  generally,  cannoi  be  widiout  kni^l^a  service.  To 
express  this  in  lower  words,  escuage  is  inaeparabM  from  koigiit^fi  aerao^  but 
knight's  service  is  not  so  ftom  escuage.     This  leads  to  confirm  what  .we 

observed 


L.2-C.8.Sect.l56.    Of  Grand  Serjeantie.    .    [106.  k 

"  JFbr  tke  moti  partr  For  to  bear  the  king^s  banner,  or  hts 
lanee,  or  to  lead  hb  host,  and  to  be  hia  marshal!,  &c.  may  be  as 
well  without  the  reahne ;  and  therefore  LUtldm  said  (for  the 
greatest  part). 

Sect,  156. 


j^LSO,  it  is  said,  that  in  the  marches  o/"  Scotland  some  hold  of  the  king 
by  carnage,  t/mt  is  to  say,  to  winde  a  home,  to  give  men  of  the  countne 
warmng,  when  theu  heare  that  the  Scots  or  other  enemies  are  come  or  will 
enter  into  England ;  which  service  is  grand  serjeanty.  But  if  any  tenant 
hold  of  any  other  lord,  than  of  the  kingj  by  such  service  ofcornage,  this  is 
not  grand  setjeanty,  but  it  is  hnights  service ;  and  it  draweth  to  it  ward  and 
marriage  {^)\for  none  may  hold  by  grand  serjeanty  but  of  the  king  only. 


observed  in  a  former  note,  that  escua^  ought  to  be  considered  rather  as  an 
incident  to  the  tenure  by  knight's  service,  than  as  a  distinct  tenure.  However, 
it  at  the  same  time  seems  to  point  out  the  reason  for  calling  some  tenures  by 
knight's  service  tenures  by  escuage ;  because  such  a  denomination  distinguished 
that  species  of  knight's  service,  to  which  escuage  was  incident,  from  comage, 
castle-guard,  and  such  other  tenures  by  knight's  service  as  were  not  liable  to 
escuage.  We  think  this  a  more  satisfactory  way  of  justifying  Littleton  against 
the  censure  of  Mr.  Madox  for  using  the  terra  of  tenure  by  escuage,  than  resorting 
to  the  distinction  suggested  by  sir  Martin  Wright ;  who,  as  we  have  formerly 
hinted,  attempts  to  prove,  that  though  generally  escuage  was  an  incident  to 
tenure  by  knight's  service,  yet  sometimes  it  was  a  tenure  of  itself.  Ante  73, 
note  2.  But  still  we  must  confess  the  justice  of  Mr.  Madox's  animadversion,  so 
far  as  it  applies  to  the  calling  homaee  and  fealty  tenures ;  because  the  former 
being  incident  to  every  species  of  knight's  service,  except  where  the  tenant  was 
exempt  from  it  by  profession,  and  the  latter  being  an  incident  to  all  tenures 
except  tenures  at  will  or  at  sufferance,  it  could  answer  no  purpose  of  discrimi- 
nation thus  to  denominate  any  tenure.  In  fact,  it  was  not  the  practice  to  call 
any  tenure  a  tenure  either  by  fealty  or  by  homage,  except  in  the  case  of 
homage  auncestrel ;  and  though  Littleton  begins  his  account  of  tenures  widi 
homage  and  fealty,  yet  we  may  very  well  suppose  his  previous  explanation  of* 
them  and  escuage,  or  at  least  of  the  former,  to  have  been  made  merely  as  an 
introduction  to  the  description  of  knight's  service.  We  should  not  be  thus 
prolix  in  observing  on  a  controversv,  which  is  more  verbal  than  any  thing  else, 
if  it  was  not  for  the  sake  of  convincing  the  reader,  that  however  properly 
Mr.Madox  guards  against  confounding  the  incidents  of  a  tenure  with  the  tenure 
itself,  still  it  would  be  an  injustice  both  to  Littleton  and  Coke  to  impute  any  such 
misconception  to  them ;  and  therefore,  that  so  far  as  Mr.  Madox  s  animadver- 
sion hath  this  tendency,  respectable  as  his  writings  are,  it  ought  to  be  rejected. 
Indeed  it  is  highly  improbable,  that  grave  and  learned  authors,  like  Littleton 
and  Coke,  to  both  01  whom,  particularly  the  former,  the  whole  doctrine  of 
tenures  was  so  much  more  familiar  than  it  can  possibly  be  in  modem  times, 
when  the  practice  in  respect  to  tenures  is  confinea  to  a  very  narrow  circle,  and 
we  are  mere  theorists  as  to  the  greater  part  of  the  subject,  should  adopt  an 
error  SO' fundamental. — [Note  11 Q.] 

(a)  *  This  passage  seems  rather  to  imply,  that  wardship  and  marriage  were 
not  incident  to  tenure  by  cortiage,  when  it  was  of  the  king,  and  therefore  called 
grand  serjeanty.   But  this  was  not  the  meaning  of  Littleton,  as  appears  from  a 


*  Hbtitt  iMie  ft,  0^107.41.  in  t^  i^htnidi4th 

D  D  4  subsequent 
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^  Of  Grand  Scrjeantie.  L.2.C.  8.  SecLloT. 

4HL5.ca|».7.     ^  JN  the  marches  of  ScoOandT     Man*« k  eWicir  a  &»» 
ME.4.cap.a.       -^  waitl,aiidMgDiBeCfeitMttet»6oi0'vtef^oran 
''"^  "         w.  Market.    iVoto,  for  thai  il  lycth  necse  to  ScdUmd,  k  ia 

sayd  b  the  inarches  of  ScoOand^  and  yet  the  Imd, 
KT  whereof  LUikkm  here  ^peaketh,  Beth  m  Eng-  riOTfA 
land  (1).  L  a.  J 

«  Bv  comage.*'     Canutgium  is  dernred  (as  conmare  also  is) 
a  conitt,  and  is  as  much  (as  before  hath  been  noted)  (3)  as  the 
service  of  the  home.    It  is  also  called  in  old  bookes  horwid. 
Note,  a  tenure  by  corni^  of  a  common  person  is  knights  ser^ 

„ ^.  wee,  of  the  king  it  is  grand  seijeanty:  so  as  the  royall  dignity  of 

8£.3-^-  the  person  of  the  lord  maketh  the  diifierence  of  the  tenure  mthia 

in  fine.  16  E.  3.  ^^^^^  ^^y     ^^^  j  ^^  tlm^  there  were  cormcularii  amongst  the 

v^Nb'S'       Romatu \  ei  diclifverma  corniadaru  quia  comufadebant  ercii- 

'    '  biat  milHaresi  and  magna  urjeantia  is  appropriated  only  to 

this  tenure. 

Sect.  157. 

A  LSOj  a  man  may  see  in  anno  1 1  H.  4.  that  Cokayne,  then  chiefe 
^  baron  of' the  exchequer,  came  into  the  common  place f  and  brought  with 
him  the  copy  of  a  record  in  these  words.  Talis  tenet  tantam  terram  de 
domino  rege  per  serjeantiamy  ad  inyeniendum  unum  hominem  ad 
guerram  ubicunque  infra  quatuor  maria,  8cc.  And  he  demanded,  if  this 
toere  grand  seijanty,  or  petite  serjanty.  And  Hauke  then  said,  that  it 
was  grafid  serjeanty ;  because  he  had  a  service  to  do  by  the  bodie  of  a  man, 
and  if  he  cannot  Jind  a  man  to  doe  the  service  for  him,  he  himself e  ought  to 
doett(ii).  Quod  alii  juBtitiarii  concesserunt.  Then  saith  Cokedne, 
Ought  the  tenant  in  this  case  to  pay  relief e  to  the  value  of  the  land  by  the 
yeare?  Ad  quod  non  fuit  responaum. 
•^  « AND 


subsequent  Section,  in  which  he  is  more  explicit,  and  expressly  tells  us,  that 
all  tenures  by  grand  serjeanty  were  liable  both  to  ward  and  marriage.  See 
Sect.  158.— [Note  113.] 

(1)  See  further  as  to  the  marches  of  Scotland,  4  Inst  381,  and  Nichols, 
Leges  March. 

(3}  See  ante  69.  b. 

(4)  See  post.  108.  b.  where  for  a  like  reason  a  service,  which  if  it  was  to  be 
done  to  a  subject  would  be  socage^  is  distinguished  by  the  denomination  f^ petit 
serjeanty, 

(5)  raticular  respect  is  due  to  the  opinions  of  ancient  times  on  the  subject 
of  tenures ;  but  in  the  instance  of  the  case  here  mentioned  to  be  put  to  the 
judges,  their  resolution  seems  so  inconsistent  with  the  nature  of  grand  serjeanty, 
as  oescribed  both  b^r  Littleton  and  Coke,  that  it  may  be  allowable  to  doubt  the 
propriety  of  the  opinion.  Littleton  states  the  doing  the  service  to  the  king  in 
proper  person  as  a  thing  essential  to  grand  serjeanty ;  and  lord  Coke  enume- 
rates it  amongst  the  special  properties  of  this  tenure,  with  the  exception  only 
of  performing  the  service  by  deputy  when  the  tenant  himself  is  mcapable. 
Ante  106.  b.  But  if  this  be  so,  now  can  a  service,  expressly  reserved  to  be 
done  by  any  person,  fall  within  the  description  ?  It  is  observable  indeed,  that 
Littleton  recites  the  opinion  of  the  judees  without  the  least  approbation ;  and 
that  even  they  themselves,  when  pressed  to  declare  what  the  rebef  ought  to  be, 

whether 
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**  j^ND  if  he  cannot  find  a  man  to  doe  the  service  for  hm,  S^eJ^  "  p*  ^*  '^•' 

Hereby  it  appeares,  that  tenant  by  grand  serjeantie  may  vI^hJU^S £  i 

in  some  cases  make  a  deputy ;  and  therefore  the  diversitie  is,  that  Mi(id).inter,Fial 

where  the  grand  serjanty  is  to  be  done  to  the  royall  person  of  the  ciu  de  Banco, 

king,  or  to  execute  one  of  those  high  and  great  offices,  there  his  sirJohnMoyse's 

tenant  cannot  make  a  deputie  witSout  the  king's  licence ;  and  ^^?i.  .^ 

therefore  Littleton  hath  said  before  that  such  services  are  to  be  w.  J^s)  195. 

done  in  proper  person.    But  he  that  holdeth  to  serte  him  in  his  1 1'u.  4. 7s. 

warre  within  the  realme  or  by  comage,  may  make  a  deputie.  [•]  ciau. 

[*]  Johannes  de  Arehier  qui  tenet  de  domino  rege  in  capiteper  18.  H.  3.  m.  5. 
serjantiam  archeruB^  S^c.  in  comitatu  Ghnc.  husrea  in  custodiai 

**  Infra  quatuor  maria^    That  is/ within  the  kingdome  of  Rot.  Ewjliaetor. 
England^  and  the  dominions  of  the  same  kingdome  (6).  41  H.  3.  ua.  33. 

Steplien  Uariogdan's  case. 

Now 

whether  5  /.  as  for  a  tenure  by  escuage,  or  a  ifears  iMlue  of  the  lands  as  for  a 
grand  serjeanty,  avoided  answering ;  from  which  hesitation  it  seems  as  if  they 
were  not  disposed  to  adhere  to  their  first  opiniop  in  ell  its  consequences.  On 
the  other  hand,  if  the  tenure  in  question  was  not  grand  serjeanty,  but  mere 
knight* s  servicey  it  tends  to  prove,  that  though  the  personal  service*  in  lieu  of 
which  escuage  was  pa^rable,  was  in  general  due  only  on^r^^  expeditions^  yet 
by  special  reservation  it  might  be  due  mthin  the  realm.  However,  reservmg 
service  in  war  within  the  realm  was  a  thing  so  unusual  in  practice^  that  the  ser- 
vice for  which  escuage  was  a  commutation^  was  called  servitium  Jorinsecum ; 
a  denomination  wliich,  according  to  lord  Hale,  is  founded  on  the  circumstance 
of  its  being  due  out  of  the  realm.  See  ante  69.  b.  note  3.  In  a  former  note  on 
escuage  we  adoptedlord  Hale's  opinion  as  to  the  reason  of  calling  knight's 
service  servitium  forinsecum ;  because  we  thought  his  conjecture  a  probable 
one.  Ante  74.  a.  note  1 .  But  the  reader  should  recollect,  that  others  explain 
the  denomination  in  a  different  way.    Ante  74.  b.— FNote  1 1 4.] 

(6)  On  many  occasions  it  may  be  of  importance  Uioroughly  to  understand 
tlie  phrase  of  tn/ra,  or,  as  according  to  classical  style  it  ought  to  be,  intra 
quatuor  maria  ;  for  there  are  various  subjects,  as  well  of  the  £tv  qfnationsy  as 
of  municipal  laxo,  which  are  necessarily  connected  with  it.  Of  the  former  Idnd 
are  the  sea'dominion  claimed  bj  our  king,  and  its  incidental  rights ;  especially 
the  right  of  salutation  by  strikmg  of  the  flag  and  lowering  the  top-saii  to  our 
ships  of  war ;  a  ceremony,  which,  however  it  may  be  construed  by  foreigners  as 
a  mere  compliment,  is  considered  by  ourselves  as  a  recognition  g«  sovereignty. 
Of  the  latter  sort  are  the  doctrine  concerning  asoinBde  ultra  mare,  and  all  Uiose 
cases  which  turn  upon  the  aUegation  qfbeinff  beifondsea ;  as  questions  of  leffiti- 
niacy,  of  outlawry,  and  on  ^e  statutes  oT  limitation  particularly  may.  But 
notwithstanding  the  necessity  of  knowing,  for  such  a  variety  of  purposes,  what 
is  the  sense  of  the  term  of  being  within  the  four  seas,  we  do  not  nnd  the  subject 
sufficiently  enlarged  upon  either  by  lord  Coke,  or  indeed  scarce  any  other 
writers  deserving  of  being  caUed  original;  except  Mr.  Selden,  who  is  very 
copious  upon  it ;  and  sir  Philip  Medows,  who,  though  not  so  favourable  to  our 
claim  of  sea'dominion,  nor  so  generally  known  as  the  fonder,  is  well  entitled  to 
notice.  See  Seld.  Mar.  Claus.  lib.  3.  per  totl  but  more  particularly  in  cap.  1.' 
and  24,  and  Medows's  Observat.  concerning  the  Dominion,  &c.  of  the  Seas,  in 
a  small  tract,  which  was  published  in  1689.  In  this  scarcity  of  infonnattonon 
the  subject,  it  may  be  acceptable  to  the  reader  to  be  assistea  in  his  inquiries  by' 
a  shoK  but  pointed  view  of  the  subject ;  for  which  purpose  we  shall  first 
mention  the  origin  of  the  phrase  of  thej^<r  seasy  and  explain  its  most  general 
and  extended  sense. 

The  appellation  of  the /oi/r  seas  takes  its  rise  from  the  four  parts  into  which 

the 
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Now  it  IS  good  to  be  seene  what  penons  that  hold  by  gniid 
seijantie  may  doe  and  performe  that  honourable  service 
in  person,  and  who  ought  not  to  be  received  t^*  there-  r]077| 
untOy  but  ouj^ht  to  make  a  sufficient  dowty.  At  the  I  i^  V| 
M  1 R.  ft.  Rot.  coronation  of  [a]  king  JL  9.  JoAa  Wiakire  dtisen  of 
^^iMu-n-  46*  Zhmm^ii  exhibit^  his  petition  to  the  high  steward  of  ft^ZoM^  in 
his  court,  that  where  tne  said  J(^n  held  certain  lands  in  Hayden 
in  liie  ^oimty  of  £sf€»  of  the  king  by  gnmd  seijeantie,  viz.  to  ml^ 
a  lowell  wh^  the  king  should  wasn  his  hands  before  dinner  the 
day  of  his  coronation,  &c.  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  serjeantie,  the  judgement  foHowetlu 
Ei  quia  apparet  per  record^  de  Scaccario  domini  regis  in  curid 
momtrat'  qubd  pradicki  tenemenia  tenemtwr  de  dawmno  rege  fer 
servUium  prmdictMm^  ideo  diehu  Joktm»e$  adrntttitur  ad  servitmm 
stmm  h^mmodi  faciendum  per  Edmandum  camiiem  Cantabrigidsg 
depuiatum  suum^  etsic  idem  comes  injure  yuitu  Johamns  manw" 


the  seaeacompaisiiig  Great  Britain,  by  reference  to  the  four  cardinal  points  of 
the  giobe,  is  divided.  All  these  parts  taken  together,  are  sometimes  called  the 
Brmsh  seas ;  but  considered  separately  each  varies  in  its  denomination  with  the 
coasts  of  the  island.  To  the  West  our  sea  is  ^  ancient  writers  called  Fergirtas, 
not  only  including  the  sea  between  Great  Britain  and  Ireland,  but  exteoding 
over  tlie  Atlantic  ocean,  whidi  washes  the  western  coast  of  the  latter ;  and 
this  western  part  of  our  sea  is  subdivided ;  for  so  much  as  runs  between  England 
and  Ireland  is  called  St,  George^s  Channely  or  the  Irish  sea ;  and  the  sea 
on  the  west  coast  of  Scotland  is  sometimes  named  the  Caledonian,  Deucale^ 
domuHy  or  Scottish  sea,  and  sometimes  the  North  sea.    On  the  North  side  of 
our  iriand  there  is  also  the  Scottish  or  North  sea.    To  the  East  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  opposite  coasts  of  Germany 
and  the  United  Plrovinces*  Lastly,  to  the  South  there  b  the  British  Channel^  or 
Sfo,  as  some  denominate  it;  which  runs  along  the  French  coast,  and  compre- 
hending the  Bay  of  Biscay,  ends  with  the  noraiem  coast  of  Soain.    See  Seld. 
Mar.  Claus.  lib.  a,  cap.  i,  and  the  introductory  account  of  tne  British  ocean 
prefixed  to  the  description  of  Ireland,  in  Camd.  Britan.    Such  is  the  descrip- 
tioB  of  the  four  seas,  as  we  have  it  principally  fVom  Mr.  Selden*   But  it  shoind 
be  obserrod,  diat  the  description  is  framed  with  a  view  to  the  whole  idand  of 
Great  Britain,  as  in  Mr.  Seloen's  time  it  became  united  under  the  govemmeiit 
of  die  same  king ;  and  not  to  Endand  as  distinct  from  Scotland^  according  to 
die  sense  of  our  English  law-bo(£s  before  the  reign  of  James  the  fir^t ;  for  ia 
them  the  four  seas  were  understood  with  more  restriction,  and  to  be  those  which 
encompaased  England  only.     See  Medows^s  Observ.  on  the  Domin.  of  the 
Seas,  1 1 .   Seld*  Mar.  Claus.  lib.  9,  cap.  31 ,  and  Justice's  Treat,  on  Sea-Laws, 
1st  ed.  165.     Another  thing,  verv  necessarjr  to  be  attended  to  is  the  yery 
large  and  comprehensive  terms  of  the  description,  so  far  as  they  regard  tfale 
West  and  North  parts  of  the  British  seas ;  the  former  seeming  to  reach  to  the 
eastern  shore  of  tne  continent  of  America,  and  the  latter  to  be  m  some  measore 
without  any  certain  limits.  Even  the  two  other  parts  do  not  seem  to  be  marked 
out  with  that  nice  precision,  the  want  of  which,  as  the  reader  will  readily  cent* 
ceive,  may  under  some  circumstances  be  the  cause  of  considerable  embaitas^ 
meats,  both  in  transactions  with  foreien  states,  and  in  the  exercise  of  judicial 
authority  amongst  ourselves.  See  Seld.  Mar.  Claus.  lib.  s,  c.  30, 31,  39.  fhe 
difficulties  arising  from  this  uncertain^  will  behest  understood,  by  considering 
what  tjie  extent  of  thje  phiase  of  the  ^o^r  seas  is  in  some  particular  instancea. 
But  this  illustradon  shafi  be  attempted  in  another  place,  where  lord  Cckt  givea 
di^opportOiiity  pf  resuming  the  suDject  See  post.  344.  a.  a6o.  b.— [Npte  1 1 5-] 
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ttrgiuiA  ttwuittf  ^uuUm  d/osnhutt  TosmKnUt  wwjmh  mhh  ms#o  cRc 
corontxUofds  nuB  anie  prandium. 

By  which  record  it  appeareth,  that  the  Wd  John  JVUsMre, 
being  of  his  quality  and  having  not  any  dignitie,  could  not  doe 
and  perfonne  this  high  and  honorable  service  to  the  rojrall  person 
of  the  king,  but  did  make  an  honorable  deputy,  who  performed 
it  in  his  right ;  which  is  worthy  of  observation. 

At  the  same  coronation  WHUam  FumevaU  exhibited  his  peti*  VId.  i  R  a. 
tkm  in  the  same  court,  that  ^ere  he  held  the  mannor  of  >B*iab.  46- 
FamhatHf  in  the  oninty  of  Buck,  with  the  hamlet  of  Cere  in  tiie 
same  county,  by  the  service  to  find  to  the  king  at  his  cnronation 
a  glove  for  nis  right-hand,  and  to  support  the  king's  right  hand 
the  same  day,  while  he  hdd  in  his  nand  the  verge  royally  At 
judgement  foHoweth.  Qu6  qtudem  petUione  ddite  intakctd^  e^ 
Jhctdpublicd  proclamationef  n  quis  clatneo  ipsius  IVUUdmi  in  ed 
parte  contraaicere  velletf  nemneque  ei  contrarienUy  consideratum 
fiUty  quM  idem  JVillielmuSy  assumpto  per  eum  primiiiU  ordine 
miltiarip  ad  servitiumpracUctum  admitteretur faciendum ;  et  pod^ 
modo  (videlicet)  die  martis  proximo  ante  conmationempradictam 
dominus  rex  ipsum  WilUdmum  apud  Kenington  honorific^  pn^eoit 
in  miUtemy  et  sic  idem  JFillielmus  servitium  suumprtedictum  dicto 
die  coronaiioniSijuxta  considerationem  pnedictam^  perfedt  et  in 
omnibus  adimplevit.  By  which  it  appeareth,  that  a  knight  is  of 
ihat  dignity,  that  he  may  performe  this  high  and  honourable 
service  in  his  owne  person ;  and  although  this  William  FumevaU 
was  descended  of  an  honorable  family,  yet  before  he,  was  created 
knight  he  could  not  performe  it 

And  sir  John  de  Argentine,  chivalier^  performed  the  service 
of  grand  serjeanty,  to  be  the  king's  cup-bearer  at  the  same 
coronation. 

[m]  AnnCj  which  was  the  wife  i}(  sir  John  Hastinfp  earle  of  [fii]Vid.i.B.a. 
Pembroke f  who  held  the  mannor  of  Ashley  in  NorfoUce  of  the  kiiu;  ^'  46* 
by  grand  serjantie.viz.  to  performe  the  office  of  the  napery  at  his 
coronation,  was  adjudged  to  make  a  deputy,  because  a  woman 
cannot  doe  it  in  person;  and  thereupon  she  deputed  sir  Thoma» 
Blount^  knight,  who  performed  the  same  in  Ker  right.    John^  Vid.  i  R.  9. 
soQne  and  heire  oiJohn  Hastings  earle  o( Pembroke^  exhibited  in  ™'  46* 
the  same  court  his  petition,  shewing  that  by  his  tenure  he  was  to 
canrie.the  ffreat  spurres  of  gold  before  the  king  at  his  coron/^ 
tion,  &c.    The  judgement  is,  Auditd  et  intellectd  billd  pradict^f 
pro  eb  quod  dictus  Johannes  est  infra  atatem  et  in  custodid  domtni 
reWy  quanquam  sufficienter  ostenditur  per  recorda,  et  evidefstiaSy 
quod  ipse  servitium  prcedictumjacere  deberet,  consideratum  extittt^ 
quod  esset  ad  voluntaiem  regis,  quis  dictum  servitium  istd  vice  in 
jure  ipsius  Johannis  faceret ;  et  super  hoc  dominus  rex  assignavit 
Edmundum  comitem  Marchi^e  ad  deferendum  dicto  diecoronationis 
pradicta  cakaria  injureprqfati  haredis,  salvo  jure  tdterius  cujus- 
cunque*    Et  sic  idem  comes  Marchia  cakaria  ilia  pradicto  die 
coronationis  coram  ipso  domino  rege  deferebat.    By  which  it 
appeareth,  that  the  heire,  before  he  hath  accomplished  his  age  of 
one  and  twenty  yeares,  cannot  performe  his  great  and  honourable 
service,  but  during  the  minoritie  the  king  shall  appoint  one  to 
performe  the  service. 


Sect. 
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Sect.  158. 

ylfi  D  note,  that  all  which  hold  of  the  kin^  by  grand  serjanty,  hold  of 
"^  the  Atng  by  knights  service ;  and  the  king  for  this  shall  haoe  ward, 
marriage  and  reliefs ;  but  he  shall  not  have  of  them  escuage,  unlesse  they 
hold  of  him  by  escuage, 

46  R  3. 15.  a.      UE  R  £  Littleton  saith^  that  he,  that  holds  by  grand 

per  Finchden.      J-X  geijeantie,  doth  hold  by  knights  W  sendee,  which  FlOSri 

is  so  said  of  the  efle^ts.    And  therefore  Littleton  doth  I  *j 

add,  that  the  kingshall  have  ward,  marriage  and  reliefe, 

which  are  the  effects  of  knights  service,  Sic. 
(Ante  75.  a.)  Sometimes  in  ancient  records,   seroitium'  miUiare  is  called 

^•**  servitium  hauhertieum^  or  servitium  bri^ndinumy  or  servUium' 

loricatunu    And  a  haubert  or  brigandtne  signifieth  a  coat  of 

niaille(i). 


(1)  The  tenure  by  grand  serjeanty  still  continues,  though  it  is  so  regulated 
by  the  12  of  Cha.  3,  as  to  be  made  in  eSedJree  and  common  socage^  except  so 
fiur  as  regards  the  merely  honorary  part  of  grand  serjeanty ;  for  the  first  part 
of  the  statute,  which  destroys^  the  incidents  to  tenures  by  kniehts  service,  of 
which  grand  serjeanty  was  the  highest  species,  is  expressed  with  a  generality 
sufficient  to  reach  mnd  serjeanty ;  but  then  a  proviso  follows,  br  which  the 
honorary  services  or  this  tenure  are  expressly  saved.  It  is  observable^  that  the 
proviso  for  this  purpose  is  penned  witn  an  maccuracy,  which  leads  to  a  very 
mistaken  idea  ot  the  incidents  to  grand  serjeanty.  Tne  honorary  services  are 
preserved  with  a  cautious  exception  of  several  burthensome  properties,  such  as 
marriage^  wtrdship  and  voyages  royal;  to  whidh  are  added  escuage  and  the  aids 
pur  fasre  JUz  chtvaler  et  jSe  mariery  though  these  latter  were  certainly  quite 
foreign  to  jprand  serjeanty.  See  ante  105.  b.  From  this  undistm^uishing  mode 
of  expression,  and  ftom  the  confusion  and  redundancy  so  conspicuous  in  most 

C\  of  the  statute,  we  are  inclined  to  infer,  that  Uiose  who  attribute  the 
mg  of  it  to  lord  chief  justice  Hale,  found  themselves  on  a  loose  report 
very  injurious  to  the  memory  of  that  shining  ornament  of  his  profession.  See 
Gilb.  Eq.  Rep.  1 76.— [Note  1 16.] 


Chap 
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Chap.  9.  Petite  Serjeantie.  Sect  159. 

'T^E NURE  by  petite  serjeanty  is^  where  a  man  holds  his  land  of  our 
soveraigne  lord  the  king^  to  yield  to  him  yearly  a  bovj  or  a  sword,  or 
a  da^er,  or  a  knife,  or  a  tame,  or  a  paire  of  gloves  ofmaile,  or  a  poire 
of  giU  spurs,  or  an  arrow,  or  divers  arrowes,  or  to  yield  such  other  small 
things  belonging  to  warre. 

**{)F  OUT  Iwrd  the  king.'*    And  so  Littleton  concluded!  this  BrlttoD,fol.  164. 
•  Chapter,  that  a  ipan  cannot  hold,  bjr  grand  serjeao^ty  or  ^J*^^*"'^-^* 

^petite  seijean^  but  of  the  king,  and  of  the  kin^  as  of  his  person,  nbi^'capg^ 
and  not  of  any  honour  or  manor  (2).    And  it  is  to  be  observed,  Ockaoi,  oip/. 
that  regularly  a  tenure  of  the  king  as  of  his  person  is  a  tenure  Quid  de  avibus. 
in  cajnte,  so  called  umr  S^oxfif,  propter  excellentiam ;  because  the  ?^''^''  . 
head  is  the  priiicipall  part  of  the  body,  and  he  that  holdeth  of  any  v  ^].r^ 
common  person  as  of  his  person,  he  in  truth  holdeth  in  capite ;     ^^'^'  ^' 
hut  againe  nar  tioxtif,  it  is  only  in  common  understanding  applyed 
to  the  king,  and  that  seiffhiery  of  a  common  person  is  called  a 
-tenure  in  grosse,  that  is,  oy  itselfe,  and  not  linked  or  tied  to  any 
inannor,  &c. 

And  this  tenure  of  the  king  in  capite^  is  said  [a]  to  be  a  tenure  M  Bracton; 
of  the  kmg  as  of  his  crowne,  that  is,  as  he  is  king,    [b]  And  lib.  a.  fol.  87. 
therefore  if  one  holdeth  land  of  a  common  person  m  grosse  as  (**">-Abr.6Q4.> 
of  his  person,  and  not  of  any  manner,  &c.  and  this  seigniory  J^3  3  ^  3* 
escheateth  to  the  king  (yea  though  it  be  by  attainder  of  treason)  I^h^s'  4^' 
he  holdeth  of  the  person  of  the  king,  and  not  in  capite ;  because  28  h!  8.    - 
the  originall  tenure  was  not  created  by  the  king.    And  therefore  Livery,  B.  57. 
it  is  directly  said,  that  a  tenure  of  the  king  in  capite,  is  when  the  ^9  U.  8.  ibid, 
land  is  not  holden  of  the  kins  as  of  any  honor,  castle,  or  mannor,  ^*    ^|^'  y' 
^c.  but  when  the  land  is  holden  of  the  king  as  of  his  crowne  (3).     LeYtatute  de  ^ 
1  £.  6.  cap.  4.     F.  N.  B.  5.  K.    (9  Ho.  Abr.  79,  73.)    Br.  Tenure,  pi.  94.    Mad.  Ex.  433. 

Note, 


(3)  In  a  former  note  we  mentioned  Mr.  Madox's  disapprobation  of  calling 
any  tenures  of  the  king  by  ijoay  of  distinction  tenures  ut  aepersond.  We  shall 
here  explain  his  reasons  for  rejecting  the  phrase  more  fully.  The  phrase 
seems  unnecessary ;  for  that  of  ut  de  corond  fully  answers  the  same  purpose  of 
distinction.  It  also  seems  injudidottSf  and  to  tend  to  an  erroneous  idea  of 
tenures  ;  because  it  supposes  that  some  tenures  are  not  of  the  persony  whereas 
in  truth  all  are,  and  none  can  hold  feudally  of  an  inanimate  thin^-  or  other- 
wise than  of  a  man's  person.  Mad.  Baron.  Angl.  167.  This  is  the  sub- 
stance of  Mr.  Madox's  objections  to  the  phrase ;  and  we  still  think,  that  in 
strict  propriety  of  speech,  his  anioiadversion  on  those  who  use  it,  is  justifiable. 
However,  in  Justice  to  lord  Coke,  it  should  be  remembered,  that  he  was  not  the 
inventor  of  the  phrase ;  Mr.  Madox  himself  tracing  its  origin  to  the  latter  end 
of  the  reign  of  Henry  ^e  eighth. — [Note  117.] 

'  (3)  Mr.  Madox  is  not  less  adverse  to  thus  distinguishing  tenure  in  capite 
from  tenure  ut  de  honore,  than  to  the  distinction  of  ut  de  persond ;  nor  are  his 
reasons  less  convincing.  Tenure  in  capite,  in  its  genuine  sense,  sign^esa 
tenure  of  another  sine  medio t  that  is,  immediately,  and  without  the  interposition 
of  any  mesne  or  intermediate  lord ;  and  tlierefore  when  an  honor  or  other 
seigniory  came  into  the  hands  of  the  crown  by  escheat  or  otherwise,  its  tenants 

were 


lOe.  a.]        Of  Petite  Setjeftntie.      L.  2.  C.  9-  Sect.  159. 

Note,  that  an  honor  is  the  most  noble  sdgniory  ofidl  others, 
and  originally  created  by  the  king,  but  may  afterward  be  granted 
to  odiers.  See  for  the  creation  of  an  honor,  13  H,  8.  cap.  5. 
38  H.  8.  cap.  37>  38.    37  ^^  8.  cap,  18.  (4) 

And  it  is  to  be  obsenred,  that  a  man  may  hold  of  the  king 
in  capke,  or  of  his  crowne,  as  well  in  socage,  as  by  knight's 
8enrice(5). 

Ha^ift  Ctiait.         **  To  yield  to  him  yearly  a  btm,  or  a  gioord^  SfcJ'    As  grand 
^^  ^7*  seijeanty  must  be  done  by  the  body  of  a  nan,  so  petite  sojeanty 

hath  nothing  to  do  with  the  body  of  a  man,  but  to  render  some 

things  touclung  warre  ;  as  a  bow,  a  sword,  a  dagger,  a  knifed  a 

launce,  a  pair  of  gantlets  of  iron,  or  shafts,  and  such  like. 

Regist  fo.  3.  It  IS  to  be  olMrved,  that  grand  serjeanty  or  kni^ts  service 

F.N.B.  fo.  1.      is  not  in  law  called  liberuni  Mrodttim,  as  socage  is,  hoc  per 

Jhodum  UfUui  msUtu,  Spe,    But  to  finde  the  king  so  many  ahipB 


were  t»  much  tenants  im  chief  to  the  king,  as  those  who  were  so  by  original 
^raibt  from  the  crown.  In  proof  of  this  Mr.  Madox  selects  from  ancient  records 
a  great  vaxietv  of  instances  between  the  8th  of  Richard  1.  and  the  aolh  of 
Henry  6.  in  which  tenures  ut  de  honare  are  expressly  styled  tenures  tit  capiie ; 
and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than  Henry  the  eighdi  and 
queen  Elizabeth,  in  which  the  words  in  cajpite  are  omitted,  it  may  be  conjee- 
tured»  that  the  error  complained  of  by  Mr.  Madox  originated  soon  after  die 
time  of  Henry  the  sixth.  Mad.  Baron.  AogL  i8i.  The  design  of  excluding 
tenures  ut  de  honore  from  the  description  01  tenures  in  eapiie  was  to  distinguish 
those  estates  which  were  held  (^the  king  by  a  tenure  originally  created  by  the 
kjng,  trcm  those  held  of  him  by  a  tenure  commencing  by  the  subinfeudation 
of  a  subject ;  between  which  there  were  many  differepces  in  point  of  incident 
reiy  essential  both  to  the  lord  and  tenant.  Mad.  Baron.  And.  la.  But  it 
should  have  been  vecolletited,  that  the  distinction  aimed  at  was  aihready  marked, 
widi  equal  sufficiency  and  more  correctness,  by  denominating  tenures  of  the 
first  sort  tenures  ul  de  eorond,  and  those  of  the  second  tenures  ut  de  honore, 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  veiy  eyident,  as 
well  throughout  the  statute  of  Charles  the  second  for  takmg  away  the  oppressive 
fruits  of  knight's  senrice  and  tenure  in  capitey  as  in  those  grants  from  the  crown, 
which  in  the  tenendum  are  expressed  to  be  u^  d^  honore  et  non  in  capite.  See 
Ma4-  Bxc^eq.  fol.  ed.  43a.  But  great  as  this  error  about  tenure  in  capite  may 
be»  lord, Coke  is  excusable  for  confoiming  in  his  language  to  it;  because 
befiMre  his.  time  it  had  been  adopted  by  the  Legislature.  See  37  H.  8.  c.  20. 
•«  9>  3>  4<   1  £•  6.  c.  4.  s.  1,  a,  &  3,  and  Mad.  Baron.  Angl.  233 — [Note  iiS.l 

(4)  llie  first  book  of  Mr.  Madox's  Baronia  AngUca  is  principally  employed 
ia  explaining  the  pature  of  an  honor.  He  objects  to  the  propriety  of  the 
stamtes  of  Hep.  -8,  referred  to  by  lord  Coke ;  and  as  they  only  create  titular 
honoEBt  aad  therefore  cannot  mve  a  just  idea  of  the  nature  of  the  genuime 
honor,  whidi  is  e^land  baronVf  bkm^  lord  Coke  for  his  reference.  Mad.  Bar. 
Angl.  8, 9,  lOy  and  236.— {Note  1 19,] 

(5)  See  Mad.  Baron.  Angl.  238,  239,  where  the  learned  author  observes 
on  Sbe  inaccusacy  of  language  in  die  12  Cha.  2.  about  tenure  in  capite.  The 
title  of  the  act  expresses  that  it  was  made  for  taking  away  tenure  in  capite ; 
and  the  first  enacting  clause  proceeds  on  th^  same  idea.  But  had  the  act  been 
accurately  panned,  it  would  simply  have  discharged  such  tenure  of  its  op- 
pressive fruits  and  incidents;  wnich  would  have  assimilated  it  to  Jree  and 
common  socage^  without  the  appearance  of  attempting  to  annihilate  the  indeUUe 
distinction  between  holdmgimmediately  of  the  king,  and  holding  of  him  through 
the  medium  of  other  lords.     See  ante  note  3.— [Note  1 20.] 


L.  2.  C.  9.  Sect.  160, 161.  Of  Petite  Seijeantie.  [108.  b. 

LlOSri  ^^  ^^^  ^'B  passase  is  called  liberum  servitium ;  and 
u      I  therefore  it  is  said,  per  liberum  servitium,  ad  invenien- 
^'  -^  dum  nobis  miinque  naves  ad  irandtum  nostrum  ad  man. 
datum  nostrum.    Ana  therefore  clearly  such  a  tenure  is  neither 

grand  seijeantj,  nor  knights  service ;  because  nothing  is  to  be 
one  by  the  body  of  any  man,  nor  in  Uiat  case  touching  war,  but 
ships  to  be  found.  And  this  is  the  reason  that  Littleton  yieldeth 
of  the  examples  he  doth  here  put,  because  that  such  a  tenant  by 
his  tenure  ought  not  to  go,  nor  to  doe  any  thing  in  his  person, 
touching  war.  And  herewith  agreeth  Bracfon,  ex  parvis  ser-  Bract.  IL  2. 
JeantOs,  qua  non  respiciunt  regem  necpatria  defensionemy  nullum  ^o*  35- 
competere  debet  marttagium  nee  custoaiam,  Sfc, 

If  a  man  holdeth  land  of  the  Icing,  to  finde  an  horse  of  such  a  9  H.  3.  Oard. 
price,  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  M5« 
when  the  king  goeth  with  his  army  against  Wales,  this  is  petite 
serjeantyi  and  no  grand  serjeanty,  for  the  cause  aforesaid. 


Sect.  160. 

jd  ND  such  service  is  but  socage  in  effect ;  because  that  such  tenant  by 
Ail  tenure  ought  not  to  goe,  nor  do  any  thing,  in  his  proper  person, 
touching  the  warre,  but  to  render  and  pay  yearly  certaine  things  to  the 
fdng,  as  a  man  aught  to  pay  a  rent, 

^  S^^^  Mrvictf  is  but  socage,  Sfc,"*    But,  as  it  hath  beene 
said,  the  digni^  of  the  person  of  the  king  giveth  the  name 
of  petite  seijeanty,  which  in  case  of  a  common  person  should  be 
called  plain  socage,  ab  ^ectu ;  for  it  shall  have  sudi  effects  or  9  H«  3.  Gard. 
incidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  &c.   ^^* 
for  they  belong  to  knights  service. 

Of  this  tenure  the  Great  Ch^ter  in  the  person  of  the  kingsaith  Mag.  Chart. 
thus  t  Nos  uon  habebimus  ci^stodiam  haeredis,  Sfc.  ocedHone  aUcujus  ^  ^' 
parva  serjeantia,  guam  tenet  de  nobis  per  servitium  reddendo  nobis  ^^'J^'  i^. 

Sect.  161.        • 

yj  ND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
^:  setjeanty,  but  of  the  king,  8fc. 

C\  F  this  sufficient  hath  beene  sayd  before,  savinff  ^tMparva  Vide  Sect.  1. 

serjeantia  is  oidy  impropriate  to  this  tenure  (1.) 

■  ■  '         *  . 

Chap. 


(1)  The  tenure  of  petite  serjeanty  is  liotnam^  in  the  »2  of  Cha.  a.  but  Uie 
itetute  is  not  wiUiout  ita  operations  (m  this  tenure.  It  being  necessarily  a 
tenure  in  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it  on  a  descent ;  and  these  are  expressly  taken  away 
by  the  statute  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite 
as  knight's  service  in  capite.  See  ante  77.  a.  But  we  apprehend,  that  in  ouier 
respects  jsd^i^  serjeanty  is  the  same  as  it  was  before ;  that  it  conttnoes  in  daio< 
mination*  and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  wfaidi 
it  only  differs  in  name  on  account  of  its  reference  to  »;ar.^Ndte  lai.] 


108.  b.  109.  a.]  Of  Tenure  in  Burgage.  1 .2.  C.  10.  S.  163. 


Chap.  10.  Tenure  in  Burgage.  Sect,  l62. 

^ENUR  E  in  burgage  w,  where  an  ancient  burrough  k,  of  which  the 

king  is  lord,  and  they,  that  have  tenements  wit/tin  the  burrough,  hold 

oftheiang  their  tetiements  \  that  every  tenant  for  his  tenement  ought  to 

pay  to  the  king  a  certaine  rent  by  yeare,  Sfc,    And  such  tenure  is  but 

tenure  in  socage. 

BrwtoD,Ub. 3.    ^*  J^URG  A  GE,'*  in  Latine  burgagium,  is  derived  of  this 

2"ct-  *•  word  burgus,  which  is  vicus,  pagus^  or  villa,  a  towne{a) ; 

SS^'a    9     ^^  ^^  ^  ^^®^  *  ^^^^  ^3^'  because  it  sendeth  burgesses  to  par- 

■ect.  18.'*'''  *     liament(4). 

10  Co.  1S3,  134,  the  Ma^or  of  Lynn's  caje.    40  Ais.  p.  117.    43  E.  3. 3a.    ai  E.  4- 

63  ^  54-    91  H.  7.  15.    3  £.  3.  cap.  3. 

Of  burghs  some  be  incorporate,  and  some  not ;  and 
f6]Bracton,       some  be  walled,  and  some  not.  [6]  It  K^was  in  former  FlOQ-  | 
Bb.  3.  fol.  134.     times  taken  for  those  companies  of  ten  families,  which  L  a.    J 
aBu'47     '         ^^^®  ^^^  another's  pledge ;  and  therefore  a  pledge  is 

in  the  Saxon  tongue  borhoe,  whereof  some  take  it  that  a  burgh 
came :  whereof  also  commeth  headborough  or  borowhead,  capu- 
talis  plepus,  a  chiefe  pled^,  via.  the  chiefe  man  of  the  borhoe, 
whom  Bracton  calleth  /rtthburpu;  and  hereof  also  commetli 
burgbotd,  which,  as  Fleta  saith^signifieth  quieiantiam  reparatkms 
murorum  civitatis  aut  burgi. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 

more  sliall  tie  said  hereafter.    And  the  termination  oif  this  word 

Ante  86.  a.  b.     burgagium  (as  before  hath  beene  noted),  signifieth  the  service 

wherdoy  the  burgh  is  holden.  And  of  this  word  (burgh)  two 
ancient  and  noble  fiunilies  take  their  names,  viz.  de  Burgo,  and 
de  Burgo  caro,  Burchier^ 

F.  N.  B.  64.  D.       «  Of  which  the  king  is  fardJ'  But  it  may  be  holden  of  another, 

as  by  that,  which  immediately  foUoweth,  iq>peareth. 

-oect. 


(2)  For  the  difference  between  town  and  borough,  see  post  1 15.  b. 

(3}  For  the  etyinblorv  of  borough,  besides  Spelman,  Du  Fresne,  and  the 
other  dossarists,  see  Whitl.  on  Parliam.  497.  Brad,  on  Bor.  1.  and  Mad. 
Firm.  Burg.  a. 

(4)  Mr.  Madox  cautions  his  readers  against  this  derivation  of  borough. 
Mad.  Firm.  Burg.  3.  His  reason,  we  presume,  was,  that  boroufh  was  a  word 
far  more  ancient  than  die  practice  of  sending  burffesse^  to  parliament.  How- 
ever, it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  th^ 
were  allowed  to  choose  representatives  in  parliament ;  and  that  they  acquired 
the  name  of  boroughs  from  the  circumstance  of  having  that  privilege.  If  any 
ioioju'did  become  ooroughs  in  this  way,  it  in  some  degree  accounts  for  lord  Coke  s 
explication  of  the  .worc^  though  it  will  not  wholly  justify  him  as  an  etymologist. 
— [Note  12a.] 


L.2.C.10.S.163,164,  Tenure  m  Burgage.  [lOg.a.lOp.b. 


Sect.  163. 

A  ND  the  same  manner  u,  where  another  lord  spirituall  or  temporall  is 
lord  of  such  a  burrough,  and  the  tenants  of  the  tenements  in  such  a 
burrough  hold  of  their  lord  to  pay,  each  of  them  yearly,  an  annual  rent. 

^HI 8  18  evident,  smd  needeth  no  explanation.    Ody  this  by 
the  way  is  to  be  observed,  that  biahopB,  h&na  loids  of  par- 
liament, have  not  been  called  lords  iqpiritual]  so  lately  as  some  i6  r.  a  ca.  5. 
have  imagined.  i  H.  4.  <i.«,  die. 

Sect.  164. 

• 

jS  ND  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
burrough  be  holden  of  the  lord  of  the  burrough  by  certaine  rent,  S^c. 
And  it  is  to  wit,  that  the  ancient  toumes  called  ourroughes  be  the  most 
ancient  towns  that  be  withhi  England ;  for  the  townes  that  now  be  cities  or 
counties,  in  old  time  were  boroughes,  and  called  boroughes;  for  of  such  old 
toumes  called  boroughs,  come  the  burgesses  of  the  paraament  to  the  parlia- 
ment,  when  the  king  hath  summoned  his  parliament  (1 ). 

**^Y  certaine  rent,  Sfc.**    By  (Sfc)  here  is  implyed  fealtie,  or 
other  service,  as  to  repaire  the  house  of  the  lord,  &c. 

*^  The  andent  tcnones  called  hurroughes** 

So  as  a  bur^h  is  an  ancient  towne,  holden  of  the  ki^g  or  any 
other  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  and  Burie  have  all  one 

signification;   as  Canterburie,   Burie  St.  Edmond,   Sudburie, 

SalisiburittBanburiey  HeytesburVj  Malmesburie,  Shqftes" 

[JOGTI  burie,  t^  Teukesbury,  and  others  send  burgesses  to 
b.  11  ^^  parliament.     Vide  pro  villis,  parochiis  et  hamlettis, 
postea.  Section  171. 

•    **  Citiesy*  CiviteUf  whereof  commeth  the  word  city.    A  city  is 
a  borough  incorporate  (2);  which  hath  or  hath  had  a  bishop; 

and 


(i)  See  ante  108.  b.  note  4. 

(2)  This  implies,  that  unless  a  borough  is  corporate  it  cannot  be  a  city.  But 
if  diis  was  lord  Coke's  idea,  it  is  not  quite  accurate ;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so-  Westminster  is  a  city,  and 
also  a  borought  so  far  at  least  as  the  sending  members  to  parliament,  can  entitle 
it  to  ifaat  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox 
mentions  Westminster  as  a  borough  not  corporate ;  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster  which  confirm 
ois  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  nrst  sent 
members  to  parliament  in  Uie  reign  of  Edward  the  sixth,  is  an  instance  that 
the  inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in 
parliament  toMt»  time  of  legal  memory  yniihout  being  incorporated,  and  there- 
lore  seems  inconsistent  with  the  doctrine  of  lord  chief  justice  Holt  on  this  sub- 
ject in  Ashby  and  White.    See  3  Pryn.  Brev.  Pari.  sect.  7.  p.  188.     1  Will. 

Vol.  I.  E  E  Notit. 


10f9. b.]      Tenure  in  Burgage.      L.  2.  C.  10.  Sect- 164. 

and  though  the  bishopricke  be  dissolved,  yet  the  dty  re- 
maineth. 

In  the  time  of  William  the  Conquerour  it  is  declared  in  these 
Lamb  fol.  H6.    words :  Item  nullum  mercatum  xel forum  «f^,  nee  fieri  perKutUtur, 

nisi  in  civitatibus  regni  nostri,  et  in  burgis  dauas  et  muro  vaUatUy 
et  castellis,  et  locis  tuiissimis,  M  consmetmdmu  regni  nostril  e^jus 
nostrum  commune^  et  dignitaiei  corona  nottne^  qwaconstiiuta  sunt 
^  bonis  pnedecessoribus  nostris^  deperire  non  pouunty  necd^rmm- 
dariy  nee  vidan,  sed  omnia  r'U^  et  per  judicium  etjustiiiam  fieri 
debent:  et  ideo  castdla  et  burgi  et  dvitates  sunt  etjund&tit  ei 
adificata;  scilicet  ad  tuitionem gentium  et  populorum  regni,  et  ad 
defensionem  regniy  et  iddrco  ob^srvari  debent  cum  omniMbertate^t 
integritate  et  ratione.  So  as  by  this  it  appeareth,  that  cities  were 
instituted  for  three  purposes.  First,  Ad  consuetudines  r^ni 
nostril  et  jus  nostrum  commune^  et  dignitates  corome  nostra 
conservand*.  2.  Ad  tuitionem  gentium  et  populorum  regni. 
And  thirdly,  Ad  defensionem  regni.  For  conservation  of  laws, 
whei^y  every  man  enjoyeth  his  owne  in  peace;  for  tuifeion 
and  defence  of  the  king's  subjects ;  and  for  keeping  the  king's 
peace  in  time  of  sudden  uprores ;  and  lastly,  for  defence  of  the 
realme  against  outward  or  inward  hostility. 
Minoi.cap.  a.  Civitas  et  urbs  in  hoc  differunty  qubd  incola  dicuntur  ctrntas^ 
•ect.  18.  uris  verb  camplectitur  ietltficia;  but  with  us  the  one  is  com- 

Briiton,iLl.87.  m^niy  taken  for  the  other.     Villeins  sont  coultivers  de  fie^ 

demurranU  in  vUlages  upland ;  car  de  ville  est  dit  villeim,  et  de 
boroughes  burgessesy  et  de  cities  citizens. 

Every  borough  incorporate,  that  had  a  bishop  within  time  of 
memory,  is  a  citie,  albeit  the  bishopricke  be  dissolved;  9A  West- 
minster had  of  late  a  bishop,  and  therefore  it  yet  remaines  a 
iwf-  1,     B  c'^y  (3)-     Th®  burgh  of  Cambridge^  an  ancient  city,   as  it 

lult  1  ^iThich  appeareth  by  a  judiciall  record  (which  is  to  be  preferred  before 
was  in  Anno  afi  Others)  where  mos  civitatis  Cantabrigue  is  found  by  Ae 
Dom.  1195)  in  bath  of  twelve  men,  the  recognitors  of  that  assise;  wliicfa 
an  A«s.  of  Dar-  (omitting  many  others)  I  thouglit  good  to  mention,  in  rencm- 
^t  foTthe'       brance  of  my  love  and  duty  alma  matri  acadeima  Cantabrigia. 

Church  of  St.  Peter*s  in  Cambiidee. 

Tliert 


Notit.  Pari.  7, 4Uid  -i^i ,  of  the  preface.  Car.  Rights  of  Elect,  part  2.  pa^  233. 
1  Stow's  Survey,  Stripe's  ed.  of  1720,  p,  8  and  10,  of  the  second  appendix,  and 
s  Dougl.  Hist,  of  Cas.  of  Controv.  Elect*  296, 297, 298.  It  is  with  great  plea- 
sure tliat  we  cite  Mr.  Douglas's  woiic,  as  it  affords  tl^  oppwtunity  of  congra- 
tulating the  student  on  the  accession  of  a  collection  of  excellent  rej^rts'on 
the  law  of  parliamentary  election,  accompanied  with  an  instructive  histoiicai 
pre&ce,  and  very  judicious  wmotations.  This  is  the  only  work  «f  the.ldBd, 
except  one  lately  publi^ed  from  Mr.  Glanville's  manuscript;  and  they  are 
both  particularly  Suable,  on  account  of  their  tendency  to  diffuse  Ae  know- 
ledge of  a  branch  of  law,  which  before  was  too  much  confined^  the  narrow 
ch*ae  of  a  few  favourites  in  possession  of  the  practice. — [Note  123.]  ^ 

(3)  This  is  rather  an  unapt  example.of  the  truth  of  lord  Coke's  position ;  for 
Westminster,  as  we  have  already  stated,  is  no/  a  borough  incorporate.  -.  S^ 
supra,  note  2.  As  to  Westminster's  being  a  cituy  it  became  so  by  ejepress  croff- 
ii&ny  and  not  single/  by  making  it  the  see  of  a  bidiop,  however  suffiaent  thata^ 
itself  might  have  been ;  the  letters  patent,  which  erected  the  bishopric,  ordain- 
ing* ^^d  tola  villa  nostra  Westmonasterii  extunc  et  deinceps  in  perpetuum  sk 
dihas,  ipsamque  civitaiem  Westmonasterii  vocari^  See  the  "letters  patent  m 
1  Burn.  Reform,  page  246,  of  the  Appendix. — [Note  124.] 
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Theie  be  withal  Stugland  two  ardibislK^rickeSy  and  twenty- 
tbred  odier  buhoprickes.  Therefore  so  many  cities  there  be ; 
and  Cambridge  and  Wtftminster  being  added,  there  are  in  all 
twenty-seren  cities  within  this  reahne,  and  may  be  more,  than 
at  this  time  I  can  call  to  memory. 

It  is  net  necessary  that  a  citie  be  a  county  of  itseife ;  as  Cam* 
briige^  Ely,  Weshninder,  &c.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

**  CauniieSf*  or  Shires ;  the  one  taken  from  the  Frenchf  the  (Post.  168.  a.) 
other  from  the  Saxon,  in  LaUne  Comkatus*  Counties  are  cer- 
taine  circuits  or  parts  of  the  kingdome,  into  the  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
there  is  no  land  but  it  is  within  some  county.  And  every  of 
them  is  governed  by  a  yearly  officer,  which  we  call  a  Shireve ; 
which  name  is  compounded  of  these  two  Saxon  words  shire  and 
reve  [i.  eJljfnepositus  or  prafisctus  comitates.  But  hereof  more 
hereailer  in  his  proper  place  shall  be  spoken.  Tliere  be  in 
Mn^^nd  forty-one  counties,  and  in  Wales  twelve. 

**  Come  the  burgesses  of  the  parliament  to  the  parliammitf  Sfc*'  10  Co.  133, 194. 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  Y^'  devant 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  parlia-        '  ^'' 
ment,  and  the  commons.   And  againe,  the  lords  are  here  divided 
into  two  sorts,  viz.  spiritual  and  temporall.    And  commons  are 
divided  into  diree  parts,  viz.  into  knights  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroushes ;  the  wotds 
of  the  writ  to  the  sherife  lor  die  election  being,  duos  mUites 
^diis  cinctos  magis  idoneos  et  discretos  comtiatCs  tut,  et  de 

PI OTI  9^ii^ civitate comitates tui duos cives, etdets^ quoUbet 
a   J  ^^^^  ^^^*  burgenses  de  discretioribus,  et  magis  suffici* 

enttbus,  ^-c.  all  whidi  have  voyces  and  suffrages  in  par*  vidc  Sect.  3. 
liament.  You  shall  reade  in  the  parliament  rolls,  that  (as  hath  (4  Inst.  9.) 
beene  said)  there  is  lex  et  consuetudo  parliamentiy  qua  quidem  lex 
quarenda  est  ab  omnibus,  ignorata  a  muUis,  et  cognita  d  paucis. 
Of  the  members  of  diis  court  some  be  by  descent,  as  ancient 
noblemen ;  some  by  creation,  as  nobles  newly  created ;  some  by 
auccesdon,  as  bishops ;  some  by  election,  as  knights,  citizens, 
and  burgesses. 

It  is  called  parliament,  because  every  member  of  tliat  court 
^hotdd  sincerely  and  discreetly  parler  la  ment  ( 1 )  for  the  general 

good 


(1)  Hie  latter  part  of  this  etymology  is  justly  eiq^loded ;  but  it  is  some  ex- 
cuse for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  (bund  in 
,  fwecedine  autiKors  of  eminence.  See  Lamb.  Ardieion,  in  the  chapter  of  Parlia- 
ment, and  1  WinA.  on  Psriiament,  1 74.  A  learned  writer  of  the  present  time  vu|- 
.^ts,  that  perhaps  jMir/iamen^  may  be  a  compound  oi parly  and  ment,  two  Cm- 
tic  words,  the^rm^r  answering  to  parier  in-Frendi,  and  the  Waiter  signifying 
abundance,  and. both  together  importing  the  same  as  great  talk  dmongst  the 
Ittdiai^  of  North  America*  Barringt.  Obs.  on  Ant.  Stat,  ad  ed.  ^.  But 
though  we  do  not  doubt  diat  there  are  two  such  words  in  the  Celtic  language, 
we  are  scarce  more  satisfied  with  tliis  derivation  liian  with  that  expressed  by 
lord  Coke.  The  opinion  adopted  by  Mr.  Lombard  seems  far  the  most  probable ; 
SAd  this  is,  that  jwif^meff/  is  not  a  compound  mordi,  h\kt  simply  derived  from  thf 
fVench  verbfMtr/fr,  with  the-addttion  oiment  in  the  termination ;  which  mode  i^f 
converting  verbs  into  nouns  as  well  as  into  adverbs,  is  common  in  the  French 
te^ue.    Lamb.  Archeion,  in  the  chap,  of  Parliament.    A  like  practice  jpre- 
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4  H.  8.  cap.  8.  good  of  the  coounoii  wealdi;  wiiidi  name  il  hath  aboin  Sed^ 
r^-  .  .  A(iu^  (3) ;  aod  this  name  before  the  Conqoeit  was  used  m  [a]  the 
Mod^i^^  ^"°e  o^  Edxoard  the  Confemor,  fVOUam  the  Conquoor,  ftc  (3% 
rariimm.  It  was  anciently  before  the  Conquest  called  midkdsmoihj  wrieM 

3i£.3.fo.6o.  a.  gemote^  eaha  toitena  ^moU;  that  is  to  say,  the  great  coarC  or 
pannes  de  meeting  of  the  king  ana  of  all  the  wisemen,  sometime  of  the  king 
^?M\MAtm^  with  the  counsell  of  his  bishops  nobles  and  wisest  of  his  people. 
Jo^DnuL*  'Hi^  court  the  Frenchnuin  calleth  les  esiaieSf  or  r  assemble  des 

PoL  Virgil,  li.  3.  estates.  In  Germany  it  is  called  a  diet.  For  those  other  courts 
tampoR  H.  1.  in  France  that  are  called  parliaments,  they  are  but  ordinary 
^\l'  ?J^  ''      courto  of  justice ;   and  (as  Paulus  Jamus  affirmeth)  were  first 

in  the  title.  *  ut  l  J  u 

(Doct  U  established  by  us. 

Stud.  164.    3  Inst  135. 179.    4  Inst  53.) 

The  king  of  En^nd  is,  armed  with  divers  councils,   one 
whereof  is  called  comnmne  concilium^  and  that  is  the  court  of  par- 
liament, and  so  it  is  legally  called  in  writs  and  judicial!  proceed- 
pi]  Bractoo,       ings  comntune  concilium  regni  Angiia.    And  another  is  called  [&] 
!ru  * '  ^^'      ^f^gn^^  concilium:  this  is  sometime  applied  to  the  upper  house 
Kegut  s8o.        of  parliament,  and  sometime  out  of  parliament  time  to  die  peeres 

of  the  realme,  lords  of  parliament,  who  are  called  nuiFfitiai  com" 
[r]  a7  Aa|(.  cUium  regis ;  for  the  proofe  whereof  take  one  [c]  record  for  many 
6  H.  4.  in  the  fifui  yeare  of  king  //•  4.  at  what  time  there  was  an  exchange 

'  made  betweene  the  king  and  the  earle  of  Northumberland^  where- 
by the  king  promiseth  to  deliver  to  the  earle  lands  to  the  value,  &c. 
per  advice  et  assent  des  estates  de  son  realme  et  de  son  parliament 
'  (parensi  que  parliament  soit  devant  lejeast  de  St,  Lua/j  ou.  auter* 

ment 

vailed  in  the  formation  of  the  Roman  language ;  and  tlience  the  true  source  4>f 
derivation  for  testamentum,  and  other  similar  Latin  words;  though  an  injudicious 
desire  to  render  them  more  significant  and  expressive  of  the  qualities  of  the 
subjects  to  which  they  are  applied  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  etymologVy  like  that  now  so  properiy 
rejected  in  the  instance  of  die  word  parliament.  This  false  taste  in  respect  to 
etymology  is  of  a  very  ancient  date ;  nor  were  lord  Coke  and  his  cotemporaries 
more  chargeable  with  it  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepdng  even  Cicero,  See  Menag.  Jur.  Civil.  Amoen. 
c^P*  39»  particularly  in  his  observations  on  the  word  testamentum^  and  Tayl. 
Elem.  Civ.  L.  7.  See  also  Atk.  on  Pow.  Pari.  fo.  ed.  p.  18,  and  t  Ralp. 
Use  and  Abuse  of  Pari.  3.  It  seems  to  have  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  definition  of  the  subject 
to  which  a  word  is  applied ;  two  things  quite  distinct  in  their  nature,  tho>iigh 
it  frequently  happens  that  they  reflect  light  on  each  other.^Note  135.] 

(a)  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scot- 
land before  the  union  ,of  the  two  kingdoms  in  the  reign  of  queen  Anne»  and 
of  the  change  made  by  the  establishment  of  one  parliament  for  Great  Britain, 
see  the  Treatise  on  the  Laws  of  Election  for  Scotland,  with  whidi  Mr.  Wight 
hath  lately  obliffed  the  public— [Note  136.] 

(d)  Mr.  Lambard  guesses,  that  the  word  parHament  was  introduced  heve 
soon  after  the  Conquest.  J9e  cites  Westminster  the  first  as  the  most -ancient 
statute  in  which  he  had  observed  the  word  to  be  used ;  though  from  a  passage 
in  the  statute  of  Edward  the  second,  mentioninff  par^ttiimtfiitf  in  the  times  of  tiuit 
king's  pro/^ent^orf,  he  infers,  that  the  word  had  been  adopted  several  reigns 
before*  I^imb.  Archcion,  cap.  Parliament^  and  Westm.  i.  3  E.  1,  and  ArticiiK 
.Cleri,  9  E.  2.  One  oS  Mr.  Prynne's  arguments  against  the  great  antiqui^  of  the 
modustenendipariiameHtumis  the  frequent  use  of  the  word /Mir2uiiiie»<»  he  insist* 
ing,  that  it  was  never  applied  to  denote  thefr^o^  council  of  the, nation  in  any  of 
our  ancient  records  or  writings  prior  to  the  reim  of  Hen.  3.  See  Piyn.  od 
i>^  Inst.  3.    See  further,  Brad.  Introduct.  to  Engl.  Hist.  7i.«->[Note  137.] 
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fluent  pey  advtce  de^  son  graund  councell,  et  outers  estates  de  son 
retime,  que  le  royjerra  assembler  devant  ie  ditjeast,  in  case  que  le 
parlement  ne  soit.    And  herewith  agreeth  the  ieict  of  parliament 
m  37  E,  3.  cap,  18,  where  it  \b  said,  before  the  chancellor,  trea- 
surer and  great  councell.     (4)  Thirdly  (as  every  man  knoweth), 
the  kinff  hath  a  privy  councell  for  matters  of  state ;  (as  for  ex- 
ample) [it/]  Henricus  de  Bellomonte  baro  de  magna  et  de  privaso  QQ  ^^  ^o"- 
cefHcUio  regis  juratusy  and  many  otfiers  before  and  after.    The  *^**"'-  i®E.a. 
fourth  councell  of  the  king  are  his  judges  of  the  law  for  law  ^  ^    g . 
matters ;  and  this  appeareth  frequency  in  our  [e]  bookes ;  and  [^]  43  Ass.  15. 
must  be  intended,  wnen  it  is  spoken  generally  by  the  councell,  it  ay  H.  6. 5. 
is  to  be  understood  secundum  suljedam  materiam  ;  for  example,  ^^.  3-  1 1- 
if  it  be  legal],  then  by  the  king's  councell  of  the  law,  viz.  his  JtJ^'Vm'^'* 
judges  is).  4  e!  3.  t 

39  E.  3.  86*    3  Aas.  15. 19E.  3.    Jadgement,  174.  W.  1.  ca.  1.    licstat.  dcTempbr. 
16  R.  a.    dtat.  de  PmaHiniie.  See  the  lame  poblUhed  bj  Mr.  Lambard. 

and 

(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parliament,  Mr. 
TNnrrel  contends,  that  anciently  commune  consilium  sometimes  denoted  an  assem- 
bly distinct  from  parliament,  and  one  composed  of  fewer  persons ;  and  particu- 
larly, that  the  commune  consUium,  mentioned  in  the  clause  of  kin^  John's  Magna  * 
Charta,  about  assessing  escuage,  which  enumerates  only  archbishops,  bishops,  - 
abbots,  counts,  and  the  greater  barons,  was  of  this  sort.  Tvrr.  Biblioth.  Politic. 
311.  314. — See  Hale's  Jurisd.  of  Lords  of  Pari.  c.  9.  p.  8.— [Note  iflS.] 

(5)  Lord  Coke  in  another  place  repeats  the  expression  that^^  matters  of 
hxn  the  judges  are  the  king's  counsel.     Post.  304.  a.     But  he  omits  explaining  > 
whether  they  are  so  called  on  account  o£  their  judicial  opinions  in  the  king  b 
courts,  of  their  opinions  in  parliament  when  advised  with  by  the  lords,  or  any ' 
extrajudicial  opinions  the  kmg  maybe  entitled  to  demand  from  them.  As  to  the 
letter,  they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour  in  the 
greitt  case  of  Commendaifis  in  the  reign  of  James  the  first,  when  the  king 
severely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro* 
ceedinff  in  a  cause  concerning  the  prerogative,  till  they  were  constdted  by  him. 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for 
having  remonstrated  against  the  king's  command;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law;  yet  lord  Coke  bluntly  refused 
either  to  retract  or  apologize.    See  lord  Coke's  life  in  the  Biograph.  Britan. 
One  thing  much  reliea  on  by  those  who  justified  the  king's  order,  was  the  oath  of 
the  judg:es,  which  isprinted  in  the  statute-book  as  a  statute  ofEdward  the  third, 
and  expressly  reqmres  them  to  counsel  the  king  in  his  business.    See  18  £.  3. 
Stat.  4.     But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  in- 
de^  very  properly  ;  for  it  has  not  the  least  resemblance  of  a  statute,  beine 
simply  the  form  of  an  oath.   3  Inst.  146.  224.  However,  it  must  be  admitted, 
that  there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their 
^ving  their  opinions  extrajudicially.   Several  of  these  instances  are  referred  to 
m  the  Reports  of  lord  Fortescue,  who  endeavours  to  show,  that  even  in  the  case  - 
of  ship-money  the  extrajudicial  opinion  first  given  was  condemned,  not  because 
it  was  extra-judicial,  but  because  it  was  gcomy  contrary  to  law.  Fortesc.  Rep. 
386.  389.    Kufiliw.  vol.  3.  Append,  sis.     Some  instances  of  such  consulta-' 
tions  have  happened  since  the  Revolution,  particularly  some  few  years  after,  in 
sir  John  Fen  wick's  case,  and  in  the  reign  of  George  the  first,  when  it  was  made 
a  ouesUon  whether  the  education  and  marriage  of  the  prince  ofWales's  children 
belonged  to  the  king  or  to  their  father,  and  still  more  recently  in  the  case  of- 
admiral  Byng  during  the  last  reign.     See  Fortesc.  Rep.  385.     But  however 

.  numerous  and  Arong  the  precedents  may  be  in  fiivour  of  die  king's  extra  judi^ 
eiaUy  consulting  the  judges  on  questions  in  which  the  crown  is  interested,  it  is  fr 
right  to  be  understood  with  many  exceptions,  and  such  as  ought  to  be  exercised 
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Now  for  the  antiquity  of  this  Ugh  ooort  ofpartiameal»  whtiieof 
£t^/€ian  here  speaketh,  it  a{^iearetfa,  that  dhmw 
beeoe  holden  long  before  and  untill  the  time  ot  theCoDqaeror, 
which  be  in  print,  and  many  more  iqipeaiing  in  andent  r$coriia» 
[/]Mtnor,ca.i.  and  manuflcripta  (6).    If]  Le  nw  Affred  asaemhkr  lescemniieg^ 
««ct.  a.  Vide      Sfc*  et  ortUina  pur  usage  perpettuu^  que  deux  fatU  per  mm  om  plmk 
St«tates  de        sovenipurmisterintei^depemcefeae»emtbler€mtaiiamdre$tapmr^ 
ae^a^cJIo.    ^^merUersurleguidemenidetpeopk  de  Dieuy  et  cememi  Mg^  gmrde^  . 

rout  de  pecker y  xvoercnt  em  quiet,  et  recehertmt  droit  per  uti^  ei 

sanitt Judgements*    Per  ceste  estate  se  Jieront  plusofs  ordimamcem 

per  pkuors  roysjesque  a  temps  le  roy  que  ore  est,  que  Juit  le  rmf 

E.  I  •    The  conclusion  of  that  great  parliament  holdoi  by  kin^ 

Ethelstan  at  Graidv  is  very  remarkable^  which  I  have  aecne  in 

these  words.     AU  this  nas  enacted  in  that  great  synod  orcoumceU 

at  Gratehff  'nkereat  tvas  the  archhishov  IVo^ehJimet  m^  all  the 

noblemen  and  wise  men^  uMch  king  Atkdstam  called  together. 

Mirr.  ca.  3.  sect.       lliere  have  beene  in  the  time  of,  and  since  the  Conquest,  m 

4*  7-  >o.  14-        the  reigne8oftf.lyking8/<r/>Afit,  H,  2.  R.  i,  kmgJohn,  H.3*&c. 

&ct^^delHo^^f.'  ^^^  sessions  of  parliament,  and  at  every  session  divers  acta  of 

cid«!cap!i.  t^u  parliament  made,  no  small  number  whereof  are  not  in  print  (7). 

1 3.  cap.  4.  de  Pojm.    Ockam  quid  com  Vcn.  Ifatth.  Parii.  sia,  si 3.  Hie 


with  ffreat  reserve ;  lest  the  rigid  impttrtiallty  so  essential  to  their  jMttm/  capa- 
city would  be  violated.  The  anticipation  oi  judicial  opinions  on  causes  actuiUgt 
depending f  should  be  particularly  guarded  against ;  and  therefore  a  wise  and 
Opri^t  judge  will  ever  be  cautious  how  he  extra'judiciaUy  answers  questiona 
01  such  a  tendency.  So  fiu-  one  may  venture  to  qualify  the  right ;  because  even 
the  house  of  lords  have  declined  taking  the  opinion  of  the  judges  for  areason 
of  this  sort,  though  their  attendance  on  that  assembly  is  coiCifessedly,  in  seoae 
degree,  for  assistmg  the  lords  in  matters  of  law.  See  Fortesc.  Rep.  384,  985. 
But  it  would  be  a  presumption  in  us,  if  we  were  to  be  more  particular  on  a 
subject  of  so  much  delicacy,  by  attempting  to  mark  the  bounds  to  a  right,  the 
extent  of  which  we  do  not  find  clearly  ascertained  by  precedent  or  authority.. 
See  further  on  this  subject  Fost  199. 341. — [Note  139.] 

-  In  3  Inst.  39,  see  strong  passages  against  giving  of  opinious  by  the  jud^ea 
befordiand  in  criminal  cases. 

Instances  of  extra-judicial  opinions  of  the  judges  in  answer  to  the  king  or 
his  privy  council,  besides  tho^e  adverted  to  in  the  notes ;  viz.  the  case  of  Cor* 
liorations,  in  40  £L  4  Co.  77.  b ;  the  case  of  Strode  and  Long,  St.  Tri.  Svo.  edit. 
336 ;  D.  of  Buckingham's  case,  Keil. 

.  Instances  of  a  declining  by  the  judges  to  answer  questions  proposed  to  them 
b^  the  lords  in  parliament,  see  Rot.  Pari.  39  H.  6.  n.  12 ;  on  right  of  succea- 
sion  to  the  crown,  31  &  33  H.  6.  n,  36.  a  privilege  of  parliament ;  so  as  to 
king's  prerogative.  Journal  Dom.  P.  17  February  and  3  March  1630 ;  33  May 
1614;  1  May  1626.  See  also  Rot.  Pari.  37  H.  6.  n.  17,  dted  in  1  Duff.  Bar. 
333.  See  further  Wilmot's  notes,  77.'  Questions  put  by  the  house  of  lorda 
to  the  judges,  and  their  answers  on  the  habeas  corpus  bill  brought  in  by  lord 
Camden. 

(6)  The  statutes  of  Edward  the  third  cited  by  lord  Coke  in  the  marein  re« 
ouire  •  parliament  to  be  holden  once  every  year ;  but  it  seems  doubtful  mether 
taey  were  meant  to  limit  the  duration  of  each  parliament,  or  merely  the  inter- 
mission of  holding  parliaments.  The  16  Cha.  3.  c  1,  which  directs  that  the 
sitting  of  parliaments  shall  not  be  discontinued  above  three  years,  is  certainly 
for  the  latter  purpose,  and  therefore  still  contmues  in  force,  notwithstanding  trc 
modem  statutes  for  making  parliaments  first  triennial  and  afterwards  septan* 
nial,  these  being  for  ihtjbrmer  purpose.  See6  W.  &  M.  c.  3.  1  Geo*  1.  c  38. 
—[Note  130.] 

(7)  See  Pref.  to  RuffLead's  Stat.  si. 


Ij.9.  C,  la  S.  165,    Tenure  in  Burgage.     [llO.a.  llO.b. 

'  Th^  jurifdiotion  of  thk  ooun  is  to  transcendent,  that  it  maketh^ 
bilargcith,  diminishelhy  abrogateth,  repealeth,  and  reviveth  lawes, 
statutesi  acts,  and  ordinances,  concerning  matters  ecclesiastically 
Of^itall»  criminally  conunon,  civill,  martiall,  maritime,  and  the 
^est.    None  can  begin,  continue,  or  dissolve  the  parliament,  but  [a]  Pl.Com. 
by  the  king's  authority.   Of  which  court  it  is  saia,  [a]  QueU  est  398-  b.  Doctor 
de  tres  grand  honor  et  justice,  de  qm  nul  doU  imaginer  chose  dis-*  ^^^e' "  *^ 
honorable,  [i»]  Habet  rex  curiam  suam  in  concUio  suoinparliw  fb]  Ficti,  lib.  a. 
mentis  sms^prasentibuspnelatisy  comitibuSf  baronibus,  proceribus,  ca,  a.  Fortescue, 
ei  cUiis  viris  peritis,  ubi  terminate  sunt  dubitqtionesjuaiciorum,  et  dc  Laudibus 
novis  injuriis  emersis  nova  constituuntur  remedia,  et  unicuiquejus^  ^gum  Angliae. 
titia  prout  meruerit  retribuetur  ibidem.     But  this  properly  doth  ^^  "°' '" 
belong  to  the  furisdiction  of  courts,  and  therefore  this  litUe  /poct.  &  Stud, 
laste  hereof  shall  suffice.  3a.)* 


Sect.  165. 


j4  LSO,  for  the  greater  part  such  borm^hes  have  divers  customes  and 
-^  usages,  which  be  not  had  in  other  towns.  For  some  boroughs  have 
such  a  ctistome,  that  if  a  man  have  issue  many  sormes  ajid  dyeth,  the  youngest 
son  shall  inherit  all  the  tenements  which  were  his  fathers  within  the  same 
borough,  as  heire  unto  his  father  by  force  of  the  custome ;  the  which  is  called 
borough  English  (i)t. 

**  /^USTOMES  and  usages,**    Consuetude  is  one  of  the  maine 
triangles  of  the  lawes  of  England;  those  lawes  being  di- 
vided into,  common  law,  statute  law,  and  custome.     Of  m^ch  it  (Post  115.  b.) 
is  said,  ^*j  that  consuetudo  quandoque  pro  lege  seroatur  in  par^  [*]  Bnctlib.  1. 
tibuSf  ubi  fuerit  more  utentium  approbata,  et  vicem  legis  obtinet ;  ^^  3-  ^ol.  a. 
longavi  enim  temporis  usus  etconsuetudinis  non  est  tilis  authoritas. 
[c]  Longa  possessio  (sicut  jus)  parit  jus  possidendi,  et  toUit  W)  Idem,  tib.  a. 
actionem  vero  domino,  J*^  ^**       . 

>   Ofevery  custome  there  be  two  essentiall  parts,  time  and  usage;  ^  *^*33**-; 
time  out  of  minde^  (as  shall  be  said  hereafter)  and  continuall  and 
peaceable  usage  widiout  lawfuU  interruption. 

**  Which  be  not  had  in  other  t&nns.*'    It  is  necessary  to  be  (Doct.Plac.104. 
knowne  what  customes  may  be  alledged  in  an  upland  towne,  5  Co.  84.  a.) 
M^iich  is  neither  citie  nor  borough.  [*]  In  an  upland  towne,  that  [*J  44  £«3*  33* 
is  neither  city  nor  borougb>  such  a  custome  to  devise  lands  40^9- 4- a?- 41- 
cannot  be  ialledged.  Neither  in  an  upland  towne  can  there  be  a  ^l^t,^^ 
custome  ofborough  English  or  gavelkinde;  but  these  are  customes, 
which  may  be  in  cities  or  boroughes.  [(/]  Also,  if  lands  be  within  [i]ai£.4. 
a  mannor  fee  or  seigniory,  the  same  by  the  custome  of  the  man-  63*  54- 
nor  fee  or  seigni<»ry  may  be  devisable,  or  of  the  nature  of  gavel-  i^P^'  ^  ^'^ 
kinde  or  borough  English.    [•]   But  an  upland  towne  may  [^^^  i^' 

iiH.  7. 14.    44 £.3. 1.8.    aiH.7.40. 
alledge 

.  t  This  reference  seems  mitpUtcedi  as  the  note  vms  prchably  meant  to  refer  to  the  second  paragraph 
of  the  Commentary  on  sect.  165,  ending  with  the  wordSf  **  witfaoat  lawfairiotemiption." 

'  (1)  Another  thing  essential  to  a  good  custom  is,  that  it  be  reasonable;  which 
doctrine,  together  with  the  other  g^n^ra/ rules  concerning  customs,  is  well  ex- 
plained and  applied  in  the  famous  Irish  case  of  Tanistry  reported  by  sir  John 
Davies.    See  Dav.  31 .  b.-«[Note  131.] 

££4 


1 10.  b.]        Tenure  in  Burgage.    L.  3.  C.  10.  Sect.  165 , 


alledge  a  custome  to  have  a  way  to  their  diarch,  or  to  i 
by-lawes  for  the  reparations  of  we  church,  the  well  ordeiing  of 
the  commoDS,  and  such  like  things.    And  it  is  to  be  observed, 
[e]  BfMt  lib.  4.  that  in  special  cases,  a  custome  may  be  [e]  alledged  within  a 
iWrt'   ^fo  '     hamlet,  a  towne,  a  buigh,  a  city,  amannor,  an  honor,  an  hundred, 
1 7  K^  ^"^^  ^  county ;  but  a  custome  cannot  be  alledged  generally  within 

Detinue,  ^S.       the  kingdome  of  England ;  for  that  is  the  common  law  (3).         ' 
3£.3.  Dee.  156. 

^p*  ^  «^*  "  The youfigett  son  shall  inherit**    And  yet  by  some  costomeiP 

^  V  «  n  ^'1^'  the  youngest  brother  shall  inherit ;  for  consueludo  loci  ea  obter- 

31 1%.  3-RaMleo  _      "J    .P  ' 

5.  1.7  E.  3.  «7.     «»«<^  (3). 
91  £.  4.  q8. 

%a  E.  4. 8.  "  AU  the  ienemenU*'    Either  in  fee  simple,  fee  taOe,  or  anj 

7  ^3*  51  •  other  inheritance.    If  lands  of  the  nature  of  borough  En^isk  be 

34  H.  8.  i^er,     '^tten  to  a  man  and  his  heires  during  the  life  of  /.  &  and  the 
64-  F.N.B.  1Q3.  lessee  dyeth,  the  youngest  Sonne  shalfenjoy  it  (4)* 

5E.3.Tre8p.i3. 

Vid.Glanvii.lib.       «  Borough  English :"  So  called,  because  this  custome  wasfint 
7.  ct.  3. 9.         (ag  some  hold)  in  England  (5). 

Sect. 


(q)  This  doctrine,  about  the  restriction  of  customs  to  places  of  a  particidar 
denomination,  will  appear  more  satisfactory,  by  considering  the  reason  ofharing 
some  restraint,'  and  the  nature  of  that  which  lord  Coke  points  out  as  the 
established  one.  The  policy  of  some  restraint  is  founded  on  the  uncertainty 
and  confusion  which  would  ensue  from  an  infinite  diversity  of  customs,  if  every 
place,  however  small  and  inconsiderable,  should  be  allowed  to  set  up  fpeail 
customs  in  direct  opposition  to  the  general  custom  of  the  realm.  On  this  prin- 
cii>]e  the  privilege  of  having  jp^cto/  customs,  derogating  from  the  common  law, 
is  in  general  denied  to  inferior  places,  such  as  vpUmdtownSy  not  being  either 
cities  or  boroughs^  and  hamlets ;  though  it  is  allowed  to  larger  or  more  important 
districts,  such  as  counties,  manors,  hundreds^  honors,  cities,  and  borovghs>  The 
epecicd  cases,  hinted  at  by  lord  Coke  as  an  exception  to  diis  restraint,  seem  to 
be  those,  in  which  the  custom  tends  to  advance  some  rieht  recognised  by  the 
common  law.  Thus  a  town's  having  a  church,  being  a  n^t  at  common  law,  a 
custom  for  a  way  to  or  repairing  the  church  operates  by  renderins  the  exerdae 
of  that  right  more  effectual.  See  Robins.  Gavdk.  33,'and  335.  However,  the 
case  of  dower  by  custom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dower, 
seems  to  be  an  instance  within  the  exception,  without  bdng  within  the  reason  of 
it.  But  of  this  example  lord  Coke  writes  doubtfully ;  for,  after  inferring 
from  the  text  of  Littleton,  that  customary  dower  may  be  within  a  fomt, 
he  observes,  that  it  is  safer  to  allege  it  within  a  manor*  See  ante  33*  b. — 
[9  Term  Rejj.  753. J— [Note  13a.] 

(3)  But  this  extension  of  Borough  English  to  the  collateral  line  must 
be  specially  pleaded.  See  Robins,  on  Gavelk.  38. 43. 93,  and  in  the  Appendix* 
—[Note  133.] 

(4)  See  ace  as  to  estates  tail  in  Gavelkind  land,  though  expressly  limited  to 
the  heirs  male  of  the  body  at  common  law,  Dy.  179.  b.  See  also  ante  foK  la  a. 
note  3.  But  as  Borough  English  may  be  extended  by  special  custom,  so  taay  it 
be  restrained ;  and  therefore  the  customary  descent  may  be  confined  to,^^ 
simple.  See  Appendix  to  Robins.  Gavelk.  and  March  54,  there  cited. — 
[Note  134.]  .  % 

(5)  See  as  to  the  deaomination  of  Borough  English  and  the  subject  in 
general,  Append,  to  RobmdDavelk. 
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Sect.  166. 

LSO,  in  some  boroushesy  by  customey  the  toife  shall  have  for  her  dower 
all  the  tepiements  which  were  her  husband's. 


AND  this  is  called  frank  banke,^^iicttf  bancus.    Consuetndo  Bract,  lib.  4. 

est  in  partibus  iUisy  quhd  uxores  maritorum  de/undontm  Tract.  6.  ca.  1^ 

habeant  Jrancum  bancum  suum  de  terris  sockmannorum  ienen£  F;N.B.  150.0. 

•i_..  PI.  Com.  413. 

nomsne  dotts.  (Ante  » V) 

tl  1  iTl      *^  "  Which  ujere  her  husband^ Sy  ^cP  Here  is  implyed 
^  J  by  (^c.)  that  in  some  places  the  wife  shall  have  the 
moie^  of  tlie  lands  of  her  husband,  so  long  as  she 

lives  unmarried ;  as  in  gavelkinde.     And  of  lands  in  eavelkinde  10  E.  3.  AMe. 

a  man  shall  be  tenant  by  the  curtesie  without  havms  of  any  >*9-  Ante  go.  a. 
issue  (1).    In  some  places  the  widow  shall  have  the  wholOy  or 
halfe,  dum  sola  et  casta  vixerity  and  the  like. 


Sect.  167. 

/I  LSOyin  some  boroughs  by  the  custome,  a  man  majf  devise  by  his  testa" 
ment  his  lands  and  tenements,  which  he  hath  injee  simple  within  the 
same  borough  at  the  time  of  his  deaths  and  by  force  of  such  devise,  he  to 
whomesuch  devise  is  made,  after  the  death  of  the  devisor,  may  enter  into  the 
tenements  so  to  him  devised,  to  have  and  to  hold  to  him,  afler  the  forme 
and  effect  of  the  devise,  without  any  liverie  of  seisin  thereof  to  be  made  to 
him,  ifc,  (4X 

V  jy  E  VIS  E."  Detnser :  This  is  a  French  word,  and  signifieth  (5  Co.  73.  b.) 

"^  sermodnari  to  speake,  for  testamentum  est  testatio  mentis, 
et  index  animi  sermo  (t).  So  as  to  devise  by  his  testament  is  to 
speake  by  his  testament,  what  his  minde  is  to  have  done  after 
his  decease. 

**  By  his  testament"     Testamentum  est  [m]  duplex*     1.  In  [m]  Vide  Sect. 
^seriptis.    2*  Nuncupativum,  seu  sine  scr^tis.    And  in  some  cities  s9, 
andboroughes,  lands  may  [n]  passe  as  chattelsby  will  nuncupative  M  Britton,  fo. 
or  paroU  without  writing  (3).     Revera  [0]  termiuatum  est,  quhd  r^T*^'J^'  ^j^, . 

fol.  272.    Fleta,  lib.  5.  cap.  5. « lib.  3.  cap.  50. 

potest 

\  (1)  Accord,  ante  30.  a.  All  the  differences  between  curtesy  and  dower  of 
gavelkind  land,  and  the  same  estates  at  common  law,  are  minutely  explained 
and  commented  upon  in  Mr.  Robinson's  book  on  Gavelkind.  See  page  155, 
and  159— [Note  135.] 

(4)  The  ifc.  is  not  in  L.  and  M. 

(3)  See  ante  fol.  1 10.  a.  note  1. 
.    (3)  But.  now  by.  the  39  Cha.  s.  c  3,  a  will  of  lands  devisable  by  custom  is  not 
good,  unless  it  is  m  writing,  and  signed  and  attested  in  the  same  manner  as  a  will 
of  lands  devisable  by  statute.   See  post  1 1 1 .  b.  Nuncupative  wilb  o( personalty, 

except 
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voteit  legariy  ui  cataUumy  tarn  hareditas^  au^  perquuitum^  per 
ocarones  London'  et  burgenses  Oxon*  laeo  verum  est,  quhd  in 
burgis  nonjacet  assisa  mortis  antecessoris.  But  in  law  most  com- 
monly  ultima  voluntas  in  scriptis  is  used,  where  lands  or  tenements 
are  deviled,  and  testamentum^  when  it  concemeth  chattels. 

4  £.  3. 53.  **  His  lands  or  tenetnents"    And  by  the  same  custome  he  may 

7  H.  6.  1.  devise  a  rent  out  of  the  same  lands  and  tenements  (k\ 

14  H.  8. 6. 

aa  Ass.  78.  Abbr,  Ass.  1 13.  b. 

4E.a.  Mort-  ''  Which  he  hath  in  fee  simple,"    For  lands  in  taileare  not 

danc.  39.  devisable  by  will ;  and  therefqre  he  in  this  place  necessarily 

49  E.  3. 17.         added  (vohich  he  hath  in  fee  simple)  and  purposely  omitted  the 
91 H  6  q8  a.    '^^^  ^  ^^  clause  concerning  borough  En^ssh ;  because  there 
7  £.9.  tit.  Mort-  A^  estate  taile  is  included. 
danc 

• 

F.  N.  B.  199.  **  JtVfoy  enter,**    Note,  the  custome  of  a  city  or  borough  con- 

Regist.  in  ex  cerning  tlie  devise  of  lands  is,  aubd  liceat  unicuique  civtsive  bur- 
gravi  Querela,  gensi,  S^c,  ejusdem  cvoitatis  swe  burgi  tenementa  sua  in  eddem 
<io  Co.  46.)  civitaie  sive  burgo  in  testamento  suo  in  uUimd  voluntate  sud,  tan' 
[p]  a  H.  6. 16.  guam  catalla  sua^  legare  cuicunque  voluerit,  Sfc>  [  n]  Now  if  a 
a7  H.  6. 8.  man  deviseth,  either  by  speciall  name  or  eenersuly,  goods  or 
a  &  4. 13.  chattels  reall  or  personally  and  dyeth,  the  devisee  cannot  take 

l^IL  7^  iV         them  without  the  assent  of  the  executors  (6).    But  when  a  man 

is  seised  of  lands  in  fee>  and  deviseth  the  same  in  fee,  in  taHe, 
for  life,  or  for  yeares,  the  devisee  shall  enter ;  for  in  that  case 
the  executors  have  no  meddling  therewith.  And  in  the  case  of 
a  devise  bv  will  of  lands,  whereof  the  devisor  is  seised  in  fee, 
Iq]  4  Mar.  Dr.  the  freehold  or  interest  in  law  is  in  [q]  the  devisee  before  he 
tit.  Devise,  49.  doth  enter,  and  in  that  case  nothine  [r]  (having  regard  to  the 
fr]  Regist.  estate  or  interest  devised)  descendeth  to  the  heire.  But  if  the 
qo  1^  1  6  ^^^^^  ^^  ^^  devisor  entreth  and  holdetli  the  devisee  out,  he  may 
3  £.  3!  £eviae,  either  enter  as  Littleton  here  saith,  or  have  his  writ  called  ex 
la.  a9  Ass.  31.  £ravi  quiEreld ;  and  this  writ  (without  any  particular  usage)  is 
a4  £•  3-  tit.  racident  to  the  custome  to  devise ;  for  otherwise,  if  a  descent  were 
Formedon,  pi.  ^^^  before  the  devisee  did  enter,  the  devisee  should  have  no  re- 
^Wse^  a8.  niedv.  Afler  an  actuall  possession  Ais  writ  lyeth  not ;  for  then 
F.  N.  B.  1 98,  the  devisee  may  have  his  ordinary  remedy  by  me  common  law. 
199,  &c. 
Brftton,  Ibl.  aia.  b.    (FlMt.  a40.  b.    Cro.  Cba.  aoi.    1  Sid.  191.) 

And 


excq>t  those  of  soldiers  in  actual  service  and  mariners  at  sea,  are  also  newly 
regulated  by  the  same  statute. — [Note  136.] 

(5)  But  it  was  formeriy*much  controverted,  whether  a  rent  eharge  t»  esse^ 
issuing  out  of  such  lands,  and  having  commenced  tvithin  time  of  memory^  was 
within  the  custom  of  >  devising ;  and  it  was  not  settled  to  be  so  till  the  case  of 
Randal  and  Jenkins  in  the  time  of  h)rd  Hale.  See  1  Mod.  lis,  and  Robins,  oa 
Gavellc.  79  to  84.  As  to  rents  service,  they  of  course  followed  the  nature 
of  the  reversion  or  seigniory,  to  which  they  were  incident ;  nor  was  there  any 
doubt  as  to  the  custom's  extending  to  other  rents,  if  they  had  existed  mme^ 
moriaUy. — [Note  137.] 

(6)  Ace.  Perk.  sect.  488.  570.  and  57a  to  576.  The  other  authorities 
relative  to  this  doctrine  will  be  found  in  Yin.  Abr.  Dmsf,  A.  a.  and  Com. 
pig.  Administration^  C.  5. 


L.8.C.10.Sect.l67.    Tenure  in  Burgage.        [lll.tt 

% 

CI  1  iTI      ^^  ^°^  ^^  '"^^  Ltttldorty  that  lands  and  tenemenlii 
V    J  were  devisable  in  barghes  by  custome;  for  that  [f]  at  [<]  97  H.  8. 
the  common  law  no  lands  or  tenements  were  deTisid>le  ^P-  '^' 
by  any  last  will  and  testament,  (1)  nor  ought  to  be  transferred  78"bT64       ' 

Vide  before  in  this  Sect.    3a  H.  8.  cip.  1 .    34  H.  8.  c  5* 

from 


(1)  The  testametitary  power  over  land  was  certainly  in  use  among  our  Anglo* 
Saxon  and  Danish  ancestors ;  though  it  seems  to  have  been  rather  adopted  from 
the  remnant  of  the  Roman  laws  and  customs  they  found  here,  than  brought 
from  their  own  country :  for  as  Tacitus,  writing  of  the  ancient  Germans,  says; 
successores  sui  cuique  liheri  et  nuHum  testamenium^  Spelm.  Posdium.  21.  127. 
After' the  Norman  Conquest  the  power  of  devising  land  ceased,  except  as  to 
socage  lands  in  some  particular  places,  such  as  cities  and  boroughs,  in  which 
it  was  still  preserved ;  and  also  except  as  to  terms  for  years  or  ckattelinieresU 
in  land,  which,  on  account  of  their  original  imbecility  and  insignificance,  w«re 
deemed  personalty,  and  as  such  were  ever  disposal^e  by  will. ,  This  limitatiOD 
of  tJ^  testamentai^  power'proceeded,  partly  from  the  solemn  form  of  trans* 
ferring  land  by  livery  of  seisin  introduced  at  the  Conquest,  which  could  not 
be  complied  with  in  the  case  of  a  last  will ;  partly  from  a  jealousy  of  deaths 
bed  dispositions ;  but  principally  from  the  general  restraint  of  alienation  inci- 
dent to  the  rigours  of  the  feudal  system,  as  it  was  established  or  at  least jd^t** 
fecied  by  the Jfr^i  IVilUam.  See  Wright's  Ten.  172.  In  the  reign  of  Edward 
the  first,  the  statute  of  Quia  emptores  removed  in  great  measure  this  latter  bar 
to  the  exercise  of  testamentary  power :  that  is,  in  respect  to  sUl' freehoUerSf 
except  the  king's  tenants  in  captte.  But  the  two  former  obstructions  still  eon- 
tinued  to  operate ;  though  indeed  this  was  in  name  and  appearance  only ;  for 
soon  after  the  statute  of  Quia  emptores  feofiments  to  usu  came  into  fashion,  and 
last  wills  were  enforced  in  Chancery  as  good  declarations  of  the  use\  and  fhua 
through  the  medium  of  uses  the  power  of  devising  was  continually  exercised  id 
effect  and  reality*  But  at  length  this  practice  was  checked,  not  aeddentalfyf, 
but  designedly y  by  the  27  Hen.  8,  which,  by  transferring  Repossession  or  lesai 
estate  to  the  use,  necessarily  and  compulsively  consolidated  them  into  one,  and  so 
had  the  effisct  of  wholly  destroying  all  distinction  between  them,  till  the  means 
to  evade  the  statute,  and,  by  a  very  strained  construction,  to  make  its  operatioii 
dependant  on  the  intention  of  parties,  were  invented.  However,  the  bent  of  the 
times  was  so  strong  in  favour  of  every  kind  of  alienation,  that  the  lesislaturey 
in  a  few  years  after  havinff  interposed  to  restrain  an  indirect  mode  of  passing 
land  by  last  wills,  expresshr  made  it  devisable.  This  great  chai^  of  the  com* 
mon  law  was  effected  by  the  statutes  of  3a  &  34  Hen.  8,  which,  taken  toge- 
ther, gave  the  power  of  devising  to  all  having  estates  in  fee  simple,  except  io 
join'ienancyy  over  the  vohole  of  their  socage  land,  and  over  fwo-ihirds  of  their 
lands  holden  by  knight*s  service.  The  operation  of  these  statutes  was  further 
extended  by  the  conversion  of  knight* s  service  into  socage  in  the  1  a  Chs.  2.  But 
still  copyhold  Lmds,  and  also,  as  the  best  opinion  seems  to  have  been,  estates 
pur  autre  vie  in  freehold  lands,  remained  undevisable.  On  the  one  hand,  they 
were  not  devisable  at  common  law ;  because  they  came  within  the  description  of 
rjeal  estate.  On  the  other  hand,  they,  or  at  least  the  former,  are  not  wiuun  tha 
statutes  of  Hen.  8,  these  requiring,  that  the  tenure  should  be  socage^  which  a 
copyhold  is  not;  and  that  the  party  should  have  an  estate  in^ire  simple,  which 
is  more  than  a  tenant  pur  autre  vie  can  be  said  to  have.  See  as  to  copyhold  famds 
2  Ro.  Rep.  383,  and  as  to  estates  i)tfr  fxutre  vie  in  freehold  lands  Cro.  Eliz.  804. 
Mo.  Q^$.  1  Saund.  261 .  1  Salk.  019.  This  defect  of  provision  in  the  statutes  a£ 
wills  is  now  supplied  as  to  estates  pur  autre  vie  by  tne  29  Cha.  2.  c.  3,  whidi 
makes  them  devisable  in  the  same  manner  as  estates  in  fee  sim^.  But  no  pro- 
vjsioa  is  yet  made  in  respect  to  copyhold  estates* ;  and  therefore  the  power  of 

devising 

*  The  55  Gtii.  3.  c.  192,  tefvu  io  make  di^ttsitHmt  hf  wUl  rf  ccpykcld  atatet  ^tcHtal 

xcithmU  previfltts  surrenden. 


lll.b.]       Tenure  in  Burgage.     L.2*  C.  10.  Sect.  16T. 

from  one  to  another,  but  by  solemne  livery  of  seisin,  matter  of 

record,  or  sufficient  writing  (s) ;  but  as  LMeUm  here  sai^,  that 

by  cercaine  private  customes  in  some  burghes  they  are  deviMble. 

But  now  since  LiUleUm  wrote,  by  thestatutes  of  3a &  34  &.  8, 

lands  and  tenements  are  generally  devisable  (3)  by  the  iast  will 

[c]  Vide  3  Co.    ^°  writing  of  the  tenant  in  fee  simple,  wherd[>y  the  ancieat  [t] 

«5,  &c.  in  Bot-    common  Taw  is  altered,  whereupon  many  difficult  questions,  and 

ler  and  Baker's    most  commonly  disherison  of  heires  (when  the  devisors  are  pinched 

?r^    ^  .  _    by  the  messengers  of  death)  doe  arise  and  happen.  But  [u]  these 

8  Ok  84  86.      statutes  take  not  away  the  custome  to  devise,  (4)  whereof  Zittfetos 

oCo.  133.      10  Co.  83/ 83,  84.     1 1  Co.  34.      1  Co.  25.  ■.  [«]  Dier,  4^5 

Phil.  &  An,  15^    Ml.  6  £lis.    Diiliaon.    Pascb.  so  Elis.  betweene  Barber  and  bn 
wife,  pUintile,  and  Wiiliifli  Long,  defendant,  in  a  writ  of  partitkui.  Bendloe's  adjudged. 

fe^*33.'  speaketh: 


dftisbg  is  now  mdirectly  exercised  over  these  by  an  application  of  the  doctrine 
of  usesy  similar  to  that  which  was  anciently  resorted  to  in  respect  to  freehold 
lands ;  for  the  practice  is  to  surrender  to  the  use  of  the  owner's  last  will ;  and  od 
this  surrender  the  will  operates  as  a  declaration  of  the  use,  and  not  as  a  derise 
ef  the  land  itself.  See  s  Ro.  Rep  383.  s  Atk.  37.  Gilb.  on  Tses,  36.  1  Yes. 
835.  3  P«  Wms.  358.  From  this  deduction  it  appears,  that  the  testamentary 
power  is  nam  exerciseable,  either  directly  or  indirectly^  over  land  of  every 
tenure  now  in  use,  and  also  over  every  sort  of  interest  in  land,  which,  not 
being  fettered  with  intails,  can  be  transferred  by  alienation  taking  effect  in 
the  owner's  lifetime. — [Note  138.] 
(3)  See fol.  lll.b.  note  1. 

(3)  But  n  statute  made  since  lord  Coke's  time,  requires  a  number  of  fbrnu, 
besides  ivriting,  in  a  will  of  lands  or  tenements  devisable  by  the  statute  qfxnlU; 
for  by  the  statute  against  frauds  and  perjuries  a  will  of  such  property  is  void, 
unless  it  is  signed  by  the  testator,  or  by  some  person  for  him  in  his  presence 
and  by  his  direction,  and  is  also  attested  and  subscribed  in  his  presence  oy  three 
witnesses.  See  39  Cha.  3.  c.  3.  Also  by  the  last-mentioned  statute  the  same 
forms  are  required,  as  well  in  devises  by  custom  as  in  those  of  estates  pur  autre 
vie.  But  these  regulations  do  not  extend  to  copyhold  estates  and  terms  for  years; 
the  statute  of  frauds  and  perjuries,  so  far  as  it  regulates  devises  of  land,  being 
expressly  confined  to  the  three  former  kinds  of  devises.  As  to  copyholds^  a 
devise  of  them  operates  only  as  a  declaration  of  uses  on  the  surrender  to  the 
^Ese  of  the  will ;  and  therefore  if  the  form  required  by  the  surrender,  which  is 
usually  nothinff  more  than  a  testamentary  declaration  in  writing,  is  observed,  it 
is  sufficient  wiUiout  any  witness ;  and  even  a  nuncupative  will  of  copyholds  was 
an  effectual  declaration  of  the  uses,  where  the  surrender  was  silent  as  to  the 
form,  till  the  39  Cha.  3,  required  all  declarations  of  trusts  to  be  kTtoriting,  See 
3  AUc.  37,  and  Barnard.  Ch.  Rep.  9.'  In  respect  to  terms  for  years^  they,  falling 
within  Uie  description  of  personal  estate,  are  disposable  by  will  accordingly* 
But  this  must  be  understood  with  some  distinction.  Thus  if  they  are  terms, 
not  in  gross^  but  vested  in  trustees  to  attend  the  inheritanccy  they  so  folloir  the 
nature  of  the  latter,  that  if  the  owner  devises  the  land  generally  by  a  will  not 
so  attested  as  to  pass  the  inheritance,  not  even  the  trust  of  the  term  will  pass. 
See  3  P.  Wms.  336.  Also  as  to  terms  in  gross^  though  a  testator  being  pos- 
sessed of  such  may  transmit  them  by  the  same  unsolemn  kind  of  will  as  other 
personalty,  yet  he  cannot  create  them  by  will,  without  observing  all  the  fbnns 
essential  to  a  devise  of  real  estate;  because  the  interest,  in  right  of  which  the 
testator  creates  the  term,  is  real  estate,  and  creating  the  term  is  a  partial 
igvM  of  it.  Besides  appointing  new  forms  of  executmff  wiUs  of  real  estste, 
the  39  of  Cha.  3,  prescribes  how  devises  shall  be  revoked.— [Note  139-1 

(4)  Whilst  the  power  c(  devising  depended  wholly  on  the  statutes  of  Seiaj 
the  eighth,  it  was  frequently  of  importance  to  resort  to  the  custom  of  devising, 
as  being  ttiost  beneficial  for  the  deviiee.    The  potver  by  custom  might  h&larger 

than 
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q^eaketh :  for  though  lands  devisable  hj  custome  be  holden  by 
knights  service,  yet  may  the  owner  devise  the  whole  land  by 
force  of  the  custome,  and  that  shaU  stand  good  against  the  heire 
for  the  whole.  But  Uie  devise  of  lands  holden  bj  Icnights  service 
by  force  of  the  statutes  is  utterly  void  for  a  third,  and  the  same 
shall  descend  to  the  heire.  If  he  hath  any  lands  holden  by  knights 
service  in  capite,  and  lands  in  socage,  he  can  devise  but  two 

Earts  of  the  whole ;  but  if  he  hold  lands  by  knights  service  of  the 
ing,  and  not  in  capite*f  or  of  a  meane  lord,  and  hath  also  lands 
in  socage,  he  may  devise  two  parts  of  his  land  holden  by  knights 
service,  and  all  his  socage  lands.    If  he  holds  any  land  of  the 
king  in  capite,  and  by  act  executed  in  his  life-time  he  conveyeth 
any  part  of  his  lands  to  the  use  of  his  wife  or  of  his  children,  or 
payment  of  his  debts,  though  it  be  with  power  of  revocation,  he 
can  devise  by  his  will  [x]  no  more,  but  to  make  up  the  land  so  [<]  6  Co.  17, 
conveyed  two  parts  of  the  whole.    And  if  the  lands  so  conveyed  \^'  'f  Edwaid 
amount  to  two  parts  or  more,  then  he  can  devise  nothing  by  his  ^c^^»^* 
will.    But  if  he  hath  land  onely  that  is  holden  in  socage,  then*  Butler  iiod ' 
he  may  devise  by  his  will  all  his  socage  land;  so  as  it  is  apparent,  Baker*!  case, 
that  the  benefit  of  the  lords  was  more  carefully  provided  for, 
than  the  good  of  the  heire. 

But  if  a  man,  holding  some  land  of  the  king  by  knights  service   1  o  Co.  80, 8 1 . 
t»  captte^  convey  two  parts  of  his  land  to  the  use  of  his  wife  for  ^^^^'  lartft 
life,  now  (as  hath  beene  said)  he  can  devise  no  part  of  the  residue,  ^^"'^' 
but  yet  he  may  by  his  will  devise  the  reversion  of  the  two  parts  ^^"*  ^^^\ 
so  conveyed  to  his  wife :  for  the  intention  of  the  act  is  to  give  ^Bakerto 
power  to  dispose  of  two  parts  intirely.  ^1,1  ^upn. 

If  the  devisor  leave  a  lull  third  part  of  the  land  immediately 
to  descend  in  fee  simple  or  in  taile,he  may  devise  the  other  two 
parts  in  fee  simple.  If  a  third  part  be  not  lefl,  it  shall  be  made 
up  according  to  the  act.  But  hereditaments,  that  are  not  of  any 
yearely  value,  as  bona  et  cataUaJelonum  et  Jugitivonimy  waifes, 
estrayes,  and  the  like,  can  neither  be  lef^  to  descend  for  any  part 
of  the  third  part,  or  devised  as  part  of  the  two  parts.    But  yet  if 

such 

*  See  anufoL  106.  a.  n.  3,  tohere  Mr.  Hargrove  points  out  the  error  (famtidtring  a  tenure 
of  the  kiag  ut  de  honore  a*  not  a  tenure  in  capite. 


than  the  stattdory  power ;  the  former  sometimes  enabling  to  devise  die  tuhcUf 
where  the  latter  could  only  be  exercised  over  two  parti,  a  Sid.  153.  There 
was  also  an  essential  difference  between  the  two  powers  in  the  mode  ofexecu" 
tion ;  for  a  will  in  toriting  was  conceived  to  be  necessary  to  a  devise  under 
the  statutes^  but  a  nuncupative  wiil  might  be  suificient  under  the  custom. 
3  Sid.  154.-  But  these  differences  do  not  now  subsist  any  longer.  As  on  the 
one  hand  the  V2  of  Cha.  3,  by  communicating  to  all  freehold  lands  the  qualities 
of  the  tenure  by  common  socage,  has  rendered  the  power  of  devising  the  tx^le 
under  the  statutes  of  Henry  uie  eighth  universal ;  so  on  the  other  hand  the 
29  of  Cha.  3,  against  fraucfs  and  perjuries,  requires  the  same  solemnities  of 
writing,  signing,  and  attestation  to  a  devise  by  custom,  as  to  one  under  the 
statutes.  See  ante  fol.  111.  b.  note  1,  and  111.  a.  note  3.  The  two  powers  of 
devising  being  thus  assimilated,  and  made  for  the  most  part  commensurate,  it 
can  seldom  hfmpen,  that  it  should  be  necessary  to  call  the  power  by  custom 
in  aid ;  though  it  is  possible^  as  where  the  custom  enables  an  in&nt  of  fourteen, 
or  a  feme  covert,  neither  of  which  is  capable  of  devising  under  the  statutes. 
As  to  the  infanty  see  37  Hen.  6. 5.  Perk,  sect  504.  3  And.  13.  5  Co.  84  ; 
and  as  to  the  feme  covert^  5  Com.  Dig,  14,  where  it  is  said,  that  by  the  custom 
ofLondon  she  may  devise  to  her  husband,  but  without  citing  any  authority.-^ 
[Note  140.] 
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siich  franchises  of  uncertaine  yaluebehoUen  of  tbe  Idiigm  «^^ 
they  shall  restraine  the  devise  of  all  his  lands,  and  vaSke  it  Toid 
for  a  third  part.  So  it  is  if  a  man  hath  a  reYorsion  expectant  ii^Mm 
an  estate  taile  dry  and  fruitlesse  holden  of  the  king  by  knights 
service  in  capites  yet  that  shall  restraine  him  to  devise  but  two 
parts  of  his  lands  only.    And  where  the  statute  speaks  of  a  re- 
mainder, it  is  to  be  mtended  only  of  such  a  remainder  as  may 
draw  ward  and  marriage  by  the  common  law.    As  if  a  reversion 
upon  a  state  for  life  be  granted  to  one  for  life,  the  remainder  in 
fee,  during  the  life  of  die  grantee  for  life  it  is  not  within  the 
<i  Sid.  56.)        statute;  but  if  he  dyeth,  this  is  such  a  remainder  as  is  within  the 
Leon.  LoTey*8     statute,  dthough  it  be  dry  and  fruitless.    If  a  gift  in  taile  or  a 
case,  ubi  supn,    Jease  for  life  be  made,  the  remainder  in  fee,  this  remainder  in  fee 
foL  81.  ^  j^Q^  within  the  statute.    But  if  a  man  hath  lands  lu^den  by 

knights  service  in  capite  in  possession*  reversion,  or  remainder, 
and  is  also  seised  ofsocage  land,  and  devise  by  his  wiU  all  his 
lands,  and  afrer  he  selleth  away  the  capiie  land,  or,  that  land  is 
.  recovered  from  him,  the  will  is  good  for  the  whole  socage  landL 
The  values  both  of  the  third  part  and  the  two  parts  of  the  lands 
shall  be  tdJcen  as  they  happen  to  be  at  the  time  of  the  death  of 
the  devisor ;  for  then  his  will  takes  efiect 

3  Co.  84, 85,  He  that  holds  by  knights  service  in  chiefe,  deviseth  by  his  will 
sir  Richard  a  rent,  common,  or  other  profits  as  shall  amount  to  the  value  of 
Pexhall's  case.  ^^^  ^^ffts  out  of  all  his  lands :  this  rent  issueth  only  out  of  the 
fer^B^i  two  parts,  and  the  third  part  is  free  of  it.  And  if  he  hath  lands 
^^                 holden  by  knights  service,  and  not  in  capi^y  he  may  charge  two 

parts  of  the  knights  service  land  as  is  aforesaid,  and  all  his  eocMe 
umd,  &c.   And  if  he  hath  onely  socage  land,  he  may  by  his  wiD 

6  Co.  17, 18,  charge  it  at  his  pleasure,  so  as  the  king's  and  lord's  third  part  is 
in  dr  Edward     free,  and  the  heire's  two jparts  charged ;  and  this  is  onely  by  force 

Clare's  case.         ^f  ^^  statute  of  34  H.  8. 

I^ost  371?  If  a  man  make  a  feoffinent  in  fee  of  his  lands  holden  by  kn^ts 

Cro.  Cha.  38.)  service  to  the  use  of  such  person  and  persons,  and  of  such  estate 

1  Vent  104.  ^^  estates,  &c.  as  he  shall  i4>point  by  his  will,  in  this  case,  by 

4  V^  6377  operation  of  law  the  use  and  state  vests  in  the  feofibr,  and  he  is 

7  T.  R.  146.  seised  of  a  Qualified  fee.  In  tlus^  case,  if  the  feoffor  limit  estates 
1  B.  &  P.  194.  by  his  will,  by  force,  and  according  to  his  power,  there  the  uses 
9  Yes.  394.         1^2^  estates  growing  out  of  the  feomnent  are  ^ood  for  the  whole, 

and  the  last  will  is  but  directory  (5).  But  m  that  case,  if  the 
feoffor  had  devised  the  land  (as  owner  thereof)  without  any  ie» 
ference  to  the  feoffinent  and  power  thereby  given,  then  taking 
effect  by  the  will,  it  is  void  for  a  third  j^art.  But  if  he  had 
formerly  conveyed  two  parts  to  the  use  of  his  wife,  &c.  and  after 
devised  the  residue  by  his  will  without  any  reference  to 
his  power  by  the  t^  feoffinent,  yet  this  will  shall  enure  r\  \^[^ 
to  aeclare  the  use  upon  the  feoffinent,  because  he  had  |_  n  J 
no  power  as  owner  of  the  land  to  devise  any  part  of  it 
(ly  But  if  the  feoffinent  had  been  made  to  the  use  of  his  last  will, 

although 

(5)  Adjudged  ace.  in  Mytton  and  Lutwich,  W.  Jo.  7., 

(1)  Thia  was  the  point  adjudged  in  sir  Edward  Clere's  case;  and  though, 
as  the  tohde  of  the  land  is  now  devisable,  the  doctrine  of  that  case  is  no  longer 
of  consequence  in  respect  to  the  extent  and  exercise  of  the  power  of  devising, 
yet  it  may  be  material  for  other  purposes ;  for  it  comprehends  a  general  rule, 
settling  how  an  act  shall  operate,  where  it  may  take  efect  in  two  ways,  that  is, 
either  as  the  execution  of  a  power  derived  from  interest^  or  as  the  execution 

of 
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although  he  deviaeth  the  land  with  refer^ce  to  the  feofimeut^ 
yet  it  taketh  effect  only  hy  the  will,  and  not  by  the  feoffinent(2).  C^Io*  ^^^) 
AH  which  and  many  other  pomts  of  intricate  and  abalniae 
learning  you  shall  more  largely  read  in  my  Reports. 

"  Without  any  liverie  of  seisin  to  he  made  to  him,  S^cJ*  Forin 
his  life  time  livery  of  seisin  could  not  be  made,  because  his  will 
is  ambulatbrie  till  his  deaths  and  no  estate  passeth  during  his 
life;  neither  can  livery  be  made  after  his^  decease,  for  then  it  4o  Ass.  38; 
Cometh  too  late. 

Here  (Sfc)  (3)  implyeth,  that  the  devise  is  good  without  any 
attumement  of  any  lessee  or  tenant. 

Sect.  168. 

A  LSOy  though  a  man  may  not  grant,  nor  give,  his  tenements  to  his 
iD^e  during  the  coverture,  for  that  his  wife  and  he  be  but  one  person 
in  the  law ;  yet  by  such  custome  he  may  devise  by  his  testament  his  tene- 
ments to  hts  wife,  to  have  and  to  hold  to  her  in  fee  simple,  or  in  fee  taile, 
or  for  tearme  of  life,  or  yeares,  for  timt  such  devise  taketh  no  effect  but 
after  the  death  of  the  devisor.  And  if  a  man  at  divers  times  makes  divers 
testaments,  and  divers  devises,  Sfc.  yet  the  last  devise  and  will  made  by  kim 
shall  stand,  and  the  others  are  voyd(s), 

*^J  MA  N  may  not  grant ,  norgive,  his  tenements  to  hismife,  4*c." 

This  opinion  is  [a]  cleere,  for  by  no  conveyance  at  the  [a]  4  H.  7. 
common  law  a  man  could  during  the  coverture,  either  in  pos- 
session, reversion,  or  remainder,  limit  an  estate  to  his  wife.  But 
a  man  may  by  his  deed  covenant  with  others  to  stand  seised  to 
the  use  of  his  wife,  or  make  a  feoffment  or  other  conveyance 
to  the  use  of  his  wife;  and  now  the  state  is  executed  to  such  uses 
by  the  statute  [6]  of  27  H.  8.  for  an  use  is  but  a  trust  and  con-  [h]  27  H.  8. 
fidence,  which  by  such  a  mean  might  be  limited  by  the  husband  cap.  10. 
to  the  wife.    But  a  man  cannot  covenant  with  his  wife  to  stand  (Plowd.  i  u. 
seised  to  her  use ;  because  he  cannot  covenant  with  her,  for  the  ^^  'j^^  ^gg  v 
reason  that Zfif^/e^on here  yieldeth (4).  •/    v 

"  During 


of  a  power,  not  arising  from  interest^  but  spectally  reserved.  In  the  great  case 
0f  Commendams  the  doctrine  is  well  explained  by  lord  Hobart,  «nd  finely 
applied.    Hob.  i6o.-4Note  141.] 

(3)  The  distinction  here  made,  between  a  feoffment  to  the  use  of  a  lattwU, 
4md  <me  to  "such  uses  as  ihefe(^r  should  appoint  hy  last  mll^  seems  extremely 
«ubde.  However,  lord  Coke  reports  it  as  adopted  by  «the  judges  in  sir  Edward 
Clere's  case ;  and,  according  to  Moore,  the  same  point  was  adjudged  in  Battey 
and  Trevilian.  Mo.  278.  But  then  as  to  the  former  of  these  cases,  the  opinion 
on  this  point  must  have  been  extra-judicial,  the  feoffinent  having  been  to  JvcA 
uses  as  should  be  appointed  by  mill,  and  not  to  the  use  ofthe  will  itsetf;  and  as  to 
the  latter  case,  it  went  off  mially  on  another  point.  The  reasoning  in  support 
of  the  distinction  will  be  found  post.  271.  b.  and  more  at  large  in  Mo.  516. 
—[Note  143.] 

(d)  See  note  4  of  fol.  1 1 1.  a. 

(4)  The  words  and  the  others  are  voyd  are  not  in  L.  and  M. — Roh. — nor  P. 

(5)  See  further  on  this  subject  ante  note  1,  fol.  3.  a.    {See  also,  3  Atk.  73. 
Law  Uses  &  T.  53.    5  Term.  Rep.  381.] 
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**  During  the  caterture.*'  That  is>  during  the  continoance  of 
the  marriage.  For  to  cover  in  EnglM  la  tegere  in  LoHne^  and 
is  80  called,  for  that  the  wife  is  sub  pdestaie  vf'rt,  and  die  is 
disabled  to  contract  with  aiTjr  without  the  consent  of  the  husband. 

€]  Bracton,       [c]  Omnia,  qua  SU7U  uxortSy  sunt  ipsius  viri      Non  hahet  uxor 

lb.  9.  c  15.      potestalem  m,  sed  vir. 


*^  One  person  in  the  lato**  Vir  et  uxor  sunt  quad  wma  permtii 
Ideqw  l>b.  5-  quia  caro  una,  et  sanguis  unus.  Res  licit  sit  propria  nxoriSf  w 
T«ct.6.c»p.a5'  tamen  ejus  custos  cum  sit  caput  nudieris. 
Oo  £2b.  i«9.  ^^  Cestuv  que  use  had  devised  that  his  wife  should  sell  hisland, 
Piowd.  41 4.)  *  and  made  her  executrix  and  dyed,  and  she  tooke  another  husband, 
foH.  7.  so.       she  might  sell  the  land  to  her  husband,  for  she  did  it  in  aider 

droity  and  her  husband  should  be  in  by  die  devisor  (6). 

''  By  his  testament,'*  Testamentum  is  (as  is  said  before)  tedaUo 
mentis  (7),   and  is  £ivourably  to  be  expounded  according  to 
die  meaning  of  the  testator.    In  contracttbus  ben^gna, 
t^  in  testamentis  beni^nior,  in  restitutionibus  berngms-  ^11271 
sima  interpretatio  factcnda  est.  L  b.  J 

<<  To  his  wife"  And  Littleton himselfe yieldeth  die  reason; 
M  4  £.  3.  tit  [d\  because  me  devise  doth  not  take  effect  till  after  the  decease 
pevise,  93.  ^f  ^^  devisor.  And  in  some  \e'\  places  the  custome  is  general], 
to  44AM.  p.36;  ^      ^  •■  -■  *^  that 

44  K  3.  33-     18  £.3.  8. 


(6)  Acc.  post.  iSy.b.  It  is  agreed  in  the  books,  that  a  wife  may,  without 
her  husband,  execute  a  naked  authority,  whether  given  before  or  after  coverturty 
and  thouffh  no  special  words  are  used  to  dispense  with  the  disability  of  cover- 
ture :  and  in  the  case  put  by  lord  Coke  tiie  devise  gives  no  more.  The  rule  is 
the  same,  where  both  an  interest  and  an  authority  pass  to  the  wife,  if  the  autho- 
rity is  collateral  to  and  doth  not  flow  from  the  interest ;  because  then  the  two 
are  as  unconnected  as  if  they  were  vested  in  different  persons.  See  1  Ves.  157' 
1  Ch.  Ca.  17.  Q  Freem.  91.  Wing.  156.  Amb.  467. 473.  1  Ves.  33'305-  sB'- 
P.  €.308.  2  Ves.  191.  Com.  Rep.  496.  Rep.  temp.  Finch,  346.  As  too  a  feme 
covert  may  without  her  husband  convey  lands  in  execution  of  a  mere  power  or 
authority,  so  may  she  with  equal  effect  in  performance  of  a  condition,  where  land 
is  vested  in  her  on  condition  to  convey  to  others.  W.  Jo.  1 37, 1 38.  The  reason 
why  in  these  instances  the  wife,  may  convey  without  her  husband,  seems  to  be, 
that  he  can  receive  no  prejudice  from  her  acts,  but  a  great  one  might  arise  to 
^^AffOh  i^his  concurrence  would  be  essendal.  Tet  if  the  legal  estate  of  Isodi 
isvest^in  a  married  woman  on  trust  for  another,  some  hold  that  she  cannot  pass 
it  to  cestui  que  trust,  unless  the  husband  joins ;  and  therefore  that  if  she  makes 
feofinent  or  fine  without  him,  the  first  will  be  void,  the  latter  voidable.  This  was 
iAe  opinion  of  judee  Jones  in  the  case  of  Daniel  and  Upley ;  but  the  tnd^ 
Whittock  and  Dodridge  dissented  from  Jones,  and  hela,  that  the  husbaaas 
joining  was  not  any  more  requisite  than  in  die  other  cases.  W.  Jo.  1 37.  Perhaps 
however  Jones's  opinionmay  be  most  conformable  to  stricdy  legal  doctrine;  sm 
his  thus  disdnguishing  a  trust  from  a  power  and  a  condition  maybe  accouaied 
for«  Trusts  are  properly  the  subjects  of  consideradon  for  the  courts  of  equity 
only ;  and  though  iu  them  the  legal  estate  is  made  subservient  to  the  trust,  yet 
.the  courts  of  law  take  nodce  of  trusts  for  very  few  purposes,  nor  wiU  it  be  easf 
to  find  an  authority  for  depardng  from  any  rule  about  the  effect  of  1^1  cf»' 
veyances,  merelv  in  respect  of  their  being  a  performance  of  trusts.  See  further 
as  to  acts  by  a  ^me  covert  without  her  husband,  under  the  tides  Baron  aod 
.feme,  Executor  smd  Administration,  in  the  Abridgments.<-^[Note  143*] 

(7)  See  the  note  on  this  sort  of  etymology  in  fol.  1  |o.  a. 
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that  he  may  devise  any  lands,  &c.  in  some  If]  places  lands  onely  [/]Brittoii,<^. 
which  the  devisor  purchased ;  in  some  places  Uiat  he  may  devise 
any  estate ;  in  some  places  for  life  onely,  &c. 

But  albeit  the  last  will  doth  not  take  effect  untill  afler  his  de- 
cease, yet  if  a  feme  covert  be  seised  of  lands  in  fee,  she  cannot 
devise  the  same  to  her  husband,  because  at  the  making  of  her 
will  she  had  no  power,  being  sub  potestate  nn ,  to  devise  the 
same ;  and  the  law  int^ideth  it  should  be  done  by  coertion  of 
her  husband. 

*' Divers  testaments"    For  voluntas  testatoris  est amhulaioria  s  H. 5.  8. 
Msque  ad  mortem  (as  hath  beene  said  before)  and  the  latter  will  a  R.  3.  ««. 
doth  countermand  the  first.  And  it  is  truely  sayd,  that  the  first  ^"*  j^"*^* 
grant  and  the  last  will  is  of  the  greatest  force.  2  J^'  640.) 

*^  Divers  devises,  Sfc.**  Here  by  fSpc.J  is  to  be  understood  as 
well  devises  of  chattels  reall  or  personall,  as  of  fireehold  and 
inheritance  :  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last  devise  taketh  place.  Ciim  duo  inter  se 
pugnantia  reperiuntur  in  testamento,  ultimum  ratum  est  (1). 


Sect.  169. 

j4  LS  O,  by  such  custome  a  man  may  devise  by  his  testament,  that  his 
'^  executours  may  alien  and  sell  the  tenements  that  he  hath  in  fee  simple, 
for  a  certaine  sum,  to  tribute  for  his  souk  (d).    Li  this  case,  though  the 

devisor 


(1)  There  is  a  great  contrariety  in  the  books,  on  the  effect  of  two  inconsistent 
devises  in  the  same  will.  Some  hold  with  lord  Coke  that  the  second  devise  re- 
vokes the  first.  Plowd.  541.  3  Atk.  374.  Others  think,  that  both  devises  are  void 
on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
^eatest  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties. 
The  authorities  for  and  against  lord  Coke*s  opinion  are  well  collected,  and 
arranged  in  a  note  in  the  English  edition  of  Plowden.    Seepage  541.— Also 

,  amongst  those  who  think  that  both  devises  shall  operate,  there  is  some  difference 
as  to  the  manner  in  which  the  two  devisees  ought  to  take.  In  some  of  the  old 
books  it  is  said  generally  tliat  there  shall  be  a  join-tenancy.  But  according  to 
the  modem  opinion,  and,  as  it  seems,  the  best,  there  will  be  a  join-tenancy  or  a 
tenancy  in  common,  according  to  the  words  used  in  limiting  the  two  estates ; 
by  which  we  presume  it  is  meant,  that  if  the  two  estates  given  by  the  will  have 
the  unit^  or  sameness  of  interest  in  point  of  quantity  essential  to  a  join-tenancy, 
the  devisees  shall  be  join-tenants,  but  otherwise  shall  be  tenants  in  common. 
See  3  Atk.  493.— [Note  144.] 

(2)  The  distribution  here  meant  probably  was  giving  money  to  the  church 
to  liave  masses  for  the  testator's*  soul ;  a  superstition  very  common  in  the  time 
of  Littleton,  and  then  not  inconsistent  with  any  law.  Afterwards  indeed  uses 
and  tnists  of  land  for  such  purposes  were  restrained  by  the  23  of  Hen.  8.  c.  lo, 
commonly  called  the  statute  o£ superstitious  uses,  though  not  xioholly 9  the  statute 
allowing  them  if  they  were  not  appointed  for  more  than  twenty  years,  and 
.without  any  limitation  of  time  in  the  instance  of  cities  and  towns  corporate 
haying  customs  to  devise  in  mortmain.  But  now.  we  apprehend,  that,  inde- 
pendently of  the  statute  of  Henry  the  eighth,  devises  of  this  kind  could  not 
have  efiect ;  for  either  they  would  be  void  by  the  mortmain  statutes^  or,  when 

Vol.  I.  F  F  not 
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devisor  die  seised  of  the  tefiements,  and  the  tenements  descend  unto  his  Aeire ; 
yet  the  executors,  after  the  death  of  the  testator y  may  sell  the  tenements  so 
devised  to  them,  and  put  out  the  heire,  and  thereof  make  a  feoffment, 
alienation  and  estate  by  deed,  or  without  deed,  to  them  to  whom  the  sale  is 
made.  And  so  may  ye  here  see  a  case,  where  a  man  may  make  a  lawful 
estate,  and  yet  he  hath  nought  hi  the  tenements  at  the  time  of  the  estate 
made.  And  the  cause  is,  for  that  the  custome  and  usage  is  such  (i).  For 
a  custome,  used  upon  a  certaine  reasonable  cause,  depnveth.  the  common 
law  (Quia  consuetudo,  ex  cert£i  causft  rationabili  usitat&,  privat  com- 
munem  legem). 

"  n^HA  T  his  executours  may  alien  and  sell  his  tenements.'*  And 
that,  which  in  Littleton  s  time  a  man  might  doe  by  custome, 

33  H.  8.  cap.  1.  in  some  particular  places,  he  may  now  doe  by  the  statutes  of  3s 

34  H.  8.  cop.  5.  and  34  H»  8.  generally. 

''  The  executors,  after  the  death  of  the  testator,  may  sell."  Here 
it  appeareth,  that  the  excutors  havine  but  a  power,  as  Littleton 
49  E.  3. 16.        putteth  the  case,  to  sell,  they  must  all  joyn  m  the  sale.     Tlien 
49  Am.  17.        put  the  case,  that  one  dies,  it  is  regularlv  true,  that  being  but  a 
^u^  ^^  ^^^  auchoritie,  the  survivors  cannot  self.  But  if  a  man  deriwtli 

?5  H.  7.^ra.  31.  ^^^  ^^^  ^  ^'  ^^'  terme  of  life,  and  that  after  his  decease  his 
14  H.  s!  6.  lands  shall  be  sold  by  his  executors  senerally,  (as  JJMeton  here 
30  H.  8.  tit.  putteth  his  case)  and  make  three  or  loure  executon,  and  during 
"* pr'*n  ^'^*  ^-  *  ^®  ^*^®  ®^  ^'  *^^®  ^^  ^^  executors  dieth,  and  then  A.  dieth,  the 
?6  Co  S''* '  "^  other  two  or  three  executors  may  sell,  because  the  land  could  not 
I  Ro.  Abr.  398.  ^  ^^^  before,  and  the  plurall  number  of  his  executors  remained 
Mo.  61, 63. 147.  But  if  they  had  beene  named  by  their  names,  as  by 
Cro,  Cha.  389.)  /.  S,  /.  S,  /.  />.  and  /.  G.  his  executors,  V3-  then  in  V\  137J 

that  case  the  survivors  could  not  sell  the  same,  because  L.   a.  J 

fi  Co.  173.)  the  words  of  the  testator  could  not  be  satisfied ;  and  I 
*]  **^1*  «^  Ei.  myself  knew  this  case  adjudged.  [*]  A  speciall  verdict  was 
L^'inthT"*  ^  found,  that  A.  was  seised  or  certaine  lands  in  fee,  and  devised  the 
King's  Bench,  same  in  taile ;  and  if  the  donee  died  without  issue,  that  his  said 
(Cro.  Eliz.  36.  land  should  be  sold  by  his  sons  in  law,  he  in  truth  having  five  sons 
1 1>on.  385.  in  law.  One  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
^Co^^  after  the  donee  dyed  without  issue,  and  then  the  foure  of  the 

Cro.  Cha!  383.    ^0""^^  ^^^  ^^^  ^^Id  the  land,  and  it  was  adjudged  that  the  sale  was 
1  Ro.  Abr.  338,)  good,  because  they  were  named  generally  by  his  sonnes  in  law^ 

and  the  lands  could  not  be  sold  by  them  all ;  and  the  words  of  the 
will  inabenigne  interpretation  are  satisfied  in  the  plurall  number, 
39  Ass.  p.  17.  albeit  that  they  had  but  a  bare  authority :  but  it  they  had  been 
4£liz.  Dier,3io.  particularly  xuuned,  it  had  been  otherwise.  But  if  a  man  de- 
33  Eiiz.  Dier,  viseth  lands  to  his  executors  to  be  sold,  and  maketh  two  executors, 
^3  £li  Ro  ^^^  ^^  ^^^  dieth,  yet  the  survivor  may  sell  the  land ;  because  as 
1307,10  Com-  ^^  state,  so  the  trust  shall  survive ;  and  so  note  the  diversity 
nmiii  Banco,  and  so  resolTed  in  Vincent's  case.    ( 1  Sid.  6.    Post  1 18.  b.  336.  a.  31 5.  b.) 

betweene 

\ . 
not  within  the  reach  of  any  of  them,  would  be  deemed  snperatitioas  by  our 
courts  of  equity ;  which  would  therefore  direct  the  money  to  be  applied  \m 
some  use  really  diaritable,  at  the  court's  discretion ;  or,  should  the  determined 
cases  not.be  thought  strone  enough  to  warrant  the  exercise  of  a  discretion  ao 
large,  would  consider  the  devisee  as  a  trustee  for  such  as  would  be  entitled  if 
there  was  bo  devise.  See  the  cases  referred  to  in  Vin.  Abr.  CharitaNe  UseSf  ^ 
— [Note  145.]. 

(l).^c.  in  L.  todvM. ;.  ^ 
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betweene  a  bare  trust,  and  a  trust  coupled  with  an  interest.    In 

both  those  cases  the  executors  mov  [a]  sell  part  of  the  land  ^t  [a]  i  Co.  173. 

one  time»  and  part  at  another,  as  they  may  nnde  purchasers.       "*  Digges's  ca«e. 

In  LUtlHon's  case  admit  that  one  executor  had  refused  to  sell, 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  cleare  that 
the  others  could  not  sell.    But  now  by  the  statute  [61  of  21  H.  8.  [&]  ai  H.  8. 
it  is  provided,  that  where  lands  are  willed  to  be  sold  by  execu-  ^*P*  4- 
tors^  that  though  part  of  them  refuse,  yet  the  residue  may  sell. 
And  albeit  th^ietter  of  the  law  extendeth  only  where  executors 
have  a  power  to  sell,  yet  being  a  beneficiall  law,  it  is  by  construc- 
tion extended  where  lands  are  devised  to  executor  to  be  sold. 
Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other  (i  Leon,  60.) 
make  sale  to  him  that  refused,  because  be  is  party  and  privy  to  '^J^'  p  ^-  ^>  "^ 
the  last  will,  and  remluAs  executor  still.    Mine  advice  to  them  pi^^'g^^ 
that  make  such  devises  by  will,  to  make  it  as  certaine  as  they  Bendiue's  Re^ 
can,  is,  that  the  sale  bee  made  by  his  executors,  or  the  survivors  port. 
or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so  many  0  ^^  Abr.   . 
of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like,  g!^*    *  ^°" 
And  it  is  better  to  give  them  an  authority  than  an  estate ;  unlesse  ^ 

his  meaning  be,  they  should  take  the  profits  of  his  lands  in  the 
meane  time ;  and  then  it  is  necessary  that  he  deviseth,  that 
the  meane  profitSitill  the  sale  shall  be  assets  in  their  hands,  for 
otherwise,  ttiey  shall  not  be  so.  But  hereof  thus  much  shall 
suffice  (a). 

«  And 

'  •  ■»"  III  III.  .1  .-,. .  I.I  ■  ^ 

(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  about 
tlie  effect  of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a 
variety  of  observation. — He  first  supposes,  that  such  a  devise  passes  no 
interest  or  estate  to  the  executors,  but  merely  a  potoer  or  authority ;  and 
thence  he  infers,  that,  like  common  naked  autliorities,  it  will  not  survive. 
1  Br.  Ch.  Ca.  136;  Fow.  Dev.  303.  Swin.  390.  But  these  positions  seem 
at  least  Controvertible,  having  been  expressly  contradicted  by  dedsions  since 
lord  Coke's  time?  and  though  both  should  be  admitted  to  be  true  in  point  of 
7aw,  they  wotdd  not  avail  in  a  court  oi  equity  \  as  this  jurisdiction,  notwith- 
standing the  extinction  of  the  power  at  law,  would  compel  its  execution  in 
fkvour  of  those  for  whose  benefit  the  power  was  given.  As  to  the  power's  not  * 
surviving  for  want  of  an  interest,  lord  Coke  himself,  both  here  and  in  other 
places,  concedes,  that  if  one  deoises  lands  to  he  sold  hy  his  executors^  an  interest 
will  pass.  See  post.  181.  b.  336.  a*  Now  such  a  devise  so  resembles  devising 
that  executsrt  mall  sdl  the  landy  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refinement ;  such  as  rather 
consists  in  the  formal  arrangement  of  words,  than  of  any  thing  substantial. 
But  die  subtlety  of  tiie  distinction  is  not  the  only 'objection  to  it;  lord  Hale, 
whilst  he  was  chief  baron  of  the  exchequer,  referring  to  a  casc^,  in  which  it  was 
adjudged  against  the  distinction.  Hardr.419.  However,  it  has  been  adopted  in 
cases  since  the  first  publication  of  the  Coke  upon  Littleton.  Thus  in  the  case  of 
luovell  and  Barnes,  in  the  1 2th  of  Charles  tlie  first,  though  the  judges  held  that 
such  a  power  of  selling  given  to  ftvd  executors  siwived,  yet  they  disavowed 
founding  themselveiB  on  the  will's  passing  an  interest.  See  W.' Jo.  352,  and 
Cro.  Cha.  382.  Nay,  even  in  a  case  of  much  later  date,  lord  d^mcellor  King 
acted  as  if  he  deemed  the  distinction  settled  at  law ;  for  he  directed  the 
heir  to  join  in  a  sale,  in  which  his  concurrence  would  otherwise  have  been 
unnecessary.  See  Yates  and  Compton,  2  P.  Wms.  308.  In  respect  to  the 
operation  of  such  a  devise,  considered  as  mere  authority,  the  strict  notion  about 
naked  p&wers  is  certainly- with  lord  Coke ;  and  some  of  the  old  books,  besides 
those  cited  hy  him,  very  much  favour  its  application  to  the  case  of  executory. 
Dy,  119.  ed.  1688,  the  case  in  marg.  and  Mo.  61.      But  diere  are  some 
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4^r.%.t6.  ^  And  thereof  make  a  Jfoffmeat."    For  dbekdieeKCcatonii 

ifihm,%,  thtfcateha^eoocstaieor  iDteiatintiiebBdvbatoBljalNBe 

f^rTiw.^-.  and  naked  pofrer,yct  th«  feaftneot  amonnfrth  to  an  aBcMtion, 

Mllfiio  to  T»t  the  land  mtbc  feoffee,  aihoppcareth  here,  jBKltlw 

I  j^  M.  7'  >9.  h.  shall  be  in  by  the  devuor. 


respectable  authorttiet  the  other  way :  for  Perkins  is  of  opinion,  that  die  power 
of  selling  may  be  exercised  by  the  stmriving  executor ;  and  Brook  infin  tbe 
same  doctrine  to  be  the  point  adjudged  in  a  case  of  Edward  the  third;  and 
filit}ier,  it  was  held  accordingly,  br  three  Judges  in  the  reign  of  Cbsrkitlie 
ftrst,  on  a  reference  to  them  out  of  chancery.  Peiidns,  sect.  550.  Bro.  Abr. 
DeviUf  so.  and  the  case  of  Lorell  and  Barnes,  Cro.  Cha.  382.  W.Jo.  ^ 
Thig  laUer  opinion  seams  most  likehr  to  conform  to  the  meaning  of  a  wiDia 
cases  of  this  sort;  for  it  can  scarcely  be  imagined,  that  a  testator,  when  he 
intrusts  his  executors  with  a  power  of  seliing  land,  should  mean  to  bar^  time 
ibr  whose  bene6t  he  direcU  the  sale  dinppointed  bj  the  death  of  one  of  the 
persons  invested  with  an  authority,  wfaidi  the  surmror  is  e<}ually  captble  of 
executing.  Perhaps  too  it  may  be  possible  to  justify  the  opmion,  by  pronsg 
a  power  of  selling  taus  given  to  executors  to  be  something  more  than  m  cm 
or  a  naked  power.  Where  a  naked  power  4s  vested  in  two  or  more  a(WM^ 
without  any  reference  to  an  office  m  its  nature  liable  to  survivonhip,  asan 
executorship  is,  it  without  doubt  would  be  a  contradiction  of  the  ^eral  nle 
to  allow  the  power  to  survive.  But  where  a  power  of  selling  is  ^en  to 
exectUorif  or  to  persons  nominaim  in  that  character,  it  is  not  wholly  irrecoo- 
H:ilable  with  the  rule  to  deem  a  surviving  executor  a  person  within  the  de- 
'scription;  for  by  the  death  of  one  executor  the  whole  character  of  executes 
becomes  vested  in  the  survivor,  and  the  power  being  annexed  to  the  executon 
ratione  qffkih  and-  tlie  office  itself  surviving,  why  should  not  the  power  annexed 
to  it  also  survive,  as  well  as  where  it  survives  by  reason  of  being  coupled  wi^ 
an  interest  f  This  manner  of  accounting  for  the  xypinion,  that  a  oower  <n 
selling  annexed  to  an  exeoatorship  may  survive,  is  only,  a  conjecture,  hazarded 
for  the  sake  of  reconcilinff  a  particular  case  with  a  genera/  rule ;  the  reasoos 
which  Influenced  those  who  adopted  the  opinion  not  appearing  in  any  book 
'  we  have  seen.  . However,  the  conjecture  is  agreeable  to  the  manner  in  wbidi 
lord  Hale,  in  a  manuscript  note  on  a  Coke  upon  Littleton  we  have  been 
favoured  with,  is  represented  to  haive  considered  the  power  as  surviving  vb^ 
fftven^tahtfo  executors,  as  in  the  caBe4>fLovell  and  Barnes.  The  words  of 
ttne  note  are  these :  Hale^  chief  baron^  sayi  it  is  so^  because  they  xoerUo  «/l  ^ 
reason  officii ;  yet  the  lato  stands  that  authorities  shall  not  survive;  andpethep 
it  had  been  athervsise^  if  he  had  ordered  his  land  to  be  sold  by  A^  ana  B.  ^ 
-being  named  executors^  and  one  of  them  had  died^for  that  seems  to  be  a  penosal 
trust.  The  conjecture  also  receives  great  countenance  from  some  boob,  ia 
'Which  it  is  said,  that  such  a  power  of  selling  given  to  executors  shall  j>eis}» 
•their  executors  and  administrators ;  for  if  an  authority,  not  being  coupled  widi 
•an  interest,  heeomcB  transmissible  in  the  way  of  succession  ta  tii^to*^ 
^executed,  by  reason  of  its  being  given  to  executors,  much  more  may  ittfmn^ 
for  a  like  reason.  Kelw.  44.  a  BrownL  194.  If  indeed  the  doctrine  in  the 
books  we  refer  to  is  well  founded,  it  will  prove  a  power  of  selling  land  given^ 
•executors  capable  both  of  transmission  and  sutvivorslup.  But  whether,  lord 
'Coke's  notion  of  the  power  not  surviving,  qr  the  opposite  one,  most  conforas 
•  to  strictness  ofUm^  is  not  now  of  any  great  importance ;  as  such  a  power^  titoagb 
extinict  at  /ow,  would  certainly  be  eiUbrced  iiieauiiy.  This  has  long  been  the 
psactice  of  our  courts  of  equity ;  these  rightly  aeeming  thepurpoK-forwlw' 
the  testator  directs  the  money  arising  from  tne  sale '  to  be  applied,  to  be  th^ 
aubsuntlal  part  of  the  devise,  and  the  persons  named  to  execute  die  P**^^ 
selling  to  be  mere  trustees;  which  brings  the  case  within  the  general  cole <>^ 

equity, 
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''  By  deed  or  imthout  deed^    And  therefore  if  bj  the  custome  19  H.  6. 
a  man  devi^eth,  that  a  revendoa  or  any  other  thing  that  lyeth  in  ('  ^'^°*  3**) 
grant  shall  be  sold  by  the  executors,  they  may  sell  the  same 
without  deed  (3) ;  for  the  vendee  shall  be  in  by  the  devbor,  and 
not  by  the  executors,  as  hath  bee;pe  said. 

.  ^^(hnsuetudoexcertdcaiudratianahiliusitaidprivatcommunem 
kgem*'  Quia  consuetudo  contra  rationem  introducta  poHils  usur' 
paUo  quam  consuetude  appMari  debet.  Consuetudoprascripta  et 
Ufftima  xincit  legem. 

<<  Privat  communem  les:em"    For  no  custome  or  prescription  4  &  41 4. 
can  take  away  the  force  of  an  act  of  parliament  (4):  and  therefore  *  *  j^*  4-  7* 
Littleton  materially  speaketh  here  of  the  common  law.  7H  ^  »fal 

911.6.5$.    8U.7.4.    8  EUc  Dier,  a47-    (a  Roll.  Abr.  368.    4  IiMt  974.  ag8.  aQ3,>, 

Sect. 


equity,  that  a  trust  shall  never  fail  of  execution  for  want  of  a  trustee,  and  tliat 
if  one  is  wanting  the  court  shall  execute  the  office.  The  relief  is  administered' 
by  considering  the  land,  in  whatever  person  vested,  as  bound  by  the  ^rf»^,and> 
compelling  the  heir,  or  other  person  having  the  legal  estate,  to  perform  it. 
There  are  many  printed  precedents  of  thus  executing  not  only  powers  actually, 
extinct  at  law,  or  supposed  to  be  so,  but  also  such  as,  in  point  of  law,  either 
for  want  of  the  will's  naming  by  whom  they  should  be  executed,  or  because 
those  named  had  died  before  Uie  testator^  never  could  exist  or  take  effect. 
8ome  of  these  precedents  are  as  early  as  the  reign  of  Charles  the  first.  See 
Locton  andLocton,  2  Freem.  136,  and  1  Cha.  Cas.  179.  Garfoot  andGarfoot, 
1CI1a.Ca8.35.  Gwilliam  and  Rowel,  Hardr.  304.  Pitt  and  Pelham,  9  Freem.  134. 

1  Cha.  Rep.  283,  and  1  Cha.  Cas.  176.  T.  Jo.  25.  1  Lev.  304.  See  also 
Max,  of  £q.  57,  and  Vin.  Abr.  Devise,  Q.  e.  and  S.  e.  Nor  do  tlie  courts  of 
eauity  appear  ever  to  have  confined  this  relief,  as  they  certainly  do  many  kinds  • 
of  aid,  to  persons  of  particular  and  favoured  descriptions,  such  as  wife,  chil- 
dren, or  creditors;  for  though  in  some  of  the  old  cases,  the  persons  relieved- 
were  of  one  or  other  of  these  descriptions,  yet  in  others  nearly  of  the  same 
time  the  parties  are  not  stated  to  have  fallen  wiUiin  either  of  them  ;  and  we 
have  not  heard  of  any  case,  in  which  relief  has  been  refused  on  that  account. 
See  Locton  and  Locton  already  cited,  and  the  case  of  Tenant  and  Browne 
cited  in  1  Cha.  Cas.  1 80.  The  reason  of  not  favouring  particular  persons  in  this 
instance  will  appear  evident,  when  it  is  considered,  that  testamentary  powers 
to  sell  are  deemed  to  be  in  the  nature  of  trusts^  and  trusts  are  executed  in 
equity  for  all  persons  indiscriminately. — Lord  Coke  next  takes  for  granted,  that 
if  .there  is  a  devise  to  A.,  for  life,  and  that  afler  his  decease  the  lands  shall  be  sold 
hu  the  testators  executors,  they  cannot  sell  tlie  reversion,  but  must  wait  till  (be 
(][eath  of  the  wife :  and  the  case  cited  from  Bro.  Ahv,  Devise,  jA,  1 ,  countenances 
this  opinion.  But  in  one  report  judge  Haughton  argues,  that  the  words  after 
the  decease  of  the  tenant  for  life,  mean  only  to  mark  the  determination  of  his 
estate,  not  to  limit  the  time  for  sale,  and  therefore,  that  a  sale  may  be  in  his 
life-time;  and  in  toother,  judge  Clench  expresses  himself  almost  to  the  same 
purpose.    2  Bulst.  125.    Godb.  46.    There  is  also  a  case  against  lord  Coke  in 

2  Leon.  220,  and  the  point  is  doubted  in  Cro.  Cha.  382  *. — See  further  in 
respect  to  such  devises,  Vin.  Abr.  K.  e.  to  S.  e. — [Note  146.] 

-(3)  The  case  cited  in  the  margin  from  19  H.  6.  is  in  fo.  23. 
(4)  See  1 15.  a.  ante  81.  b.  [See  also  1  Term  R.  723.  3  Term  R.  271.] 

•  But  wee  Anon,  Excheq.  1806,  cited  in  Mr.  Sugdetis  Tnatuc  afPewerSt  3rf  ed.  p.  373. 
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yiND  note,  that  no  custome  is  to  bee  allowed^  but  such  custome,  as  hoik 
bin  used  by  title  of  prescription,  that  is  to  say,  from  time  out  ofmindt. 
But  divers  opinions  Kave  beette  of  time  out  of  minde,  Sfc.  and  y  titk  of 
prescription,  which  is  all  one  in  the  law.  tor  some  have  send,  that  time 
out  of  mind  should  bee  said  from  time  of  limitation  in  a  writ  of  right -^ 
that  is  to  sau,  from  the  time  of  kin^  Richard  the  first  after  the  Conamty 
as  is  given  bif  the  statute  ojTWestminster  the  first,  for  that  a  writ  of  right 
is  the  most  lugh  writ  in  His  nature,  that  may  be.  And  by  such  a  writ  a 
man  may  recover  his  right  of  the  possession  of  his  ancestors  of  the  most 
ancient  time,  that  any  man  may  by  any  writ  by  the  law,  Sfc.  And  in  so 
much  that  it  is  given  du  the  said  estatute,that  in  a  writ  of  right  none  shall 
be  heard  to  demand  of  the  seisin  of  his  ancestors  of  longer  time  than  of  the 
time  of  king  Richara  aforesaid,  therefore  this  is  proved,  that  continuance 
of  possession,  or  other  customs  and  usages  used  after  the  same  time  (puis  le 
dit  temps)  *,  is  the  title  of  prescription,  S^c.  And  this  is  certaine.  And 
Qthers  nave  said,  that  well  and  truth  it  is,  that  seisin  and  continuance  afier\ 
the  limitation,  8^c.  is  a  title  of  prescription  (puis  le  dit  limitation  (1)  est  im 
title  de  prescription),  as  is  aforesaid,  and  by  the  cause  aforesaid.  But 
tliey  have  sayd,  that  there  is  also  another  title  of  prescription,  that  was  at 
the  common  law  before  any  estatute  of  limitation  of  writs,  S^c.  and  that  it 
was,  where  a  custome,  or  usage,  or  other  thing,  hath  beme  used,  for  time 
whereof  mind  of  man  runneth  not  to  the  contrary.  And  they  have  said, 
that  this  is  proved  by  the  pleading,  where  a  man  will  plead  a  title  of  pre- 
scription of  custome  (2).  riee  shall  say,  that  such  custome  hath  beenented 
from  time  whereof  the  memory  of  men  runneth  not  to  the  contrary,  that  is 
as  much  as  to. say,  when  such  a  matter  is  pleaded,  that  no  man  then  (dite 
hath  heard  any  proofs  of  the  contrary ;  nor  hath  no  knowledge  to  the 
contrary ;  and  insomuch  that  such  title  of  prescription  was  at  the  comnm 
law,  and  not  put  out  by  an  estatute,.  ergo,  it  abiaeth  as  it  was  at  the  com' 
mon  law ;  and  the  rather,  insomuch  that  the  said  limitation  if  a  writ  of 
^S^^  (3)  is  of  so  long  time  passed  (^).  Ideo  qusere  de  hoc.  And  many 
otlier  customes  and  usages  have  such  ancient  boroughes. 

(4  Ck>.  Luttrel'8    ''  pRESCItlPTIO  N."    Prescription  is  a  title  taking  hi* 
rRoIlAbr.^^*  substance  of  use  and  time  allowed  by  the  law.    Pra- 

265,366.  scriptio   est   titulus   ex   usu    et  tempore  stibstantiam 

1  Sid.  161.         t^capiens  ah  auihoritate  legis.    In  the  common  law  a  rilSH 
» J^^l-  Abr.        prescription^  which  is  personal,  is  for  the  most  part  L  5.  J 
Cro  Cha!  i-y  ^  applyed  to  persons,  being  made  in  the  name  of  a  cer- 
(4  Co.  36.)         ^^°  person  and  of  his  ancestors,  or  those  whose  estate  he  hath; 

or  in  bodies  politique  or  corporate  and  their  predecessors;  for  tf 
a  naturall  body  is  said  to  have  ancestors,  so  a  body  politique  or 

corporate 


•  The  French  word  puis  gems  here  to  tign^y  from  or  ever  since  and  tut  after  « 
hrd  Coh:  translates  it.     See  Mr.  Ritso^s  Intr.  p.  1 1  o,  1 1 1 . 

t  See  the  note  above,  and  Mr.  Huso's  Intr.  idfi  supra. . 


(1)  <^c.  in  L.  and  M.  and  Roh.  (3)  ^-c.  in  L.  and  M.  and  Roh. 

(i)  S^c.  in  L.  and  M.  and  Roh.  (4)  ^c.  in  L.and  M.  and  Roh. 


L.2.C.10,S.170.  OfJPenurein Burgage.  [113.b.ll4.a.&b. 

corporate  is' said  to  faave  predecessors*  '  And  a  custdme,  which 
'is  local,  is  alledged  in  no  person,  but  layd  within  some  manner  or 
other  place.     As  taking  one  example  for  many.    J.  S.  seised  of  (CCo.  66.  a. 
the  manner  of  D.  in  fee  prescribeth  thus :  that  /.  S.  his  ances-  ^^•^'  ^•) 
tors,  and  all  those  whose  estate  he  hath  in  the  sayd  manner,  have  j^^J'^'^^  ^ 
time  out  of  minde  of  man  had  and  used  to  have  comnion  o^pas-  Pntcr'  loo. 
ture,  &c.  in  such  a  place,  &c.  being  the  land  of  some  other,  Arc.  6  £.  6.  -Dy.  71. 
as  pertaining  to  the  sayd  manner.    This  jproperly  we  call  a  ^4  ^  3- 
prescription.     A  custome  is  iii  this  manner.    A  copyholder  of  ^^- ^77*. 
the  mannor  of  2>.  doth  plead,  that  within  the  same  manner,  there  i\i^  e!^. 
is  and  hath  beene  such  a  custome  time  out  of  mind  of  man  used,  aa  H.  6. 14. 
that  all  the  copyholders  of  the  said  mannor  have  had  and  used  to  1 6  £.  a.  tit. 
have  common  of  pasture,  &c.  in  such  a  wast  of  the  lord,parcell  ^''^"''1'  ^^' 
of  the  said  mannor,  &c.  where  the  person  neither  doth  or  can  ^  ^'  ^' 
prescribe,  but  alledgeth  the  custome  within  the  mannor.    But  ai  £.  ^  53. 54'. 
both  to  cuBtomes  and  prescr^tions,  these  two  tilings  are  incidents  (9  Co.  57.) 
inseparable,  viz.  possession  or  usage,  and  time.  Fossession  must 
have  three  qualities :  it  must  be  long,  continual,  and  peaceable ; 
longa,  cantintuiy  etpacifica  :  for  it  is  said,  transferuntur  dominia.  Bract,  fo.51,53. 
sine  Htulo,  et  tradttionCfper  usiicaptionemy  scil.  per  longam,  con- 
iinuamy  etpacificam  possessionem.    Longa^  u  e.  perspatium  tem- 
poris  per  legem  definitwny  of  which  hereafter  shall  be  spoken. 
dontinuam  dico.  Ha  quid  non  sit  legitinie  interrupta, 

LI  1471  ^^  Pdcificam  dico^  quia  si  conientiosafuerity  idem  erit 
'a.  J  quodprtusysicontentiojueritjusta,  Ut siverus dominus^ 
statim  citm  intrusor  vel  disseisor  ingressus  Juerit  seisi' 
nam^nitcUur  tales  viribus  repellere,  et  expellerey  licet  idquodince- 
petit  perducere  non  possU  ad  effectum^  dum  tamen  cum  defecerit, 
diligens  sit  ad  impetrandum  et  prosequendum.  Longus  usus  nee  per  Bract,  fo.  sQa.  b. 
vim,  nee  dam^  nee  precartdf  cpc* 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a 
distresse  for  the  same,  it  cannot  bee  avoyded  by  pleading,  that  13  £.  4. 6. 
the  rent  hath  beene  alwayes  payd  by  cohersion,  albeit  it  began 
by  wrong. 

**  A  title  of  prescription.*'  Seeing  that  prescription  maketh  a 
title^  it  is  to  be  scene ;  first,  to  what  things  a  man  may  make  a 
title  by  prescription  without  charter ;  and  secondly,  how  it  may 
be  lost  by  interruption. 

For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be  (Dr.  &  Stud.  16. 
seised  as  forfeited,  before  the  cause  of  forfeiture  appeare  of  5  Co.  73.) 
record,  no  man  can  make  a  title  by  prescription,  because  that  ^  ^'  .^* 
prescription  being  but  an  usage  in  pais^  it  cannot  [*]  extend  to  ^[^  ^^a.^ 
such  things  as  cannot  bee  seised,  nor  had,  without  matter  of  i  h.  7. 33. 
record :  as  to  the  goods  and  chattels  of  traitors,  felons,  felons  of  9  H.  7. 1 1. 30. 
themselves,  fugitives,  of  those  that  be  put  in  exigent,  deodands,  7  H.  6. 45. 

conusance  of  pleas,  to  make  a  corporation,  to  have  ^jj^^a"^*' 
rll4.n  A  sanctuary,  to  make  a  ttt*  coroner,  &c.  to  make  a  £.4.116! 
*l     b.  J  conservators  of  the  peace,  &c.  (1).  (9  Co.  59. 

*•       '  Doc  Plac  103. 

a  BoU.  Abr.  370.)     [*]  Fleta*  lib.  1.  cap.  35.     Brit.  f.  6,  &  15.     44  AM.  p.  8. 
'49  £.  3. 3.  Staonf,  PL  Cor.  31. 51.   5  Co.  109, 110.   9  Co.  39.    (Pott.  195.  a.  3  Roll. 
Abr.  1 14. 305.)    (a  Bo.  Abf.  370.    9  Co.  39.    Post.  195.  a.) 

[e]  But 


'    (1)  See  an  observation  on  this  doctrine  against  prescribing  to  make  con- 
servators of  the  peace,  in  a  Hawk.  PI.  C.b.  t3,  c.  8,  s.  lo.  27  H.  8,  c.  4.  s.  a. 
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M  aa  £.  3.  [e]  But  to  treasure  trove,  wai&By  estraies^  wredke  of  tea,  to 

Coron.  041.  hold  pleas,  courts  of  leets,  hundreda,  &c.  inftiige  thiefe*  oot&nge 

^iJhV*'  ***'  thiefc,  to  have  a  parke,  warren,  royall  fishes;  as  whales,  atur- 

Prwcript  45.  «*®"^>  ^^  Ayres,  markets,  iranke  foldage,  the  keeping  of  a  ^aole» 

1 1  H.  4. 10.  tolle,  a  corporation  by  prescription,  and  the  like,  a  man  maj 

ai  H.  7. 33.  make  a  title  by  usage  and  prescription  cmely  without  any  matter 

9l^4.ia.  ofrecord.    [*]  Ftcie  Sect  310,  where  a  man  shall  make  «  title 

^  ^  '^  ^  to  lands  by  prescription. 

Vi  H.^6.  as.  But  it  is  to  be  observed,  [/]  that  although  a  man  cannot,  as  m 

F.  N.  d!  91!  af(Nresaid,  prescribe  in  the  said  franchise  to  have  6011a  ei  catattm 

1  H.  7. 34.  prodiiorum^JelonuM^  Src.  yet  may  they  and  the  like  bee  bad 

Staunf.  F\.  Cor.  obliqudy,  or  by  a  meane  by  prescription ;  for  a  coun^  palatine 

aaE.V.  43^41  ™*y  ^  daimed  by  prescripUon,  ana  by  reason  thereof  to  have 

3  R.  3.  Brooke  fo"^  ^  catalla  prodttorum^JehnuM,  4*^. 
Pre«»ip.57.    44Att.pL    r*]BH.  0. 16.    [/]  iaE.4.  16.    saH.  0.15. 'isEfib. 
Bier,  a88,  aSg.    11  £.  3.  tit  Istoe,  40.    (a  Ro.  Abr.  a7i.    a  Intt.  19.    Cro.  Jaok 

>  55>  1 5^'  454-)  15  £.  3-  tit  Judgment,  133.     14  £.  3.  ilM<l«  155. 

As  to  the  second,  by  what  meanes  a  title  by  prescription,  or 
custoihe,  may  be  lost  dy  interruption*  It  is  to  be  knowne,  that 
the  title,  being  once  gamed  by  prescription  or  custome,  cannot 
be  lost  by  interruption  of  the  possession  for  ten  or  twenty  yeares, 
but  by  interruption  in  the  right ;  as  if  a  man  have  had  a  rent  or 
.  common  by  prescription,  unity  of  possession  of  as  high  and 
perdurable  estate  is  an  interruption  m  the  ri^ht. 

In  a  writ  of  mesne  the  plaintife  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  acquited  the  plaintife 
and  his  ancestors  and  the  terre»tenant  time  out  of  minde,  &c.  tlie 
defendant  took  issue,  that  the  defendant  and  his  ancestors  had 
not  acquited  the  plaintife  and  his  ancestors  and  the  terre-tenant ; 
and  the  jury  gave  a  special  verdict  that  the  grandfather  of  the 
(a  Ro.  Abr.  plaintife  was  enfeofied  by  one  Agnes,  and  that  Agnes  and  her 
371.  a78.)  ancestors  were  acquitted  by  the  ancestors  of  the  defendant  time 

out  of  minde  before  that  time,  since  which  time  no  acquitall  had 
beene :  and  it  was  adjudged  and  affirmed  in  a  writ  of  error,  that 
the  plaintife  should  recover  his  acquitall,  for  that  there  was  once 
a  title  by  prescription  vested,  which  cannot  be  taken  aw8^  br  a 
wronfi;full  cesser  to  acquite  of  late  time :  and  albeit  the  veruct 
had  tound  against  the  letter  of  die  issue,  yet  for  that  the  sub- 
stance of  the  issue  was  found,  viz.  a  sufficient  title  by  prescription, 
it  was  adjudged  bpth  by  the  court  of  common  pleas,  and  in  the 
writ  of  error  by  the  court  of  king's  bench  for  the  plaintife;  which 
is  worthy  of  observation.    So  a  modus  decmandi  was  alledged 
L      EF  *  ^      t*]  ^y  prescription  time  out  of  mind  for  tithes  of  lambes ;  and 
prohibition  beT   hereupon  issue  joyned ;  and  the  jury  found,  that  before  twenty 
tweene  Nowell    yeares  then  last  past  there  was  such  a  prescription,  and  that  for 
pi.  «nd  Hicks      these  twenty  y^^^  he  had  paid  tithe  lamb  in  specie.  And  it  was 
^'"d^^LS"**'"  objected,  1.  That  the  issue  was  found  aeainst  die  plaintife^  for 
in  the^xL^s '     ^^^  ^^^  prescription  was  generall  for  all  the  time  of  prescription. 
Bench.  ^^d  twenty  years  fail  thereof,   a.  That  the  party  by  payment  of 

(sCo.  Bfihop  of  tithes  in  specie  had  waived  the  prescription  or  custome.  But  it 
yfmuai*%  case,  was  adjuaged  for  the  plaintife  in  the  prohibition  ;  for  albeit  the 
q  cT  ^  |.  modus  dedmandi  had  not  bin  paid  by  tne  space  of  twenty  veares^ 
Abr.  ana./        7^'  ^^  prescription  being  found,  the  substance  of  the  issue  is 

found  for  the  plaintife.  And  if  a  man  hath  a  common  by  pre- 
scription, and  taketh  a  lease  of  the  land  for  twenty  yeares» 
whereby  the  common  is  suspended,  after  the  yeares  ended,  he 
may  claime  the  common  generally  by  prescription,  for  that  the 

:m5pension 
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fluspention  was  but  to  the  poMession  and  not  to  the  right,  and  the 
inheritance  of  the  common  did  alwayes  remaine;  and  when  a 
prescription  or  custome  doth  make  a  title  of  inheritance  (as 
Lktletoti  speaketh),  the  partie  cannot  alter  or  waive  the  same 
in  pais  (s). 

**  Time  out  of  mind f  Sf^c.  andoftMe  of  pretcriptionf  tokich  is  all  (Dr.  &  Stuff. 
one  in  lam^'    So  as  the  time  prescribed  or  defined  by  law  is,  '7*  ••) 
time  whereof  there  is  no  memorie  of  man  to  the  contrary, 
[e\  Omnis  fuerehj  et  omhie^actio  ii^uriarumy  timita  infra  certa  [e]  BucCod, 
tempora.  *»•  314. 

''  Time  qfUmkation,"    Limitation,  as  it  is  taken  in  law,  is  (1  Ro.  Abr. 
a  certatne  time  prescribed  by  statute,  within  the  which  the  ^^}    '  :  " 
demandant  in  the  action  must  prove  Idmselfe  or  some  of  his 
ancestors  to  be  seised. 

**  Ina  tmit  of  right.**  In  [^  ancient  time  the  limitation  in  a  ^]  Begitt  168.. 
writ  of  right  was  from  the  time  of  H.  1.  whereof  it  was  said  "?^*  ^'  378« 
^  tempore  regis  Henrici  senioris.    After  that  by  the  statute  of  ^^  ^'  *' 
\jg]  Merton  we  limitation  was  from  the  time  of  H.  a.  and  by  the  r.]  stat.  de 
statute  \K]  ofW^i.  the  limitation  was  from  the  time  of  i2.  i.  Mert.  aaH.  3. 
And  this  is  that  limitation,   that  Littleton  here  speaketh  of.  <»*9* 
Whereof  in  the  Mirror  in  reproofe  of  the  law  it  is  thus  said:  W  West.  1.  an. 
[t]  Abusion  est  de  counter  cy  longe  temps f  dount  nul  ne  poet  vide  W?  a.' 
iestmoignerdevieu  et  de  oyer^  que  ne  dure  my  generalment  ouster  13  E.  i.  ca.  46*. 
40  ans*  [•!  Mirror* 

ca.  5.  sect.  1 4 


[][  X5n     ^  Time  of  limitation  is  twofold :  first,  in  writs ;  and 
;  ^^  J  thatisby  divers  acts  of  parliament:  secondly,  to  make 

any  inheritance :  and  that  (as  Littleton  here  rr.**  ***^ 
^l^i™  ^  Mirror,  ca.  6. 


saith)  is  by  the  common  law.    ^  ^^^^;  y,^^^. 

Limitation  of  times  in  writs  is  provided  by  the  said  statute  of  1. 3.  c.  38.  & 
Merton  (1),  and  after  by  the  said  statute  offf^.i,  which  Littleton  1-  4-  c.  5.    Brit- 
here  citeth,  and  which  was  in  force  when  he  wrote,  but  is  since  ^»  *^-  7p'  O^- ' 
altered  by  a  profitable  and  necessaipr  statute  [k]  made  anno  f  5*^*^^/120 
32  H,  8.  and  by  that  act,  the  former  limitation  of  time  in  a  writ  353. 3i;3. ' 
of  right  is  changed  and  reduced  to  threescore  yeares  next  before  pk]  3a  H.  8. 
the  teste  of  the  writ;  and  so  of  other  actions,  as  by  the  statute  at  <^-  >•  See  the 
large  appeareth.    But  it  is  to  be  observed,  that  this  act  of  J^^jf-rtTt  ^ 
32  H.  o.  extendeth  [/]  not  to  aformedon  in  the  discender  (2),  Merton,  a  s!*' 

[q  Mich.  10  &  1 1  EluE.  Djrer,  978.  FitcwUliam's  case. 

nor 


(2)  It  is  observable,  that  Mr.  serjeant  Rolle  has  incorporated  most  of  the 
{>recedlng  passages  relative  to  prescription  into  his  Abridgment.    See  Ao.  Abr.  - 
tit.  Prescription^  and  the  additional  matter  in  Vin.  Abr.  same  title,  R.  S.  T. 

(1)  See  cap.  39,  and  lord  Coke's  Commentary  upon  it  in  2  Inst.  238. 

(2)  The  statute  mentions  formedons  in  remainder  and  reverter^  and  lunits  them 
to  fifty  years ;  but  omits  formedon  in  descender.  Nor  is  the  latter  deemed  to 
be  comprehended  within  the  clause  of  the  statute  relative  to  writs  of  right ; 
for  a  formedon  is  not  in  the  strict  sense  a  writ  of  right ;  thoueh  it  certainfy  is 
in  the  nature  of  one,  the  mere  right  being  equally  triable  in  both.  Accordingly^ 
in  the  case  cited  by  lord  Coke  from  Dyer,  three  judges  held,  that  a  formedon  m 
descender  was  not  within  the  statute.  The  other  judge  doubted*  See  also  the 
additional  case  in  the  margin  of  Dy.  ed.  i688»  fol.  278.  a.    But  as  the  2 1  Jam.  \^ 

c.  16, 
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ntfr  to  the  aenrices  of  es^ua^  homage  and  fealty  (3),  lo^  a  man 

may  live  above  the  time  hmited  by  the  act.    NeiAer  doth  it 

extend  to  any  other  service^  which  by  common  pootihiHty  maj 

not  happen  or  become  due  witliin  aixty  yearea,  at  to  ocrtertlie 

hall  of  tne  lord,  or  to  attend  on  his  lord  when  he  goeth  to  mant, 

or  the  like ;  nor  where  the  seisin  is  not  traversable  or  issuable  (4). 

4C0.  io,&  11.    Neither  doth  it  extend  to  a  rent  created  by  deed  (5), nor  to  a 

hil  8  CCM65.     ^^^^  reserved  upon  any  particular  estate ;  for  [m]  in  the  one  caie 

sir  William         the  deed  is  the  title,  and  in  the  other  the  reaervadbn ;  nor  to  any 

Foster's  case.      writ  of  right  of  advowaon^  yuare  impedU^  or  assise  of  dormae 

presentment  (for  there  was  a  parson  of  one  of  my  churches  that 

nad  been  incumbent  there  above  fifty  yeares,  and  djed  but 

lately)  or  any  writ  of  right  of  ward,  or  ravishment  of  ward,  &c. 

1  Mar.  Pariiam*  but  they  are  left  as  thev  were  before  the  statute  of  33  H.  8.(6.) 

^cap.  5-  But  hereof  thus  much  for  the  better  understanding  oilMdn 

Vide  1 7  £.3. 11 .     ,  ^11  .,,11;^^  /^v  ^ 

PL  Com.  371.  b.  8haU  suffice  (7). 

c.  16,  requires  formedons  of  every  kind  to  be  brought  within  twenty  years 
after  the  descent  of  the  title^  this  defect  of  the  former  statute  is  now  of  no 
consequence. — [Note  148.] 

(3)  Ace.  3  Lev.  ai. 

(4)  The  reason  is  plainly  this.  The  limitation  in  the  32d  of  Henry  the 
eiehth  b  wholly  referrible  to  seisin ;  the  statul^  requiring  a^seisin  within  a  cer- 
tam  time,  according  to  the  nature  of  the  writ ;  that  is,  sixty  years  for  writs  of 
right,  fifty  for  possessory  writs  founded  on  an  ancestor  b  possession,  thirty  for 
possessory  writs  founded  on  the  party's  own  possession,  and  so  on.  Now  the 
limitation  bein|^  thus  dated  from  a  seisin,  it  would  be  absurd  to  extend  the 
statute  to  actions,  in  which  seisin,  not  being  issuable^  can  never  become  the 
subject  of  evidence  or  trial. — [Note  149.] 

(5)  This  was  the  point  adjudged  in  sir  William  Foster^s  case,  cited  by  lord 
Coke  in  the  margin;  and  there  is  a  much  earlier  adjudication  to  the  sane 
effect  in  Moore.  See  Mo,  31.  The  reason  of  this  exemption  of  rents  created 
by  deed  out  of  the  statute  is  of  the  same  kind  as  is  explained  in  note  4 ;  the 
statute  pointing  at  rents,  to  which  the  title  is  by  seisin.  But  according  to 
sir  William  Jones,  such  exemption  should  be  understood  with  this  qualification; 
that  the  certainty  of  the  rent  should  appear  in  the  deed ;  because  otherwise  the 
mantum  or  quality  of  the  rent  is  Jio  more  ascertained  by  the  deed  than  if 
there  was  not  one  existinff .  Therefore  if  the  rent  is  created  by  reference  to 
something  out  of  the  deed,  as  by  reserving  such  rent  as  the  person  reserving 
pays  over,  without  expressing  what  that  is,  and  the  latter  rent  not  having  com- 
menced by  deed  is  one  of  which  seisin  is  the  proper  proof;  in  such  a  case 
aeisin,  as  sir  William  Jones  thought,  is  equaUy  requisite  to  both  rents,  and  con- 
sequently both  ought  equally  to  be  deemed  withm  the  limitation  of  the  3<  of 
Hen.  8.  See  W.  Jo.  938.  a  Vem.  235.  3  Lev.  ai.  s  Atk,  71. — [Note  150.] 

(6)  It  was  doubtfiil  whether  the  several  writs  here  mentioned,  in  respect  to 
advowBons  and  wardship,  were  not  within  the  statute  of  Henry  the  ei^th ;  and 
to  remove  this  doubt  a  statute  of  Mary  cited  by  lord  Coke  was  made,  dedanog 
that  the  former  statute  should  not  extend  to  them.  The  reasons  of  that  statute 
are  fully  explained  in  Flowden.  See  fol.  371 .  But  so  fiur  as  regards  advsMonh 
Hub  statute  of  Mary  is  no  longer  of  any  use ;  it  being  enacted  by  the  7th  of 
Anne,  c  1 8,  that  no  usurpation  shall  displace  the  estate  of  the  patron,  and  that 
he  may  be  present  on  the  next  avoidance,  as  if  there  had  not  been  any  usur^ 
tton ;  which  provision  in  effect  takes  away  all  limitation  of  suits  about  the  right 
of  patronage.    See  3  Blackst.  Comm.  5th  ed.  S50. — [Note  151.] 

(7)  See  further  as  to  the  statute  of  3s  Hen.  8.  Brooke's  reading  upon  it 

'ice  the  32  of  Hen.  8.  there  have  been  various  statutes  for  limitBtioB  of  the 

ome 
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'*  From  the  time  of  king  Richard  thejint:*    Abd  that  was  Vide  34^6.36. 
iateD4ed  from  the  first  day  of  his  raigne ;  for  (Jrom  the  time  J 
hang  indefinitely,  doth  inclade  the  whole  time  of  his  raigne, 
which  is  to  be  observed. 

**  A  writ  of  right,**  Brete  de  recto ;  so  called,  for  that  the 
words  in  the  writ  of  right  are,  qttbd  sine  dilatione  plenum  rectum 
lenecLS, 

**  Title  of  prescription  at  the  common  lato,  Sfc.for  time  tohereof  Bnct.  lib;  4. 
mind  of  man  runneth  not  to  the  contrary.**  Docere  oportet  lonsnim  (jj-  *3?; 
tempJ,8!lmgum  utumiUum,  viz.  qui  Jcedit  memorLm  hminum;  ^Jj^  ^ 
tale  enim  tempus  sufficit  pro  jure.  /§  Co.  7a.    Dr. 

k  Stud.  16.  b.) 

"  Anyjaroofe  of  the  contrary!*    For  if  there  be  any  sufficient 
proofe  ot  record  or  writing  to  the  contrary,  albeit  it  exceed  the 
memory,  or  proper  knowledge  of  any  man  living,  yet  is  it  within 
the  memory  of  man :  for  memory  or  knowledge  is  two-fold. 
First,  by  knowledge  by  proofe,  as  by  record  or  sufficient  matter  (d  Co.  lai.) 
of  writing.   Secondly,by  his  owne  proper  knowledge.   A  record  *?4"'*S* 
or  sufficient  matter  in  writing  are  good  memorialls ;  for  J^iera  ^®  E.*t  ^^6 
scripta  manet.    And  therefore  it  is  said,  when  we  will  by  any  ^  h,  7. 10.' 
record  or  writing  commit  the  memory  of  any  thing  to  posterity,  8  H.  7. 7. 
it  is  said,  tradere  memoria.  And  this  is  the  reason,  that  regularly  1 1  H.  7.  %u 
a  man  cannot  prescribe  or  alledge  a  custome  against  a  statute,  ^^^'  ^^  ^^ 
because  that  is  matter  of  record,  and  is  the  hi^est  proofe  and    '^ 
matter  of  record  in  law.    But  yet  a  man  may  prescribe  against 
an  act  of  parliament,  when  his  prescription  or  custome  is  saved 
or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  betweene  an  act  of  parliament  in  the  (^  Ko.  Abr.  sGS. 
negative  and  in  the  affirmative ;  for  an  affirmative  act  doth  not  Ijo^^^ 
take  away  a  custome  (8) ;  as  the  statutes  of  wills  of  32  and  ^[q^^I^ 
34  H.  8.  doe  not  take  away  a  custome  to  devise  lands,  as  it  hath  n  Co!  63. 
beene  often  adjudged.    Idoreover,  there  is  a  diversity  betweene  13  Co.  as. 
statutes  that  be  in  the  negative ;  for  if  a  statute  in  the  negative  JJ"^*^^' 
be  declarative  of  the  ancient  law,  that  is  in  affirmance  of  the  gj^Abr.i^) 
common  law,  there  aswdl  as  a  man  may  prescribe  or  alledge  a 
custome  against  the  common  law,  bo  a  man  may  doe  against  such 
a  statute ;  for,  as  our  author  saith,  consuetudof  S^c.privat  commu^  Magna  Cbaru, 
nem  legem  (9).    As  the  statute  of  Magna  Charta  provideth  that  cap.  35. 

no  (a  Leon.  36.) 

time  for  bringing  actions;  of  whidi  the  principal  and  general  one  i^  the  31  t>f 
Jam.  c.  16.  See  tit.  Tenm  in  Com.  Dig.  and  tit.  Limitation  in  the  other 
Abridgments. — [Note  152.J 

(8)  This  role  about  c^rmatine  statutes  is  very  common  in  the  books.  Siee 
the  references  in  the  marnn  of  Plowd.  Engl.  ed.  11s.  In  another  place  Iprd 
Coke  lays  down  a  like  rule  as  to  their  not  takitig  away  the  common  2ato,  but 
with  more  particuliurity ;  for  his  words  are,  that  a  statute  ma4e  in. the  affirmatvoe 
^nithoutr  any  negathx  expressed  or  implied^  doth  not  take  away  the. common  l(^ 
3  Inst.  SCO.  This  seems  to  be  the  justest  way  of  statmg  tLe  rule  both  as  to 
common  law  and  customs.  See  further  Plowa.  113,  and  the  references  in  the 
margin  of  Engl.  edit.  -  Hatt.  on  Stat.  83.  4  Com.  Dig.  339.  43^.  Elmes's 
case,  1  And.  71;  and  Dy.  373.  pi.  13.  and  Jones  and  Smi&,  3  Bulstr.  136.— 
[Note  153.] 

(g)  This  appears  to  be  a  good  rule ;  for  if  a  statute  is  merely  declaratory  of 
the  common  law,  the  latter  mould  be  consrrued  as  it  was  before  the  recognition 
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no  leet  iahall  be  holden  bat  twice  in  the  yeare  (10%  jet  a  man 
may  prescribe  to  hold  it  oftener,  and  at  other  tioie8(ii) ;  for 

that 


by  parliament ;  and  consequently  its  operation  should  not  be  extended  to  the 
destruction  of  prescriptions  and  customs  which  were  before  allowable.  As  to 
the  use  of  negative  words  in  such  a  case,  they  may  either  arise  from  the  sub- 
ject, or  be  a  nukle  of  expressing  what  the  common  law  is ;  in  either  of  which 
cases,  there  cannot  be  any  colour  of  reason  for  giving  more  eflect  to  fugative 
than  belongs  to  cffirmattve  words.  In  short,  to  say  that  a  statute  meretv 
dedarai&nf  of  the  common  law,  being  expressed  in  negative  words,  shaU 
operate  on  subjects  to  which  the  common  law  is  not  applicable,  seems  to  be  a 
direct  contradiction ;  for  how  can  a  statute  be  merely  declaratory ^  if  it  is  in 
any  degree  introducHve  qf  a  new  Ian  t  However,  there  are  books  in  which  lord 
C&e's  distinction,  in  tespect  to  negative  statutes  declaratory  of  the  common 
law,  is  denied.  See  W.  Jo.  370, 1171.  389.  If  those  who  oppose  his  opinion 
had  meant  only  to  say,  that  in  the  instances  by  which  he  illustrates  his  rule, 
the  negative  words  of  the  statutes  not  only  import  something  more  than  a 
declaration  of  the  common  law,  but  were  also  intended  to  annihilate  all  par- 
ticular customs  clashing  with  it,  or  that  on  other  accounts  the  instances  were 
not  apt,  there  might  possibly  be  some  colour  for  their  dissenting  from  lord 
Coke.  But  what  is  professed  to  be  controverted  b  the  distinction  itself,  which, 
as  we  understand  it,  seems  to  be  perfectly  unexceptionable. — [Note  154.] 

(10)  It  is  observable,  that  Magna  Ckarta  distinguishes  between  toums  or  the 
teds  fisherfffs  and  the  vieto  of/rank-pledse ;  limiting  the  ybrmer  to  twice  a  year, 
and  the  latter  to  once.  In  the  more  ordinary  sense  frank-pledge  and  leet  are 
synonymous ;  as  appears  from  the  style  of  toums  and  other  leets,  which  in 
court-rolls  are  usually  denominated  curue,  or  visusfranciplegiu  But  when /i^ar- 
jiedge  is  used,  as  in  magna  C/iartOy  it  should  be  understood  m  a  strict  andpar- 
ticmar  sense;  according  to  which  it  meant  only  that  part  of  the  business  of  a 
oourt-leet,  which  related  to  the  taking  of  sureties  or  free  pledges  for  every 
person  within  the  jurisdiction ;  a  practice  which  had  fallen  into  disuse  long 
Defore  lord  Coke's  time.     See  8  II.  7.  4.  and  2  Inst.  72. — [Note  155.] 

(1 1)  Adjudged  ace.  3  Leon.  28.  But  it  may  be  doubted,  whether  the  pre- 
scription for  holdine  a  leet  oflener  than  twice  a  }'ear,  when  examined  into,  will 
appear  a -fit  example  to  prove  the  rule,  that  negative  statutes  in  affirmance  of 
the  common  law  may  be  prescribed  against.  The  only  words  of  Magna  Charta 
which  relate  to  the  holding  of  toums  or  leets  are  these :  Nee  aliquis  viceeomes, 
vd  bailivusyjadat  iumum  suum  per  hundreduniy  nisi  bis  in  anno ;  et  nonnisi  in 
Uco  consuetOf  videlicet  semd  post  Pascha  et  itefum  postjestum  Sancti  MichoeHs ; 
et  visus  de  franco  plegio  iuncjiat  ad  ilium  terminum  Sancti  Michadis  sine 
eccasione.  See  Blacxst.  ed.  of  Magn.  Chart.  But  this  provision  or  declaration 
seems  wholly  confined  to  the  toums  or  leets  of  sherfffsy  and  not  to  include  tlie 
leets  of  private  persons ;  though  it  must  be  owned  there  are  some  authorities  to 
the  contrary.  Ace.  Bro.  Abr.  Lease^  33,  and  the  opinion  ofPeriam  in  2  Leon. 
.74.  Contrail  Hal.  Hist  PI.  C.  71,  and  the  opinion  o^Rhodesy  2  Leon.  74.  See 
also  2  Hawk.  PI.  C.  $6.  Therefore  should  this  provision  in  Magna  Charta  be 
only  an  affirmance  of  the  common  law,  which,  as  we  shall  mention  in  the  next 
note,  is  a  point  controverted,  the  instance  would  still  be  liable  to  exception-. 
See  3  Hawk.  PL  s^.  But  the  strongest  objection  is,  that,  in  the  same  chapter 
^  Magna  Charta^  there  is  2l  general  and  express  reservation  of  ancient  libertiea; 
there  being  added  this  ^uaUacation,  ita  sciScet  quod  quiUbet  Ubertates  suasy  qua* 
ftabuit  et  habere  consuevit  tempore  reps  Henrici  avi  nostril  vd  auasposteaperqtti'- 
Msvit :  which  words,  even  in  the  opmion  of  thpse  who  extena  Magna  Charta  to 
aU  leets,  suffice  to  save  prescriptions.  2  Leon.  75.  What  renders  lord  Coke's 
AuB  applying  the  case  of  leets  the  more  remarkable  is,  that  lie  himself,  in  his 
jSecond  Institute^  when  commenting  on  this  part  of  Magna  Charta,  agrees,  that 

leeU 
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that  the.statate  [n]  was  but  in  affirmance  of  the  common  MGH. 7. a. 
law  (13).  V'^ 

So  the  statute  [0]  of  34  -E.  1.  (13)  provideth,  that  none  shall  JtifeJiieMi. 
cut  downe  any  trees  of  his  owne  within  a  forest  without  the  view   18  H.  6. 13.' 
of  the  forester;  but  inasmuch  as  this  act  is  in  affirmance  of  the  [0]  34£- 1* 
common  law  (14)9  a  man  may  prescribe  to  cut  downe  his  woods  ^^'  ^^^^' 
within  a  forest  without  the  view  of  die  forester  (15).     And  so  ™V    ^ 

(Doc.  Plac.  349.    3  Rol.  Abr.  s66.    Ante  3.    Post.  165.  b^  333.  a.    Cro.  Jam.  i£5* 
Dr.  &  Stad.  164.) 

was 


leets  of  private  persons,  so  far  as  regards  the  negative  words  of  Magna  .ChartOy 
are  not  within  it,  and  takes  particular  notice  of  the  reservation  of  ancient 
liberties.  3  Inst.  72.  See  further  4  Com.  Dig.  123.  Perhaps  lord  Coke  mi^ht 
intend  to  assert,  that,  notwithstanding  Magna  Chartoy  it  is  lawful  to  prescribe 
for  holding  a  sheriff's  toum  oftener  than  twice  a  year ;  which  indeed  seems  to  be 
admitted  by  judge  Rhodes,  who  construed  all  leets  to  be  within  Magna  Ckarta. 
JBut  we  do  not  observe  that  the  authorities  lord  Coke  cites  mention  any  suQh 
prescription. — [Note  156.] 

(13)  Some  Uiink  that  Magna  Chartay  so  far  as  regards  the  time.for.holding 
tourns  and  leets,  was  introductive  of  a  new  law.  Siee  3  Hawk.  PI.  C.  56«r** 
[Note  157-3 

(13)  The  34  £.  1.  is  not  printed  in  the  modem  editions  of  the  statute 
Indeed  it  seems  doubtful  whether.it  is  entitled  to  the  denomination ;  for  lord 
Coke  in  another  of  his  works  treats  it  as  an  ordinance^  and  to  prove  it  such 
cites  Fitzherbert's  iVohtra  i?rmiii».  4  Inst.  398.  F.  N.  B.  167..A.  See.alfo 
13  Co.  33.  If  it  be  true  that  the  34  £•  1.  is  only  an  ordinance,  lord  Coke's 
case  should  be  put  on  the  1  £.  3.  st.  2.  c.  s,  .or  the  Ckarta  de  JForestaqf  the 
p  H.  3.  c.  4,  both  of  which  laws  provide  to  the  same  efiect  as  the  34  E.  i.-  a^d 
are  certainly  acts  of  parliament.  See  also  a  like  negative  provision  in  tbe 
comuetudines  et  assisa  deforesi^y  printed  as  astatute  of  unoertam  time  in  Ruff||« 
ed.  Append.  35,  and  cited  by  Noy  in  W.  Jo.  370.  39i«^[Note  158.3 

(14)  Ace.  Manw.  Forr.  L.  1st  ed.  41.  a.  and  Fitz.  Abr.  .Trespass^  939* 
there  cited. 

(15)  It  having  been  denied  by  persons  of  considerable  respect,  that  such  a 

)>rescription  is  good,  we  shall  give  some  account  of  the  state  of  the  argupi^nts 
or  ana  against  it.— The  general  ground  on  which  lord  Coke  asserts  tbe  pr^ 
jcription  to  be  lawful,  is,  Jirsty  wat  a  statute,  though  expressed  in  n^;ative 
words,  yet  if  it  is  a  mere  affirmance  or  declaration  of  the  common  law,  may  be 
prescribed  against ;  and  secondly^  that  the  statutes  against  cutting  down  tre^ 
in  a  forest  without  view  of  Uie  forester,  are  negatwe  statutes  of  this  sort.  As 
to  ihe first  of  these  propositions,  we  have  endeavoured  to  evince  its  reasoijiable- 
liess  in  a  former  note,  in  which  also  the  reader  is  referred  to  the  various  a^th(>» 
rides  on  .the  subject,  for  the  purpose  of  showing  that  they  greatly  preppndera^ 
in  favour  of  lord  Coke.  See  note  13.  In  respect  to  the  second  proposition^  the 
Authorities  not  only  support  it,  but  are  so  unifonn,  that  we  do  not  find  it  any 
where  controverted.  See  note  14.  The  parti&ular  argument  for  the  prescrip- 
tion consists  principallv  of  various  allowances  of  it  at  eifres  of  theforest^  and  of 
two  express  adjudications  of.  the  point  on  demurrers  m  courts  ^common  lat9> 
The  cited  instances  oi allowances  are  not  few;  for,  besides  the  three,  cases  of 
Henry  de  Percy y  Thomas  lord  Wake  ofLidddy  and  Gilbert  de  Acton^  here  qiep* 
tlonea  bv  lord  Coke,  he  in  his  fourth  Institute  cites  another,  which  was  in  the 
Sth  of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaref  his 
.  iiB^.,  See  4  Inst.  397.  The  cas^s  at  common  law  are  Sdlinger'B  and  l<nrd 
JSaUon's.  The  former  is  stated  by  lord  Coke  to  have  been  before  the  exdiie- 
^uer  in.  the  time  of  Elizabeth^  and  to  have  been  adjudged  upon  argument  and 
^  iong  advisement ;  and  probably  Js  the  same  oase  he  here  cites  as  one  of  the  16th 
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was  it  adjudged  in  16  EUz.  in  the  exchequer  by  sir  Edward 
Sanders  chie&  baron,  and  other  the  barons  of  the  excheqaer,  as 

sir 


of  Elisabeth.  See  4lnst.  397,  and  12  Co.  sa.  The  laUer  is  taken  notice  of  by 
judffe  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment  on  demurrer 
m  tbe  king's  bench.    Cro.  Jam.  155.    To  these  authorities  we  may  add  an 
extra-judiaal  opinion  of  all  the  judges  pn  being  consulted  by  James  the  first ; 
the  words  of  which  seem  to  imply,  that  a  custom  for  cutting  wood  in  the  king's 
forests  without  view  of  the  forester  may  be  good.    See  the  third  resoluticm  of 
the  judges  in  4  Inst.  299.    It  is  said  too,  that  in  a  case  of  the  19  of  £.  1. 
between  the  prebend  of  Ckichesier  and  the  earl  of  Arundel^  issue  was  joined 
on  such  a  custom ;  from  which  it  may  be  inferred,  that  in  those  ancient  times 
the  goodness  of  the  custom  was  not  doubted.     W.  Jo.  S90.— On  the  other  hand 
lord  LoTelace's  case^  whose  daim  came  before  an  eyre  in  the  8th  of  Charles  the 
first,  is  a  direct  decision  against  the  allowance  of  a  prescription  for  cutting 
wood  without  view  of  the  forester ;  and  in  that  case  lord  chief  jusCGe  Richard- 
SOD,  when  this  part  of  the  Commentary  upon  Littleton  was  referred  to,  denied 
lord  Coke's  genercd  dodrine  about  negative  statutes  dedaratoty  of  the  common 
law.  W.  Jo.  970.  Two  other  adjudications,  to  the  like  efect,  appear  to  have  been 
made  at  eyres  in  the  same  reign ;  one  of  which  was  on  a  claim  ny  the  tenants  of 
the  manor  of  Braj,  who,  in  proof  of  the  custom  they  alleged,  offered  in  evi- 
dence an  inauisitMm  of  the  reign  of  Edward  the  second.  W.  Jo.  389, 890.  348. 
Tlie  prinaciple  on  which  Noy,  attorney-general,  areued  in  these  cases,  was  a 
general  one,  that  negative  statutes,  such  as  those  which  occur  against  cutting 
wood  in  the  king's  forest  without  license,  cannot  be  controlled  by  custom  or 
prescription.    To  prove  this  he  appealed  to  a  case  from  a  yfcar-book  of  Henry 
the  sixth;  which  he  considered  as  directly  in  point,  and  as  a  judgment  that 
tithe  of  titnber  cannot  be  prescribed  for  against  the  statute  of  $glta  ccedua^ 
thou^  only  an  affirmance  or  the  old  law,  merely  because  the  statute  is  negaHve. 
See  W.  Jo.  970.  890.  and  95  £.  3.  c.  3.    The  year*book  reported  to  have  been 
cited  by  Noy  is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  snycase  of  that 
year  rdative  to  the  statute  ofwha  caduoy  and  therefore  the  9  of  Hen.  6.  56, 
which  is  to  the  point,  was  probably  meant;  though  if  it  was,  it  contains  nd 
judgment f  but  only  a  ^venf,  which  Brooke,  in  abridging  the  case,  by  mistake 
calu  the  reporter's  opinion,    Bro.  Prescription^  3.    Noy  also  cited  the  eail  of 
Arundel's  case  finbm  a  record  of  the  16  of  Edward  the  second,  as  a  decision, 
that  a  prescription  to  cut  wood  against  the  forest  statutes  was  not  good. 
W.  Jo.  870.    As  to  the  cases  urged  against  him,  he  observed,  that  the  case 
between  aie  prebend  of  Chichester  and  the  earl  ofArundd  was  of  a  duucj  and 
the  statutes  only  related  to  forests ;  that  in  Percy* %  case  the  fi>rest  was  not  in  tie 
hands  of  the  croum  when  the  statutes  were  made;  and  that  the  case  of  the 
reign  of  Elizabeth,  which  lord  Coke  reports  firom  lord  P<^>ham,  was  of  a  chaoe, 
of  which  the  king  was  seised  in  right  of  his  duchjf  of  Lancaster.    W.  Jo.  890, 
291 .  It  is  obseryid>le,  however,  that  Mr.  Noy  leaves  the  two  cases  of  lord  Wake 
and  Gilbert  de  Acton  wholly  unanswered,  thou^they  were  cited  against  him; 
As  to  the  other  authorities  we  have  stated  for  a  prescription  acainst  xbie  forest 
statutes,  or  those  against  negative  statutes  in  general  bemg  decfiimtory,  dier^ 
not  n>pear  to  have  been  urge4  against  Mr.  Noy.    But  Msides  the  authontiet 
reliea  on  by  Noy ,  there  is  one  more;  forjudge  Croke,  after  taking  notice  of 
the  judgment  for  theprescription  in  lord  HaUon's  case,  reports  Popham  to  hafve 
laid,  tmit  U  tvos  adjudged  otherraise  about  the  same  time  in  the  e:0ekefuerj  Cro: 
Jam.  155.    However,  this  is  irreconcilable  with  lord  Coke's  representadoa  of 
the  judgment  of  the  exchequer  both  here  and  elsewfaerOf  unless  we  sftpposelllHi 
to  mean  a'difl^rent  case. — Having  thus  brousht  together,  and  digested,  what 
we  fbund  scattered  in  the  books  on  this  much  litmted  svibjeotj  we  slialldisansB 
it,  leaving  the  reader  to  his  own  judgment,  with  diii  single  remark    If;tU 

greater 
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sir  John  Pophamp  chiefe  jostice  of  the  kiog's  bench,  reported 
to  me.  . 

In  the  eire  of  the  forest  o^  Pickerings  before  WiUoughby,  Hun* 

ferfbrd  and  Hanburyy  justices  itinerants  there,  anno  8  JE).  3. 
reade  [;?]  a  claime  made  b^*"  Heniy  de  Percy,  lord  of  the  man-  [p]  itin.  Picker- 
nor  of  Semor  within  the  saidfbrest.    The  foresters,  verderours,  ing,  ami.  8£.  3. 
and  regarders  found  his  daim  to  be  true,  viz.  quod  pnedictus  ^t*  S^- 
Henricui  de  Percy y  4*  ontn^  antecessores  sui  tenentes 

[1 1 571  ^^  numerium  pnBdidum  d  tempore  quo  non  extat  memo^  (8  Co.  1 36.  . 
b  U  ^^  ^  ^^  "i^f^^^P^ione  idiqucdiy  tentierunt  prcBdidum  Cro.  Jam.  i55«) 
manerinm  cum  pertinentiis  extra  regardumjfbrestay  S^ 
Judkterunt  vooodwardum  portantem  arcum  Sjf  sagittcu  ad  prtesen^ 
tandumpreesentanda  de  venatione  tantilMij  S^c.  Sfhabuenmt  in  boscis 
suis  de  Semerejbrgeas  Sf  minerca^  Sf  amputdrunty  dederu7it,  Sf  ven^ 
diderunt  boscum  suum  infra  manerium  priedictum,  tine  vist^Jbresta^ 
riorum  pro  voluntate  ncJ,  Sfjug^runt  4'  ceperunt^  vulpesy  lepores, 
capreoiosy  SfC^  iicut  idem  Henricus  Percy  superitis  clamat.  Which 
claime  by  prescription,  and  found  as  is  aforesaid,  the  justices 
doubted  onely^  of  two  points.  Hie  first,  forasmuch  as  Uie  said 
manor  was  within  the  limits  of  the  forest,  it  should  not  onely  be 
contra  atmam  foresUB^  for  his  woodward  to  beare  bow  and 
arrowes,  where  by  law  heought  to  beare  but  an  hatchet,  and  no 
bow  nor  arrow^es  within  the  forest,  but  also  dejhcili  cederepossit 
in  destructionemJeraruM,  SfC.  and  they  therefore  doubted  whethei: 
it  might  bee  claimed  by  prescription.  Their  second  doubt  was 
concerning  yt^o^nem  4r  capttonem  capreolcrum  in  boscis  suis 
pnedictiSf  ^  aubd  est  besUa  venaiionisjorestCBy  S^  transgressores 
inde  convictiAnemJacereni  ut  pro  transgressione  venationis ;  and 
for  that  difficulty,  the  claime  was  adjourned  into  die  king's 
bench.  But  of  Uie  other  parts  of  the  prescription  no  doubt  at 
all  was  made ;  and  the  like  had  been  allowed  in  the  same  eire, 
as  in  the  case  of  Thoinas  lord  Wake  of  LydeU^  and  qf  Gilbert  of 
Acton f  in  the  same  eyre,  Rot.  37,  and  of  others. 

•"  This  is  proved  bjf  the  pleading"    Note,  one  of  the  best  (Pott.  1^. a.  • 
arguments  Or  prodes  in  law  is  drawne  from  Uie  right  entries  or  ^^*  **  r^oa 
course  of  pleading ;-  for  the  law  it  selfe  speaketh  by  good  pleads  i^Sid.'^!) 
ing;  and  therefore  Littleton  here  saith,  it  is  proved  by  the 
pleading,  &c.  as  if  pleading  were  ipsius  legis  viva  vox. 

* 

**  InsoMudt  that  such  tUU  of  preseription  toat  at  the  common    ^ 
knof  4^^    Note,  ^aU  t^e  prescriplians  that  were  limited  fVokn  a 
certaine  time  were  by  kct  of  parlintifeot,  as  from  the  time  of  i/.  1 . 

which 


1 

greater  number  of  authorities,  which,  imleiB  the  cases  we  have  referred  to  are 
misstated  or  misunderstood,  is  in  favour  of  the  prescription^  shall  be  thought 
to  be  of  equal  or  nearly  of  equal  weight  with  the  Tnore  modem  decisions  on  the 
other  side;  then  probably,  as  the  subject  strikes  us,  the  good  sense  of  lord 
Coke's  distmction  as  to  nesative  statutes,  together  with  a  consideration  of  the 
multiplicity  of  l^ooks  which  finrOor  his  general  doctrine,  will  so  strongly  tura 
the  scale  in  this  particular  instance  of  forest-law,  as  scarce  to  leave  any  doubt. 
Indeed  it  was  for  the  sake  of  explaiinnff  how  fiir  the  general  doctrine  may  be 
sffiected  by  the  decision  on  this  point  01  forest  Aem^  that  wa  hare  detained  the 
reader  so  long  upon  iu-— [^^^  ^59*1 
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which  was  the  first  time  of  Iknitatton  set  downe  by  any  act  e€ 
parliaiiienty  and  so  from  the  reigne  oJf  i2.  i,  &c.  But  this  pre- 
scription of  time  out  of  memory  of  man  was  (as  IMdeton  here 
saith)  at  the  common  law,  and  limited  to  no  time.  Also  hare 
is  implyed  a  maxime  of  the  law,  viz.  that  whatsoever  was  at 
the  common  law,  and  is  not  ousted  or  taken  away  by  any  statute, 
remaineth  still. 

(Ante  1 10.  b.  '*  Common  lata.*'    The  law  of  Englanul  is  divided,  'as  hath 

Poft  344.  a.)      beene  said  before,  into  three  parts;  1,  the  common  law,  which 

is  the  most  generall  and  ancient  law  of  the  realme,  of  part 
whereof  Littleton  wrote ;  2,  statutes  or  acts  of  parliament;  and 
3,  particular  customes  (whereof  Littleton  also  maketh  some 
mention).  I  say  particular,  for  if  it  be  the  generall  custome  of 
the  realme,  it  is  part  of  the  common  law. 

The  conmion  law  has  no  controler  in  any  part  of  it,  but  the 
high  court  of  parliament ;  and  if  it  be  not  abrogated  or  altered 
nPref.  to  8th       i^y  parliament,  it  remaines  still,  as  Littleton  here  saith.     The 
''  common  law  appeareth  in  the  statute  of  Magna  Charta  and 

other  ancient  statutes  (which  for  the  most  part  are  affirmations 
of  the  common  law)  in  the  originall  writs,  in  judiciall  records, 
and  in  our  bookes  of  termes  and  yeares.  Acts  of  parliament 
appeare  in  the  rolls  of  parliament,  and  for  the  most  part  are  in 
prmt.    Particular  customes  are  to  be  proved. 


Sect.  171. 

jj  LSO,  every  borough  is  a  towne  (chescun  buigh  est  un  ville),  bmi 
not  h  converso.    more  shall  be  sayd  of  custome  in  the  Tenure  of 
Villenage* 

(9  lott.  6^)  *i  TX)WN£  (ville),''  vtSa,  quasi  vehiOa,  qubd  in  earn  comxhaniur 
^^loV^'^^  ynirfiw.    And. it  is  called  tncusy  because  it  is propre nam. 

BnMrtliblsifoL  ^^,^  ^  plurOus  nuinsionibtu  vidnaia^  ijf  toUata  expluribsu 
4S4^  &  lib.  s.  vidnis.  If'  a  town  be  decayed  so  as  no  houses  remaine,  yet  it 
fol.  911.  For-  iM  a  towne  inlaw.  And  so  if  a  borouflh  be  decayed,  yet  shall  it 
tMCD^  cap.  ag.  gendburgesses  tothefMurliament,  as  Old  <Sa&^n^and  othiers  doe. 
tevte  de  tm^  ^^  cannot  be.  a  towne  in  law,  unlesse  it  hath,  or  m  time  past  hath 
^^  ^1  ^  had,  a  church,  and  celebration  of  divine  service,  sacraments  and 

84  C.  1.  Qaare  burials.  What  alteration  hath  beene  made  in  townes,  heane 
1"PJ^*  what  a  great  lawyer  saith.    In  AngUd  villula  tamparva  inveniri 

^rtefciic,cap.  non  poterit^  in  qud  non  est  tnileSf  armigery  vd  paterfimiliaSy  4"^. 
^  magnis  ditatus  possessionibus^  necnon  Uberi  ienentes  alH  4*  wdeeti 

plurimif  suis  patrimoniis  st^cientesy  4^.    And  it  appeareth  by 

Littleton^  that  a  towne  is  the  genusy  and  a  borough  is  toe  spedes ; 

Fortoctte,  csp.    for  bee  saith  that  every  borouffh  is  a  towne,  but  every  towne  is 

^  not  a  borou^.    Et  sub  appeuatione  viUarum  continentur  burgs 

.  Sf.  civitates. 
Dometday*  t9^  Bereaokay  ot  berewity  in  Domeniav  signifieth  a  plJ^^TI 

.Oloiic.  towne.     Ha  berewica pertinent  odBerchley.    (Et  sic  \.^[\ 

reeitatplus  qu^m  vigink  vUlas,J 
There  be  in  England  and  IFales.  eight  thousand  eight  him* 

.  dred  and  thi^ee  townes^  or  thereabouts. 


L.2.  C.  11.  Sect.  172.        Of  Villenage.  [ll6.  a. 

Seeinore  d^  vilUsy  paroMis,  et  handettis^  in  the  ancient  authors  Bract  nbi  top. 
of  the  law,  and  plentifully  in  our  other  bookes.  But  let  ua  now  ^^^'  ''■  4-  c  15- 
heare  wh^t  LitUetan  saitb  (1).  »  »  /    *^  ^\  ®'  **\,'*®- 

^  ^  ^  Bnt  io.  134.  &  874,  &c. 


Chap.  11.  Of  Villenage.  Sect.  172. 

^T^ENURE  in  villenage  is  most  properly,  when  a  villeine  holdeth  of 
;  his  lord,  to  whom  he  is  a  villeine,  certaine  lands  or  tenements  according 
to  the  custome  of  the  mitnnor,  or  otherwise,  at  the  will  of  his  lord,  and  to 
doe  to  his  lord  villeine  service;  as  to  carry  and  recarry  the  dam  of  his  lord 
out  of  the  city,  or  out  of  his  lar(Ps  mannor  unto  the  land  of  his  lord,  and 
to  spread  the  same  upon  the  land,  and  such  like  (hors  del  city,  ou  del 
manor  (2),  son  seignior,  jesques  a  le  terre  son  seignior,  en  gisant  ceo  (3) 
BUT  le  terre,  6f  hujusmodi).  And  some  free  men  hold  their  tenements 
according  to  the  custome  of  certaine  manors,  by  such  services.  And  their 
tenure  auo  is  called  tenure  in  villenage,  and  yet  t/iey  are  not  villeines ;  for 
no  land  holden  in  villenage,  or  villein  land,  nor  any  custome  arising  out  of 
the  land,  shall  ever  make  a  free  man  villeine.  But  a  villeine  may  make 
free  land  to  bee  villeine  lana  to  his  lord.  As  where  a  villeine  purchaseth 
land  in  fee  simple,  or  in  fee  taile,  the  lord  of  the  villeine  may  enter  into  the 
land,  and  oust  the  villeine  and  his  heiresior  ever;  and  after,  the  lord  (if 
bee  will)  may  let  the  same  land  to  the  villein,  to  hold  in  villenage. 

"  yiB  N  UR  E  in  villenage:'    Villeine  is  from  the  French  word  Lib.  Rub.  76. 

villainey  and  that  d  vtUa,  quia  vilUe  adscriptus  est ;  for  they  ^  77* 

which  are  now  caUed  villani,  of  ancient  times  were  called  adscript  Glanv.  Ii.  5. 

tftii.    And  in  the  common  law  he  is  called  nativus;  quia  pro  yide  Bract  li!i. 

mtMore parte  natus  est  serous:  and  this  is  hee  which  the  civihans-  ou  6,  && 

cail  serous,    [a]  Theyn  in  the  Saxon  tongu^  is  liber,  and  then,  Brit.  fo.  77.  & 

serous.     Theme  (sometimes  written  theame  corruptly)  is  an  old  ^7-  8a.  97, 98. 

Saxon  word,  andsignifieth  potestatem  habendi  in  nativos  sive  villa'  ^^^  \^  ^  ^^7' 

noSf  cum  eorum  sequelis,terris,  bonis  et  catallis.   But  teame^  some-  fiet.  1. 9.  ca!  44. 

time  corruptly  written  theame,  is  of  another  signification ;  for  it  Idem.  U.  4. 

is  also  an  old  Saxon  word,  [i]  and  signifieth,  where  a  man  can*  ^p*  1 1  &  is.   , 

Mir.  ca.  a. 
sect.  18.    Ockham.  (F.N.B.  77.  a.)    [a]  Flct.  li.  1.  ca.  S4.    [ft]  Vide  Lamb,  inter 
legeiSaucLEdw.  fo.  133.  nu.  35. 

not 


(1)  We  do  not  observe  that  there  is  any  thing  in  the  statute  of  Charles  the 
second  for  taking  away  military  tenures,  jrhich  in  the  least  varies  the  tenure 
by  burgage...  For  furtner  information  about  burgage  dJuA  boroughs,  see  Brad, 
on  Bor.  Mad.  Firm.  Burg.  Squire's  Anglo  Sax.  Gov.  ist  ed.«  tit.  Boroughs 
in  the  index,  and  Wright's  Ten.  005. — [Note  160.] 

(3)  In  L.  and  M.  and  Roh.  the  words  are  del  cite  (which' seems  used  in  the 
same  sense  as  scite)  del  maxmor.  ■        '  '    *'. 

(3)  Instead  of  en  gisant  ceo,  the  words  in  L.  and  Af.  and  Rah.  are  gisaunt 
warrette  et  de  spreder  le  fyme  le  signour. 

Vol.  I.  Go 
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not  produce  his  warraal  of  fth^t  wbidi  hae  boug^l  aeeivdiB^  to 
his  TQucfaer. 

<<  ViUenage"  Vittenagiutih  (as  in  like  cases  hath  been  sayd 
where  the  termination  is  in  age  J  is  the  service  of  a  bondman. 
And  yet  a  free  man  may  doe  the  sendee  of  him  that  is  bond. 
(F.  N.  B.  13.  And  therefore  a  tenure  in  viUenage  is  twc^old ;  one,  where  the 
fi  Bol.Abr.73.)  person  of  the  tenant  b  bond,  and  the  tenure  senrile;  the  other, 
[c]  Hil.  ngK  1.  ^here  the  person  is  free,  and  the  tenure  servile,  [c]  Serva  terra 
b^theMorT    '    iiberos  de  sanguine  exutenUa^  viUanos  Jacere  nan  potest.    And 

{d\  Brtct.fi.  4.    therefore  it  is  said,  [d\  est  enkn  ratio  et  reguia  generaUs  m  isiss 
o.  170.  duobus  catibus,  qubd  liber  homo  nikU  Ubertatis  propter 

t^ personam suamUberamconfertvillenagiOfneciibentm  PLI^TI 
tenementum  i  contrario  mutat  statum  atU  condiHoueoi  I  k  *J 
(f]  Idem,  U.  1.  villani.  And  againe,  [e]  VUienapumT^sercitiumniksi 
B*'^  & 66  ^^^*  Ubertati;  habUa tamen  dsstinetione  utritm  tales  emt  vtUami, 
Flet.  11.^1  •  oa.  3!  ^  tertuerunt  in  villano  socagio  de  domhieo  damud  r^ism  And 
r/]Brict!fQ.«V  againe,  (jT]  Tenementwn  non  mutat  statum  Uberi  nam  magie  fiite 
43  C.  3*  6*  9QC.   sfryi ;  poterit  enim  liber  homo  tenere  pHrum  villenagimm^/aaemdo 

quicqvsd  ad  villanum  perfinebitt  ^  nthHominus  liber  erft,  aim  hoc 

Jaciat  ratume  viUenapiy  et  non  rationepersonss  sue^i  et  i^eQpcfcritf 

fuando  rohieritp  vi&nagium  deferere^  et  Uber  disoedere^  nisi  iUa- 

queatus  sit  per  uxorem  nativam  ad  hocjadendum^  adquam  ingres' 

susjiiit  in  viUenagiumy  et  qu{eprastarepoteritimpedsmeKtum,  Sfc. 

Te]  Bract,  li.  4.    And  againe,  [g]  Purum  xillenagium  est^  d  quo  pnestati^r  servi^ 

^.308.  ^{^ff^  incertum  et  indeterminatumy  ubi  scire  non  poterif  oeipere 

"   *^*'  3*-        quale  seroitium  fieri  (febet  mane,  viz.  ubi  quisfacere  tenetur  qmc- 

ouid  ei  praceptum  fuerit.    And  another  said^  to  the  same  intent, 

Veux  ne  scavoient  le  vespere,  de  quoy  Us  serverent  en  hn  uuOyn. 

K]  Bract,  li.  1.  [h]  Fuerunt  in  Conquestu  Uberi  homines^  qui  liber^  tenuermni 

'o*  7-  tenementa  sua  per  libera  seroitiOf  vel  per  Uberas  consuetudinn ; 

et  dim  per  patentiores  ejecti  essent,  postmodum  reversi  receperunt 

eadem  tenementa  sua  tenenda  in  viUenagio^  faciendo  inde  cgera 

serviliat  sed  certa  et  nominata^  Spc.  et  nikiwminus  Uberi^  9«ta, 

licit  faciunt  opera  se/vilia,  cum  nonjadunt  ea  ratione  person^ffr^Bttf 

sed  ratione  tenementormn^  &c^ 

Howvillenage  or  servitude  began,  andfor  what  cause,  His  aaU^ 

[Q  ForteK.        m  Ab  homine  et  pro  vitio  introSucta  est  servipus.    Sed  Ukertoe  4 

^  ^**  Veo  hominis  est  indita,  natura.    Qfuure  ipsa  a4  homine  tubiaia, 

semper  redircgUscit,  utfacit  omnequodlibertate  fUfturf^Uprioatur. 
[IQ  Brit.  ca.  31J  And  another  saith,  [k]  that  the  condition  of  viUeines  fnun  free- 
dome  unto  bondage,  of  ancient  time  grew  by  coastitutiona  of 
[<]  Bract.  \l  I.  nations,  [/]  Fiunt  etiam  servi  Uber^  homines  captivifate  dejure 
Fletk  1.  ca.  a.  g^*^^  and  not  by  the  law  of  nature,  as  from  the  time  of 
&  ca.  5.  ^ooA's  Flood  forward,  in  which  time  all  things  were  coQmion  to 

Mir.  cap.  3.        all,  and  free  to  all  men  alike,  who  lived  und^  the  law  natimil; 
Met.  18.  and  by  multiplication  of  people,  and  making  proper  and  private 

those  things  that  were  common,  arose  batt^  Andthenttwat 
ordained  by  constitution  of  nations,  that  none  should  kill  another; 
but  that  he  that  was  taken  in  battell,  should  remain  bond  to  his 
taker  for  ever,  and  he  to  doe  with  him,  and  all  that  should  ooaae 
of  him,  his  wUl  and  pleasure,  as  with  his  beast,  or  any  o^ier 
chattell,  to  give,  or  to  sell,  or  to  kill :  and  after  it  was  ordamed, 
for  the  crusty  of  some  lords,  that  none  diouM  kil)  them,  ami 
that  the  life  and  members  of  tiiem,  as  wdl  as  of  freemen,  were  in 
the  hands  and  protection  of  kings,  and  that  he  that  kffled  hk 
villeiBe,  diould  have  the  same  judgment  as  if  lie  bad  killed  a 


[ 
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fteedMi.    11itf«i»oQ  they  were  called  leiT^ 
d&mMs  M  nbn  ocMebanimry  et  noti  i  ierviendiK     He  Is  called 
MolftWiry  H  notundof  qmia  fienanque  ntitui  est  servMi  and  he  is 
ceOed  ^Ulanust  ^that  hedoeh  hitvilleine  service  invilSs. 

Ea  ttaHem  Ubeftai  naUwaUs  facuUai  ejus  quod  cuique  Jucere  (F.  N. B. 77.F.) 
Ubet^iUdquoddeJureyasaxdprahihetur.  Serviius  est  eanstituHo  ^nct.U.  i.ca.6. 
deJuregemkuHf  quS  pds  domino  aUeno  contra  natmram  subjiciimr,  ?"^'  ^  3'  * 
And  itgainef  [m]  Ei  tout  sog^  que  touts  ereaturesduissonteste  frank  pi^^'  ^'^ 
oohnque  lel^de  nature^  per  constitution  nequidanty  et  fait  de  ca.  slst  3! 
hmnes  sont  outers  creatures  enseroies,  siconte  est  dit  beasts  en  [«"]  Mirror* 
psnrieSfjmons  en  servors^  et  wfteuxen  cages.  ^^  **  *^^  >^* 

[»]  ThH  k  esiuredy  thmt  bondage  or  senritude  was  first  in-  [n]  Mkror, 
flicted  tedishoMHiriiiffof  paFenU;forC%amthefiitfaer(^Ca-  np-a.McLiS. 
naan  ((^wfaom  issued  ttie  CanaaniUs)  seeing  the  nakedness  of  ^J^^'  "'  ^^ 
Ills  fkther  Noaky  and  shewing  it  in  derision  td  his  brethren,  was        •    »    1    c 
^herefbrd  punished  in  his  sonne  Canaan  with  bonda^.    And 
terewith  ameili  the  divine:  Anie  vini  imoentionem  tnconcussa  Ambrote. 
isiertae.    if  on  esset  hodie  servitusy  si  ekrietas  nan  Jussset. 

C  **  Out  of^  cUjf  or  out  of  his  lor^s  mannory  4'C." 

117*|  l^i^  is fhliie  printed,  for  the icf" originall is,  hors  del 
,  a.  J  ^cUe  detmannorf  and  so  wovld  it  w  amended  in  the 
impressions  of  the  booke  hereafter. 

**  And  some  Jreemen  holdy  A-c.**    This  is  apparent  enough,  Rlirror,  cap.  9. 
eqpedallj  upon  that  which  hath  beene  said.  >«c^  >8.  ace 

[    "  Wihere  a  villeine  purchaseth  land  in  fee  simple."    Yet  the  Mirror,  cap. «. 
folleine  may  purchase  some  Idnde  of  inheritances  in  fee  simple,  "^<^--  '^* 
which  the  lord  of  the  villein^  cannot  have.    As  if  a  villeine  pur- 
chase a  common  sauns  nombery  the  lord  shall  not  have  it ;  for 
the  lord  may  surduurge  the  same,  which  should  be  a  prejudice  to 
the  terre-tenant :  and  the  same  law  of  a  corodie  incertainegrBnted 
to  a  villeine,  and  such  like  inheritances.  And  therefore  Littleton 
materially  said,  purchaseth  land.  When  the  villeine  hath  an  estate  sa  Au.  p.  37. 
of  any  thing  certaine,  the  lord  shall  have  it ;  as  a  rent  granted  to 
the  vuleine,  commons  certaine,  estovers  certaine,  and  such  like. 
[0I  But  Uiat  which  lyeth  in  action,  as  a  warranty  made  to  the  jo]  Doct.  and 
viUeine  his  heires  ana  assigjnes,  the  lord  shall  not  take  advantage  ^"fj.  ca.  43. 
of  by  voucher ;  because  it  is  in  lieu  ^  an  action.    Keither  shall  ^^^'^^JJlo, 
the  lord  take  advantage  of  any  obligation  or  covenan^  or  other  pio«t.  iso.'a.)  * 
thing  in  action  made  to  the  yiUeine ;  because  tliey  lye  in  privity, 
aad  cannot  be  transferred  to  others. 

.    f  pi  If  a  man  be  lessee  ofa  villeine  for  life,  foryeares,or  at  wiD,  [d]  L.5E.4.61. 
ana  the  vSleine  purchaseth  lands  in  fee;  if  die  lessee  entreth  into       u^'iL 
the  lands,  he  shall  hold  the  lands  as  a  perquisite  to  him  and  his  |^  tic  V2b  v«. 
heires  for  ever.  But  if  a  bishop  hath  a  villeine  in  the  right  of  his  rpbw.ass.  a. 
bishopricke,  and  he  purchasetn  lands,  and  the  bishop  entreth,  Aote^.  a.) 
the  bnhop  shall  have  this  perauisite  to  him  and  his  successors,  P^*^-  3^-  •- 
atid  not  to  him  and  his  heires ;  tor  the  lawrespecteth  the  quality,  l^-^\y^' 
and  not  the  quantity  of  his  estate.  So  if  executors  have  avUleine  ^q^ 
for  yeares,  and  the  villeine  purchase  lands  in  fee,  and  the  execu-  Ante  13.  a. 
tors  enter,  they  shall  have  a  fise  simple,  but  it  shall  be  assets. 

**  Fee  taHe/*  Bv  this  it  is  apfMreat,.that  if  lands  bee  given  to 
n  viUeine»  aood  to  the  heires  of  hi4  bod^,  the  lord  may  enter  and 
put  out  the  villeine  and  the  heires  of  his  body ;  for  quicquid  oe- 

Q  aiL  quiritur 
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is'E'  4<  9-  ^* .  quirUur  seroo  acquiritur  domino  (l>  And  in  this  case  the  lofd 
P).  Com.  555  Jn  games  a  fee  simple  determinable  upon  the  dyipg  of  the  Tilleine 
^dsingham  s     ^'^<^q^^  heire  of  his  body ;  and  the  absolute  fee  simple  remainetb 

still  in  the  donor.  And  if  the  lord  enter,  and  after  infralichise 
the  donee,  and  after  the  donee  hath  issue,  y^  th^  .issue  shall 
never  haye  remedy  either  hy'formedon  or  entry,  to  recover,  this 
land,  by  force  of  the  statute  of  donis  condUionaUhu*  \  for  Uia^ 
statute  giveth  remedy  to  the  issues  of  the  donee,  that,  ha^ 

capacity 

(i)  This  rule  about  slates  holds  in  gome  degree  in  respect  to  opprenHc^vsiA 
servants^  particularly  the  former ;  though  wiui  a  great  difference  in  point  of 
extent  and  application.  All  acquisitions  of  property  real  and  personal  made 
by  the  villein,  in  whatever  way  arising,  with  no  other  exception  than  what  is 
allowed  of  to  prevent  prejudice  to  third  persons,  belonged  to  his  locd ;  because 
an  incapacity  to  acquire  any  tiling  for  his  own  benefit  was  one  of  the  hanh 
characteristics  of  the  villein's  condition.  But  the  relation  of  the  apprentice 
and  servant  to  his  master  is  more  mild  and^  limited ;  for  it  only  imports,,  that 
the  master  shall  be  entitled  to  their  personal  labour  during  the  term  stipulated, 
either  in  a  particular  way,  or  generally,  according  to  the  nature  jof  the  service 
or  apprenticeship.  Consequently  the  master  cannot  claim  any  other  acqui- 
sitions, than  such  as  are  tlie  result  of  that  labour.  What  the  appraatice  or 
servant  earns  by  his  labour,  whilst  he  remains  with  the  master,  or  is  actually 
working  for  him,  falls  so  clearly  within  this  principle,  that  Uiere  can  be  no 
rr^m  for  doubt.  Not  can  there  be  any,  where  the  apprentice  or  servant  is 
employed  by  another  person  with  the  knowledge  and  consent  of  the  master^ 
without  any  circumstances  indicating  a  waver  of  their  earnings*  Hie  books 
contain  several  adjudications  founded  upon  this  latter  idea.  Most  of  them ' 
indeed  relate  to  apprentices  in  the  seafaring  way ;  whose  wages  and  prize- 
money  as  seamen,  though  earned  whilst  in  another  service,  have  been  recovered 
by  those  to  whom  they  were  bound.  But  the  principle,  which  governs  them^ 
seems  to  apply  to  apprentices  and  servants  in  general.  See  6  Mod.  69.  1  s  Mod. 
415.  Comberb.450.  1  Stra.  582.  1  Bamara.  Rep.  312.  1  Ve8.48.  83.  See 
dpctrine  as  to  case  between  father  and  child,  i  Woodes.  451.  Some  of  ^e 
cases  go  so  far,  as  to  give  the  master  a  right  to  the  wages  or  earnings,  whether 
the  service  is  performed  by  the  apprentice  vsith  or  vmhout  the  master's  license ; 
and  even  though  the  earnings  accrue  in  a  trade  or  service  different  from  that 
to  which  the  apprentice  is  bound.  6  Mod.  69.  la  Mod.  83.  1  Ves.  83.  But 
though  the  rule  should  be  so  large  in  respect  to  apprentices^  it  may  be  doubted, 
whether  it  is  equally  so  in  the  case  of  other  servants.  There  is  a  case  of  the 
reign  of  James  the  first,  in  which  a  judgment  against  the  master  appears  to  be 
principally  founded  on  the  want  of  his  consent  and  privity  to  the  retainer.  Cro. 
Jam.  053.  2  liol.  Rep.  269.*  Independently  too  of  authority,  the  mast^s 
proper  remedy  in  all  cases,  except  tnose  in  which  the  servant,  is  intentionallj 
employed  on  his  master's  account,  seems  to  be  tm  action  either  against  the 
employer  for  loss  of  service,  if  he  knew  of  the  first  retainer,  or  against  the  ser- 
vant himself  for  breach  of  his  contract  \  such  a  case  rather  importing  the 
master's  :ri^ht  to  damages  for  injury  sustained  by  the  consequences  of  the 
second  retainer,  than  a  right  to  the  profits  accruing  from  it.  We  have  already 
mentioned,  that  most  of  the  cases,  which  occur  in  Uie  books,  relate  to  the  i^ 
prentices  of  watermen  and  seafaring  persons.  It  may  therefore  be  proper  to 
add,  that  in  31  Geo.  2.  c'  10,  one  object  of  which  is  to  regulate  the'  pay  of 
seamen  in  the  royal  navy,  there  is  a  provision,  that  in  particular  cases  the 
master  shall  not  be  entitled  to  the  wages,  of  his  apprentice.  See  Sect.  10. 
Note  also  the  17th  Section  in  the  2  and  3  Anne,  c.  6,  from  which  it  seems,  as 
if  tlie  framers'of  that  law  doubted,  whether  the  master  of  an  apprentice  who 
goes  into  the  roj^l  navy,  would  be  entitled  to  his  wages  without  an  express 
provision. — [Note  161.]  .  . . ,  t.         .'  .  .    ^  . 
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euMicity  and  power  to  take  and  retaine  such  a  gift;  and  the  title' 
^^e  lord  remaines,  as  it  did  at  the  common  law,  for  the  statute 
restraineth  acts  done  onlj^  by  the  tenant  in  taile.  And  so  it  is, 
if  lands  be  given  to  an  alien,  and  to  the  heires  of  his  body,  upon 
office  foiind^  the  land  is  seised  for  the  kinff,  afterwards  tae  king 
makes  the  alien  a  denizen,  who  hath  issue  and  dyeth,  the 
king  shall  detaine  the  land  against  the  issue. 


Sect.  173. 

A  ND  notef  if  a  feoffement  be  made  to  a  certaine  person  or  persons  in 
'^  fee,  to  the  use  of  a  villeine\  or  if  a  vilkine,  with  other  persons,  be 
itfeoffed  to  the  use  y  the  inllein ;  what  estate  soever  that  the  villein  hath 
in  the  use,  in  fee  taiU,for  terme  of  life  or  years,  the  lord  of  the  villein  may 
enter  into  all  those  lands  and  tenements,  as  if  the  villein  had  been  sole 
seised  of  the  demesne.  And  this  is  given  by  toe  statute  of  anno  ig  H.  7« 
ca.  16(2). 

nPHIS  is  an  addition  to  LittUton;  and  the  statute  of  19  H.  7. 
ca.  15,  therein  mentioned,  for  the  cause  that  hath  beene 
aferesaidi  hath  lost  his  force  (3). 


rilTl  »^  Sect.  174. 

J^  UT  if  a  free  man  will  take  amy  lands  or  tenements,  to  hold  of  his 
lord  try  such  villeine  service,  viz.  to  pay  a  fine  to  Mm  (f)for  the  mar- 
riage  of  ms  sonnes  or  dauahters,  then  he  shall  pay  such  fine  for  the 
marriage ;  and  notwithstanmng  though  it  be  thefollu  of  such  free  man  to 
take  in  such  forme  lands  or  tenements  to  hold  of  the  tora  by  such  bondage, 
yet  this  maketh  not  the  free,  man  a  villeine  (2). 

**  'T'O  pay  a  fine  for  the  marriage^  ^c."    [q]  And  this  villeine  [fl  »5  E.  3. 

ana  servile  tenure  is  called  in  old  bookes  jnarcA^ttm  or  m^-  n'"^'^'^?' 

chet,     Marchetum  verb  pro  fili^  dare  non  competU  libero  homing  fo^c.""'     *  *' 

inter  aHa,  propter  liberi  sanguinis  privilegium,  8fc,    And  this  is  Mirror,  ca.  a. 

true  de  communijure,  sed  modus  et  conveniio  vincunt  legem.  And  sect  18. 

as  Littleton  here  saith,  it  is  the  folly  of  such  a  freeman  to  take  Secmore  of  thU 

such  mannors„  l^nds  or  tenements,  to  hold  of  the  lord  by  such  cbopter  Sect 

^bondage.   And  yet  this  doth  not  make  such  a  freeman  a. villeine,  ig^     ' 

[r]   Quia  hujusmodi  prastationes  fiunt  ratione  tenementi,  et  non  ^Dr.  &Stnd. 

ratione  persona,  in  donaiione  comprehensie  a  reservata ;  non  r^- 1>0 

^         *  ^  W  Fleia.  lib.  3. 

cap.  13.    Mir.ca{>.s.8ect.*i8. 

enim 


.*■«• 


(2)  This  Section  was  first  introduced  in  Redman's  edition. 

(3)  The  cause  meant  is,  that  the  27  of  H.  8,  transfers  uses  into  possession. 
See  lord  Coke's  note  on  Sect.  1 15.  fol.  84,  b. — [Note  162.] 

(1)  tn  Roh.  the  vrot^for  his  marriage  or  come  in  here. 

(2)  This  Section  m  L.  and  M.  stands  the  last  in  tlie  Chapter  of  Villenage. 

G  G  3 
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serviUumt  Sfc.    For  A»  ^i^pims^tiw  of  thii  WfP^^  ^^ct.  igi|. 
74-  441. 


Sect.  175. 

jdliSOy  every  vitteine  is  either  a  villein^  by  title  of  prescription,  to  vif, 
that  hee  and  his  ancestors  have  been  villeines  time  out  of  mind  of  man; 
or  he  is  a  rnlleine  by  his  otone  confession  in  a  court  of  record. 

(3  lU  Abr.  «<^  VERY  TiBeinti  u  either  a  mOeine  by  title  0/ prescrifAm, 

Jg'^  .  ^       ^jC.*'    Every  vSIeme  is,  either  by  prescriptioD,  or  oonfei- 

76, 77 "    ^^'  ^^^'     ^^  ojui  nascuntur,  atd  Jiunt.    By  prescri^pn,  either 

BnqtoQ,  lib.  1.  rej^ardant  to  a  mannor>  &c«  or  in  grosae.  In  grosa^  either  by  pre- 

cap.  &  scriDtioQ,  or  by  granting  away  a  villebe  that  is  regardapt,  orbf 

^act.  foL  77.  confession.     M  Fit  etiam  serous  liber  homo  per  cotdtsdmim  « 

"S^i^V  curid  regis  fJi^Uz).                                       ^ 

cap.  6.      fleta,  lib.  (•  ca.  3.      8  Ass.  p.  13.        11  Ass.  is.    94  Ass.  1.       73  Ass.  1. 

17E.3. 78,79.    {K7B.3.89.     i8£.4. 95.    97H.8.7.  b.    LestatvCedei7]L3.i7. 

■ 

**  In  a  court  qf  record,^  Record  is  derired  of  the  LaHne'wai^ 
recordorf  that  is,  tokeepein  minde,  as  the  poet  saith,  Si  nt^  audits 
recordon  And  therefore  a  record  or  inrolment  is  a  memoriall  or 
[0  17  C.  3. 93.  monument  of  so  high  a  nature,  U]  as  h  importeth  in  it  sfclfeiikk 
iiH.4.36.  '  an  absolute  verity,  asifit  be  pleaded  (4)  that  there  isno  vid 
S  '^  Mic^L  &  record,  it  shall  not  receive  any  triall  by  witnease,  jury,  or  othcr- 
tiSis.  24a! '^  ^^f  ^^^  ®^y  ^y  i^l^<^*  W  ^^i  every  court  of  recocd  i&tM 
pi,  rnm.  yj  Iff  ■  king's  court,  albeit  another  may  have  the  profit,  whaiein.  if  the 

MGlanviL  judges  do  erre,  a  writ  of  error  doth  lye.    [x]  But  the  covaAj 

nb.  9.  caPrp-  court,  the  hundred  court,  the  court  baron,  and  such  like,  ar^ie 

foTiST'      ^  courts  of  record ;  and  therefore  the  proeeedhiga  ^rein  nay  be 

Brit  ^,  ifii.  denyed,  and  ttyed  by  jury,  and  upon  their  judfemrata 


M  6  Co.  11.  a  writ  of  error  lycth  not,  but  a  writ  of  false  l^**  judge-  rUSCj 
&1S,  inJentle-  ment,  for  that  they  are  no  courts  of  record,  because  I  g.  J 
(3?i^t^        they  cannot  hAd  plea  of  debt  or  tre^MSse,  if  tbe  debt 

F.  N.  B.  138.  Pott.  198.200. a.  4  Co.  71.  a.  8  Co.  38.  1  Ro.  Abe  597.  9  Ro.  Abr. 
663,863.  Plow.49i.b,  1  Sid.  94.  9  Bo.  Abr.  573.576.  iSid.314.)  (-14  U.  8.1^ 
1  Bol.  Ab.  ^i^) 

or 


(3)  From  our  lav's  thus  permitting  a  person  to  be  a  villein  by  odbipm^t 
ment  in  a  count  of  record,  some  have  argued,  that  it  is  a  l^;al  mode  of  cno^ 
personal  bondage ;  with  a  view  to  prove,  that  there  is  not  any  thing  so  tefogr 
nant  in  our  law  to  domestic  slaverer,  as  is  generally  imagined,  and  thence  to  lay 
a  foundation  for  more  easily  inferring  the  lawfulness  of  unporting  slavery  frooi 
our  colonies.  But  in  another  place  we  have  had  occasion  to  object  to  this 
way  of  considering  the  acknowledgment,  and  to  explain,  why  it  should  he 
deemed  merely  a  confessionbf  that  immemorial  antiquity  in  the  vulein'sskyerr, 
which  was  otherwise  necessary  to  be  proved.  Bee  the  editor's  jirgsfment  w  tks 
case  ofSomersetty  a  ^egrOy  60  to  65^  and  Hob.  99—- [Note  i63.J 

(4)  The  words  if  it  be  pleaded  are  material ;  ror  m  evidence  b^/fire  a  jerg 
the  copy  of  a  record  will  oe  a  sufficient  prodT  of  its  exjirtence  ma/ii  eonMotf- 
See  Law  of  Nis.  Pri.  326.  ed.  1775.    Com.  Dig.  tit.  Cfrtw^'.— [Kotc  1*40 
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m  hKMkffm  doe  anuMWt  tdr  fertjf  diilUiigft^  or  tf  aiiy  treqituBe  iit 
€t  amas  (i). 

veiHgh* 

Sect.  176. 

JP  UT  if  a  freeman  hath  diveri  issues^  and  qftenodrds  he  eoi^esseth  him-- 
selfe  to  be  a  viUaine  to  another  in  a  court  of  record ;  yet  those  issues 
v>hkh  ne  hath  before  the  eoitfadon  are  free^  but  the  issues  which  he  shall 
hate  after  the  coffesdor^  shall  be  villaines. 

"tbk  IB  00  ^debt  ai  it  n^eth  no  expKcadoik. 


Sect-  177. 

^L^Ofifa  villaine  purchase  hmd,  and  alien  the  land  to  another  before 
"^  that  the  lord  enter,  then  the  lord  cannot  enter ;  for  it  shall  be  adjudged 
Ms  folly,  thai  he  did  not  enter ^  when  the  land  was  m  the  hands  of  the  vil- 
laine* And  so  it  is  of  goods.  If  the  villaine  bw  goods,  and  sell  or  give 
thenp  to  another,  befote  the  lotdseiieth  them^  then  the  hrd  may  not  seise 
the  same.  But  if  the  brd,  before  any  such  sale  or  gift,  commeth  into  the 
tvwne,  where  such  goods  be,  and  tnere,  optnly  amon^  the  neijgfibours, 
ciaime  the  good^,and  sei^part  of  the  goods,  in  the  ndm^  of  seisin  of  all 
thejgoo^  which  thetillanle  has  or  may  have  (i)*,  tfc,  this  ts  a  good  seisin 
in  £io,  and  the  octupation  which  the  villaine  hath  after  such  clayme  in  the 
goods  (2)t,  shall  be  taken  in  the  right  of  the  lord. 

tN  ilitt  case  before  the  lord  dodi  enter,  hee  had!  nei^  (Dr.ftS(t»L 

■■■  re  nee  Jus  M  rem,  bufc  onely  a  pofl«biHti6  of  an  estate,  wWcfc  Ho.   •  BoJ. 
eatiite  he  must  Mine  by  his  entry ;  an^  therefore  if  the  TiUaQie  ^^^'  736-) 
doth  by  way  ofprer^tionalien  bbfore  the  lord  doth  enter,  th^ 
lord  IB  barred  ofthe  fkunb^ty,  whichhe  had  tb  the  lahd,  for  eirbr. 
[a]  Siaulteinserwa^endiderHfeodmi,  gUod sibiei hdredibus per-  [«]  FIcta,  Ub.  3. 
Quisn)erit,antedua»^donUnus seinnamindedepertt, valet donattoyet  ca-ig.  Bntttin, 
iZimiiibii^impiaet,  quodtantum  expMavU.    Btft  [6]if  the  £J;^,,*i*»^*' 
viHai&e  of  the  hing  purdhasetb  lend,  and  alieneth  before  the  tmg  rq  35  e.  3.  tit 
(dpott  an  dffiee  found  for  him)  deth  enter,  yet  the  king  aftek"  office  vuienage,  sa. 
found  shall  have  the  land ;  quia  taMum  tenipus  occnrrit  iep^  as  9  H.  6.  ai.  per 
UMeUm  himselfe  flaith  in  the  next  Section  (3>    And  yet,  after  f/^"«J^|^ 

(8  Co.  170.      7  Co.  ftS.    a  Bo.  Abr.  734.) 

office 


(1)  See  post.  a6o.. a.   a  Inst.  311-  ,  .   r       ^>ir        n  ». 

(1)  •  The  words  tcAicA  the  villaine  has  or  may  have  not  in  L.  and  M.  nor  Kol. 
(d)  t  I^tead  of  ^  goocb  it  is  fato  in  L.  and  M.  and  R. 

(3)  See  post.  119.  a. 

GG4 
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office  fqimd,  the  king  aliall  nol  hcve  tfaemetneprofito; 
the  title  u  by  the  seizure.  ' 

. .  **Purchiuelandr  ThelikfilawkofaagniocieSyadfOifMos, 
Ycniong,  remainderg,  rents,  comnion»certaipe,apd«idt . 
like  certaine  inheritances,  vrfierein  the  Tillaine  »9*  hath  rUSTI 
any  estate  or  interest.  If  the  villaine  purchase  land  [^  5.  J 
either  in  fee  simple,  fee  taile,  or  for  life,  if  the  villains 
doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the 
lord.  But  yet  the  issue  of  the  villaine  shall  recover  the  land 
entailed  in  a  fonnedon,  and  then  the  lord  may  enter. 

<<  Alien  the  land,**  Alien  commeth  of  the  verbe  aUenarty  id  eri, 
aUmumJacerey  xd  ex  no^o  dommio  in  alienum  trantferre^  ave 
rem  aUquam  in  donunkan  akeritu  trcauferre.  If  a  freeman  hatli 
issue,  and  afterward  by  confession  becommeth  bond,  and  pur- 
chasetK  lands  in  fee,  and,  before  the  lord  enter,  he  dieth  seised, 
and  the  land  descends  to  his  issue  which  is  free ;  in  this  case  the 
lord  shall  not  enter  upon  the  heire,  and  yet  this  is  a  desoent 
and  no  alienation*  •  The  like  law  it  is,  if  the  land  so  purchased 
by  the  villaine  doth  escheate  to  the  lord  of  the  fee  before  any 
entry  made  by  the  lord  of  the  villaine :  so  as  the  act  of  the  law, 
that  is,  the  descent  or  escheat  may  as  well  prevent  the  lord  of 
his  entrjT,  as  the  act  of  the  party  by  alienation. 

If  a  villaine  be  disseised  before  the  lord  doth  enter,  the  lord 
may  enter  into  the  land  in  the  name  of  the  villame,  and  thereby 
gaine  the  inheritance  of  the  land ;  but  if  there  be  a  descent  caat, 
so  as  the  entry  of  the  villaine  be  taken  away,  then  the  villaine 
must  recontinue  the  estate  of  the  land  by  judgement  and  execu- 
tion, before  the  lord  of  the  vDleine  can  enter.  And  this  word 
[alien]  doth  not  onely  extend  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law ;  as  if  the  villeine  purchase  land  and 
dyeth  without  heire,  and  the  land  escheate,  or  if  there  be  a 
recovery  against  the  viUaine  in  a  cessavit,  or  the  like. 

(a  Ro.  Abr.  734.  «  And  so  it  is  of^ds,  SfcJ*  Goods^  biens^  6cma,  includes  all 
5  n^'  1?*  g  chattels,  as  well  reSl  as  personall.  Chattels  is  a  French  word, 
Cro.  Eli/  386.)  ^^^  signifies  goods,  which  by  a  word  of  art  we  call  caialia. 

Now  goods,  or  chattels,  are  either  personall  or  reall.  Personall, 
as  hone  and  other  beasts,  houdiold  stufie,  bowes,  weapons  and 
such  like,  called  personall,  because  for  the  most  part  they  b^ 
long  to  the  person  of  a  man,  or  else  for  that  they  are  to  be 
recovered  by  personall  actions.  Reall,  because  they  conceme 
the  reality,  as  tearmes  for  yeares  of  lands  or  tenements,  wird* 
ships,  the  interest  of  tenant  by  statute' staple,  by  statute  mer- 
chant, by  eleeit,  and  such  like.  .  .  . 
Bona  dixfi&niur  in  mobiUa  et  immoUUa.  MobiUa  rursum  dtV- 
duntur  in  ea,  qua  se  movent  etmueabaliismaoeniur.  But,  by  the 
common  law,  no  estate  of  inhentance  or freeholdis  comprdiended 
under  these  words  bona  or  catalla  (3).  And  it  is  to  be  observed, 
that  as  the  title  of  the  lord  to  his  vUleine's  lands  be^nneth  by  his 
entry,  so  his  title  to  the  goods  beginneth  by  the  seisure  of  them. 

And 


(3)  See  ferther  as  to  cliattels,  Bro.  Abr.  tit.  ChaHek,  Com.  Dig.  tit  Bimu 
and  Assets,  and  Vin.  tit.  Executors,  U.  Y.  Z, 
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And  her^  againe  it  ia  to  be  observed,  tiiat  where  our  author,*in 
this  branch  concerning  good8>  useth  thdse  words  (sell  or  give) 
that  the  same  extendeth  as  well  to  gifts  in  law,  as  gifts  in  deed. 
And  therefore  if  a  niefe  hath  goods,  and  taketh  barony  by  this 
gift  in  law  by  force  of  the  marriage,  the.  lord  is  barred.  And . 
so  it  is  if  a  villaine  make  his  executors  and  dieth,  by  this  gift 
in  law  the 'lord  is  barred,  as  shall  be  said  hereafter. 

1 

'^  And.claime  the  goods^  and  seise  part  of.  ikfi  goods.**    For  a  3  H.  4.  i^ 
claime  onely  of  the  goo^  of  the  vill^e  b  not  sufficient  in  law,  46  £.  3.   Bane, 
but  he  must  seise  some  part  in  the  name  of  all  the  residue,  as  ^^7*  I>oct.  mad 
here  it  appeareth ;  or  that  the  goods  be  within  the  view  of  the  f^^^'  ^^'  ^^' 
lord;  for  the  claime  and  his  view  amount  to  a  seisure,  as  the  aaE.^! 6, 
clayme  of  a  ward  beine  present  by  word  is  a  sufficient  seisure,  BtldwinFreaU'* 
albeit  the  gardian  layetn  no  hands  on  him.    See  hereafter  Sect.  <:**^  - 
3^1.    And  so  note  a  diversity  betweene  a  claime  of  lands  or  (^^*8^-  ^oit, 
tenements  and  goods,    [c]  In  an  action  of  trenmsse  or  detinue  f^'i8il.6.  ' 
brought  by  the  villaine,  a  release  made  to  the  c^endaht  by  the  33.  b.  pw 
lord  is  a  good  barre;  for  that  amounts  to  a  seisure  and  grant.  Aacougb. 
If  the  villaine  doth  buy  goods  and  make  his  executors,  and  3  H.  4- 1^* 
dieth  before  the  lord  doth  seise  them,  the  executors  shall  ^^^^  ^"^ 
detaine  them  against  the  lord  of  the  villaine.  ' 

*^  Hasormaykateytfc*'    Here  f  4^.^  doth  imply  an  excellent 
point  of  learning,  for  that  such  a  claime  doth  not  only  vest  the    • 
goods,  which  the  villaine  then  hath,  but  also  which  he  after  that 
shall  acquire  and  get  (4).    But  otherwise  it  is  of  lands  of  freehold 
or  inheritance;  for  there  such  agenerall  entry  or  claime 
riipTl  extends  only  to  the  lands  the  villaine  hath  at  that    . 
|_  ^    J  ic9*  time,  and  not  to  any  other  which  he  shall  purchase  . 
after,  as  by  our  author  in  this  Section  may  justly  be   . 
collected. 


Sect.  178: 


Dl/r  if  the  king  hath  a  villeine,  who  purchases  land,  and  alien  it' 
before  the  king  enter;  yet  the  king  may  enter,  into  whose  hands  soever 
the  land  shall  come.     Or  if*  the  villeine  buyetk  goods,  and  sell  them  before 
that  the  king  seiseth  them;  yet  the  king  may  seise  these  goods,  in  whose 
hands  soever  they  be.     Because  nullum  tempus  occurrit  regi  (1). 


«  IF^ 


(4)  Contra,  as  to  the  goods  afterwards  acquired,  Dr.  and  Stud.  dial.  a.  c.  4. 

(1)  Seeacc.  41.  b.  57.  b.  go.b.  118.  a.  294.  b.  and  for  instances,  Plowd.  243.— 
But  the  rule  of  nullum  tempus  occurrit  regi  is  subject  to  various  exceptions, 
both  at  common  law  and  by  staiute,^\.  There  are  many  cases  m  which  the 
subject  may  make  title  agamst  the  king  by  prescription,  as  to  treasure  trove, 
waifi,  estrays,  and  such  other  things  as  may  be  seised  without  matter  of  record. 
Ante,  fol.  1 14.  a.  and  b.— 2.  In  some  cases  the  king's  right  necessarily  fails  for 
want  o£  exertion  in  due  time,  either  because  the  subject  of  his  ri^t  determines 

before   I 


Vide  Sect  1^5. 
Vide  Stuoferd, 
Finer.  H  3^.  e. 


35  E.  3.  tit. 

[4]BGrror, 
cap.  3. 

SBritttN^ 

lib.  1.  qoB  fet  dari  poerait. 
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TF  the  Uiig  haii  m  mOeitie,  ^^    lUs  h  *fMMt  np««  «Mft 
^  which  hftth  hetoe  «U  hcfim. 

*' Or  if  the  xitteine  Imyeikgoodsj  8^r  H  Ae  liA|^»  i^khie 
acqwre  tfTf  goifds  or  duttteWy  the  iifcycitie  of  thop  k  m  the 
kii^  before  any  teistnecnr  office:  anaititwdtaidofeii'aficieat 
authofy  [d]  Al  roy^  quant  id  droit  de  la  c&romt  ok  aframdk  estate, 
nepoet  nutiemps  occurre;  and  another,  [e]  upeaking  in  theperaoo 
of  the  king,  aaith^  Ntd  tew^  n'stt  kmit  qmant  m  me$  droksm 


Sect 


befofe  he  daimi  it,  ef  beeam*  if  ii  speckdh  Hmked  in  point  of  Itee  by  hi 
creatieiib    An  fciatanc^  of  this  ia,  where  the  land  of  tonant  i<n*  life  ii  fctmd  t* 
be  forfeited,  and  he  diei  before  se^ore  by  the  kine;  fbr  it  ia  then  too  late  to 
awe  for  the  king,  who,  aa  Standfbrd  expreaaes  it,  nath  surceased  kistimef  the 
eatate  forfeited  being  determined,  and  the  right  of  entry  being  in  him  in 
reveraion.    Staunf.  Pmrog.  3«.  b.    The  law  ia  the  aame,  where  the  Idngia 
intitled  to  the  next  presentation ;  in  which  case,  if  another  preaenta,  and  the 
incumbent  dies,  the  kiaa  cannot  have  the  aeceind  or  any  aabaeqoent  nreaan- 
tation*  ThiawaatheopimoBof  Browne»  juatioeyajnanatWeatoninW 
Berkely,  Flowd.  949. 349»  ibid  waaao  adjudged  in  BMkervflleTs  case,  7C#.  aS. «. 
Lord  diancellot  Egerton  finda  fhult  with  the  deeitkie  of  thia  kat  caae;  baC 
hia  objections  do  not  appear  in  the  leaat  aatipfirctory.    Seehia  obaarvationa  00 
lord  Coke's  Reporta,  8. — 3.  Sometimea  kpie  of  time  drivea  the  king  id  a  suit. 
Thus  by  the  statute  of  the  13th  of  Rich,  the  aecond,  toad  accotdiog  to  lord 
Coke  by  the  common  teo,  if  the  UUff  prescnta  to  a  benefice  already  full  with 
an  incumbent,  the  kim^s  presentee  wall  not  be  reoeired  by  the  ordidnry,  till 
the  king  has  recovered  nis  presentment  by  due  process  of  law.    1 3  R.  s.  at  i. 
c.  1.  Staunf.  Fnerog.  32.  b.  2  Inst.  358.  Post.  344.  b.   See  also  Cro.  Jam.  385. 
4  H.  4.  c.  sa.    Gibs.  Cod.  1st  ed.  80a.— ^.  There  are  aeveral  statutea,  whidi 
wholly  extinguish  the  kinafs  title,  'if  not  exerted  within  a  limited  number  of 
years.    By  a  statute  of  the  14th  of  Edward  Ae  third,  the  king  loat  hia  pre- 
sentment, where  he  was  entitled  by  having  in  his  hands  the  temporaltiea  of  a 
bishopric,  or  the  lands  of  a  person  withm  age,  unless  he  presented  within 
three  ytttra  after  the  toidanGe.    But  tlaa  atsitule  waa  soan  repealed.    See 
14E.3. au 3.  c. 9.    a5E.3.st3«c.s.    4  QibdiCod.  isted;8oa    Thechief 
statutea,  for  limiting  tibe  kmg'a  title  to  tf  Mrtaine  time,  now  in  force,  are  the 
ai  of  Jam- 1.  c.  2,  and  the  ^  of  Geo.  3.  e.  16.    By  ibejbrmer  the  king  ia 
disabled  from  claiming  anv  manora,  landa  or  hefeditaments,  except  libertiea 
and  franchises,  under  « title  nccrued  60  years  before  the  beginning  of  the  then 
tession  ofparUament^  unless  within  that  time  there  has  been  a  possession  under 
such  tiUe.    But  the  efflux  of  time  rendering  this  proyision  continually  more 
ineflfectualy  the  latter  statute  introduced  (me  of  a  permanent  kind,  by  limiting 
the  kiag  to  sixty  years  before  the  commencement  of  the  suit  or  proceeding  fsr 
recaoery  of  the  estate  claimed.    See  further  a  Commentair  on  the  21  Jam«  in 
3'lDst.  188.    See  also  somethinffrelatiTe  totberuleof  nuaumicffyttf  ooetirrar 
regji^  in  Hob.  i^a.  154.  347^  Note  165.] 
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Sect.  179* 

j^LSO,  tf  a  man  kt  certaine  land  to  another  for  tenne  of  i^^  saving 
'^^  tQ  hmudf  the  rev^iion,  0^  a  villeine  purchate  of  the  ksaor  the 
refoenkmi  **  ^^^  <^<i^  *^  memeth^  that  tik  lord  of  the  viUeme  may  pre" 
^enthf  come  to  the  kmd,  and  elmme  the  reversion  as  the  lord  of  tie  iaid 
wUeme,  and  by  his  chime  the  reversion  is  forthwith  in  him.  For  in  other 
forme  or  manner  he  cannot  come  to  the  reversion.  For  he  cannot  enter 
mon  the  tenant  for  Ufe.  And  if  he  should  stay  untitt  after  the  death  of 
the  tenant  for  lifrj  then  perchance  he  should  come  too  late.  For  percM-- 
venture  the  viOetne  will  grant  or  alien  the  reversion  to  another  in  the  life 
of  the  tenant  for  Hfe,  S^c. 

^'ASAVpresenlbfsometoikehmd:' 

For  he  cannot  daime  the  vevemon  but  upon  the  knd, 

and  he  by  his  cominir  upon  the  land  for  that  purpoee  is  no  tres- 

pasBor ;  l4cause  theteii^Tethhim  pow» 

Jest  he  should  be  pfevented,  and  claine  he  eaonoc,  unless  be 

conuneth  to  the  IumI.  So  likewise  if  the  vifletiie  purchase  a 
seignioiy,  xeaty.  comman,  or  an j  other  freehold  or  iidie- 
ritanccy  out  of  any  lands  or  tenements  of  another,  t^  the 
lord  may  lawfully  come  ta  the  land  to  make  bis  daime 
late  seigniory,  rent»  or  ether  profitoot  of  Ae  lanflL  Vid«4i  £.  3. 

Bnt  if  the  vilUne  pordiase  a  aemiaaEie,  or  a  ceat^  cnamiMm,  of  ^^?1^  ^^"^ 

eHher  inheriti^noa  issuikig  out  of  t£e  land  of  the  loid  himsel&y  it  [tiH.  4!*tit 

is  said,  that  the  sei^orier  rent,  conmon^  or  sucb  other  inbe-  Ezecutloii,  38. 

ritance,  is  extinguished  in  the  lord's  possession  without  any  F.  N.  B.  104. 

ilaime;  lU.y,  15.  b. 

**  GraniJ'  Here  naut  be  inlenM  anatDMaaaaenl ;  far  aftet 
the  great  a^dbefore  atlonieaiieBt  tiie lord  inaj  aat  (1 )  ehBBse  tbd 


rii9l  f 

L  b.  J»« 


^  In  the  l^  if  the  tenant  for  life,  Sfs."  Here  bj  fifcj  is 
incbided  tenant  m  taile»  tenant pamater  vt?,  tsaantby  statute 
merchant,  staple,  degitf  and  for  y«arca;  for  during  all  tiMse 
estates  the  lord  may  daime  the  reversion,  as  well  as  in  case  of 
the  tenant  for  Kfe. 


Sect.  180. 

TN  the  same  mrnnner  it  is,,  ^ahe^  k  aifietne  pmnhase$,an  advowson  of  a 
^  ehurdifuU  €fan  incumBentj  tke  hrd  of  the  mlbim  may  come  to  the 
said  churcn,  anaclaime  the  said  adtmeson,  and  by  thie  ekamethe  advowson 

is 


(1)  Kkifris  apparently  an  error  of  the  press,  the  sense  reauirmg  the  omission 
ef  not.    Accordmgly  the  first  edition  is  without  it.    But  the  error  appears  in 

all  thn  ■iiKaiiniif  nt  eaitimis. 

vara  WvW  i^^aap^p^^w^^^^w^^  ^^^^m^^r^^^^^^w 

(3)  But  now  by  the  4  Ann.  c.  16.  s.  9.  the  grant  of  a  fferaraioiv  is  perfect 
without  attornmant.-*<«<[Nel^  iGSt,"] 


1 


1 19.  b.. ISO.  a.]        OfVillenage.    L.  2.  C.  11.  Sect  180. 

i$  in  him*  For  if  he  will  attend  till  after  the  death  of  the  incumbent^  and 
then  to  present  his  clarke  (a  presenter  son  clerke)  to  the  said  church,  theKy 
in  the  mean  time,  the  villein  may  alien  the  advowson  (3),  and  so  oust  tk 
lord  of'  his  presentment. 

''ADVOWSON,  Advocation  so  called,  because  the  right  of 

preseQtinff  to  die  church  was  first  gained  by  such  sa  were 

13  fi.  14.  b.       founders,  beneractora^  or  maintainos  of  the  diurch ;  viz.  nttioM 

fiindationiSf  as  where  the  ancestor  was  founder  of  the  church;  or 

ratione  donationis,  where  he  endowed  the  church;  or  rationejimdi, 

as  where  he  gave,  the  soile,  whereupon  the  church  was  boflt 

And  therefore  they  were  called  advocati.  They  were  also  called 

patroniy  and  thereupon  the  advowson  is  calledjW pa^roso^.  ^nd 

in  one  word,  advowson  of  a  church  is  the  right  of  presentation 

^^  or  collation  to  the  church.    Advocatus  est  ad  qtum  pertinetjnt 

cap.  14.  *  ^         advocationis  aUci^tu  ecclessa,  ut  ad  ecclesiam  nomine proprio,  tm 

aUenOy  possit  pnesentare.   Every  church  is  either  presentadve, 
colli^ve,  donative,  or  elective.     Vide  Section  64.5.  Q^, 

# 

«4  E.  3.  so.  «<  FuU  of  an  incumbent"    If  the  church  be  presentative,  the 

^  ^  3-  ^7*       church  is  nill  by  admission  and  institution  against  any  commoa 
44  £.  3.*  3!         person ;  but  against  the  king  it  is.  not  full  untill  induction. 
9H.6.31.    ftsH.6.a7.    9i£.4.34.b.    Vide  Sect  64S.     (Post344.a.) 

''  Incumbent "  coouneth  from  the  verbe  fuctoit^o,  that  is,  to  be 

diligently  resident,  id  est,  obuixi  operam  dare ;  and  when  it  is 

written  encumbent ,  it  is  falsely  written,  for  it  ought  to  be«ws«- 

10  H.  6. 7.         ^^  as  LUHeton  doth  here  (4).     And  therefore  the  lair  doth 

intend  him  to  be  resident  on  his  benefice. 

'<  ic9*  The  lord  of  the  viMne  may  come  to  the  said  ngOn 
church  and  claime  the  said  advouaoTu*  Note,  albeit  the  I  g.  J 
advowson  is  a  thing  incorporeall,  and  not  visible,  y^t 
because  the  principidl  duty  of  the  presentee  of  the  patron  is  to 
be  done  in  the  church,  the  claime  of  the  lord  of  the  villetne  mutt 
be  made  there ;  and  by  that  claime  the  inheritance  of  the  ad- 
vowson shall  be  vested  in  the  lord;  for  every  daime  or  demand 
to  devest  any  estate  or  interest  must  be  made  in  that  place  which 
is  most  apt  tor  that  purpose. 

Doct  &  Stud.  **  After  the  death  of  the  incumbent.*'  Nota,  a  church  presents- 
Kb.  a.  ca.  31.  tive  mav  become  void  five  manner  of  wayes,  vis.  1.  By  death, 
5  ^  3-  >^-  whereof  Littleton  here  speaketh.  3.  By  creation.  3.  By  resig- 
is  1 1 2"'  ?*^^^  i^y  deprivation.  5.  By  cession,  as  by  taking  a  benefice 
9  E.  3. 46a.  mcompataie. 
u  H.  4. 37.  59.  &  76.    41  £.  3. 5.    F.  N.  B.  31, 3s. 

**.  Andihen  to  present  his  clarke  to  the  said  churchy  SfC,^  A  pre- 
sentation is  derived  d  prasentando ;  quia  pnesentare  nihil  (uiud 
est  qudm  prasto  dare,  seu  qfferre.  And  Littleton  here  briefly  ex- 
presseth  the  efiect  of  a  presentation ;  for  it  is  the  act  of  the  {>atron 
offelring  his  clerke  to  the  bishop  of  that  diocesse,  to  be  instituted 
to  such  a  church,  in  these  orthelike  words  directed  to  thebi^op, 

Prasento  vobis  A.  B.  clericum  meum  ad  ecclesiam  de  Dalejjpp- 

Thii 

(3)  Sfc.  L.  and  M. 

(4)  However,  in  L.  and  M «  and  Rob.  the  word  is  encombeni. 
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This  may  be  done  ai  well  hj  word  as  by  writing ;  and  if  it  be  by 
writing  it  is  no  deed*  for  the  presentation  is  of  the  clerke,  and  the 
direction  to  the  bishop,  so  as  this  writing  is  in  nature  of  a  letter 
.to  the  bishop  :  and  this  is  the  reason  that  the  king  himselfe  may 
present  by  word,  as  elsewhere  is  said.  A  villein  at  this  day  pur- 
chaseth  an  advowson  in  fee,  the  church  becomes  voide,  the  lord 
for  one  hundred  pound  given  by  A.  B.  clerke  presents  him  to  the  ^^  j^^,  ^|^, 
church,  and  his  clerke  is  admitted,  instituted,  and  inducted ;  yet  353.) 
this  gaineth  not  the  advowson  to  the  lord  [d].    And  so  it  is  in  [d]  Adjndg.  in 
that  case,  if  any  on  the  behalfe  of  A*  B,  had  eiven  or  contracted  commimi  banco. 
with  the  lord  in  consideration  of  any  valuable  thing  to  present  ^^\  ^^  ^\^ 
A.  B,  to  the  said  church,  albeit  it  had  beene  without  the  consent  ^r^^^^. 
or  knowledge  ofA.B.  yet  it  should  not  have  vested  the  advowson 
in  the  lord.  But  this  was  not  law  whesaLMeton  wrote,  [e]  But  [e]  Adjadged 
now  by  the  statute  of  31  Eliz.  the  presentation,  admission,  insti-  ^^e  King's 
tution,  and  induction  in  both  the  said  cases,  and  in  the  like  are  ^"j^'-^*^^' 
made  voide  (1 ),  where  before  the  said  statute  they  were  but  void-  imp.  broogM  bv 
able  by  deprivation  (3).    And  if  a  man  present  by  usurpation  to  the  king  againsc 
a  benefice,  by  reason  of  any  corruptcontract,  agreement,  &c.  that  the  bithop  of    - 
presentation  and  the  institution  and  induction  thereuponare  void;  r^^^'^^', 
for  that  act  extends  to  all  patrons  as  well  b^  wrong  as  by  right,  and  Robert 
But  where  any  presents  by  usurpation,  the  rightfuU  patron,  and  Secker,  derke, 
not  the  king,  .shall  present ;  for  otherwise  every  rightfull  patron '  for  tbe  Ticang^ 
may  lose  his  presentation.  And  suchan  incumbent,  that  commeth  of  HavereU  in 
in  by  reason  of  any  such  corrupt  agreement,  is  so  absolutely  ^^^"^^  j        g 
disabled  for  ever  after  to  be  presented  to  that  church,  as  the  king  \i^'  ^^  ^  ^* 
himselfe,  to  whom  the  law  giveth  the  title  of  presentation  in  that  Hob.  165. 
case,  cannot  present  hjm  againe  to  that  church ;  for  the  act,  being  1  a  Co.  too.  73. 
made  for  suppression  of  symony  and  such  corrupt  agreements,  so  3  ^'^' j^^* 
bindes  the  king  in  that  case,  as  he  cannot  present  him  that  the  Cro  jam^  385 
law  hath  disabled  (3) ;  for  the  words  of  the  act  be,  shall  there-  ^^^[ 

Cro.  Cha.  477.    7  Co.  33.    Post.  Q34.    11  Co.  68.    Cro.  Cha.  331.) 

Upon 


(1)  Though  the  person  presented  is  not  jprivy  to  the  simony,  yet  the  pre- 
sentation is  void,  the  statute  making  no  distmction  in  tliis  respect,  but  giving 
the  turn  to  the  king  as  a  punishment  of  the  patron.  Adjudged  id  Co.  100. 
Agreed  12,  Co.  73. — [Note  167.] 

(3)  Theiefiect  of  the  difierence  between  void  and  voidable^  in  the  instance 
of  a  simoaiacal  presentation,  may  be  seen  in  Windsor's  case,  5  Co.  los,  and 
Winchcomb's  case,  Hdl>.  165,  the  judgment  in  both  turning  upon  it. — 
[Note  168.] 

(3)  Adjudged  accordingly  in  the  king  against  the  bishop  of  Norwich,  Hob. 
75.  Cro.  Jam.  385.  In  sir  Arthur  Ingram's  case  on  the  f^  &6  E.  6,  against 
tha  sale  of  offices,  there  was  a  like  decision,  that  the  king  could  not  dii^nse 
with  the  disability  created  by  statute.  Post.  234.  a.  Hob.  75.  Cro.  Jam.  385. 
3  inst.  154^  When  the  &mous  case  of  sir  Edward  Hales,  in  the  reign  of  James 
the  second,  was  argued,  these  two  cases  were  urged  to  prove,  that  the  king 
coiild  not  dispense  with  the  disabiUty  for  not  taking  the  oaths  and  sacrament^ 
according  to  the  25  Cha.  2.  usually  called  the  test  act ;  and  lord  Coke  himsdf 
in  his  Third  Institute  supplies  them  to  a  like  case  on  the  5  Eliz.  iji  respect  to  the 
oath  of  supremacy.  3  Inst.  154.  The  principal  judicial  authority  relied  on  for 
the  dispensation  was  the  case  in  the  year-book  of  2  H.  7.  6.  b.  in  whidi,.not- 
wii;hstanding  the  statutes  making  void  a  grant  of  the  office  of  dieriff  for  more 
than  a  year,  the  judges  are  represented  to  have  held  a  grant  for  life  with  a  non 
obstante  to  be  good.    But  trusting  jto  such  an  authority  only  exposed  the  weak- 

^t..  .    p  ness 
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called  because  he  is  servus  tt  hareditas  dommi ':  and  kdeus^  and 
in  this  sense  is  signified  a  pen-man,  who  getteth  his  living  in 
some  court  or  otherwise  by  the  use  of  his  pen. 

Nate^  if  the  church  becommeth  void,  albeit  the  present  avoid- 
ance be  not  by  law  grantable  over,  yet  may  the  lord  of  the  vil- 
(Ante  117.  a-}  leine  present  in  his  owne  name,  and  thereby  gaine  the  inherit- 
ance of  the  advowson  to  him  and  his  heires  ;  for  albeit  it  be  not 
M  14  H.  4.  i«,  grantable  over,  yet  it  is  not  meerly  a  chose  in  action ;  [g:]  for  if 
38  £.  3.  35.  a  feme  covert  be  seised  of  an  advowson,  and  the  church  be- 
13  E.3.Quare  commeth  void,  and  the  wife  dyeth,  the  husband  shall  present 
rvT'  ^^F  to  the  advowson ;  [h]  but  otherwise  it  is  of  a  bond  made  to  the 

M  fif  3.  ^  *^   ^^®  '  because  that  is  meerly  in  action. 

4  H.  6. 5.    (Post.  361.  a.     1  Ro.  Abr.  345.)     Cont.  Cr.  El.  173.  6W>.     3  Lev.  403. 
AstoD,  347.  bnt  sec  1  P.  Wnis.  381.    4  Vin.  76. 

Sect  181. 

/f  LSOf  there  is  a  villeine  resardant,  and  a  vilkine  in  grasse,  A  vilkin 
regardant  is,  as  if  a  man  oe  seised  of  a  mannor  to  which  a  vilkin  is 
regardant,  and  he  which  is  seised  of'  the  said  mannor,  or  they  whose  estate 
he  hath  in  the  same  mannor,  have  beene  seised  of  the  villein  and  of  his 
ancestors  as  villeins  and  neifs  (i)  regardant  to  the  same  mannor  time  out 
of  memory  of  man.  And  villein  in  grosse  is,  where  a  man  is  seised  of  a 
mannor  whereunto  a  villein  is  regardant,  and  granteth  the  same  villein  by 
his  deed  to  another,  then  he  is  viuein  in  grosse,  and  not  regardant. 

"  'U'lL  L  E INE  regardant.*'  He  is  called  regardant 

to  the  mannour,  because  he  hath  the  »:^  charge  FlgOTI 
8  H.  7.  5.  to  do  all  base  or  villenous  services  within  the  same,  and  I    l     *j 

to  gard  and  keep  the  same   from  all  filthie  or  loath- 
some things  that  might  annoy.it :  and  his  service  is  not  certaine, 
but  he  must  have  regard  to  that  which  is  commanded  unto  him. 
Bract  li.9.fo.Q6.  And  thereupon  he  is  called  regardant,  a  quo  prastandum  ser^ 
Mir.  ca.  a,  sect,  vitium  incertum  et  indeterminatum,  ubi  scire  nonvoterit  vespere 
^^*  .  quale  servitium  fieri  debet  mane,  viz.  M  quis  face  re  tenetur 

quicguid  ei  praceptum  fuerit,  as  before  hath  beene  observed. 
Vide  Sect.  84.  Ana  Littleton  sayth,  hereafter,  that  no  other  thing  is  said  to  be 
rn9oE.q.tit.  '^g*'"^*'^^  ^^^  onely.a  villeine:  [i]  yet  in  old  bookes  it  was 
iMue  30.    '      sometimes  applyed  to  services. 


30. 

'^  In  grosse,*'  is  that  which  belongs  to  the  person  of  the  lord, 
and  belongeth  not  to  any  mannor,  lands,  &c. 

.  Sect. 

% 
1, 

lord  chief  justice  Herbert's  account  of  the  authorities  on  which  the  judgment 
was  given  in  sir  Edward  Hale's  case,  Mr.  Atwood's  answer  to  it,  and  a  tract  by 
lord  phief.  baron  Atk3ms  against  the  king's  power  of  dispensing  with  peniu 
statutes.  •  In  a  lyianuscript  report  of  sir  Edward  Hale's  case,  sir  Bartholomew 
Shower  is  mentioned  to  have  replied  to  lord  chief  baron  Atkyns.  But  we  have\ 
not  yet  met  with  any  such  piece.  Mr.  Hume's  state  of  the  arguments  for  and 
against  the  dispensing  power,  though  written  with  an  evident  bias  in  &vour  of 
the  crown's  prerogative,  £5  worth  consulting.  Hume's  Hist.  8vo.  ed.  v.  8; 
p.  1142.  354.  See  also  Tyrr.  Bibliothec  Politic.  589  to  597. — For  the  pro-. 
ce^dings  in  parliament  after  the  Revolution,  in  respect  to  sir  Edward  Hale'q 
cas^  and  the  dispensing  power,  see  Grajr's  Deb.  v.  9,  p.  297  to  307,  314  to  332, 
336  to  344.  396.  Chandl.  Deb.  of  the  Lords,  v. ),  p.  394. — [Note  170.]  * 
(1)  and  niefk  not  in  L.  and  M. 
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^  Sect.  182. 

yd  LSO,  if  a  man  and  his  ancestors y  whose  heire  he  is,  have  been  seised 
of  a  villeine  and  of  his  ancestors  as  of  villeines  in  grosse  time  out  of 
memorie  of  man,  these  are  villeines  in  grosse. 

'T^  HI  S  needeth  no  explanation,  but  to  add  the  saying  of  an  Mir.  en.  % 

ancient  author.     Seroage  de  home  est  subfectiony  ismani  dc  cy  *^<^-  ^^' 
grand  antiquiiie,  que  nuljranke  cep  poet  estre  trove  per  humane 
remembrance. 


Sect.  183. 

j4  N  D  here  notCy  that  such  things,  which  cannot  be  granted,  fior  aUenedy 
without  deed  orfitiey  a  man  which  will  have  such  things  by  prescription, 
cannot  otherwise  prescribe  but  in  him  and  in  his  micestors,  whose  heire  he 
is,  and  not  by  these  words,  In  him  and  them,  whose  estate  lie  hath ;  for  that 
he  cannot  have  their  estate  without  deed  or  other  writing,  the  which  ought 
to  be  shewed  to  the  court,  if  he  will  take  any  advantage  of  it.  And  because 
the  grant  and  alienation  of  a  villeine  in  grosse  (3)*  lyeth  not  without  deed, 
or  other  writing,  a  man  canrwt  prescribe  in  a  villein  in  grosse,  without 
shewing  forth  a  writing,  but  in  himselfe  which  claims  the  villeine,  and  in 
his  auncestors  whose  heire  he  is.  But  of  such  things,  wlach  are  regardant 
or  appending  to  a  mannor,  or  to  other  lands  and  tenements,  a  man  may 
prescribe,  that  he  and  they  whose  estate  he  hath  (que  il  et  ceux  que  estate 
il  ad),  who  were  seised  of  the  mannor,  or  of  such  lands  and  tenements,  &;c, 
have  been  seised  of  those  things,  as  regardant  or  appendant  to  the  manor ^ 
or  to  such  lands  and  tenements  (4)*  time  out  of  mind  of  man  [de  temps 
dont  memorie,  &c.  (5)*].  And  the  reason  is,  for  that  such  manor  or 
lands  and  (1  )t  tenements  may  passe  by  alienation  without  deed,  Sjc. 


H.^ 


**  f\RJine,^  in  LcEtine,fims*    [/]  Ideo  diciturfnaUs  concordia;  Vide  Sect.  441. 
fuia  imponit  fnem  Utihus,   et  est  exceptio  peremptoria,  3?^'-^^*  7^' 

[.        -|  [m]  Finis  est  andcabilis  compositio  etfnalis  concordia,  ex  [,]|ct  ^  c  lis 
121.1  consensu  et  Hcentid  13*  domini  regis,  vel  e^usjustidari'  ^pj^i.  ieJj^ .,) 
.  a.  -I  orum  (1).     [n]  TaUs  concordia  fncdis  dwitur  eo  ^uocf  [m]  Glanv.  li.  8. 

ea.i.FJeta,28i. 
Bracton,  356.  310.  435.  [n]  9  Co.  cap.  3.  Statut.  de  niodu  levandi  fines.  PI.  Coin. 
367.    (3  Co.  84.    8  Co.'  51.)    5  Co.  fol.  38.  Tejre's  case. 

Jineni 

*  Tketi  art  natet  3*1  4,  and  5,  of  131.  a.  in  the  i^th  and  141^  tditumi. 
t  This  is  noU  i,  cf  lai.  h,  m  the  v^th  and  14th  editions. 

(3)  *  in  grosse  not  in  L.  and  M.  nor  Roh. 

(4)  *  Sfc.  in  L.  and  M.  and  Roh. 

(5)  *  court  instead  of  &c.  in  L.  and  M.  and  Roh. 
(1)  t  or  instead  of  and  in  L.  and  M. 

(1)  This,  though  a  just  description  of  fines,  considered  according  to  Uieir 
original  and  still  apparent  import,  yet  eives  a  very  inadequate  idea  of  them 
in  tneir  modem  application.  In  GlanviUe's.time  they  w<;re  really  amicable 
compositions  of  actual  suits.    But  for  several  centuries  past,  fines  hav^  been 

Vol.  I.  H  H  only 
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fnem  imponit  negotiOf  adeo  ui  neutra  pars  UiiganHum  ab  eo  de 

ctetero 

only  so  in  namey  being  in  Jhct  fictitious  proceediDgs,  in  order  to  transfer  or 
secure  real  property,  by  a  mode  more  emcacious  than  ordinary,  conveyances. 
\¥liat  the  superiority  of  a  fine  in  this  respect  consists  of  will  best  appear  by 
Vtating  the  chief  uses  Uf  which  it  is  applied.— One  use  of  a  fine  is  extingtUshifig 
dormant  titleSy  by  shortening  the  usual  tine  of  limitatioD.  Fines,  being  agree- 
ments concerning  lands  or  tenements  solemnly  made  in  the  kind's  courts, 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of  nsht;  and 
therefore  the  common  law  allowed  them  to  have  the  same,  quality  of  barring 
all  who  should,  not  claim  within  a  year  and  a  day.  See  Plowd.  ^7.  Hence 
we  may  probably  date  the  origin  and  frequent  use  of  fines  as  feimed  prtieeei- 
ings.  But  this  puissance  of  a  fine  was  taken  away  by  the  34  E.  3,  and  this 
statute  continued  in  force  till  die  1  R.  3,  and  4  H.  7,  which  revived  the  ancient 
law,  though  with  some  change,  proclamations  being  required  to  make  fines 
more  notorious,  and  the  time  for  claiming  being  enlarged  fi:om  a  year  and  m 
day  XjQfioe  years.  See  34  £.  3.  c.  16.  1  R.  3.  c.  7.  4  H.  7.  c  24.  .  IJie  force 
of  fines  on  the  rights  of  strangers  being  thus  regulated,  it  has  been  ever  since 
a  common  practice  ta  levy  them  merely  for  better  guardii^  a  title^  against 
claims,  which,  under  the  common  statute^  of  Umitaticfi,  miffht  sidmst,  iridi  a 
right  of  entry  for  twenty  years,  and  with.  1^  right  of  action  n»r  a  much  laqgv 
time.— Another  use  or  efiect  of  fines  is  barring  estalof  tail,  whaie  the  moie 
extensively  operative  mode  by  common  recovery  is  either  imneosasair  er 
impracticable.  The  former  may  be  the  case  when  one  is  tenant  in  tail  with  an 
immediate  reversion  or  remainder  in  fee ;  for  then  none  can  derive  a  title  to 
the  estate  except  as  his  privies  or  heirs,  in  which  character  his  fiiia^  is  an 
immediate  bar  to  them*,  the  latter  occurs  when  one  has  only  a  remainder  ux 
tail,  and  the  person,  having  the  freehold  in  possession,  refuses  to  make  a  tenant 
to  the  precipe  for  a  common  recovery,  which  would  bar  ail  remainders  and 
reversions;  lor,  under  such  circumstances,  all  which  the  party  can  do  tt  to 
bar  those  claiming  under  himself  by  a  fine.  How  this  power  of  a  fine  ever 
estates  tail  commenced  has  been  vexata  questio.  The  statute  de  damsy  after 
converting  fees  conditional  into  estates  tail^  concludes  with  protecting  them 
firon^  fines,  there  being  express  wprds  for  that  parposo.  But  die  doubt  ia» 
when  this  protection  was  withdrawn,  whether  by  the  4  H.  79.  or  the  3a  H.  ft. 
It  is  a  common  notion,  into  which  some  of  our  most  respectable  historians  have 
fallen,  that  the  4  H.  7,  was  the  statute  which  first  loosened  entails ;  |md  thus 
o|>ening  the  door  for  a  free  alienation  of  landed  property  has  been  attributed 
tQ  the  deep  policy  of  the  prince  then  on  the  throne.  See  Hume's  History, 
8vo.  ed.  y.  3.  p.  400.  But  this  is  an  error  proceeding  from  a  strange  ^inatten- 
tion to  the  real  histoi^  of  the  subject.  Common  recoveries  had  been  sanctified 
by  a  judicial  opinion  m  Taltarum's  case,  as  early  as  the  twelfth  of  Edward  the 
fourtn :  and  from  them  it  was  that  entails  received  their  death  wound ;  for,  by 
this  fiction  of  common  recoveries,  into  the  origin  of  which  we  mean  to  scru- 
tinize in  some  other  place,  every  tenant  in  tail  in  possession  was  enabled  to  bar 
entails  in  the  most  perfect  and  absolute  manner ;  whereas  fines,  even  now,  being 
only  a  partial  bar  of  the  issue  of  the  persons  who  levy  them,  must  in  geoeru 
be  an  inefficacious  mode.  In  respect  to  the  4  H.  7,  it  was  scarce  more  than 
a  repetition  of  the  1  R.  3,  the  only  object  of  which  indisputably  was  to  repeal 
the  statute  made  the  34  £.  3,  in  favour  of  non-claims,  and  aeainst  them  to 
revive  the  ancient  force  of  fines,  but  with  some  abatement  of  the  rigour  in 
point  of  time,  and  other  improvements,  as  we  have  lilceady  hinted^  a  pro- 
vision of  the  utmost  consequence  to  the  security  of  titles.  Accordingjiy  lord 
Bacon,  whose  discernment  none  will  question,  in  his  life  of  Henry  the  sevetithy 

commends 

*  But  lohere  the  ttmxni  in  taU  has  the  rtotmon  or  reiMknder  in  fu  6y  ileiociit»  • 
rtewer^  if  pr^tnlttU  to  a  fmt,  fyr  tht  ttamm  Oated  by  Mr.  PretUm  im  hit  IVMt  tm 
Convey,  vi,  1 .  sd  ed,  p.  9-^1 9. 
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the«tatiiteof  the  4thof  hisreigiiy  mtxtlysB  if  aimedatnon-dainiB. 
Bac  Hen.  7.  in  Ken.  Comp.  Hist,  sd  ra.  v.  1.  p.  596.  Nor  indeed  could 
thtte  have  been  the  least  pretence  to  extend  the  meanine  of  the  law  farther, 
if  it  had  not  been  for  some  ambiguous  expressions  in  ue  latter  end  of  it. 
lake  the  1  IL  8>  ^^i*  declaring  a  me  with  proclamation  to  be  an  univBrsal 
bar,  it  saves  to  all,  except /^ar^ie^,  five  years  to  clai|n  ailec  the  proclamation 
of  it.  ^  Sat  this  saving  did  not  ^uit  the  case  of  the  issoe  in  tail,  or  of  those  in 
remainder  or  reversion;  because  during  the  life  of  the  immediate  tenant  in 
tail  tficse  could  have  no  right  to  the  possession,  and  it  was  possible  that  he 
dught  livemoce  than  five  years  from  the  proclamation  of  the  fine.  The  firamers 
of  the  4  H.  7,  foresaw  this ;  and  therdfore,  like  the  1  R.  3,  it  contains  an  ad* 
ditional  saving  of  five  years  for  all  persons  to  whom  anjr  title  should  come 
qfter  die  proclamation  of  like  fine,  by  force  of  aiqr  entail  subsisting  before; 
words,  which  as  strongly  apply  to  the  issue  of  the  tenant  in  tail  levying  a  fine, 
as  to  those  in  remainder  or  reversion.  Had  therefore  the  4  H.  7,  stopped 
here,  what  the  learned  and  instructive  observer  on  our  ancient  statutes  writes 
would  be  stricdy  just,  that,  instead  of  destroying  estates  tail,  the  statute  ex- 
presdy  saves  them.  Barrinet.  on  Ant.  Stat.  2d  ed.  p«  337.  But  a  subsequent 
part  of  the  statute,  in  declarmf  how  a  fine  shall  operate  on  such  as  have  five 
wars  allpwed,  if  they  do  not  cuum  within  that  time,  expresses  that  they  shall 
be -coiidaded  in  iikef&rm  as  parties  and  privies ;  and  another  clause,  in  r^n« 
lating  who  should  be  at  liberty  to  aver  against  a  fine  ^uod  partes  nikU  habue' 
rsKMOi  saves  thi^  plea  for  all  persons,  with  an  exception  c/^prvoies  as  well  as 
parHes.  From  theBe  two  dauses,  though  the  former  pf  them  was  copied  from 
the  1  R.  3,  grew  a  doubt,  whether  the  statute  did  not  enable  tenant  in  tail  to 
bar  his  iprae  by  a  fine.  The  arauments  for  it  were,  that  the  issue  were  privies 
both  in  blood  and  estate;  and  that  if  the  statute  meant  to  bind  them,  when 
Che  teo|Biit  In  tail  had  not  an^  estftte  in  the  land  at  the  time  of  the  fine,  it  was 
highly  improbable  there  should  be  a  diflSsrent  intention,  when  he  really  had 
one.  d  Show.  114.  On  the  other  bandit  might  be  said,  that,  as  the  word 
privies  in  the  statute  de  modo  kvandiJineSf  and  in  the  1  Ri  3,  was  not  deemed 
awffirient  to  readi  heirs  in  tail,  and  to  control  the  Matute  de  donis^  why  tlien 
should  the  same  word  in  the  4  H.  7,  include  them;  more  especially  when  it 
was  considered,  that  it  was  as  much  the  professed  scope  of  the  4  H.  7,  as  it 
was  of  the  1  R.  3,  to  revive  the  operation  of  fines  against  non-dauns,  and  that 
botii  contained  the  same  exwress  saving  for  persons  claiming  under  entails? 
3  Inst.  517.  Pollexf.  50s.  By  such  contranetr  of  reasoning,  the  judges  in 
the  19  H.  8,  became*  divided  in  opinion ;  three  holduig  that  the  4  H.  7,  was 
not  a  bar  to  the  issue,  and  four  that  it  was.  Seei9H8.6.b.  Dy.a.b.pl.i. 
Br.  Abr.  Pines,  1 . 1 3 1 . 1 23.  Bro.  N.  C.  144.  Pdlexf  508.  To  remove  the 
doubt  the  l^islature  passed  the  3d  H.  8,  by  which  the  heirs  in  tail  are  ex- 
pressly bpund.  32  H.  8.  e.  36.  But  the  last-named  statute,  though  intituled 
an  exposition  of  the  4  H.  7,  and  though  made  to  operate  retronedPodyy  con- 
tained several  exceptions,  particcdarly  one  of  fines  of  lands,  of  which  the  re- 
version is  in  the  crown.  Consequently  room  was  still  left  for  contesting  the 
effect  of  the  4  H.  7,  independently  of^the  3a  H.  8,  and  in  the  reign  of  Charles 
the  second  a  case  arose,  which  made  a  discussion  of  the  point  almost  unavoid- 
able. It  was  the  case  of  tibe  earl  of  Derby  against  one  claiming  under  a  fine 
by  the  earl'^  fiither,  who  was  tenant  in  tail  with  reversion  in  the  crown,  and  so 
within  an  exception  in  the  3a  H.  8.  Two  points  were  made,  of  which  the  first 
was,  whether  this  fine,  tlius  depending  wholly  on  the  4  H.  7,  was  a  bar  to  the 
issue  in  tail ;  and  on  adjournment  of  the  case  into  the  exchequer  chamber, 
eig^  judffes  against  three  held  that  the  fine  of  tenant  in  tail  was  a  bar  to  the 
issue  before  the  3a  H.  8,  crreat  stress  however  being4aid  by  those  of  ibis 
opinion  on  the  exposition  of  the  former  by  the  latter.  See  Murr^  on  the 
demise  of  the  earl  of  Derby  against  Eyton  and  Price,  Pasch.  31  Cha.  a,  in 
Soacc.  T.  Raym.  260.  fl86.  319. 338.  Pollexf.491.  Skinn.  95.  aShow.  104. 
T.  Jo.  837.  It  is  observable,  that  both  lord-keeper  North  and  lord  chief  justice 
Siunders,  the  lateness  of  whose  promotions  prevented  their  publicly  giving 
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their  opuuons/^oncuiTed  with  the  majority  of  the  judges  in  the  constructioa-- 
of  the  4  H.  7,  and  further,  that  PolleiLfen,  who  as  counsel  argued  most  abl^ 
for  the  earl  of  Derby,  the  issue  in  tail,  afterwards  declared  his  private  senti- 
ments to  be  against  the  earl  on  that  statute.     But  it  should  be  adverted  to, 
that  though  the  majority  of  the  judges  were  against  lord  Derby  on  this  point, 
they  gave  judgment  for  him  on  a  secondary  one,  which  was,  that  the  entail, 
being  of  the  gih  of  the  crown,  fell  within  the  protection  of  the  ^  ^'/^* 
Tlierefore  their  opinion  on  the  4  H.  7,  finally  proved  to  be  wholly  extra  judicial. 
But  we  do  not  know  of  any  case  in  which  the  controversy  has  been  again 
agitated. — A  third  effect  of  fines  is  passing  the  estates  and  interests  of  married 
women  in  the  inheritance  or  fireehoid  of  lands  and  tenements.    Our  coramoik 
law  bountifully  invests  the  husband  with  a  right  over  the  whole  of  the  wife's 
personalty,  and  entitles  him  to  the  rents  and  profits  of  her  real  estate  during 
the  coverture,  it  further  gives  him  an  estate  for  his  own  life  in  her  inheritance, 
if  the  husband  is  actually  in  possession,  and  there  is  bom  any  issue  of  the 
marriage  capable  of  inheriting.    But  the  same  law  which  confers  so  much  on 
the  husband,  will  not  allow  her,  whilst  a  feme-covert,  to  enlarge  the  provisioo 
for  him  out  of  her  property,  or  to  strip  herself  of  any  claims  which  the  law 
gives  her  on  his.    On  the  contrary,  jealous  of  his  great' authority  over  her, 
and  fearful  of  his  using  compulsion,  it  creates  a  disability  in  her  to  give  her 
consent  to  any  thing  which  may  affect  her  right  or  claims  after  the  coverture,' 
and  makes  all  acts  of  such  a  tendency  absolute  nullities.    By  the  rigour  of 
the  ancient  law  we  take  this  rule  to  have  been  so  universally  applicable,  that 
a  married  woman  could  in  no  case  bind  herself  or  her  heirs  by  any  direct  mode* 
of  alienation.    But  accident  gave  birth  to  two  indirect  modes,  namely,  by 
fines  and  common  recoveries.    Though  it  might  be  proper  to  incapacitate 
the  wife  from  being  influenced  by  the  husband  to  prejudice  herself  by  any  cqid- 
Teyances  or  agreements  during  the  coverture,  yet  justice  to  others  required, 
that  such  as  might  have  any  claim  on  the  wife's  freoiold  or  inheritance  should 
not  be  forced  to  postpone  their  suits  till  the  marriage  was  determined ;  for  if 
they  should,  then,  to  use  the  words  of  Bracton,  in  explaining  why  the  husband's 
infiuicy  would  not  warrant  the  parol  to  demur  in  a  suit  for  the  wife's  land, 
midier  implacitata  de  jure  tuo  si  propter  minorem  ttUxtem  viri  posset  dffferre 
judicium^  ita  posset  qtuelihet  tntdier  infraudem  nubere.    Bract,  .fib.  5.  tract.  5. 
c.  31.  fo;  433.  a.    Probably  it  was  on  this  principle  the  common  law  allowed 
a  judgment  against  husband  and  wife,  in  a  suit  for  her  land,  to  be  as  conduaive 
asif  given  against  a  feme-sole;  which  was  carried  so  far,  that,  tiU  the  statate- 
of  W  estminster  the  second,  even  judgment  against  them,  on  defoult  in  apof- 
sessory  action  for  the  wife's  freehold,  drove  the  wife  after  the  husband's  death 
to  a  writ  of  rieht  to  recover  her  land,     a  Inst*. 343.    From  ^tabling  the 
husband  and  wi£  to  defend  her  title,  and  making  the  judgment  on  such  de- 
fence to  be  conclusive,  permitting  them  to  compound  £e.  suit  by  a  final 
apeement  of  record,  in  the  same  manner  as  other  suitors,  was  no  great  or 
difficult  transition ;  more  especially  when  it  is  considered,  that  in  the  case  of 
femes -covert,  fines  are  never  allowed  to  pass  irithout  the  court's  seccet  ex- 
amination of  them  apart  from  their  husbands,  to  know  whether  th^r  coinent 
is  the  result  of  a  free  choice,  or  of  the  husband's  compulsive  influence.     Such 
we  conceive  is  the  true  source  whence  may  be  derived  the  present  force  of 
fines  and  common  recoveries  as  against  the  wife,  who  joins  in  them  $  for  what- 
ever in  point  of  bar  and  conclusion  was  their  effect,  when  in  suits  really  adverse^ 
of  course  attended  them  when  they  weteje^ned,  and  in  that  form  gradually 
rose  into  modes  of  alienation,  or  as  the  more  usual  phr^ise  is,  common  assuramees. 
The  conjecture  we  have  thus  hazarded,  to  illustrate  how  it  happens  that  a. 
narried  woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  inatru- 
ment  or  act  stricter  and  nominally  a  conveyance,  leads  to  proving,  that  the 
eommon  notion  of  a  fine's  binding  femes-coviert  merely  by  reason  of  the  iscr«^ 
examination  of  them  by  the  judges,  is  incorrect.  If  the  secret  examination  of. 
itself  waB  so  operative,  the  law  would  provide  the  means  of  effectually  adding* 
that  form  to  ordinary  conveyances,  and  so  make  them  conclusive  to  femes-' 

covert 
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ccetero  pcterit  recedere  (2),    Of  the  severall  parts  of  a  fine,  and 
many  incidents  to  the  same,  you  shall  r^ade  in  my  Reports. 

•^   "  Whose  estate  (que  estate),  &c. "  quorum  stalum^  as  much  as 
to  say,  whose  estate  he  hath.     Here  Littleton  declareth  one  ex- 
cellent rule,  [o]  that  a  man  cannot  prescribe  in  any  thing  by  a  [o]  aa  Am.  53. 
mie  e<^a/^f,  that  lyeth  in  grant,  and  cannot  passe  without  (feed  or  213  Ass.  6. 
fine ;  but  in  him  and  his.  ancestors  he  may,  because  he  comes  in   3^"*  7^  *^  *®- 
by  descent  without  any  conveyance.     Neither  can  a  man  plead  30^304.)  ^*' 
a  que  estate  in  himselfe  of  any  thing  that  cannot  passe  without 
d^,  [p\  but  in  another  he  may,  as  in  banre  of  an  avowry,  the  [p]  39  h.  6. 8. 
plaintife  may  plead  a  que  estate  m  the  seigniory  in  the  avowant.  18  £.4. 33. 
But  Littleton*^  words  are  to  be  observed  (a  man  xvhioh  toUlhave 

such  things  by  prescription).     Therefore  [9]  when  a  thinir  that  Mi'  '^'  4-  89- 
'^  '^  ^^''  **  19  R.  a.  Action 

sur  le  case,  51.      1 3  E.  3.  Br.  674.    (Cro.  Jam.  673-    10  Co.  59.  b.) 

r  lyeth 

covert  equally  with  a  fine.  But  it  is  clearly  otherwise ;  and,  except  in  the 
case  of  conveyances  by  custom,  there  must  be  a  suit  depending  for  the  freehold 
pr  inheritance,  or  the  examination  being  extra-judicial  is  ineffectual.  In  the 
Second  Institute  lord  Coke  represents  this  to  be  the  general  law,  and,  amongst 
many  other  authorities  cited  to  prove  it,  refers  to  a  case  of  Hen.  7,  reported 
by  Kielwey,  in  which,  whether  me  examination  of  a  feme-covert,  on  tne  en- 
rolment <H  a  bargain  and  sale  to  the  kingy  sufficed  to  bind  her,  was  largely 
debated,  a  Inst.  673.  Kielw.  4.  a.  to  20.  a.  The  just  explanation  therdfore 
of  the  subject  is,  that  the  pendency  of  a  real  action  for  the  freehold  of  the  land, 
in  consequence  of  previously  taking  out  an  original  writ,  without  which  pre- 
liminary even  at  this  day  a  fine  i»  a  nullity,  should  be  deemed  the  primary 
cause  m  the  fine's  binding  a  feme-covert ;  and  that  the  secret  examination  of 
her|  on  taking  the  acknomedgment  of  the  fine,  is  only  a  secondary  cause  of  this 
operation.  Such  are  the  three  chief  efRscts,  by  reason  of  which,  fines,  no 
longer  used,  according  to  their  orieinal,  as  recorded  agreements  for  conclusion 
of  actual  suitSf  have  been  changed  into  and  are  still  retained  bs  feigned  pro- 
ceedings; and  being  thus  accommodated  to  answer  purposes,  to  which  ordinary 
conveyances  cannot  be  applied,  it  is  no  wonder  that  they  should  not  only  be 
considered  as  a  species  otconveyance,  but  also  be  deemed  a  principal  guard 
to  the  titles  to  real  property,  and  as  such  be  ranked  amongst  the  most  valuable 
of  the  common  assurances  of  the  realm.  In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omitted  to  consider  its  operation,  either  as  an 
estoppel,  except  so  lar  as  it  may  be  said  to  be  one  to  the  issue  in  tail  by  force 
of  tne  4  H.  7,  and  32  H.  8,  or  as  a  discontinuance^  or  lastly  in  respect  of  the 
conusor's  vmrrantuy  which  is  always  inserted  in  it.  The  virtues  of  a  fine,  in 
the  three  points  of  view  we  have  examined  it,  namely,  to  extinguish  dormant 
titles,  to  bar  the  issue  in  tail,  and  to  pass  the  interests  of  femes-covert,  these 
constitute  the  more  peculiar  qualities,  on  account  of  which  it  is  most  usually, 
if  not  always,  resorted  to.  As  to  the  three  other  effects,  it  maybe  enoueh  to 
observe  here,  that  they  are  equally  incident  to  feoffments,  or  any  other  deeds 
hiiving  warranties  annexed.  The  distinct  consideration  of  them  is  reserved 
for  anotheroccasion. — [Note  171.] 

'    As  to  devestment  of  remainders  and  reversions  from  the  effect  of  a  fine  by 
tenant  for  life,  see  post  251.  b.  332.  b. 

(2)  If  binding  ihe  parties,  or  esenpri'desy  exclusive  of  heirs  in  tail,  was  the 
only  offset  of  a  fine,  it  would  scarce  be  preferable  to  less  solemn  agreements ; 
for,  wiUiout  doubt,  they  are  so  far  bindmc.  The  most  distinguishable  proper- 
ties of  a  fine  are  barring  strangers  unless  Uiey  claim  within  five  years,  barrine 
the  issue  in  taH  immediately^  and  binding  femes  covert ^  as  we  have  explained 
in  the  foregoing,  note.— [>fote  172.]  •  . 
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lyeth  in  grant,  is  but  a  cony^ance  to  the  tfaiiiff  claimed  by  pve^ 
scription,  there  a  que  etiate  may  be  alledgeS  of  a. thing  tha^ 
lyeth  in  grant ;  as  a  man  may  prescribe,  that  he  and  his  ances- 
tors, and  all  those  whose  estate  he  hath  in  an  hiuidr8d,4iinFe  time 
out  of  minde,  &c.  hadaleet,  &c.  this  is  good,  &c* 
[r]  9  £.  4. 3.  b.       [r]  Regularly  the  plaintife  shall  not  intitle  him  by  dique  esMep 
^dAu.  19.         but  he  must  shew  how  he  came  by  it ;  but  after  avowry  made^ 
48£.  3.\u.  33.   ^^^  plaintife  shall  plead  a  que  esktte,  because  he  is  now  become 
3H.6.28.         as  a  defendant. 

(Bro.Qae  [5]  Amanmay  plead  a  ^u«  eftote  of  a  tenancy  in  tai]e,€roft 

estate,  3.)  estate  for  life,  so  as  he  averreth  the  life  of  ifaem;  baft  he  casm 

2H.4.  30.    15£,4. 1.      5  H.  7.39.     18E.4.10.       7  E.  6.  tit  Que  eftate,  Br.  31. 
3711.6.3.    7£l.Djer,82^.    (1C4K46.    1  8id«S98.    Doc. FIk. 304.) 

[t]33H.  6.  34.        [t]  A  disseisor,  abator,  intruder,  recoveror  or  any 

^  ^.^'r.^^         other  that  cometh  in  the  post  rt*  shall  plead  a  que  ri2l7l 

31  H.  8.  Que       ^  -^  '^  '^  I      K      I 

estate,  Br.  48.      **^*^-  L   b.  J 

39  H.  6.  14.    9  H.  6.  Ettop.  35. 

[»]  1 1 R  4. 81 .  [tt]  A  que  estate  must  be  alledged  in  the  tenant  or  defendanC 
37  H.  6. 33.  himselfe^  and  not  in  one  in  the  meane  conveyance,  from  whom 
2  e!  6  rit  Qoe    ^^  daimeth ;  and  yet  some  bookes  be  to  the  contrary* 

estate,  8.     1  £.  6.     Qae  estate,  Br.  49.    (Cro.  Cha.  54.     1  Lev.'  190  ) 

*^  The  ^hich  ought  to  he  shewed  to  the  court,"  The  reason 
wherefore  a  deed,  that  is  pleaded,  ought  to  be  shewed  to  the 
court  is,  because  every  deea  must  prore  itselfe  to  have  suffidenft 
words  in  law,  whereof  tlie  court  must  adjudge ;  and  also  to  be 
proved  by  others,  as  by  witnesses  or  other  proofe,  if  the  deed  be 
denyed,  which  is  matter  of  fact 

"  By  alienation  without  deed,  SfC.*'  Here  by  C^J  is  implyed, 
that  wnatsoever  passeth  by  livery  oi  seisin,  either  in  deed  or  in 
law,  may  passe  without  deed ;  and  not  only  the  rents  and  serviced 
parcell  of  the  manner  shall  with  the  demeanes,  as  the  more  prm- 
cipall  and  worthy,  passe  by  livery  without  deed,  but  all  thin^ 
regardant,  appendant,  and  appurtenant  to  the  manner,  as  inci- 
dents or  adjuncts  to  the  same,  dial],  together  with  the  mannor, 
passe  without  deed ;  all  which,  as  here  it  appeareth,  and  elsewhere 
IS  said,  shall  passe,  without  saying  cum  pertineniiis  (2). 

Sect. 


(6)  But  see  1  Ley.  100,  and  1  Sii  298. 
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(p)  But  by  the  17  £.  2,  de  prarogativa  regis^  the  king's  grant  of  a  manor 
will  not  pass  an  advowson  appendant  without  emress  mention  of  it.  Yet  there 
are  some  cases  which  have  been  deemed  not  within  the  reason  of  the  statute; 
such  as  the  crown's  restiiuHon  of  lands  to  wards  at  their  full  age  and  to  the 
heirs  of  idioU,  or  of  temporalties  to  new  bishops.  Staunf.  Pts&rog.  43.  Ui 
Doder.  Advows.  36.  Even  words  of  reference  have  been  held  sufficient  f  as 
where  the  Idng  ff  ranted  a  manor  with  all  its  appurtenances  as  fiilly  as  the 
same  came  to  and  were  possessed  by  the  cr^wn,  and  an  advowson  was  Appen^ 
dant  to  the  manor.  AAudged  in  Whistler's  case,  10  Co.  63.  a.— It  is  agreed  in 
our  old  books,  that  before  the  statute  <fef>r<progfl/iVa  regis^  the  king's  gratit  of 
a  manor  would  pass  an  advowson  appendant,  witho%t  naming  it|  or  so  much 
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Sect.  184. 

A  ND  it  is  to  be  understood,  that  nothing  is  named  regardant  to  a 
mannor,  8fc.  but  a  villeine.     But  certaine  other  things,  as  an  advow^ 
son  and  common  of  pasture,  i^c.  are  named  appendatU  to  the  mannor,  or 
to  the  lands  and  (3)  tenements,  S^c. 

f*  J^EGARDANT:"  Vide  Sect.  iBi. 

^*  Append€tnt."    Appendant  is  any  inheritance  belonging  to 
another,  that  is  supenor  or  more  worthy.    In  law  it  is  ctuled 
fertinens,  quasi  irvcicem  ienens,  holding  one  another;  a  word 
indifferent  Doth  to  things  appendant,  and  things  appurtenant. 
The  quality  and  nature  of  the  things  do  make  the  diffisrenca 
But  regafdant  (as  our  author  saith)  is  only  apply ed  to  a  villeina  Vide  Sect.  1. 
(*)  Appendants  are  ever  by  prescription  (4);  but  appurtenants  I'A^"^'  ^' 
may  be  created  in  some  cases  at  this  day  (5).'  Asit  a  man  at  ^g^  g^'^' 
this  day  grant  to  a  man  and  his  heires  common  in  such  a  moore  iHer,  30.  b. 
for  his  beasts  levant  or  couehant  upon  his  mannor ;  or  if  he  Pi.  Com.  381. 
grant  to  another  common  of  estovers' or  iiirbary  in  fee  simple,  F^N.B.  foU8i. 
to  be  burnt 'or  spent  within  his  mannor;-  by  these  grants  these  ^^^'  t^h^ 
commons  are  appurtenant  to  the  mannor,  and  shall  passe  by  ^     '  ^''  '^ 
the  grant  thereon    In  the  dvill  law  it  is  called  cutjunetum  (6)^ 

[x]  If  A.  be  seised  of  a  mannor,  whereunto  the  franchi^  of  [x]43AM.p.io. 
waife  and  stray  and  such  like  are  appendant,  and  the  king  puc-  43  ^^'^^'^ 
chaseth  the  mannor  with  the  appurtenances,  now  are  the  royal  ^  j^^'^^eo 
franchises  re-united  to  the  crowne,  and  not  tippendant  to  the 
mannor.    But  if  he  grant  the  mannor  in  as  larffe  and  ample 
manner  as  A.  had^  &c.  it  is  said,  that  the  frandiises  sliall  be 
appendant  (or  rather  appurtenant)  to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things 
are  implied  [p].  [y]  HUl  and 

First,  that  presoription  (which  regularly  is  the  mother  thereof)  Grange's  case, 
doth  not  make  any  thing  appendant  or  appurtenant,  unlesse  the  ^'  ^^™'  ^^* 

thing 


as  using  the  word  appurtenances*  JStannf.  Prserog.  42.  a*  1.0  Co.  64.  a.  But 
in  the  nistory  of  Westmorland,  published  by  Mr.  Nicholson  and  Dr.  Bum, 
the  record  of  a  case  of  darrein  presentment  of  the  15  E.  1,  is  cited,  in  which 
the  court  adjudged,  that  a  grant  of  the  manor  of  Burgh,  with  its  appurte^ 
nances,  being  from  the  crown,  would  not  pass  the  acU'owson  of  the  chapel 
though  appendant  to  the  manor;  and  thenee  the  17  £.  3,  is  concluded  to  be 
only  declaratory  of  the  common  law.  See  vol.  1.  p.  564,  ^6^.  The  case 
appealed  to  seems  full  in  point.  But  then  there  is  a  strong  current  of 
authorities  the  other  way ;  for  the  case  of  43  E.  3.  23,  is  to  the  contrary »  and 
so  are  the  instances  of  things  appendant  not  within  the  statute.  Staunf. 
Praerog.  42.  a.  10  Co.  64.  a. — [Note  173.] 

(3)  or  for  and  in  L.  and  M. 

(4)  See  note  2,  to  122.  a.    4  Vin.  589  (L).    2  Sid.  87. 

(5)  Ace.  1  Ventr.  407. 

(6)  Adpinctum  is  rather  a  term  of  the  logicians. .  ,The  accessorium  of  the 
civil  law  answers  best  to  bur  terms  of  regurdUmt,  appendant,  appurtenant,  and 


ddent.    How  these  differ  from  that  mich  is  part  or  parcel  of  a  thing,  is 
^plained  m  judge  Doderidgi^'s  Treatise  on  Advowsons.  See  p.  38. — [N.  1 74,3 


tnctdeni, 

HH4 


121.a.  121>''  /;.f..C.ll.Sectl84. 

7       Of         ^gpgot  agree  in  quality  and  nature  to 

fc  rJ'J'  ^'J      i^ptor'^lggppeDdant  or  appurtenant;  as  a  thing 

'^^  i^^^^^tS^^^^^%perff  ^  appendant  to  a  thing  corporeal!, 

iA^-^^^^^J^^^toathingincorporeallCy).    But  things 

^^thing  '"^^ye  in  grant,  as  advowBons,  villeins,  commons, 

itt^^^^^y  ^  appendant  to  thines  cori)oreall,  as  a  man^ 

*^         orlttods;  or  Uiings  corporeall  to  things  incorporeall, 

ibr.     '*^  ^T^o  an  oiBce.    [z\  But  yet  (as  hath  been  said)  they  must 

(1 1^ '         as  ^^j^ostiire  and  quality;  for  [a]  common  of  turbary  or  of 

fS^!  ''*  ^'(^  ^^ers  cannot  be  appendant  or  appurtenant  to  land,  but  to  a 

^-  ^^^'J-p-    ^^  to  be  spent  there.    [6]  Nor  a  leet,  that  is  temporal!,  to 

ftiid.s5^^     a  charcti  or  chappeU,  which  is  ecclesiasticall.    Neitiier  can  a 

[tj  "^^A  ^   iiobieman,  esquire,  &c.  claime  a  seat  in  a  church  by 

^6H.9'^       i:r  prescription  as  appendant  or  belonging  to  lana.  Pi  2271 

I  Co.  s^'A'f^'t  but  to  a  house,  for  tnat  such  a  seat  belongeth  to  the  I     3      \ 

ia  iimng        ],ou5e  in  respect  of  the  inhabitancy  thereof;  and  there- 

y^.  14^.         fore,  if  the  house  be  part  of  a  mannor,  yet  in  that  case  he 

9  ^o^'  ^^^'      may  claime  the  seat  as  appendant  to  the  house  for  the  ressoii 

aforesaid. 

^18 0. 104)         Secondly,  that  nothing  can  be  properly  appendant  or  appur* 

5  E.  ^  tenant  to  any  thin^,  unlesse  the  principall  or  superior  thing  be 

h'roK  Ahr.      ^^  perpetuall  subsistance  and  continuance.    For  example,  an 

930.)  advowson  that  is  said  to  be  appendant  to  a  mannor,  ia  in  ret  veri- 

tate  appendant  to  tlie.  demesnes  of  the  manner,  which  are  of 

perpetuall  subsistance  and  continuance,  and  not  to  rents  or  ser- 

yices,  which  are  subject  to  extinguishment  and  destruction  (1). 

.(1  RoL  Abr.  An  advowson  is  appendant  to  the  manner  of  Dale,  of  which 

^9^)  •  manner  the  manner,  of  Sale  is  holden,  the  mannor  of  Sale  ia 

made  parcel  of  the  mannor  of  Dale  by  way  of  escheat,  the 
adyowson  is  only  appendant  to  the  mannor  of  Dak, 
31  H.  6. 15.  b.        And  where  it  is  said,  that  a  chamber  may  be  parcell  of  a  co- 
•rody,  and  passe  by  the  name  of  the  corody,  which  may  be  extin- 
guished, there  he  that  hath  the  corody  hath  but  his  hid)itation  in 
the  chamber ;  as  a  fellow  of  Trinity  Colledge  in  Cambridge  hath 
in  his  chamber,  or  as  one  that  had  a  corody  and  a  chamber  in  an 
house  of  religion,  he  had  but  his  habitation  only.     As  for  offices 
of  fee  whereunto  land  may  appertaine,  they  are  of  perpetuall  sub- 
sistance, either  being  in  esse,  or  in  that  they  are  grantable  oyer. 
]  3  E.  3.  Quar.        Note,  thatan  adyowson  at  one  tume  may  be  appendant,  and  at 

imp.  170. 

43  £•  3-  35*    13  £•  3*  Q°&r-  imp.  58.  .  1 7  E.  3.  38.    9  £lis.  Dier,  S59.    7  £.  3.  ao. 

another 


{7)  This  position  is  not  uniyersally  true.*  It  sometimes  fails  as  to  things 
appurtenant.  Return  of  writs  or  a  leet  may  be  eippurtenantto  an  hundred;  ao 
may  toaif  and  stray  to  a  leet ;  and  yet  in  these  instances  both  subjects  are  incor- 
poreal. Ante,  131.  a.  8  H.  7. 1,  9,  3.  Rast.  Entr.- 128.  The  true  test  seems 
to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct;  which 
may  be  found  out,  by  considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  capable  or  union  without  any  incongruity.  See  1  Ventr.  386. — 
[Note  175.] 

(1)  Ace.  Dy.  70.  b.  and  two  adjudged  cases  in  marg.'of  ed.  1688.  Ace  also 
by  Dyer  in  2  Leon.  222.  The  same  point  was  agitated  in  Long  and  Hemingy 
31  Eliz.  of  which  case  the  reports  aifier  so  much,  that  it  is  difficult  to  say 
what 'was  decided  by  the  court.  But  it  rather  seems  to  haye  ended  with  an 
opinion  consonant  id  lord  Coke's.  Sav.  103.  Cro.  Eliz.  209.  1  Leon.  207. 
4  Leon.  216.     Doder.  Advows.  42, — [Note  I'jii.]  .     . 


L.2.  C.ll.  Sect.184.       OfViUenage.  [122.a. 

another  turne  in  grosse.   As  if  the  manner  be  divided  betweene 

coparceners,  and  every  one  hath  a  part  of  the  manner  without 

saying  any  thing  of  the  advowson  appendant,  the  advowson  re- 

malnes  in  coparcenary,  and  yet,  in  every  of  their  tumes,  it  is 

appendant  to  that  part  which  they  have ;  and  so  it  is,  if  they  make 

composition  to  present  against  common  right,  yet  it  remaines  ap- 

penoant.     But  if  upon  such  a  partition  an  expresse  exception  jg  £.  3.  Qq^^ 

be  made  of  the  advowson,  then  the  advowson  remaines  in  copar-  imp.  59. 

cenarie  and  in  grosse,  and  so  are  tlie  bookes  reconciled.  35  H.  6.3d,  33. 

38  H.  6. 9. 

'"  Common  of  pasture.*'   [c]  Communia,  it  cometh  of  the  Eng-  ^q  Oa^il,  a.) 
lish  word  common,  because  it  is  common  to  many ;  and  there-  [c]  Glanvil). 
upon  and  accordingly  is  here  called  by  Littleton  common  of  Rb.  3.  ca.  36. 
pasture,  for  that  the  feeding  of  beasts  in  the  land  wherein  the  B">ct.  Ub.  4. 
common  is  to  be  had  belongs  to  many.  %^  wo^v, 

56,  67.    Flcta,  lib.  4.  ca.  19.    Mirror, ca.  5.  sect.  3. 

[d]  There  be  foure  kinds  of  common  of  pasture,  viz.  common  m  ^o  £.  3. 
appendant,  which  is  of  common  right,  (and  therefore  a  man  need  Admedsurement 
not  prescribe  for  it)  (3)  for  beasts  commonable  (that  is)  that  8-  Temp^E.  1. 
serve  for  the  maintenance  of  the  plough,  as  horses  and  oxen  to  ^^^"v'i ' 
plough  the  land,  andforkine  and  sheepe  to  compester  the  land,  Ih.  6?  aVu.^6! 
and  18  appendant  to  arrable  land  (3).  (iBoL  Abr.396! 

Cro.  Cha.  543.    6  Co.  69.) 

"  [e]  The  second  is  common  appurtenant,  that  is,  for  beasts  not  [«]  37  H.  -6. 34. 
commonable ;  as  swine,  goats,  and  the  like,     [f]  If  a  man  pur-   36  H.  8. 4. 
chase  part  of  the  land,  wherein  common  appendant  is  to  be  iiad,  ^i^-  ^"  '®** 
the  common  shall  be  apportioned,  because  it  is  of  common  [  ^'-f ^  q^'  f^ 
right ;  but  not  so  of  a  common  appurtenant,  or  of  any  other  38,  &c.  Tirriug' 
common  of  what  nature  soever,     but  both  common  appendant  ham's  case. 
and  appurtenant  shall  be  apportioned  by  alienation  of  part  of  i^oh,  335. 
the  .land  to  which  common  is  appendant  or  appurtenant ;  and  n'^^ch^**!^* 
for  common  appurtenant  one  must  prescribe  (4).  ^  El.  5^.) 

[g\  The  third  is  common  per  cause  de  vicinage,  which  differeth   r^]  8  Co.  78,79. 
fromJboth  the  other  commons,  for  that  no  man  can  put  his  W.Wilde's  case, 
beasts  therein,  but  they  must  escape  thither  of  themsdves  by  (7  Co.  5.    Cor- 
reason  of  vicinity :  in  which  case  one  may  inclose  against  the        *  ^^^^-) 
other,  though  it  hath  beene  so  used  time  out  of  mind,  for  that 
it  18  but  an  excuse  for  trespasse. 

The  last  is  common  in  grosse,  which  is  so  called,  for  that  it 
appertaineth  to  no  land,  and  must  be  by  writing  or  prescription. 
Of  common  appendant,  appurtenant,  and  in  grosse,  some  be  cer- 
taine,  that  is,  for  a  certaine  number  of  beasts ;  some  certaine  by 
consequent,  viz.  for  such  as  be  levant  and  couchant  upon  the 
'land ;  and  some  be  more  incertaine,  as  commons  s<tuns  nomber  in 

grosse. 


(3)  This  may  at  first  seem  to  clash  with  the  doctrine  beforci  that  appendants 
are  eoer  by  prescription.  Ante  121.  b.  n.  4.  But  they  may  be  reconciled; 
for  as  appendancy  cannot  be  without  prescription,  the  n>rmer  always  impUes 
.the  latter ;  and  therefore  if  one  pleads  common  appendant,  it  is  unnecessary 
to  add  the  usual  form  of  prescribing. — [Note  177.] 

(3)  See  Fulb.  Prepar.  68.  b.  and  1  Saund.  351. 

(4)  But  not  if  there  is  a  grant  to  show ;  common  appurtenant  being  claimable 
by  grant  j^VA  weU  ashy  prescription.    Adj.  Cro.  Cha.  462. — [Note  178.] 


122.  a.  122.  b.]       Of  Villenage.       L.  2.  C.  1 1.  Sect.  184. 

(i  Saund.345.)   grosse,  and  yet  the  tenant  of  the  land  mint  common  or  feed 

there  also  (5).  ti  .    . 

[h]  Fieta,  ubi  There  be  ^so  [h]  divers  other  commons,  as  of  estovers,  of  tor* 

supra.  hary,  of  pischary,  of  digging  for  coles,  minerals,  and  Uie.like; 

[t]  1 8  G.  3.  [ij  If  conuAon  appendant  be  claymed  to  a  mannor,  yet  in  rei-  veri^' 
w\.  43-  iQ^c  [i  13  appendant  to  the  demesnes,  and  not  to  the  services  ^  4Um1 

therefore  if  a  tenancy  escheate,  the  lord  shall  not  encrease  bis 
[X:]  15E.  3.  common  by  reason  of  that,  [k]  If  a  man  claime  by  prescription 
lo^H  *?  fot.  a.  ^^y  manner  of  common  in  another  man's  land,  and  that  the  owner 
(Cro.  Jani.  fto8.  of  the  land  shall  be  excluded  to  have  pasture,  estovers,  or  the  like, 
357.  this  is  a  prescrq)tion  or  custome  agamst  the  law,  to  exclude  the 

1  Rol  Abr.  306.  owner  of  the  soj^le;  for  it  is  against  the  nature  of  this  word  cmn^ 
7 ^o'^  °^^' ^^^ ^^ ^^^ implyed  in  the  first  srant,  diat  the  owner  of  tlpe 

1  Vent.  391.  ^y^^  should  take  his  reasonable  pront  there,  as  it  hath  beevft^ad* 
1  Saund.  351.)  judged.  [*]  [0  ^^^  ^  °^&n  may  prescribe  or  alledge  a  castome 
[*]  Pascb.  to  have  and  enjoy  solam  vesturam  terrce^  from  such  a  day  till  such 

^  ^'«**^  ft  ^Ji  and  hereby  the  owner  of  the  soyle  shall  be  excluded  to  pas- 
intef  Wh^e  i  ^"^  ^^  ^^^  there  (6);  and  so  he  may  prescribe  to  have  separalem 
Shiriand  in  com.  posturamy  and  exclude  the  owner  of  the  soyle  from  feeding  therei 
Oxon.  Vide  Nota  diverdtotem.  [m]  So  a  man  may  prescribe  to  have  segata^ 
^Ttf  n^  ftk  p  pisehariam  in  such  a  water,  and  the  owner  of  the  soyle  abtdl 
a  Sau]^  JmSL  ^®'  there ;  but  if  he  claim  to  have  communiam  vistAarutf  or 
1  Roi.  AbMO50  ^^^^^  pUcharianiy  the  owner  of  the  soyle  shall  nsh 
[i]  vid.  3  E,  3.  there  ((7).  And  all  this  hath  rr  beene  resolved.  [•]  Pi  2271 
^•30-  And  therefore  it  is  necessary  for  every  man  by  learned  I     k    *J 

^I'i^'  ^*  advice  to  plead  according  to  the  truth  of  his  case ;  for 

tlV^       paroU  font  plea- 

Prescript.  51.  [m]  30  H.  6. 4.       loU.  7. 34.       Tempt  £.  1.    Assise,  43a. 

(a  RoL  Abn  358.)  [•]  Inter  Cbiner^^  &  Fitben  in  le  Com.  Banke  in  replerin,  & 

Mich.  39  &  30  £Iiz.  inter  Sbirland  &  White  in  oora.  Oxon.  et  inter  Foi8ton&  CrachnMio 
codem  termlno  in  Essex.    (3  Rol.  Abr.  367.) 

A  man 


(5)  It  has  been  denied  that  common  in  gross  can  be  sans  nombre.  1  SauncL 
346.    But  see  Fulb.  Preppr.  70.  a.  and  the  books  there  cited. — [Note  179.]    ^ 

(6)  For  the  cases  about  sola  vestura  see  ante  4.  b.  n»  i.  As  to  separali9 
pasturoy  whether  a  prescription  for  it  can  be  made  against  the  owner  of  the 
soil,  has  been  the  subiect  of  argument  in  three  di&rent  cases  since  lari 
Coke's  time.  In  the  nrst  the  court  of  common  pleas  was  equally  divid^^dL 
North  and  Cox,  Mich.  90  Cha.  3.  Vaugh,  1251.  1  Xrev<  353.  In  &e  second 
the  court  of  king's  bench  inclined  to  think  such  a,  prescription  good ;  but  the 

.  demurrer,  on  which  the  point  arose,  being  over-ruled  by  c(msent,  in  order  to 
tr^  the  fact,  and  a  verdipt  being  found  against  it,  a  decision  of  the  question 
of  law  became  unnecessarv.  Potter  and  North,  Easter,  3 1  Cha.  3.1  Ventr.  3B3, 
1  Saund.  347.  1  Lev.  208.  But  in  the  third  case,  which  was  on  a  motion  1^ 
arrest  judgment,  the  whole  court  of  king's  bench  adjuc^ed  for  the  prescrlpticni. 
Hopkms  and  Robinson,  East.  33  Cha.  2.  Pollexf.  13.  1  Mod.  74.  a.  3  Saund. 
334.  3  Leon.  3.  Since  this  last  case  lord  Coke's  doctrine  seems  to  have 
been  generally  acquiesced  in. — ^Vin.  Prescrip.  369,  370. — [Note  i8o.] 

(7)  Accorcung  to  this  passage,  ownendiip  of  the  soil  is  not  necessarily  in- 
cluded in  a  several  Jlshety;  and  common  qfiiskerv  va^jreejishery  are  the  same 
thing.  But  one,  whose  works  will.be  admired,  as  long  as  a  good  taste 'for 
literary  compositions,  or  gratitude  for  the  (Measure  and  instruction  derived 
from  them,  shall  have  any  influence,  gives  a  very  opposite  explanation.;  foi^ 
according  to  him,  ownership  of  soil  \a  essenHai  to  Bi  seoer al fishery  %  and  eijiree 

fishery  diSers  both  Qrom  severatfiskery  and  comnum  of  fishery :  fian  the  formeri 
by  being  confined  to  apmblic  river,  and  not  necessaruy  comprehending  the  soil; 

from 


t.2.  C.  1 1.  Sect.  184.        Of  Villeuage.  [122.b- 

[nl  A  man  sebed  of  land  whereunto  common  is  appendant,  M 19  H.  a^g* 
and  18  disseised,  the  disseisee  cannot  use  the  common,  untill  he 
entreth  into  the  land  wheremito  it  is  appendant.    [0]  But  if  m  f^^FIfleSect. 

(4  Go.  31.  A.     Post.  307. 349.  b.  368.  b.) 

man 


from  the  latter,  by  being  exclusive,  2  Blackst.  Com.  8  ed.  39.  But  we  doubt, 
whether  this  distinction  may  not  be  in  a  great  degree  questionable. — i.In 
respect  to  a  several  JUhery^  where  is  the  mconsistency  m  granting  the  sde 
right  of  fishing,  with  a  reservation  of  the  soil  and  its  other  profits  ?  Bracton 
expressly  takes  notice  of  such  a  grant ;  for  his  words  are,  that  one  may  «ervf- 
tutem  imponerejundo  stio,  quhd  quis  possit  piscari  cum  eo,  et  ita  in  commttniy  vel 
quod  alius  per  se  ex  toto.  Bract,  fo.  808.  b.  There  are  also  numerous  other 
authorities  for  it;  the  old  books  of  entries  agreeing  that  one  may  prescribe 
for  a  several  fishery  aeainst  the  owner  of  the  soil ;  to  which  should  be  added, 
the  three  cases  of  Elizabeth  cited  by  lord  Coke.  See  Lib.  Intrat.  162.  b. 
163.  a.  Rast.  Entr.  597.  b.  and  the  books  cited  under  the  letter  d  in  fol.  4.  b. 
and  under  m  here,  and  the  cases  referred  to  under  the  *  on  the  other  side. 
Nor  do  we  understand  why  a  several  piscary  should  not  exist  without  the  soil, 
as  well  as  a  several  pasture,  as  to  wnich  latter  we  have  already  shown  the 
doctrine  to  be  settled.  Supra,  note  6. .  The  chief  reasons  which  occur  against 
lord  Coke  seem  to  be  these. — Several  writs,  never  applicable  except  to  the 
soil,  lie  for  a  piscary ;  such  as  apnedpe  qubd  reddai,  manstraverunt  ae  ration' 
abUibus  devisis,  ana  trespass,  which  latter  writ  is  particularly  insisted  upon  by 
lord  chidT  justice  Holt.  Dav.  55.  b.  Hugh.  Comm.  Orig.  W r.  1 1  •  W.  Jo.  440. 
1  Ventr.  122.  ^SallcGsy.  Skinn.  677.  Shumliberumienementumi^a.good 
plea  to  trespass  for  fishmg  in  a  severed  piscary.  17  E.  4.  6.  18  E,  4. 4. 
10  H.  7. 24.  26.  28.  The  soil  will  pass,  as  it  is  said,  by  the  grant  of  a  piscary. 
Plow.  154. — ^But  all  these  objections  may  be  repelled. — The  writs  relied  on 
will  not  always  lie  for  a  pisc^/  TlhUs  u  a  precipe  ^jubd  reddat  is  brought 
of  a  piscary  m  the  water  of  another  person,  the  writ  is  ba4»  and  a  qubd  per* 
mittat  is  the  proper  remedy.  Fits.  Abr.  Briefi^,  861.  F.  Nt  B.  23.  L  and 
noteb.  ofthe4toed.  Besides,  in  the  cases  of  actions  for  trespass  in  a  «erera/ 
piscary  J  or  at  least  in  some  of  them,  the  writ  seems  in  effect  to  state  a  several 
piscary  in  the  plaintiff's  ovm  sail,  which  therefore  proves  nothing  as  to  the  sense 
o£  several  piscary  wiuiout  further  explanation.  Reg.  Br.  Orie.95.  b.  Carth.  285. 
Skinn.  677.  Tne  plea  liberum  tenementum  mey  be  replied  to  by  prescribing 
for  a  several  piscary.  See  the  books  bdbre  cited  as  to  such  a  prescription. 
Though  the  gvant  of  a  piscaiy  generally  mavy  perhaps,  pass  the  soil,  yel  il 
will  not,  if  there  are  any  wonis  to  denote  a  diflPerent  intention ;  sa  where  one 
seised  of  a  river  grants  a  several  fishery  in  it,  which  is  the  case  put  by  lord 
Coke  in  another  place ;  and  much  less  will  the  soil  pass  when  there  is  nt 
express  reservation  of  it.  Ante  4.  b.  and  n.  2,  there. — ^Hence^  as  it  sfaouU 
seem,  the  arguments  are  short  for  the  purpose;  for  at  theutmost  they  oldy 
prove,  that  a  several  piscary  is  presumed  to  comprehend  the  soil,  till  the  con- 
trary  appears,  which  is  perfectly  consistent  with  lord  Coke's  positiiin,  that  they 
maybe  in  different  persons,  and  indeed  appears  to  us  the  true  doctrine  on  the 
sumect — 2.  Both  parts  of  the  description  of  ajree  fidiery  seem  disputable; 
— Though,  for  the  sake  of  distinction,  it  miffht  be  more  convenient  to  appro^ 
pnate  free  fishery  to  tile  franchise  of  fishing  m  public  rivers  by  deriiTation  nroni 
the  crown ;  and  though  in  odier  countries  it  may  be  so  constd6red,:yet,  fnm 
the  language  of  our  books,  it  seems  as  if  our  law  practice  had  extended  thit 
kind  of  fishery  to  all  streams  whether  private  or  pubkcf  neither  the  Register 
nor  other  books  prof^ssiifg  any  discrimmatidn.  Reg.  95.  b.  ]Rtzh.  N.  B.  88.  G. 
Fitz,  Abir.  Ass.  422.  4  E.  4. 28.  17  E.  4.  6.  b.  7.  a.  7  H.  7.  13.  b.  Cro. 
Cha.  554.    1  Ventr.  122.   3  Mod.  97.    Carth.  285.    Skinn.  677.    Again/ it 

is 
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man  be  disseised  of  a  mannor  whereunto  an  adTowsoo  is  ap- 
pendant, he  may  present  unto  the  advowson,  before  he  enters  into 
the  mannor;  ana  the  reason  of  this  diversitie  is,  because  in  the 
case  of  the  common  it  should  be  a  prejudice  to  Uie  tenant  of  the 
soile :  for  if  the  disseisee  might  do  it,  the  disseisor  also  might 
put  on  his  cattle,  which  should  be  a  double  char^  to  the  tenant, 
but  not  so  of  the  advowson. 


Sect.  185. 

j4  LSO,   if'  a  mofi  will  acknowledge  himself e  in  a  court  df  record 
to  be  a  villeine,  who  was  not  a  villein  before^  such  a  one  is  a  vilkine 
ingrosse{i). 

9 

^H  IS  is  intended  in  some  action  brought  against  him  that 
Bract.  Kb.  i.  made  such  confession,  [p]  or  where  he  is  brought  into  court 

B  ^tt^  r  1  78  ^7  course  of  law ;  for  if  he  commeth  into  the  court  extrajadi- 
FletaX  i^c. V  ^^^^y*  '"^^  °^^  ^7  ^^y  ^^^  course  of  law,  such  confession  is  with- 
43  £•  3>  4-  b.  out  warrant  of  law,  and  bindeth  not  the  partie,  because  the  court 
19  £.  s.  tiu  had  no  warrant  to  take  it.  But  if  a  precipe  be  brought  against 
^'^'34*  one,  he  may  confesse himselfe  villeine  to  an  estranger,  and  that 

fpl  iqH^^.  39.  ^^  holds  the  land  in  villenage  of  him,  and  this  is  good  and  shall 
a6  Ass.  69.  bu^d  him.  And  if  in  that  case  the  demandant  reply,  tbat  he  the 
37  Asa.  17.  day  of  his  writ  purchased  was  a  freeman  (2),  and  thereupon 
1 1  U.4. 16,  iggue  b  taken,  and  he  is  tryed  to  be  iree,  yet  he  shall  remaine 
JaRo  Abr%^a  )  ^^®'°®  *®  ^®  Stranger  in  respect  of  his  confession* 
4iE."3.ti't.Vili.^. 

19  H.  6. 39.  b.         If  a  writ  of  noHvo  habendo  be  brought  against  one,  and  the 

plaintifie,  as  he  oueht,  offisreth  in  his  count  to  prove  the  villenage 
by  the  cousins  and  kindred  of  the  defendant,  and  thereupon 
produceth  the undesof  the  defendant,  who  uponexamination  con- 
fesse themselves  to  bevilleines  to  the  demandant;  this  confession, 

being 

is  true,  that  in  one  case  the  court  hddjreejishery  to  import  an  exdudoe  right 
equally  witli  several  piscary^  chiefly  relying  on  the  writs  in  the  Reg.  95*  b. 
and  the  43  £.  3.  24.  But  then  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted  that  the  word  libera  ex  vi  termini  implied  com^ 
monf  and  that  many  jadgments  and  precedents  were  founded  on  lord  Coke's 
so  construing  it.  2  Salk.  637.  Garth.  285.  That  the  dissenting  judge  was 
not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  question.  See  Upton  and  Dawkins^ 
3  Mod.  97,  and  Peake  and  Tucker  cited  in  Carth.  280,  in  marg.  We  may  add 
to  this  the  three  cases  cited  bv  lord  Coke  as  of  his  own  time ;  and  that  there 
are  passages  in  other  books  which  favour  this  distinction.  See  Cro.  Cha.  544. 
17  E.  4*  6.  b.  7.  a.  7  H.  7.  13.  b. — These  remarks  on  several  said  free  Jlskery 
may  serve  the  student  as  a  notice  of  the  doubts  on  the  subject,  and  also  assist 
in  any  future  discussion  for  removing  them;  which,  in  truth,  is  the  whole  scope 
of  theannotationv— Vin.  Trespass,  442.  H.  11. — [Note  181.] 

(1)  See  ante  1 17.  b.  n.  3. 

(2)  This  replication  was  given  by  the  37  £.  3.  c.  17,  before  which  atatute 
the  plea  of  being  a  villein  to  a  stranger  to  the  writ  could  not  be  ~        ~ 
[Note  182.] 
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being  entred  of  record,  doth  so  bind,  that,  albeit  they  were  so 
free  before,  they  and  the  heires  of  their  bodies  are  by  this  con- 
fession bond  and  villeines  for  ever,  for  the  uncles  came  in  by  due 
course  of  law  in  an  action  depending  in  court. 


Sect.  186. 

A  LSO,  a  man  which  is  villeine  is  called  a  vilkine  (3),  and  a  woman 
'^  which  is  villeine  is  called  a  niefe ;  as  a  man  which  is  outknoed  is  called 
outlawed,  and  a  woman  which  is  outlawed  is  called  waived. 

"  'ATIEFE,*'  or  Naife^  is  in  Latine  naturalise  sen  nativa^  be- 
.  cause  for  the  most  part  niefes  are  bond  by  nativitie. 

**  A  woman  tohich  is  outlatoed  is  called  toaived,*'  F.  N.  B.  161 .  A. 

TVaivedy  toaivicxtaf  and  not  utlegata  or  exlexy  for  that  women  legist.  133,  & 

are  not  swome  in  leets,  or  tomes,  as  men  which  be  of  the  age  ^-L^    ^^ 

of  twelve  yeares  or  more  be;  and  therefore  men  may  be  called  Bnct  J.  3.  ^^- 

vtlegati^  id  est,  extra  legem  posits,  but  women  are  wUviaUB,  id  tract,  a.  ca.  is, 

esf,  derdicUgy  left  out  or  not  regarded,  because  they  were  not  13-  ^eta,  iib.i. 

swome  to  the  law;  wherein  it  is  to  be  noted,  that  of  ancient  ^^'^\  3H.5. 

time  a  man  was  not  said  to  be  within  the  law,  that  was  not  Stetham^'^ 

swome  to  the  law,  which  is  intended  of  the  oath  of  allegiance  Regiat.orig.13a. 

in  the  leet  (4).  (a  Rol.  Abr. 

•    And  the  outlawrie  of  a  woman  is  legally  called  wxiviaria  ^4) 
muiieris. 


riSSn  f^  Sect.  187. 

j^LSO,  if  a  villeine  taketh  a  free  woman  to  wife,  and  have  issue 
'^^  betweene  them,  the  issues  shall  be  villeines.  But  if  a  niefe  taketh  (i 
freeman  to  her  hutband,  their  issue  shall  be  free. 

*  l^his  is  contrarie  to  the  civill  law;  for  there  it  is  said,  partus  sequituF 
ventrem*(i). 

Cf  UR  CULUS  totum  alimentum  ^  stipite  capita  poma  tamen  Fortescue,  cap. 
etUt  sua.    The  siens  (a)  takes  all  his  nourishment  from  ^^*^*°^rty^^' 
the  stocke,  and  yet  it  produceth  his  own  fruit.  ^^k  1,  coram, 

rege  Eboriun  m'thesaor. 

Si 


(3)  cmd  nsef  in  L.  &  M.  &  Roh. 

(4)  See  ante,  68.  b.  n.  1,  a,  to  which  add  post.  172.  b.  Spelm.  Gloss,  yoc 
FidditaSy  2  Inst.  73.  liritt.  cap.  29.  Cow.  Inst.  1.  2.  t.  3.  s.  14.  Fiet.  1.  2.- 
c.  52.  1.  3.  c.  16.  Mirr.  c.  3.  sect.  35.  7  Co.  6.  b.  7.  a.  Calvin's  case.  Tyrr. 
Biblioth.  Polit.  4th  ed.  907.  ■  EUesmere's  ar^ment  in  Calvin's  case,  76. 

•  (1)  The  sentence  between  the  stars  is  not  m  L.  and  M.  Roh.  nor  P. 
■   (2)  Siene,  or,  according  to  the  modem  spelling,  cipn,  si^ifies  the  shoot  of 
a  tree,  and  b  derived  from  the  French  word  scion,  which,  is  the  same  as  sur^ 
cuius  itk  Latin.— [Note  183.] 
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■  ■ 

t^  for  the  same  reason,  where  the  statute  of  3a  iJ.  8.  plgsT 

of  wills,  speaketh  of  children,  bastard  children  are  not  I     k    J 

within  that  statute,  and  the  bastard  of  a  woman  is  no 

child  within  that  statute,  where  the  mother  convejrs  lands  onto 

him. 

[/]Trin.i8E.  i.       [f]  It  was  found  by  verdict,  that  i/enry  the  sonne  oiBeatrkey 

rot.  61.  Bedi.      which  was  the  wife  of  Robert  RadweU  deceased,  was  bom  jacr 

coram  rege.         undecim  dies  post  uUimumtempus  legUimum  mulieribus  consMu^ 

iR^ii:Jihr.  tSs.  *""••  ^^^  thereupon  it  was  adjudged,  oubd  diOus  Henricus  diet 

Godb.281.         ^^^^  debet  ^ius  pradicH  RoberH  secunaum  legem  et  consuetudi'^ 

Fkim.  9.)  nem  Angaa  constitut'  (1).    Now  legUimum  tempos  in  that  case 

appointed 

without  the  aid  of  a  court  of  equity ;  and  therefore  it  is  immaterial,  whether  the 
use  dedared  on  the  estate  is  gratuitous  or  not,  it  b^ing  sufficient  that  the 
grantee  or  donee  receives  it  coupled  with  a  trust  or  use.  But  in  the  latter  case 
the  transaction  rests  in  covenant  or  agreement  between  the  covenantor  or 
bargainor  and  the  cestui  que  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  blood  or  a  valuable  consideration,  such  as  mar- 
riage or  money,  our  courts  of  equity,  which  till  the  37  of  H.  8.  had  the  sole 
cognizance  of  uses,  would  not  interpose  to  compel  the  performance.   In  fewer 
words,  ohancery  would  enforce  uses  annexed  to  a  perfect  ^i^  however  gra* 
tuitous  they  might  be,  but  not  those  resting  only  on  a  naked  contract,  without 
even  so  much  as  the  consideration  of  blood  to  inaintain  them.    The  authorities 
in  proof  of  this  distinction  are  abundant;  nor  do  we  know  of  any  seeming  to 
impeach  it,  except  the  single  case  of  Frampton  and  Gerrard  already  cited 
from  RoUe,  which,  if  it  did  turn  on  such  a  pomt,  is  sufficiently  controlled  by 
other  cases  to  make  the  doctrine  indisputable.  Mo.  102.  Ow.  40.  1  Leon.  197. 
1  Co.  176.  b.  W.Jo.  346.   Cart.  143.   is  Mod.  161.  Gilb.onUses,  113.  aoy. 
Add  to  this  the  disfavour  of  our  law  to  bastardy,  in  not  recognising  any  but 
legitimateblood  to  be  a  ffood  consideration,  and  the  whole  secret  of  the  role  as 
to  uses  to  bastards  will  be  disclosed.    On  a  covenant  to  stand  seised,  an  use 
will  not  rise  to  a  bastard ;  because,  the  use  depending  on  contract,  some  consi- 
deration is  requisite,  and  laxvfid  blood  and  marriage  are  the  two  considerations 
peculiar  to  such  a  covenant,  which  necessarily  excludes  bastardy.    But  on 
oargains  and  sales  of  land,  in  which  the  essential  consideration  to  raising  an 
use  is  money  or  a  price^  or  on  any  conveyances,  on  which  the  estate  being 
passed  out  of  the  grantor,  and  therefore  not  depending  on  his  contract,  uses 
may  be  declared  without  any  consideration,  bastards  stand  precisely  on  the 
same  footing  with  other  persons,  and  are  e<]^ually  capable  of  havmg  uses 
limited  to  them.    To  give  the  sum  of  this  elucidation  in  one  sentence,  where 
the  use  will  not  rise  without  the  consideration  oi  bloody  if  derived  through  any 
but  the  pure  channel  of  marriage,  however  near  the  blood  may  be,  it  will  not 
avail.— [Note  189.] 

(1)  Lord  Hale,  in  a  manuscript  note  on  a  passage  about  legitimacy  in  Co.Litt. 
fol.  8.  a.  ffives  a  fuller  extract  of  this  case  from-the  record  than  ishere  expressed. 
His  wor£  are  these:  "Trin.i8£.  1.  Coram  rege,  rot.  1 3,  Bedford,  etM.  2  2, 
**  S3  E.  1*  rot.  2.  In  assise  by  John  RadweU  against  Henry  son  of  Beatrice^ 
**  foAo  xoas  xvife  of  Robert  Radtoell,  quia  compertum  est,  qudd  dictus  Henricus 
<<  fuit  natus  per  1 1  dies  post  40  septimanas,  quod  tempus  est  usitatummulieribus 
**  pariendi,  ex  quo  prsdictus  Robertus  non  habuit  accessum  ad  praedictam 
"  Beatricem  per  imum  mensem  ante  mortem  suam,  prsesumiter  dictum  Hen* 
**  ricum  esse  oastardum,  idea  judgment  for  the  j)laint^.*' 

If  this  state  of  the  case  is  correct,  lordf  Coke's  is  erroneous  in  several  particu- 
lars of  consequence.    1 .  He  is  short  in  not  expressing  that  the  record  mentions 
Jbrty  toeeks,  and  so  leaving  it  to  be  deemed  an  inference  of  hisown,  as  which  it  hath 
been  accordingly  treated,  s.  He  exceeds  the  record,  by  representing  it  to  style 

that 
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appointed  by  law  at  the  furthest  is  nine  moneths,  or  forty 

weeks ; 

that  time  the  latest  for  a  woman's  going  with  child,  when  the  record  only  calls  it 
the  usual  period.  3.  He  wholly  omits  the  husband's  having  had  no  access  to  the 
totfefor  one  month  before  his  death ;  a  fact  very  material,  it  being  very  easy  to 
allow  eleven  days  after  the  usual  time,  but  requiring  a  strong  case  to  warrant 
extending  such  liberality  to  nearly  six  toeeks.  4.  The  word  prasumitur^  which 
lord  Coke  passes  over,  is  of  importance ;  for  it  indicates,  that,  notwithstanding 
the  great  excess  of  time,  it  was  conceived  to  create  only  a  presumption  for  the 
bastardy,  and  consequently,  if  Very  cogent  circumstances  to  account  for  the 
protraction  of  the  birth,  and  in  favour  of  the  wife's  chastity  had  occurred,  the^ 
judgment  might  have  been  for  the  legitimacy.     So  &r  we  had  advanced,  when* 
on  looking  into  Rolle's  Abridgment,  356,  we  found  the  same  ancient  case  of 
Radwell  more  at  large  than  either  in  lord  Coke  or  lord  Hale.    But  Rolle* 
agrees  with  the  former,  as  well  in  respect  to  the  record's  not  mentioning  the' 
forty  toeeks,  as  to  its  stating  the  birth  to  be  eleven  days  after  the  latest  time  in 
lavofor  a  ivoman's  going  voith  child ;  and  as  from  Rolle's  particularity  he  seems 
to  have  most  minutely  attended  to  the  record,  his  authority,  till  the  whole  record 
appears,  seems  most  decisive.    However  the  two  last  particulars,  in  which  lord 
Colce  diiFers  from  lord  Hale,  still  remain,^  to  which  RoUe  adds  these  further  cir* . 
cumstances;  namely,  that  the  husband  lar^uished  of  a  Jeter  a  long  time  before 
his  death ;  that  on  the  taking  of  an  inquisition  afterwards  in  the  court  of  a  lord, 
of  whom  he  held  lands  by  knight's  service,  the  xjoifesmore  she  was  not  pregnant, 
and  to  prove  it  uncovered  herself  in  open  court ;  and  that,  in  consequence  of 
all  this,  the  lord  received  a  collateral  relation  as  heir.    The  words  describing 
the  wifb's  exposure  of  her  person  are  remarkable ;  for  the  record  states,  that 
she,  being  interrogated,jtfram^<o  asserebatj  se  non  esse  pragnantem ;  et,  ut  hoc 
omnibus  manifest^  liqueret^  vestes  suas  usque  ad  tuntcam  exuebaty  et  in  plend  euridy 
sicse  rideripermisit.  1  Ro.  Abr.356.p1.  3,  and  18  £.  1.  rot.  13,  in  B.  R.  there 
cited.    It  reflects  great  discredit  on  the  lord's  court  which  permitted  such  a- 
gross  indecency;  and  still  more  on  the  king's  judges,  who  suffered  it  to  be 
recorded  as  one  of  the  grounds  for  a  verdict  before  them.  How  laudably  con^- 
trariant  is  the  proceeding  on  the  writ  de  ventre  inspiciendo.    This  remedy  for 
the  heir  against  the  pretence  of  pregnancy,  so  well  known  to  be  of  earlier  date 
than  die  reign  of  Edward  the  first,  as  it  was  framed  in  the  times  of  Bracton^ 
Britton,  and  Fleta,  delicately  requires  the  widow  to  be  inspected  by  a  jury  of 
her  own  sex ;  and  though  in  subseauent  times  the  sheriff  was  ordered  to  summoa . 
a  jury  composed  both  of  men  and  women,  yet  still  the  search  was  to  be  made 
by  the  latter  only.    Bract.  69.  a.   Brit.  165,  b.  Flet.  lib.  1,  c.  15.    Re^.  Br. 
Orig.  22*j,  a.    What  harsh  ideas  of  the  times  might  we  be  led  to  adopt,  if  the 
etafy  introduction  of  the  writ  de  ventre  inspiciendo  did  not  demonstrate,  that 
the  unseemly  record  we  are  observing  upon  was  a  singularity ,  and  so  many 
other  testimonies  of  a  more  advancea  refinement  in  judidal  proceedings  did  - 
not  concur  to  rescue  the  age  of  our  English  Justinian  from  the  suspicion  of  a 
general  practice  of  such  barbarism.    Let  us  then  suppose  the  record  to  be  as  it 
IS  in  Rolle ;  which  is  the  more  probable  to  be  the  truth,  because  a  contem- 
porary judge,  who  reports  its  having  been  produced  on  a  trial  of  legitimacy, 
represents  it  much  m  the  same  way.   Cro.  Jam.  541.    But  still  it  will  not 
warrant  lord  Coke's  inferring  from  it,  that^r^  U)eeks  constitute  the  latest  time 
our  law  allows  for  a  woman's  going  with  child.    On  the  contrary,  no  parti- 
cular time  being  mentioned,  what  period  was  meant  must  be  found  out  through 
some  other  medium ;  and  as  the  record  states  oMer  un&vourable  circumstances, 
besides  the  excess  of  time,  and  that  the  jury  presumed  sgainat  the^^ild's  being 
the  issue  of  the  deceased  husband,  it  seems  fiur  to  suppose  that  the  law  was 
understood  not  to  be  so  strict  in  the  time  alluded  to,  whatever  that  time  miffht 
be,  as  indiscriminately  to  condemn  as  illegitimate  all  children  not  bom  within 
Vol,  I.  li  it, 
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week8(3) ;  but  she  may  be  ddiveted  before  that  time, 
judgemeDt  I  thought  good  to  mention.     And  thU  agreeth  with 

that 


it,  but  rather  to  coD«ider  every  excew,  unless  very  extraordinary  indeed,  as 
only  raising  a  presumption  against  them.  This  construction  is  dearly  most 
consistent  with  the  terms  of  the  record  in  question.  In  the  next  note  we 
shall  attempt  to  satisfy  the  reader,  that  the  rule  resulting  from  it  is  most  con- 
formable to  other  precedents  and  authorities,  as  well  as  to  the  reason  of  the  thing. 
After  the  case  of  Radwell,  from  the  record  of  £.  i.  lord  Hale  thus  gives  the 
four  following  cases :-— '<  Rot.  Pari.  ^  E.  a.  m.  4.  Gilbert  de  Clare  comes 
**  Glouc  obiit  30  Junii,  7  £.  a.  in  parhamento  tent,  quindena  HiL  9  £.  2.  tke 
**  nsten  and  coheirs  pray  livery.  Matilda^  quae  fuit  uxor  comitis,  pretends  to 
**  be  big  by  the  early  which  w€ls  accordingly  found  per  inquisitionem.  The  coheirs 
**  reply^  inat^  si  comitissa  prsegnans  esset,  tantum  tempos  ebpsum  est,  ut  secun* 
**  dum  cursum  pariendi  non  potest  dici  impraegnari  a  comite.  Yet  they  could 
**  not  obtain  livery  till  Pasch.  10  £.  a.  But  the  question  hung  in  deHberationT 

Note  18  R.  9.  where  a  womamin  such  a  case  immediately  after  the  death  of  the 
Jirsi  husband  took  a  second  husband^  and  had  issue  bom  forty  xoeeks  and  aezen 
days  t^ier  the  death  of  the  first  husband^  and  it  was  held  to  be  the  issue  qfthe.^ 
second  husband, — M.  17  Jac.  B.  R.  Alsop  and  Stacey.  Andrews  dies  of  the 
plague.  His  wife^  who  was  a  tewdwonutn^  is  deUreredqfa  child  forty  xoeeks  and 
ten  days  after  the  death  of  the  husband.  Yet  the  child  was  adjudged  Intimate  and 
heir  to  Andrews  ;fbr  partus  potest  protrahi  ten  days  ex  accidente. — M.  4  Car.  in 
Cur.  Ward,  and  afterwards  P.  5  Car.  fi.  R.  Thecar  marries  a  lewd  vnmany  but 
she  doth  not  cohabit  with  him^  and  is  suspected  of  incontinenau  with  Duncomb  ; 
Thecar  dies ;  Duncomb  within  three  weeks  after  the  death  ^  Thecar  marries  her ; 
two  hundred  and  eighty^one  days  and  sixteen  hours  qfter  his  death  she  is  delivered 
o  ^a  son.  Here  it  was  agreed^  1  •  If  she  had  not  married  Duncomb, without  question 
the  issue  should  not  be  a  bastardy  but  should  be  adjudged  the  son  of  Thecar. 
3.  No  averment  shall  be  received  that  Thecar  did  not  cohabit  with  the  wife* 
3.  Though  it  is  possible  that  the  son  might  be  begotten  after  the  husband*s  decUh^ 
yet,  being  a  question  of  fact,  it  was  tried  by  a  jury,  and  the  son  was  found  to  be 
the  issue  of  Thecar.  Hal.  MSS. — Lora  Hale  s  case  of  £.  2.  appears  verv 
extraordinary,  the,  time  from  30  June,  7  £•  2,  when  the  earl  of  Gloucester  die<l^ 
to  the  quindene  of  Hilary,  or  29  Jan.  9  £.  2,  when  the  livery  to  his  sister  was 
further  postponed  in  parliament,  being  within  one  day  of  a  year  and  se%)en 
months  $  which  is  a  much  later  date  for  the  delivery  of  a  live  child  than  the 
most  liberal  in  their  calculations  have  hitherto  assigned.  However,  on  reading 
the  printed  copy  of  the  original  record,  in  the  rolk  of  parliament  lately  pub- 
lished, we  find  lord  Hale's  note  quite  accurate.  See  Kot.  Pari.  v.  1,  p.  353. 
As  to  the  case  of  R.  2,  it  confirms  the  doubt  we  have  elsewhere  stated  of  the 
opinion,  that,  if  a  widow  marries  again,  and  has  a  child  within  nine  months 
ailer  the  death  of  the  first  husband,  the  child  may  dioose  his  &ther ;  and  is 
an  authority  for  deciding  according  to  the  proof  of  the  woman's  condition 
when  her  first  husband  died.  Ante  fo.  8.  a.  note  7.  Terms  of  the  Law,  first 
edit.  tit.  Bastard,  and  Cowel.  Inst.  lib.  1. 1. 9.  Lord  Hale's  two  other  cases  are 
reported  in  several  books,  Alsop  and  Stacey  being  in  Cro.  Jam.  541.  Godb.281. 
Palm.  9*  1  Ro.  Abr.  356,  and  Thecar's  in  Cro.  Jam.  681.  Winch,  71.  Litt. 
Rep.  177. — [Note  190.] 

(2)  If  our  law  was  really  as  strict  in  pomt  of  time  as  is  here  represented,  it 
would  not  sufBcientiy  conform  to  the  course  of  nature.  The  physicians,  it  is 
true,  generally  call  nine  months,  each  beine  of  thirty  days,  the  usual  period 
ibr  a  woman's  going  with  child.  But  then  ttiey  allow,  that  as  a  delivery  may 
be  accelerated  by  accidental  causes,  so  it  is  frequently  protracted,  not  only  for 
ten  days  beyond  the  ainemonths,  but  to  the  aid  of  the  tenth  month,  and  some- 
titties  for  a  considerably  longer  time.    See  Z^cch.  Quast.  Modico'jegal.  lib.  1 . 

tit.  2. 
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that  in  Eadras  :  Vade  et  interroga  pregTumtem,  si  quando  imple^  4  E»dras,4. 4»- 
veri^  novem  menses  svos,  adhuc  poierit  matrix  ejus  retinere  partum  J^idc  PanciroU. 
tnsemeHpsdf    Ei  dixi,  Non  potest,  damine,  pu^Ss^'^ 

Sect. 


tit.  2.  Justice  therefore  requires,  that  in  the  case  of  posthumous  childreti 
an  excess  of  the  usual  time  snotild  not  operate  further  tnan  by  raising  a.  pro- 
portional presumption  against  the  legitimacy.  The  Roman  law  was  very  liberal 
in  this  respect;  for  the  t2?cfifn?tn  allowed  that  a  child  may  be  bom  in  the  tenth 
month ;  and  though  a  law  of  the  Digest  excludes  the  eleventh,  yet  the  emperof 
Adrian,  after  consulting  with  the  philosophers  and  physicians,  decreed  even 
for  this,  where  the  motlier  was  of  sood  and  chaste  manners.  See  Dig.  i .  4. 1 2. 
Paul.  Sentent.  lib.  4.  t.  9.  s.  5.  Nov.  39.  c.  s.  t.  17,  with  Gothofred's  learned 
notes  on  those  two  texts  of  the  Roman  law.  Cod.  lib.  6.  t.  sg.  leg.  2.  AuL 
Gell.  lib.  3.  cap.  16.  Huber.  Praelect.  in  Dig.  lib.  1.  tit.  6.  A  Hke  liberal 
discretion  probably  prevails  in  most  countries  in  Europe ;  for  an  instance  of 
which,  we  appeal  to  a  writer  of  great  autliority,  who  reports  a  decision  by  a 
majority  of  judges  in  the  supreme  court  of  Friesland,  by  which  a  child  was 
admitted  to  the  succession,  though  not  bom  till  three  hundred  and  thirty-three 
days  from  the  day  of  the  husband's  death,  which  period  wants  only  three  days 
oftrvelte  lunar  months.  Sand.  Decis.  lib.  4.  tit.  8.  Definit.  10.  Nor  will  our 
own  law,  notwithstanding  what  lord  Coke  advances,  if  the  authorities  are  duly 
collected  and  considered,  be  found  deficient  on  this  interesting  subject.  Indieea 
there  is  a  passage  in  Britton  which  gives  countenance  to  lord  Coke's  limitation 
of  forty  weeks;  for  this  writer  excludes  from  the  inheritance  posthumous 
children  not  bom  within  forty  weeks  from  the  husband's  death.  Brit.  166.  a. 
However,  even  this  writer  seems  to  extend  in  some  degree  beyond  the  forty 
weeks ;  unless  he  meant  to  make  the  wife's  conception  exactly  of  equal  date 
with  the  husband's  death,  which  surely  is  not  a  very  reasonable  construction. 
But  without  dwelling  on  such  a  nicety,  it  is  sufficient,  that  the  principal  of  the 
few  other  authorities  in  our  books  are  against  so  rigid  a  rule.  Bracton  is  very 
cautious,  illegitimatizing  only  the  issue  born  so  long  after  the  husband's  death 
as  to  create  an  improbability  of  its  being  his  child,  without  naiming  any  fixed 
period.  Bract.  Ub.  5.  fo.  41 7.  b.  As  to  the  determined  cases,  the  only  autho- 
rities of  this  sort  we  meet  with,  are  enumerated  in  the  preceding  annotation  ; 
and  these  duly  weighed  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Coke's  conclusion.  In  Radwell's  case,  the  finding  against  the  issue  is  expressed 
Co  have  been  grounded  merely  on  presumvtion ;  and  besides,  if  we  construe  the 
record  property,  the  presumption  arose  rrom  proof  of  the  husband's  non-access 
to  the  Wife  fisr  a  month  before  his  death.  The  case  of  9  £.  2.  is  an  instance  of 
allowing  so  much  time  beyond  forty  weeks,  that  it  seems  too  strong  to  have 
much  weight ;  but  so  far  as  it  can  claim  any,  it  counts  against  lord  Coke. 
The  case  of  1 8  Rich,  d,  at  first  seems  full  for  lord  Coke's  rule,  the  child,  though 
bom  only  deven  days  beyond  the  forty  weeksy  having  been  declared  not  the 
issue* of  the  deceas^  husband.  But  when  it  is  further  considered,  there  will 
be  found  nothing  to  prove  a  positive  general  rule;  for  it  was  very  special,  the 
widow  having  married  a  second  husband  the  day  after  the  death  of  the  first, 
•o  that  the  question  was  not  of  leeitimac^,  but  merely  to  which  husband  the 
issue  belonged.  One  of  the  two  oiuy  remaining  cases  considerably  extends  the 
tone  beyond  the  forty  weeks ;  for  in  Alsop  and  Stacey,  the  first  of  them,  the 
issue  was  found  legitimate,  notwithstanding  the  lapse  of  forty  weeks  and  tern 
days,  and  the  lewd  character  of  the  wife ;  and  even  as  to  TA^ar'scase,  which 
is  the  other  of  them,  the  issue  having  been  bom  two  hundred  and  eighty^two 
daysy  diere  was  an  excess  of  ^e  forty  weeks,  though  but  a  trifling  one.  The 
precedents  therefore,  ^  ikr  from  corroborating  Im  Coke's  limitation  of  the 

I  i  9  ultimum 
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yd  LSOf  every  villein  is  able  and  free  to  sue  all  manner  of  actions 
•^■^  against  eyerie  person^  except  against  his  lord,  to  whom  he  ts  villeime. 
And  yet  in  certaine  things  he  may  have  against  his  lord  an  action.  JFor 
he  may  have  against  his  lord  an  action  of  apf^eale  for  the  death  of  his 
father,  or  of  hu  other  ancestors,  whose  heire  hi  is, 

M  Bract,  lib.  4.  "  77  VE  R  Y  villein  is  able  and  free  to  sue,  Sfc*'  [g]  In  an  action 

ibC  196.  -^^  brought  by  a  villeine  rerstis  nan  dominum,  non  valehit  d 

^w'  ****  ^^  exceptio,  quia  est  servus  alienus,  ex  quo  nihil  ad  ipsum  utritm  liber 

[h]  14k  4. 6.  b.  ^^  ^^  serous,    [h]  And  it  is  to  be  observed,  that  he  that  hath  but 

16  K.  4. 33.  a  {^articular  estate  in  a  villeine,  as  tenant  for  life  or  for  yeares, 

so  EL  3.  tit.  ghall  disable  the  villeine,  if  he  brings  an  action  against  him ;  but 

^^in,  10.  iiig  lessor  shall  not  (as  it  is  said)  disable  him.     [i]  Examinatio 

[i]  il^f  Ub.  a.  f-ilkn^gH  ^on  tenet,  nisi  ex  ore  veri  domini  fuerit  pronundata, 

cap.  4.  ' 

(3  lost.  131.)  <<  Appeale.*'  Appdlwn,  commeth  of  the  French  word  appdler, 

rfc]Brit.cap.9s.  that  signifieth  to  accuse  or  to  appeach.    An  appeach,  \1c\  an 

to.  38.  Bracton,  appeal,  IS  an  accusation  of  one  upon  another,  with  a  purpose  to 

lib.  1.  lb.  6.  attaint  him  of  felonie  by  words  ordained  for  it. 

{/]  18  R  3.  89.  '<  For  the  death"  U\  For  a  villeine  shall  not  have  an  appeale 
11  H.  4.  93.  of  robberie  against  his  lord,  for  that  he  may  lawfully  taJce  the 
• '  ^  ^  ^'t  goods  of  the  villein  as  his  own.  [m]  And  if  in  an  appeale  of 
£^rone,*  17.  death  it  be  found  for  the  plaintife,  he  is  infranchised  K>r  ever. 
lm\  Fletaji.  1.  Hinc  enim  est,  aubd  eo  ipso  sunt  hujusmodi  domini  servos  suos 
c.  5*    1  ^I-  4-  ^-  amissuri,  cum  ae  injuriis  fuerint  convicti.     And  there  is  no 

diversitie  herein,  whether  he  be  a  villein  regardant  or  in  grosse, 

although  some  have  said  the  contrary. 

Sect. 


tifrimum  tempus  pariendi,  do,  upon  the  whole,  rather  tend  to  show,  that  it  hath 
been  the  practice  in  our  courts  to  consider  forty  weeks  merely  as  the  more 
usual  time,  and  consequently  not  to  decline  exercising  a  discretion  of  allowing 
a  longer  space,  where  the  ^opinion  of  physicians,  or  we  circumstances  of  the 
jcase,  have  so  required. — In  the  course  of  our  inquiries  into  the  subject  of  this 
note,  we  were  curiousto  know  the  general  sentiments  of  that  eminedt  anatomist 
•Dr.  Hunter,  on  three  interesting  ouestions.  These  were,  what  istbeiMiia/  period 
for  a  woman's  going  with  child,  wnat  is  the  earliest  time  for  a  child's  being  bom 
alive,  and  what  thelatest.  The  answer,  which  he  obligingly  returned  throtigh  a 
friend,  we  have  liberty  to  publish,  and  it  was  expressed  in  the  words  following : 
1.  The  uswd  period  is  nine  calendar  months;  but  there  is  very  commonly  a  dif* 
ference  of  one,  two,  or  three  noeeks.  2.  A  Mid  may  be  bom  alioe  at  any  titne 
from  three  months ;  but  we  see  none  bom  toith  powers  of  coming  to  manhood,  or 
gf  being  reared,  before  seven  calendar  months,  or  near  that  time.  At  six  months 
it  cannot  be.  3.  /  have  known  a  woman  bear  a  living  child,  in  a  perfectly 
natural  way,  fourteen  days  later  than  nine  calendar  months,  and  believe  two 
wonien  to  have  been  delivered  of  a  child  alive,  in  a  natural  way,  above  ten^calen* 
dar  months  from  the  hour  of  conception— -^Si^  ^9^*-] 
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jd  LSO,  a  niefe  that  is  ravished  by  her  lord,  mat/  have  an  appeale  of 
rape  against  him. 

**  T>APEJ*  [n\  Raptiu  Ib,  when  a  man  hath  carnall  knowledge  [n]  Mirr.  ca.  1, 

of  a  woman  by  force  and  against  her  will.  «<'ct.  la,  c.  3.  de 

Kape,&  cap.  4, 
de  Homiicidet 

'•  Appfialeqfrape**  Bv  the  generall  purview  of  the  statutes  [^]  (3  Inst.  60.) 
that  give  the  appeale  01  rape,  the  niefe  shall  have  an  appeale  of  j^]  W.  i.ca.  13. 
rape  against  the  lord.  [0]  And  it  seemeth  by  the  ancient  authors  ^*  ^'  "*  3^* 
of  the  law,  that  this  so  hainous  an  offence  was  severely  punished  ^ ,  u^^c^ap  1  ^ 
by  losse  of  eyes,  and  privy  members ;  but  of  old  time  it  was  1  e.  4.  cap.  if 
felony,  which  you  may  reade  at  large  in  the  Second  Part  of  the  [0]  39  H.  6. 1 1. 
Institutes,  ^.  1.  ca,  13.  titCoron.  17. 

M  2471     [p]  *^  ^^^  ^^^  ^^^^  ^^P^y  which  our  author  here  fof^^'i***"  ^ 
I     a.  J  "*®^»  ^  ^  appropriated  by  law  to  this  case,  as  without  rp]  g  e.  4.  a6. 
^  this  word  (rapuitj  it  cannot  be  expressed  by  any  peri-  Mirror,  ca.  i. 

Shrasis  or  circumlocution ;  for  camalUer  cognovit  earn,  or  the  ^ct.  13. 
ke,  ivill  not  serve. 
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> 

y^  LSO,  if  a  villeine  be  made  executor  to  another,  and  the  lord  of  the 
viUeim  was  indebted  to  the  testator  in  a  certaine  sum  of  money ,  which 
is  not  paid;  in  this  case,  the  villeine,  as  executor  of  the  testator,  shall  have 
an  action  of  debt  against  his  lord ;  because  he  shall  not  recover  the  debt  to 
his  owne  use,  but  to  the  use  of  the  testator. 

r\  P  this  matter  sufficient  hath  beene  spoken  in  this  Chapter  (Doc.Plac.388.) 

before.  The  villein  shall  have  an  action  as  executor  against  ai  £.  4-  5o*  «• 
his  lord ;  and  it  is  no  plea  for  the  lord  to  say,  that  the  plaintife 
is  his  villeine ;  for  he  shall  not  be  enfranchised  by  the  user  of 
this  action ;  because  he  hath  it  by  a  giil  in  law  to  the  use  of  the 
testator,  and  not  to  his  owne  use. 


Sect.  192. 

y^  LSO,  the  lord  may  tu)t  take  out  of  the  possession  of  such  villeine,  who 
is  executor,  the  goods  of  the  deceased  \  and  if  he  aoth,  the  villeine  as 
executor  shall  have  an  action  for  the  same  goods  so  taken  against  his  lord, 
and  shall  recover  damages  to  the  tise  of  the  testator.  But  in  all  such 
cases  it  behoveth,  that  the  lord,  which  is  defendant  in  such  actions,  maketh 
protestation,  thfU  the  plaintife  is  his  villein ;  or  otherwise  the  villeine  shall 
be  injfranclused,  although  the  matter  be  found  for  the  lord,  and  against 
the  vilUdn,  as  it  is  said. 

"  n^HE  lord  may  not  take  out  of  the  possession,  Sfc"    Of  this 
also  sufficient  hath  been  said  before. 

I  i  3  *'  And 
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[f]  31  £.  4-  4*  b.  <<  And  shall  recaoer  damages  to  the  use  of  the  UstaiorJ  '[q]  Note, 
1 1 H.  6.  35-  b.  damages  recorered  by  the  executor  in  an  action  of  trespaiae  dtafl 
aH%^  be  agHets;  and  yet  thejr  were  never  in  the  testator.     And  so  it  ia 

1  h' 4. 6.'  ^  other  like  cases,  as  by  our  bookes  it  appeareth. 

MDoc^&Stud.  [r]  If  an  executor  hath  a  Tilleine  for  yeares,  and  the  rSkexa 
Brooke,  tit.  purchases  lands  in  fee,  the  executor  entreth,  he  shall  have  tbe 
Villcnagr,  70-      whole  fee  simple ;  but  because  he  had  the  villein  in  outer  droii^ 

viz.  as  executor  to  the  use  of  the  dead,  it  shall  be  assets  in  hia 
(Ante  117-  a.)     hands.    Note  a  diversity  between  the  quantity  of  the  estate,  and 

the  quality  of  it ;  for  the  law  respecteth  not  the  quantity 
[j]  L.  5E.4.6I.  of  the  estate ;  for  not  onely  ['*]  ts^  tenant  in  taile  and  Pi  2471 

tenant  for  life  of  a  villeine  sfadl  have  the  perquisite  of  i     1.    *J 
[t]  3iR  3.6.37.  the  villeine  in  fee,  but  [t]  tenant  for  yeares  and  tenant 
(Aute  1 17.  a.)    at  will  also  shall  have  it  in  fee. 

But  the  law  respecteth  the  ouality ;  for  in  what  right  he  hath 

the  villeine,  in  the  same  right  ne  shall  have  the  perquisite ;  aa  io 

the  case  of  the  executor  abovesaid,  and  in  the  case  of  the  bishop 
«]  41  E.  3.  31.   [u]  that  hath  the  villeine  in  right  of  his  diurch,  be  shaB  hanFe 

the  perquisite  in  the  same  right 
[«]  18  £.  3. 29.        [x]  So  if  a  man  hath  a  villeine  in  the  risht  of  his  wife,  he  shall 

have  the  perquisite  also  in  her  right.  But  if  the  purchase  be  after 

issue  had,  then  the  baron  shall  have  the  perquisite  to  him  and  his 

heires ;  because  by  the  issue  he  is  intituled  to  be  tenant  by  the 

curtesie  in  his  owne  right. 

Vide  b  e  eis-      '*  Protestation"  [tf"]  Protestatio^  is  an  exclusion  of  a  con- 

f5fl  PI.  Com       elusion  that  a  party  to  an  action  may  by  pleading  incurre ;  at 

976.  b.  iiiGr       ji;  J3  1^  safeguard  to  the  party,  which  krepeth  him  from  being 

roo  t  case.      concluded  by  the  plea  he  is  to  make,  if  the  issue  be  found  for 

him.    But  in  this  case  without  a  protestation,  albeit  the  iasoe 

be  found  for  the  lord,  the  villeine  shall  be  enfranchised,  aa  il 

appeareth  hereafter  in  this  Section. 


Sect.  193. 

A  LSO,  if  a  vilieine  sueih  an  action  oftrespasse,  or  am)  other  actum, 
^^  against  his  lord  in  one  counti/  ;  and  the  lord  saith,  that  he  shall  not 
be  atiswered,  because  he  is  his  villeine  regardant  to  his  nuamouT  in  amther 
county  (1);  and  the  plaintife  sailh,  that  he  is  free,  andofafree  estate, 
and  not  a  villein ;  this  shall  be  tryed  in  the  county  where  the  plaintife 
hath  conceived  his  action,  and  not  in  the  county  where  the  mannor  u : 
and  this  is  in  favour  of  liberty.  And  for  this  cause  a  statute  was  made 
anno  9  R.  2.  ca.  2,  the  tenor  whereof folhweth  in  this  forme.  AUo,for  that 
where  many  villeins  and  neifs,  asweU  of  great  lords  as  of  other  men,  aswdl 
qfspirituall  as  temporall,  flye  and  go  into  cities,  townes,  and  places  fran- 
chised,  as  into  the  city  of'  London^  and  other  like  places,  and  feine  divers 
suits  against  their  lords,  because  they  would  make"  themselves  free  by  the 
answer  of  their  lords :  it  is  accorded  and  assented,  that  lords  nor  others 
shall  not  be  forebarred  of  their  villeins  by  reason  of  their  answer  in  law. 
py force  oj  which  statute,  if  any  villeine  will  sue  any  manner  of  action 
to  his  own  use  in  any  countie,  where  it  is  hard  to  try  against  his  hrd  (ou  il 

eat 

(1)  Sfc,  in  L.  and.  M.  and  Roh. 
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est  fort  a  trier  envers  son  seignior*)^  the  lord  may  chuse  whether  he  will 
plead,  that  the  plaintife.  is  his  villeine,  or  make  protestation  that  he  is  his 
villeinef  and  plead  his  other  matter  in  bar.  And  if  they  be  at  issue,  and  the 
issue  be  found  for  the  lord,  then  the  villeine  is  a  villeine,  as  he  was  before 
by  force  of  the  same  statute.  But  if  the  issue  be  found  for  the  villeine,  then 
the  villeine  is  free ;  because  that  the  lord  tooke  not  at  the  beginning  for  fUs 
plee,  that  the  villeine  was  his  villeine,  but  tooke  this  by  protestation,  S^c, 

**  Y^HJS  shall  be  tryedin  the  county,  Sfc"    Be  trved,  that  is,  as  Brit.  foL  79. 

it  is  intended,  by  the  verdict  of  twelve  men,  that  is  called  in  >*5-  b.  ia6.  •. 
law  a  triall«  triatio. 

[a]  In  this  case  the  law  doth  favour  the  villein  in  the  issue ;  for  [a]  7  £.  3. 50. 
otherwise  by  the  rule  of  law  in  like  cases  he  ought  to  answer  to  '^^  £•  3-  73* 
the  speciall  matter,  viz.  to  the  regardancy;  but  in  favour  of  ^^  ^  3*34- 
liberty  he  may  reply,  that  he  is  free  and  of  free  estaie,  and  con-  ^  ^*  ^  ^ 
sequently  this  issue  concerning  the  person  shall  be  tryed  where  44  £.'  3.  35.    * 
the  writ  is  brought    [b]  The  like  law  it  is,  if  issue  be  joyned  47  £.  3.  a6. 
upon  the  ideocj^  of  the  plf4ntife  or  defendant,  it  shall  be  tryed  ^^  H-  ^-  63. 
wnere  the  writ  is  brougnt,  because  it  conc^rneth  the  person.       ^  S'  S'  *^' 

"  "^  39  JH.  O.  94. 

Vide  Sect.  534.        [6]  a  Mar.  Dier,  119.    (Post.  195.    7  Co.  1.) 

**  In  favour  ofHbertyJ'   It  is  commonly  said,  that  three  things 
be  favoured  in  law ;  life,  liberty,  and  dower. 

[c]  Impius  et  cruddis  judicandus  est,  qui  libertati  non  favet,  (f. N. B. 77F.) 
Anmajura  in  amni  casu  libertati  dantfavorem*  W  Fortctcue, 

ryafi  is  to  finde  out  by  due  examination  the  truth  of  the  ^P-4** 
point  in  issue   or   question   betweene    the    parties, 

[][257|  '^  whereupon  judgement  may  be  given.    And  as  the 
J  ^^^^'^"  betweene  the  parties  is  twofold,  so  is  the  triall 

thereof;  for  either  it  is  quastio juris,  (and  that  shall  be  Vide  Sect  934. 
tried  bv  the  judges  either  upon  a  demurrer,  special  verdict  or 
exception,  for  cuilibet  in  sua  arte  perito  est  credendum  ;  et  quod 
quisque  nSrit  in  hoc  se  exerceat ;  and  it  is  commonly  and  truly 
said,  ad  questionem  juris  non  respondent  juratores)  or  it  is  quastto 
Jacti  (i).     And  the  triall  of  the  fact  is  m  divers  sorts,  whereof  a 
light  touch  is  given  before.  Sect.  102.'    Of  these  a  triall  by  xii.  Vide*Seet.  10a. 
men  (here  intended  by  Littleton)  is  the  most  frequent  and  com* 
mon.    And  some  few  rules  of  law  are  necessary  here  to  be 
remembered  (for  the  better  understanding  of  the  bookes  of  law 
hereafter)  where  an3  from  what  place,  viz.  de  quo  vicineto,  out  of  Vide  Sect.134. 
what  neighbourhood  the  jury  sh^l  come,  a  necessarie  poynt  to  be  "**''*  °'  •*'" 
knowne ;  for  if  there  be  a  mistryall,  (that  is)  if  the  jury  commeth  /qq^''^^^ 
out  of  a  wrong  place,  or  returned  by  a  wrong  oflScer,  and  give  a  5  Co.  36.  b. 
verdict,  judgement  ought  not  to  be  given  upon  such  a  verdict.  Cro.  Cha.  480.) 
[d]  Wherein  the  most  general  rule  is,  that  every  tryall  shall  be  [d]3  £.  3.73. 
out  of  that  towne,  parish,  or  hamlet,  or  place  known  out  of  the  «<>  H-  ^'  so* 
towne,  &c.  within  the  record,  within  which  the  matter  of  fact  Z^'^  3^' 
issuable  is  alledged,  which  is  most  certaine  and  nearest  there-  3  H.6.34. 

7H.  6.  27.  17£.  3.  56.  43E.3.5.  47E.3.  6.  34  H.  6.1.  (a  Roll.  Abr.  618. 
Cro.  Jam.  150.  336.  513.  676.  Hob.  76.  9  Co.  66.  b.  11  Co.  35.  b.  6  Co.  14.) 
(7  Co.  1.  1  Sid.  9.  88.  Hob.  89.  1  Sid.  10.  s  Ko.  Abr.  609.  1  Roll.  Rep.  3^. 
Cro.  £Iis.8i8.) 

*  The  htmdwuaumg  cfihitewtrdt  appears  to  he,  where  he  (the  villein)  is  powerful  er 
itrofiff  in  trial  against  hia  lord,  and  net,  "when  it  if  haird  to  try  against  kis  lord  "as  they  are 
trmimtadhy  lord  Coke.  Su  Mr,  Bitso*s  Inir.  p,  106. 

unto, 


M    .4       I  ■    »l    ■  I 


(i)  Sec  post  155.  b.  ^128.  a. 
I14 
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ttdto^  the  inhabitanU  whereof  may  have  the  better  and  more  cer- 
taine  knowledge  of  the  fact  (2).    As  if  the  fact  be  alledged  m 


(a)  Both  in  civil  and  criminal  suits  the  common  law  is  very  nice  in  recjuiring 
every  issuable  fi^ct  to  be  alleged,  not  only  within  a  covnty^  but  also  within  a 
parish^  town^  ox  hamlet^  or  for  want  of  eitiier  of  these,  some  other  known  place 
of  the  same  county,  not  being  a  hundred^  which  probably  was  excluded  as  too 
large  a  division;  and  if  this  rule  was  not  observed,^  it  might  be  pleaded  in 
abatement,  or  otherwise  taken  advantage  of,  by  either  party,  according  to  the 
stage  of  the  suit.     Cro.  £liz.  260.    Thel.  Dig.  Br.  lib.  s.  e.  15  to  18.     Com. 
Dig.  Abatement,  H.  13.     PUadery  C.  30.     The  necessity  of  having  the  county 
named  is  veiT  obvious ;  as  otherwise  it  could  not  be  known  whether  the  court 
had  jurisdiction,  who  was  the  proper  officer  to  direct  the  process  of  the  court 
to,  or  whence  the  jury  was  to  come,  and  consequently  the  cause  could  not  ^ 
on.    Nor  is  it  difficult  to  account  for  stating  a  particular  place  in  the'  cottnty. 
One  reason  might  be,  that,  if  there  was  no  ower  explanation  of  the  case  where 
the  cause  of  action  or  groimd  of  defence  arose,  than  by  reference  to  the  exten- 
sive limits  of  a  county,  the  allegation  might  fail  in  that  certainty  so  essential  to 
its  being  either  well  understood  or  properly  controverted;  and  the  rule,  so  far 
as  it  may  have  thb  foundation,  still  continues  unchanged.    But  the  other  and 
principal  reason  was,  that,  if  issue  was  taken  on  the  met  alleged,  it  mi^ht  be 
tried  by  a  jury  of  the  visne  or  neighbouihood,  which  our  ancestors  conceived  to 
be  more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than  persons 
living  at  a  distance  from  the  scene  of  the  transaction.    For  this  purpose  the 
venire  facias  always  directed  the  sheriff  to  summon  a  lury  from  the  neighbour- 
hood of  the  parish  or  place  within  which  the  fact  to  be  tried  was  alleged  ;  and 
this  was  not  mere  form ;  for  it  was  the  sherifTs  duty  to  attend  to  the  direction ; 
and' if  a/  least  four  of  the  hundred,  in  which  the  place  was  situate,  were  not 
included  in  the  panel  returned  by  him,  it  was  a  ffood  cause  of  challenge  to  the 
array  or  tohole  panel  \  or  if  four  such  persons  did  not  attend  to  be  sworn,  the 
poUsy  or  particular  jurors,  might  be  challenged  for  the  same  default.     Post. 
157.  a.    48  E.  3.  30.    48  Ass.  5.    7  H.  4.  46.    21  E.  4. 59.  b.    Nay,  so  very 
essential  did  the  common  Jaw  deem  the  having  some  of  the  neighbours  on  the 
jury,  that,  if  the  visne  appeared  on  the  record  to  be  from  a  wrong  place,  whether 
in  consequence  of  the  party's  alleging  die  fact  in  a  place  not  proper  for  a 
xisnCf  or  of  the  court's  mis-awarding  it,  in  both  cases  it  was  equally  a  mis-trial, 
and  a  good  ground  for  a  motion  to  arrest  the  judgment,  or  for  reversing  it  by 
error.    Cro.  Eliz.  260.  Hob.  5.  But  thus  restricting  evervTun^  to  a  particular 
part  of  the  county,  thoueh  well  intended,  was  followed  with  great  inconve- 
niences.   It  encouraged  the  losing  party  after  a  trial  to  make  trivial  objections 
to  the  visne,  in  order  to  disappoint  his  adversary  of  the  fruits  of  a  just  verdict; 
and  either  because  the  rules  for  laying  the  visne  were  in  themselves  vague,  or 
because  they  were  perverted  by  an  over  curious  interpretation,  such  objecdons 
not  only  became  very  common,  but  often  succeeded,  as  appears  from  the  pro- 
fusion of  cases  and  learning  to  be  met  with  on  the  subject  in  our  Reports.. 
See  Roll.  Abr.  and  Vin.  Abr.  dt.  Trial,    At  length  die  grievance  became  so 
intolerable  to  suitors,  that  parliament  interposed  to  relieve  them ;  for  which 
purpose  several  statutes  were  made.    The  2 1  Jam.  c.  1 3,  gives  aid  after  verdict, 
where  the  tisne  is  partly  wrong,  that  is,  where  it  is  awarded  out  of  too  many 
or  too  few  places  in  the  county  named.  The  16  &  17  Cha.  2.  c.  8,  goes  farther; 
and  cures  the  defect  of  the  xisne  wholly,  so  that  the  cause  was  tried  by  a  jury 
of  the  proper  county,  without  any  regard  to  the  part  of  the  county  from  whicn 
the  jury  came.     Still,  however,  either  party  was  atiiberty  to  object  to  the 
default  of  hundredors  at  the  trial,  which  was  found  to  be  very  troublesome  on 
account  of  the  difficulty  of  always  having  four  jurors  so  qualified.    The  4  &  5 
Ann.  c.  16,  therefore  directs,  that  every  venire  facias  shall  be  awarded  from  ike 

body 
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auddam  plated  vocat*  King^street  in  civkate  Westm,  in  com*Midd. 
in  this  case  the  visne  cannot  come  out  of  the  plaiea ;  because  it 
is  neither  town,  parish,  hamlet,  nor  place  out  of  the  neighbour* 
hood  whereof  a  jury  may  come  by  law.  But  in  this  case  it 
shall  not  come  out  of  IVestminster,  but  out  of  the  parish  of 
St.  Mqrgaretf  because  that  is  the  most  certaine.  But 

[12571  *^  therein  also  it  is  to  be  noted,  that  if  it  had  been 
5^     I  alLedged  in  King-street  in  the  parish  of  St.  Margaret  in 
the  county  of  Middlesexj  then  should  it  have  come  out 
of  King'tireety  for  then  should  King-street  have  beene  esteemed 
in  law  a  towne  [e] ;  for  whensoever  a  place  is  alledged  generally  [ej  4  E.  3  30. 
in  pleading  (without  some  addition  to  declare  the  contrary,  as  8  £.  3.  68. 
in  this  case  it  is)  it  shall  be  taken  for  a  towne-     [J*]  And  albeit  M  ^^' ^- '3^ 
parockia  generally  alledged  is  a  place  incertaine,  and  may  (as  we  .D»wte,Plcad- 
see  by  experience)  include  divers  townes ;  yet,  if  a  matter  be  rJj  ^  E.  4. 41. 
alledged  in  parochial  it  shall  be  intended  in  law,  that  it  con-  5  £.4.  ao. 
taineth  no  more  townes  than  one,  unlesse  the  party  doth  shew  as  £.  4.  2. 
the  contrary,     [gl  But  when  a  parish  is  alledged  within  a  city,   ^  ^'  f '  ^* 
there  without  question  the  visne  shall  come  out  of  the  parish,  ^Qq\  iq^^' 
for  that  is  more  certaine  than  the  city.  Digget'caae. 

11  Co. 95.     6C0. 14.     (Hob.  190.      aRoU.  Abr.  616.)    [jg]  1  £.  3-  8*    7H.  6. 38. 

[h]  If  a  trespasse  be  alledged  in  D.  and  nultid  viUe  is  pleaded,  [K]  as  £.  4. 

the  jury  shall  come  out  de  corpore  comitates ;  but  if  it  be  alledged  tit  Visne,  f.  37. 

in  S.  and  D.  and  nul  tielle  viUe  de  D.  is  pleaded,  the  jury  shall  ^/^^l^^J*  |, 

come  out  de  vicineto  de  S.  for  that  is  the  more  certaine.    So  if  a  g  ^^.3.8. 

matter  be  alledged  within  a  manner,  the  jury  shall  come  de  3  £.  4.  aS. 

vicineto  manerii ;  but  if  the  mannor  be  alledged  within  a  towne,  39  H.  6.  Treip. 

it  shall  come  out  of  the  towne,  because  that  is  most  certaine,  93-    4 E.  3^30. 

for  the  mannor  may  extend  into  divers  townes.    And  all  these  qqq'q^^ 

points  were  resolved  by  all  the  judges  of  England  upon  con-  |  Jj^oil  109. 

ference  betweene  them  in  the  case  of  John  Arundel  esquire  Cro.  Cur.  17.' 

indited  for  the  death  of  William  Parker  [*].  Cro.  Jac  30a, 

[i]  In  a  reall  action,  where  the  demandant  demands  land  in  fSf'J^^ 

one  county,  as  heire  to  his  father,  and  alledges  his  birth  in  Anmderseue. 

another  county,  if  it  be  denyed  that  he  is  heire,  it  shall  not  be  [fj  45E.  9.5/a. 

tryed  where  the  birth  was  alledged,  but  where  the  land  lyeth,  for  46  R  3.  6  &  7. 

there  the  law  presumes  it  shaU  be  best  knowne  who  is  heire.  ",? ?**"*•  ?**• 

But  if  the  defendant  make  himselfe  heire  to  a  woman,  for  that  is  \i^'^A\^^ 

17  £.  3.  36.  b.    39  Ass.  IQ.    38  Ass.  30.    35  Ass.  7.    (Cro.  Jac.  939.) 

the 

bodi/  of  the  county  in  which  the  action  is  triable.  But  these  statutes  do  not 
extend  to  indictments  or  other  cnmtna/ suits;  nor  has  any  act  been  yet  made  to 
include  any  such,  except  the  24  G.  9.  c.  18,  which  only  applies  to  actions  on 
penal  statutes.  Why  a  regulation  so  convenient  should  be  ttius  confined  prin- 
cipally to  civil  cases,  seems  unaccountable.  However,  though  the  ancient  law 
continues  in  force  as  to  trials  for  crimes,  yet  it  hath  been  long  deviated  from  ih 
practice ;  lord  Hale  taking  notice,  that  even  during  his  time  he  never  knew  an 
mstance  of  a  challenge  for  want  of  hundredors  in  treason  or  felony;  and  the 
sherifli,  as  we  are  well  informed,  now  always  summoning  juries  from  the  coun^ 
at  large,  without  the  least  regard  to  the  visne  of  each  indictment,  a  Hal.  Hist. 
PI.  C.  272.  Under  such  circumstance,  retaining  the  form  of  a  visne  from  the 
particular  place  of  the  county  in  which  the  crime  is  alleged,  merely  serves  to 
create  delay  and  embarrassment  in  the  distribution  of  criminal  justice,  when- 
ever an  accused  person  may  choose  captiously  to  exert  his  right  of  challenging 
for  default  of  hundredors.— [Note  1 91  j 
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the  furer  and  more  certaine  sule,  and  die  mother  is 

when  perhaps  the  father  ia  incertame,  and  therefore  theie  it 

shall  be  tryed  where  the  birth  h  alledged,  bacause  tfaaj  bsTc 

more  certaine  cmrasance  than  where  the  land  Ijetfa.     And  so  it 

is.  where  generally  bastardy  is  alledged,  die  tryab  shall  be  in  like 

n]  Ifidi.  31       case  mutatis  mutandis,     [k]  If  a  man  plead  the  king's  letters 

^9> ^^.         patents,  and  the  other  party  plead  nam  concessit^  it  shall  not  be 

K^'^^BMcb      tryed  where  the  letters  patents  beare  date,  for  they  cannot  be 

intef  £dui  & '     ^enyed,  bot  where  the  land  lyeth. 

Yniiklioe,  ad-         Every  tryall  most  come  out  of  the  neighbourhood  of  a  castle^ 
jodge  3  Mtf  .      maBBor,  town,  or  hamlet,  or  place  known  out  of  a  casde,  mannor, 
fi1ail%er       ^^'^^^^  ^^  hamlet,  as  some  forrests!and  the  like,  as  before  and  by 
36^17  Elu.     ^^  authorities  thereupon  quoted  appeareth. 
ma,  349.  Erery  plea  concerning  the  person  of  the  plaintife,  &c.  shall 

OBoll  Abr.  604.  be  tryed  where  die  writ  is  broi|||^t»  as  it  appeareth  before. 
Plowd.  93a.  When  the  matter  alledged  extendeth  into  a  place  at  the  com- 

^!co4n^l^    mon  law,  and  a  phK»  within  a  fianchise,  it  shall  be  tryed  at  the 

common  law. 
[<18  E.  4.  a4.  [0  1°  ^^  action  acainst  two,  the  one  pleads  to  the  writ,  the 

9  H.  6. 46, 47.  other  to  the  action,  Uie  plea  to  the  writ  shall  be  first  tryed;  for, 
91  H.  6. 4.  if  that  be  found,  all  the  whole  writ  shall  abate,  and  make  an  end 
^E^'^i6i7    oftfiebusinesse. 

7EL  4;  31. '  [''^l  Iq  ^  plcA  personallagainst  divers  defendants,  the  one  deleo- 

97  H.  8. 30.  dant  pleadsin  barre  toparcell,  or  which  extendeth  only  to  him  thai 
11 H.  4. 68.  pleaaeth  it,  and  the  other  pleads  a  plea  which  goeth  to  the  whole, 
^m]  16^^4-^s-  the  plea  that  goeth  to  the  whole,  (that  is)  to  botti  defendanto,  shall 
«6lf  3.  '  befirsttryed;  and  of  this  opinion  was  Lt^i^oa  in  our  bookes,  for 
7  E.  4. 31 .  die  tryall  of  that  ffoeth  to  the  whole ;  and  the  other  defendant  shall 

30  £.  3. 16,  .17.  hare  advantage  thereof,  for  in  a  oersonall  acdon  the  dischaive  of 
(^^-  ^*  *84-  one  is  the  discharee  of  both.  As  for  example,  if  one  of  the  defend- 
Hd^  JUL  66.  '"^^  ^  trespassepTeade  a  release  to  himsdfe  (which  in  law  extends 
Noj,  144.  ^'^  hoih)  and  the  other  pleads  noteuilty  (whidi  extendsbut  tobim- 

sAollAbr.  103.)  selfe);  or  if  one  plead  a  plea  wfaidi  excuses  himself  onely,  and  the 

other  pleads  another  mea  which  goeth  to  the  whole,  the  plea 
which  ^oeth  to  the  whole,  shall  l^  first  tryed ;  for,  if  that  be 
found,  It  maketh  an  end  of  all,  and  the  other  defendant  shall  take 
advantage  hereof,  because  the  discharge  of  one  is  the  discharge 
of  both.  But  in  a  plea  reall  it  is  otherwise ;  for  every  tenant 
[n\  9  H.  6. 46.  may  lose  his  part  of  the  lands,  [a]  Aft  VKpradpe  be  brought  aa 
392.3. 16, 17.  heire  to  his  father  against  two,  and  one  plead  a  plea  which 

extendeth  but  to  himselfe,  and  the  other  pleads  a  plea  which 
extends  to  both,  as  bastardy  in  the  demandant,  and  it  is  found  for 
him,  yet  the  other  issue  shall  be  tryed,  for  be  shall  not  take  advan- 
tage of  the  plea  of  the  other,  because  one  joyntenant  may  loae 
[4  i^^^f^'  his  part  by  nis  misplea.  [o]  But  where  an  issue  is  joyned  for 
SSeredted*        P*"^  *"**  *  demurrer  for  the  residue,  the  court  may  direct  the 

tryall  of  the  issue,  or  judge  the  demurrer  first  at  their  pleasure. 
M  Mjcb.  81  [p  ]  If  a  venireifdc.  be  awarded  to  the  confers  where  it  ought 

Dicr   67  to  be  to  the  shenfe,  or  the  visne  commeth  out  of  a  wrong  pli^ 

6  Co.  36.  b.         y^^  '^itbe  verassensumpartmmyBnd  so  entred  of  record, 
BaiiUwm't caM.    ^^  it  shall  Stand ;  for  (mnis  consensus  ioUit  errorem(i).  FX 2671 
39  £.  3.  a.  b.       And  thus  much  of  these  excellent  points  of  learning  -'  |_   9,  J 

44  ^  3-  ^         and  if  you  desire  to  know  the  institudon  and  right  use 

11 H.  6. 13.  ''  ^ 

6  Co.  40.  Dormer's  csM.  (5  Co.  36.  b.  Hob.  5.  1  Sid.  193.  a  Roll.  635.   1  Sid.  339.} 

(5  Co.  40.  b.    Cro.  Elii.  664.     1  Sid.  a^  ^    Vid.  Sect.  S34.  Of 


(1)  The  cases  to  this  point  disagree ;  but  the  most  modern  are  widi  lord 
Coke.    Sec  Vin.  Abr.  Trial,  S.  a.  a [Note  192.] 
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of  this  trial]  by  tw«lve  men,  and  of  the  antimiitie  theraof,  and 
more  of  this  matter,  read  the  S94  Secdon  neraaftei^  whidi  is 
worthy  of  jrour  Qbaervatioo. 

■ 

'<  Statute."    This  commeth  of  the  Latine  word  ttatmhumf 

which  is  taken  for  an  act  of  parliament  made  by  the  king,  the 

lords  and  commons,  and  is  divided  into  two  branches,  generall  y^^  a^  E.  «. 

and  speciall.    This  statute  here  mentioned  is  a  general!  statute,  ca.  18. 

and  is  darkely  and  obscurely  penned.  F.  N.  B.  77.  C. 

a6E.3.73. 

•*  And  if  they  be  at  issue"    [q]  Issue,  eantusy  a  single,  certaine,  [^j  vm.  Sect 

and  meteriall  point  issuing  out  of  the  allegations  or  pleas  of  the  414.  7H.  e.  49. 

plaintife  and  defendant,  consisting  regularly  upon  an  i^rmative  9  ^  4*  30* 

and  negative  to  be  tried-  by  twelve  men.    And  it  is  twofold ;  a  3^*  ^- ^6* 

specialfissue,  as  here  in  the  case  of  Littleton ;  or  generall,  as  in  ^  |  ^^^  ' 

trespasse,  not  guilty,  in  assise,  rud  tort  nul  disseisittf  Spc»  And  aa  (Mo.  80.   1  Bo. 

an  issue  naturall  commeth  of  two  severall  persons,  so  an  *issue  Rq>.  86. 

legal  is$ueth  out  of  two  severall  allegations  of  adverse  parties.  ^  ^^f""*  9^* 

And  to  make  our  bookes  more  easie  to  be  understood  con-  r^uV^  ^. 

ceming  this  point,  it  is  good  to  set  downe  some  necessary  rules  go. '  po^^,  p^^ 

(among  many  other)'  concerning  joyning  of  issues.     An  issue  356, 2157.    Cro! 

being  taken  generally  referreth  to  the  count,  and  not  to  the  writ.  Jam.  87. 560. 

As  in  an  account  the  writ  chargeth  him  generally  to  be  his  re-  p^^'^^'g]^* 

ceiver,  the  count  chargeth  him  specially  to  be  his  receiver  by  505.580*  i^L 

the  hands  of  T*:  the  defendant  pleadeth,  that. he  was  never  333') 

his  receiver  in  manner  and  forme,  &c.  this  shall  referre  to  the  7  ^  3. 34- 

count,  so  as  he  cannot  be  charged  but  by  the  receipt  by  the  i^'^- ^'-  37^) 
hands  of  T. 

[r]  A  speciall  issue  must  be  taken  in  one  certain  materiall  [r]  20  £.  3. 

point,  wliich  may  be  best  understood,  and  best  tryed.  ^rae,  31. 

8  E.  3.  8.      9  H.  6.  18.      38  JS.  3.  33. 

M  An  issue  shall  not  be  taken  upon  a  negative  pregnant,  which  d]  ai  H.  6. 9.  b. 
implyeth  another  sufficient  matter,  but  npan  that  which  is  single  16  £.  4. 5. 
and  simple.    As  ne  dona  pas  per  lejait  imply  a  gift  by  parol;  ^^3*  ^*  33- 
therefore  the  issue  must  be  ne  dona  pas  modo  etjbrtnd,  ISiKe^iT   ^ 

i3E.3.ib.a7.     siE.3.49.     30  £.  3. 8.      io£.3.3a.     aa£.3.i3.      i8£.3. 

Issae,  35.     5  H.  7.  8.      31  Am.  35.      la  £.  4-  4-  8*      a  H.  4.  83.      38  H.  6.  aa. 

40  £.  3. 5.      5  E.  3.  a4. 

[t]  An  issue  joyned  upon  an  absque  Aoc^  Sfi.  ought  to  have  an  [i]  la  EL  Dt. 
affirmative  after  it.    Two  affirmatives  shall  not  make  an  issue,  ^^99H.6rig. 
imlesse  it  be  lest  the  issue  should  not  be  tried.  3«  H.  6. 33. 

[ti]  Some  issues  be  ^obd  upon  matter  affinnattve  and  nega^  q  n'^^j 
tive,  albeit  the  affirmative  and  negative  be  not  in  precise  words.  1 1  h.  4. 79. 
As  in  debt  for  rent  upon  a  lease  fin*  yeaics,  the  defendant  [«]  a  H.  7. 4. 
plcades,  that  the  plainti&  had  nothing  at  the  time  of  the  lease  6  H.  7.  la.  ad. 
made;  the  plaintife  replyeth  that  he  was  seised  in  fee,  &c.  this  ^^^'^  ^^f' 
is  a  good  issue*  a6H.8.    ' 

Djer,  6.  in  Formedou.    a8  H.8.  IHer,3i.    i8H.e.8»9.    i6£>4-3^*    S^H.  e.a3. 
7H.6.a7.    43Ats.4.    9E.4.3D'    PL  Com.  173.  a.    36H.6.I6.    (6Co.^) 

[10]  Where  the  issue  is  joyned  of  the  part  of  the  defendant,  [«]  a«  H.  8. 3. 
the  entrv  IB  et  de  hoc  ponit  se  super  pairiam ;  but  if  it  be  of  llie  *®^-^J'3»3*    . 
part  of  the  phuntife,  the  entry  is,  et  %oc  petit  qubd  inquiraiur  per  ilo*«;^*5^, 

Potriam,  .  .         ,         Cro.'ch«!  T54I 

[s]  There  be  some  negative  pleas  that  be  issues  of  themselves,  j,j ,,  jj  ^  ^^^ 

flO*    33  H.  6.  ai.    3 H.  7.  9.    la E. 4- 13-     "7  E-  3-  53-  77.  78.     aa  E-  3-  J«.  i7- 
^4  £•  3-  fiO'    40  £•  3<  19*  whereunto 
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whereunto  the  demandant,  or  plaintife,  cannot  reply»  no  more 
than  to  a  general]  issue,  which  is,  et  pnedictus  A.  similiter.    Am 
if  the  tenant  do  vouch,  and  the  demandant  counterplead  that  the 
vouchee  or  any  of  his  ancestors  had  any  thing,  &c.  whereof  he 
might  make  a  feoffment,  he  shall  conclude,  et  hoc  petit  ^bd 
inquirabur  per  patriamy  et  pradictus  tenens  similiter.  So  in  a  fine 
pleaded  hy  the  tenant,  &c.  the  demandant  may  say,  quhd partes 
Jinis  nihil  habuerunty  et  lioc  petit  ^tibd  inquiratur  per  patnam,  et 
prad'  tenens  similiter.    And  so  m  a  writ  of  dower  the  tenant 
pleads  unfues  seisie  que  dower y  he  shall  conclude,  et  dehocponii 
se  super pairiamy  et  prad'  petens  similiter ;  and  so  in  many  other 
M  41  E.  3.  -     cases :  and  of  this  opinion  was  Littleton  in  our  bookes.     [^1  A 
1 1.  b.  man  leaves  his  wife  enseint  with  a  child,  issue  shall  not  be  taken 

that  she  was  not  enseint  by  her  husband  on  the  day  of  his  death, 
for  fliatio  non  potest  prohari ;  but  the  issue  must  be,  whether 
she  was  enseint  the  day  of  his  death  (2). 

'  A  protestation 

— • 

(3)  The  case  cited  from  the  Year-Book  of  41  £.  3,  is  a  direct  authority  to 
this  purpose.  However,  it  may  be  doubted  whether  die  doctrine  continues  to 
be  law.  At  least  it  fails  in  principle,  if  it  is  founded  on  the  notion  that  the 
presumption  of  the  husband's  being  the  father  of  every  child  the  wife  bears  or 
conceives  durine  the  mtlrriage,  cannot  be  repelled  by  evidence  to  the  contrary. 
Such  a  position  indeed  is  asserted  more  than  once  by  lord  Coke  in  the  present 
work,  and  may  be  met  with  in  other  books.  Post.  244.  a.  and  in  373.  a.  Yin. 
Abr.  Bastardy  A.  2.  &  B.  But  it  never  was  an  universal  rule,  lord  Coke  and  all 
theauthorities  agreeing,  that  if  the  husband  is  beyond  sea  during  the  whole  time 
of  the  wife's  going  with  child,  the  issue  is  a  bastard.  Nor  is  the  position  in  any 
degree  true  at  present ;  for  ever  since  PendrePs  case  in  the  5  Geo.  2.  it  has  been 
settled,  that  not  onlyproof  of  being  out  of  the  kingdom,  but  also  every  other  kind 
of  evidence  tending  to  prove  the  impossibility  or  even  improbability  of  the  hus- 
band's being  the  fwier,  is  admissible.  1  Blackst.  Comment.  5U1  edit.  457.  2  Stra. 
925.  3  P.  Wros.  365.  Bott's  Poor  Laws,  2d  ed.  105.  10  East,  1 32.  13  Ves.  56. 
8  East,  193.  Our  books  do  not  state  on  what  grounds  Pendrel's  case  was  deter- 
mined. But  veiry  ancient  authorities  are  not  wantingto  justify  over-ruling  the 
doctrine  which  prevailed  in  lord  Coke's  time.  Bracton  taking  notice  of  the  pre- 
sumption, that  marriage  proves  legitimacy,  adds,  et  semper  stabitur  huic  pra- 
sumptioniy  donee  probetur  contrariumy  ut,  eccCy  maritus  probatur  non  concubuisse 
aUquamdiu  cum  uxorey  ihfirmitate  vel  alidcausS  impeditusy  vei  erat  ined  inoaUtu- 
dine  utgenerare  nonpossit.  Bract,  fo.  6.  a.  In  another  place  the  same  author 
is  Itill  more  explicit,  for  he  states  it  to  be  a  violent  presumption  against  the 
child's  legitimacy  if  the  husband  is  proved,  propter  aliguam  infirmitatem^  vd 
frigiditatem^  vel  aUam  impotenHam  coeundiy  permuUum  tempus  non  concubuisse 
cum  uxore;  or,  si  probetur y  quod  esetra  regnum  vel  provinaamper  biennium  et 
uUra  longi  extitertty  qubd  venemewter  priBSumi  posssty  qubd  ad  uxorem  dccessum 
habere  non  pctuit.  Bract.  fb..63.  b;  There  are  also  other  pasaages  to  ja  like 
efiect  both  in  Bracton  and  Fleta.  Bract,  fo.  70.  b.  278.  a.  Flet.  lib.  1.  c.  15. 
It  is  worthy  remark  too,  that  not  only  these  limitations  of  the  ruieof  pater  est 
quem  nuptice  demonstranty  but  even  the  words  of  them  are  in  a  great  degree 
borrowed  from  the  text  of  Justinian.  See  Dig.  lib.  i.tit.  6.1.6.  But  this 
by  no  means  x>ught  to  lessen  their  value  with  our  common  lawyers.  On  the 
contrary,  it  should  be  deemed  an  additional  reason  for  referring  to  them ; 
because  the  trial  of  general  bastardy  belongs  to  the  ecclesiastical  courts,  and 
these,  in  this  instance,  as  well  as  in  others,  are  much  swayed  by  the  authority  of 
the  Roman  law.  See  further  on  this  subject  Godolph.  Repertor.  Canon.  477. 
Bryd.  Law  of  Bastard.  83.  Voet  ad  Pandect,  lib.  1 .  tit.  6.  sect.  6.  Ayl.  Parerg. 
tit.  Bastardly  and  the  same  title  in  the  Abridgments.  —  [Note  193.] 
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[z]  A  protestation  availeth  not  the  part ie  that  taketh  it,  if  the  [<]  lo  E.  4. 

issue  be  round  against  him ;  and  therefore  if  the  issue  be  found  Pf^^s^*  5* 

for  Uie  villeine,  he  is  infiranchised  forever.     And  yet  in  some  o^Asi^o^ 

special  case,  albeit  the  issue  be  found  against  him,  that  maketh  30  e.  3. 14. 

the  protestation,  yet  he  shail  take  benefit  of  his  protestation.  9  H  6. 59. 

[*]  As  if  a  man  cntreth  into  warrantie,  and  taketh  by  protesta-  Vid.  Sect  193. 

tion,  the  value  of  the  land,  albeit  the  plea  be  found  agamst  him,  (>^^eb^^^6 

yet  the  protestation  shall  serve  him  for  the  value.  D^.Plac.  39O 

[•]  30  E.  3. 14. 

Sect.  194. 

• 

j^  L  S  0,  the  lard  may  not  mayme  (ne  poet  mayhemer)  his  villeine ; 
for  if  he  mayme  his  villeine^  he  shall  of  that  be  indicted  (il  serra  de 
ceo  indite)  at  the  king's  suit,  and  if  he  be  of  that  attainted,  he  shall  for 
that  make  grievous  fine  and  ransome  to  the  king.  But  it  seemeth,  that  the 
villeine  shall  not  nave  by  the  law  any  appeals  of  mayhem  against  his 
lord ;  for  in  appeale  of  mayhem  a  man  shall  recover  but  his  damages ;  and 
if  the  villeine  tn  that  case  recover  dammages  against  his  lord,  and  hath 
thereof  execution-,  the  lord  may  take  that  the  villeine  hath  in  execution  from 
the  Villeine,  and  so  the  recovery  is  void,  Sfc. 

*^  JiTAYME**      Mayhemer,  [a\  or   mehaigner,  a  French  [ajStannf.l.  i; 
word,  of  which  commeth  mayhem,  mc£emium,  (id  est)  ca.41.  GlanWI. 

[12671   ^^nc^bri  mutilatio,  t:9*and  membrum  est  pars  corporis  5J'**^,^'^' 
u      I  habens  destinatam  operationem  in  corpore.     MayhC"  luf*^'     '?: 
mium  vero  diet  patent,  ubi  atupiis  tn  atiqua  parte.sut  Brit.  cap.  35, 
corporis  effectus  sit  inuttUs  ad  pugnandum.    And  the  law  hath  fd.  48, 49. 
so  appropriated  this  word  mayhem,  which  our  author  here  useth,  ^1^^*  1'^*  i* 
to  this  onence,  as  mayhemavzt  cannot  be  expressed  by  any  other  ^  ^^^aa 
word,  as  mutilavit,  truncavit,  or  detruncavit,  or  the  like.  \  S^d.  915.). 

Mirror,  cap.  1.  aect.  9.    Vide  Sect.  1.    (4  Co.  39.  b.) 

"  He  shall  be  indicted,"  il  serra  indite,  or  rather  endite^  and  so 
is  the  original ;  for  it  commeth  of  the  French  word  enditer,  and 
signifieth  in  law  an  accusation  found  by  an  enquest  of  1 2  or  more 
upon  their  oath ;  and  the  accusation  is  called  indictamentum,. 
And  as  the  appeale  is  ever  the  suit  of  the  partie,  so  the  in<- 
ditement  is  alwaies  the  suite  of  the  king,  and  as  it  were  his  de- 
claration. [6]  Some  derive  it  from  the  Greeke  word  uhpMfVf^  to  [6]  Lamb.  Jutt. 
accuse.  ofPcace. 

''  ShaU  not  have,  Sf$,  any  appeale  of  mayhem**  [c]  Because  in  M  Vide  1 H.  4. 
that  appeale  he  shall  recover  but  damages,  which  the  lord  after  o.  b. 
execution  might  take  againe,  and  so  the  judgement  be  inutile  and  ^^  ^^  ^3*) 
illusory,  and  sapiens  incijnt  eijine.  And  the  law  never  ffiveth  an  Ante,  38.  a. 
action,  where  the  end  of  it  can  bring  no  profit  or  benefit  ^0  the 
plaintife*    But  here  it  is  to  be  observed,  that,  albeit  the  party 
grieved  can  have  no  action  for  the  mayhem,  yet  at  the  king  s 
suite  he  shall  be  punished  therefore,  for  uie  reason  hereafter  ex- 
pressed in  this  Section,    [cf]  And  in  ancient  time  there  were  [<f]Fleta,  lib.  1. 
appeajies  de  plagis  et  de  imprtsonamento ;  but  they  are  out  of  use,  ^fg*  40. 
and  turned  to  actions  of  trespasse.  ^lSrt?i£*^* 

"Fine,*'fnis.    Here  fine  signifieth  a  pecuniarie  punishment 

for 


126.  b.  127.  a.]      OfVUlenage.    L.  2.  C.  11.  Sect.  194. 

for  an  ofience,  or  a  contempt  committed  against  tbe  king,  and 


S 


for  an  ofience,  or  a  contempt  committed  against  tbe  king,  and 
r^ularly  to  it  imprisonment  appertametfi.    And  it  is caUedjCmf , 
e]  lUgict         because  it  is  an  end  for  tbat  oflfence.     [e]  And  in  tbis  case  a 
tadk.  95.  man  is  said  facer ejinem  de  transgressionej  Sfc.  cum  rege^  to  make 

8  Co.  69.  an  end  or  fine  with  the  king  for  such  a  transgression.    It  is  also 

^^*'''^|  f**^'  taken  for  a  summe  given  by  the  tenant  to  tbe  lord  for  concord, 
r/1  Vide  Sect.  ^^^  ^^  ^^^  ^^  ^^  m«le.  [f'\  It  is  also  taken  for  tbe  highest  and 
74. 174. 441.      best  assurance  of  lands,  &c. 

(1 1  Co.  4a.)  Here  it  is  good  to  see,  what  a  fine  differeth  from  an  amercia- 

[>]  8  Co.  50.  ment.  [g]  Amerciament  in  Latine  is  called  misericordia,  for  that 
j&echer*t  case,  it  ought  to  be  assessed  mercifully.  And  this  ought  to  be  mode- 
F.  N.  B.  76.  rated  by  afieerement  of  his  equals,  or  else  a  writ  de  moderatd 
^*?^-A**^?3®-^  mM<rricorc?i4  doth  lie.  And  thereof  G/anw^tf  saith  thus.  [A]  Esi 
.\h.  J«  ;  I,  ««^^ misencordia domini  regis,  qui  qvis per jtir amentum  hgaUum 
Magnauharta,  homtnum  de  vicineto  eatenus  amerciandus  esi,  ne  alifiiid  de  mo 
cap.  14.  honor ahUi  confenemento  amiUat, 

Flet.  Ubw  «• 
c  43.  &  60.  &  lib.  1 .  cap.  43.    Bract,  lib.  3.  fol.  1 16. 


\ 


[0  as  £.3.  [1]  The  cause  of  an  amerciament  in  plea  reaU,  personally  or 

\^!Ljlt^R  *^*^  (where  the  king  is  to  have  no  fine)  is,  for  tbat  the  tenant 
8  H.  a.  ibid!  ^^  defendUmt  ou^ht  to  render  the  demand  (as  he  is  commanded 
t6.  &€.  by  the  kind's  wnt)  the  first  day ;  which  if  he  do,  he  shall  not 

1  Ro.  Ab.  SI  a.  be  amerced.  So  as  for  the  delay  that  the  tenant  or  defendant 
[Xc]  PI.  Com.  doth  use,  he  shall  be  amerced,  [it]  And  albeit  the  amerciament 
401*  C^e'ftcaM.  cannot  be  imposed,  nor  the  king  fully  intitled  thereunto,  untiH 
fco  \^' '  judgement  be  given,  because  by  the  judgement  the  wrong  is  dis- 
Vaugbao'scaie.  cemed;  yet  a  pardon  before  judgement,  after  judgement  givei^ 

shall  discharge  the  party,  because  the  originall  cause,  viz.  the 
rn  Vauffban's  ^^^7>  &C-  ^  pardoned.  [/]  What  dienif  aprdrctpebe  brou^it 
case,  obi  saprm.  against  an  infant,  and,  hanging  the  plea,  he  commeth  of 


6  Co.  40.  a.        likewise  amerced  profako  damore. 
Cro.  Cha.  410.    (8  Co.  62.  b.) 

[m]  F.  N.  B.  31 .  ^m]  And  for  the  payment  of  this  amerciament  the  demandant 
Br^'ub-^^foi'  ^''^pl^^  ^c*  8haU  finde  pledges;  and  those  demandanta  or 
•54.  i7£.  3!  ^  j^amtifes  that  shall  finde  no  pledges,  (as  the  king,  the  queene,  aa 
1 8  E.  3.  s.  Br.  uifant.  Sec.)  shall  not  be  amerced.  And  therefore  when  such  are 
tit  Amerc  53.  demandant  or  plamtife,  the  writ  shall  not  say.  Si  rex,  Bfc.JeoerU 
43  A»8. 46»  &C*  te  sscamm  de  ctamore  sua  prasequendo- 

[«]  Beecfaer's  [n]  If  a  writ  doe  abate  by  the  act  of  the  demandant  or  plain- 
P^  tife,  or  for  matter  of  forme,  the  demandant  or  plaintife  shall  be 

?j^^*i  X  amerced ;  but  if  it  abate  by  die  act  of  God,  as  by  the  death  of 
^  '    ^^  one»  wherethere  is  two  or  the  like,  there  shall  be  no  amercia- 

ment And  to  an  amerciament  imprisonment  belongeth  not,  as 
it  doth  to  a  fine  or  ransome.  If  you  desire  to  read  more  of  fines 
and  amerciaments,  vide  8  Co.  38,  39,  &c.  Gredye*a  case ;  aad 
1 1  Co.  43, 44.  Godfreve'%  case  (1). 

It 


(1)  In  very  ancient  times  amercements  were  a  considerable  object  in  our 
law,  as  appears  by  the  Greai  Ckarter'n  prohibiting  their  exorbitancy,  and  tho 
writ  of  madera^  misericordia  for  relievmg  against  excessive  amercements  in 
eourts  not  being  of  record.    F.  N.  B,  75.  a.     But  so  far  as  regards  amerce- 
ments 
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So]  It  U  to  be  knowDe  that  wke^  tocto,  is  an  old  Saxon  wordi  [o]  Fleta,lib.  r. 
.  flignifieth  an  amerciament ;  BaJUdwitCy  an  amerciament  for  ^^L^^'  ?^*^ 
fieeine  or  being  a. fugitive;  and  so  i^JUmmoiU^  hlodvaiU  an  y^^^' 
amerciament  for  drawing  of  blood,  ferdwite  concerning  warfare ; 
and  so  Utherwite,  childwite,  wardwite,  and  the  like.     Sometimes    ^ 
it  signifieth  forfeiture,  sometimes  freedom,  or  acquittall. 

[p]  And  bote  is  also  an  ancient  Sason  word,  and  sometimes  [p]  Lamb,  w- 
signifieth  amerciament,  or  compensation,  as  tkeftbote,  manbote :  piication  of 
or  freedome  from  the  same,  as  brigbote,  castleboUy  burghbote.       £"**"  l^* 

JVera  or  were  [q]  sometimes  signifieth  amerciament  or  com-  ca^^ig.    ' 
pensation,  but  properly  JVera  Anglic^  idem  est  in  Saxonis  Ungit^,  [9]  Lamb,  obi 
velpretium  vita  hominis  appretiaium ;  which  and  tlie  like  words  supra.  &  Fleta, 
you  shall  often  reade  in  ancient  charters.  ^^-  *•  **P-  47« 

"  Ransomed   [r]  Redemptio  is  here  taken  for  a  grand  summe  [r]  Dier,  GElis. 
of  money  for  redeeming  of  a  great  delinquent  from  some  heynous  332. 
crime,  who  is  to  be  captivate  in  prison  untill  he  payeth  it.  Some 
hold  it  to  amount  to  his  whole  estate,  and  others  hold  that  ran- 
some  is  a  treble  fine*     [s]  But  in  legall  understanding  a  fine  f«]  See  tbe 
.and  ransome  are  al]  one ;  for,  upon  the  statute  of  Merlebridge^  Second  Part  of 
cap.  3,  upon  these  words,  Non  idea  puniatur  dominus  per  re*  the  Institute*. 
demptionem,  [t]  the  tenant  shall  not  have  (where  the  lord  dis-  ^i^'^;^ 
traineth  within  his  fee  where  nothing  is  behind)  an  action  of  piowd.  66.  b. 
trespass  qi/uire  vi  et  armis  against  his  lord ;  for  therein  the  lord  F.  N.  B.  go.  c. 
should  be  punished  by  redemption,  that  is,  by  fine,  and  in  that  4  Co.  11.  b. 
action  the  fine  is  very  small.    And  this  is  manifest  by  many  m^e  h  7  10 
authorities  in  all  succession  of  ages ;  and  this  appeareth  by  our  ^3  £,  ^'^j  5.  * 
author  in  this  place ;  for  he  saith,  He  shaUfor  that  make  grievous  41  £.  3.  s6. 
Jine  and  ransome ;  where  fine  and  ransome  must  of  necessitie,  in  44  £•  3-  ^S- 
his  opinion,  be  taken  for  all  one ;  for  if  the  fine  and  ransome  ^  ^'4*  4- 
were  divers,  then  should  the  party  that  mayhemed  the  villeine^  Vh.6%1 
pay  two  summes,  one  for  a  nne,  and  another  for  a  ransome,  9H.  7. 14. 
which  never  was  done.    And  aptly  a  redemption  and  a  fine  is  8  £.  4. 15. 
taken  to  be  all  one;  for,  by. the  payment  of  the  fine,  he  loE. 4. 7. 
redeemeth  himself  from  imprisonment,  that  attendeth  the  fine,  ,1  v^  1[  || 
and  then  there  is  an  end  of  the  businesse.  Micb.  17  at 

18  Eliz.  Bevel's  case.    4  Co.  1 1  &  g  Co.  76.  Combe's  case. 

It  signifieth  properly  a  summe  of  money  paid  for  the  redemp-  « 

tion  of  a  captive,  and  is  compounded  of  re  and  emo,  that  is,  to 
redeeme  or  buy  again.     And  it  is  to  be  knowne,  that  [u]  by  the  M  40  Ass.  g. 
ancient  law  of  England^  if  the  defendant  in  an  appeale  of  may-  Mirror,  cap.  4. 
hem  had  been  found  guilty,  the  iudgement  against  the  defend-  ^  ^^  '^^^^' 
ant  had  beene,  that  he  should  lose  the  like  member  tliat  the  f^"  48^'^Bnct. 
^aintife  lost  by  his  means ;  as  if  the  plaintife  had  lost  an  hand,  Kb.  3.  fol.  144/ 
the  defendant  also  should  lose  one,  etsicde  caterU ;  in  respect  i45«  ^^^  1. 1. 
whereof  the  writ  said,  \vi\felonui  mahemavU^  for  that  the  de-  ^P'gp. 
fendant  should  lose  a  member.  tL 

supra. 
Brit.  cap.  3.  foL  77.  b.    (4  Go.  49-    reit  a6ft.  a.) 

Alwues  at  the  common  law,  when  the  defendant  should  lose 
life  or  member,  the  writ  said^^sfontc^,  S^c.    And  now  albeit  the 

law 

■  ■         ■  ■  ■  ■  "  '       _ 

ments  on  judgments  in  civil  suits  in  the  king's  courts  of  record,  they  have  /bur 
been  mere  firm*  Yet  in  lord  Coke's  time  it  was  error  to  omit  the  entry  St 
them.  ^  Co.  49.  a.  Now  indeed  by  the  16  &  17  Cha.  a.  c.  8,  such  an  errer 
la  amendable. — [Note  194.] 
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law  be  changed  (for  at  this  day  the  plaintife  shall,  as  our  aatbor 
saith,  recover  but  dammages)  yet  the  writ  of  appeale  saith  still 

Note,  the  life  and  members  of  every  subject  are  under  the 
[z]  Bract,  lib.  i.  safeguard  and  protection  of  the  king;  for,  as  Bracton  [or]  saitk, 
*ol.  6.  Paach.  yiid  ^  membra  sunt  in  potestate  regis.  And  therewith  agreeth 
lU^e  Rof'J?  *  notable  record,  Pasch.  19  JB.  i,  coram  rege^  Rot.  36,  Northi. 
Nunlit.     '         ^^^  ^  membra  sunt  in  manu  regis,  to  the  end  that  they  may 

serve  the  kine  and  their  countrie,  when  occasion  shall  be  offered. 
Nay,  the  lord  of  the  villeine,  for  die  cause  aforesaid^  cannot  may- 
heme  the  villeine,  but  the  king  shall  punish  him  for  mayheming 
of  his  subject  (for  that  hereby  he  hath  disabled  him  to  do  the 
king  service)  by  fine,  ransome,  and  imprisonment,  untill  the  fine 
and  ransome  be  paid.  So  as  there  is  a  manifest  diversity  be- 
tweene  a  ransome  and  an  amerciament;  for  ransome  is  ever  when 
the  law  inflicteth  a  corporal  punishment  by  imprisonment  (and  so 
is  also  a  fine) ;  but  otherwise  it  is  of  an  amerciament,  as  haUi  been 
[y]  Mirror,  cap.  said.  And  [1/]  ancients  have  said,  that  ransome  nestjbrsque  re- 
6.  sect.  1  &  3.  demption  de  paine  corpord  per^ne  des  deniers-  This  offence  of 
mayhem  is  under  all  felonies  deserving  death,  and  above  an- 
other inferior  offences  ;  so  as  it  may  be  truly  said  of  it  that  it  is. 
Inter  crimina  mqjora  minimum^  et  inter  minora  maximum  (3). 
And  in  my  circuit  in  anno  1  Jacohi  regis,  in  the  county 
of  Leicester f  one  Wrieht,  a  young  strons  and  lustie  1:9"  ri2771 
rogue,  to  make  himseife  impotent,  thereby  to  have  ^^  I  k  't 
more  colour  to  begge  or  to  oe  relieved  without  putting 
himseife  to  anv  labour,  caused  his  companion  to  stnke  off  his 
left  hand;  and  both  of  them  were  indited,  fined  and  ransomed 
therefore,  and  that  by  the  opinion  of  the  rest  of  the  justices 
for  the  cause  aforesaid. 

^'  Voidy  Sfc"    Here  by  C^cJ  is  implyed  a  maxime  in  law. 

Quod  intitilis  labor  et  sine  fnuAu  non  est  effectus  legis.    And 

againe,  Non  licet,  quod  dispendio  licet.    And,  Sapiens  inc^it  d 

[s]  Vide  Sect.  Jine ;  and  Lex  non  praeipit  inutiHa^     [z]  Therefore  the  law 

973  and  578.      ^orbiddeth  such  recoveries,  whose  ends  are  vaine,  duurgeable, 

and  unprofitable. 


Sect.  195. 


A 


LSO,  if  a  villeine  be  demandant  in  an  action  real,  or  plaint^e  in 
an  action  personall  against  his  lord,  if  the  lord  mil  plead  in  disainlitie 
of  his  person,  he  may  not  makeplaine  (1)  defence  (il  ne  poit  faire  pleine 
defence);  W  he  shall  defcfid  but  the  wrong  and,  the  farce,  and  demand  the 
judgement,  if  he  shall  be  answered,  and  shew  his  matter  by  and  by  (etmon- 
atra  son  matter  maintenant''^),  how  he  is  villeine,  and  demand  judgement 
if  he  shall  be  answered. 

*  The  tranUation  cf  maintenant,  it  thouid  teem,  it  presently,  or  forthwith,  or  without  • 
delay,  tmd  not,  "  by  and  by,**  at  it  it  here  interjireted.    See  Mr,  Bitto*t  Intr,  p.  1 1 1 . 

''DEMANDANT,'' 


'  (2)  Since  lord  Coke's  time,  premeditated  maiming,  accompanied  with  lying 
tnymit,  has  been  made  a  edpital  felony.    See  32  and  23  Cna.  ^.  c.  i,  com* 
monly  styled  the  Coventry  ^ct. — [Note  195.] 
(1)  It  should  he  full. 
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"  jyEMANDANT;'  Petens,  is  hee  which  is  actor  in  a  reall 
action^  because  he  demaQdeth  lands,  &c.  and  plainii/e, 
guisrenSj  in  actions  personal  and  mixt,  quia  queritur  de  injuridy    . 
qr.     Tenant,  tenenSy  in  reall  actions ;  and  defendant^  de/enden&j 
in  actions  personal  and  mixt. 
,  .      •  -        . 

"  Defence**  (2)  conimeth  of  the  word  defendo^  so  called  of  the 
manner  of  the  pleading,  tiz.  pradict>  A,  B.  defendit  vim  ei  in^ 
juriamy  Sfc. 

For  example,  in  a  personall  action  brought  by  A.  B,  against 
CD.  the  defence  is,  Et pr€edicttUy  CD.  defendit  vim  et  tn- 
juriam  quandOf  SfC,  et  damna,  et  quicquid  quod  ipse  defendere 
debet,  Spc, 

In  this  defence  there  be  three  parts  to  be  considered.    First, 
when  he  defendeth  the  wrong  and  the  force,  this  hath  a  double 
effect,  viz.  to  make  himselfe  partie  to  the  matter ;  and  this  is  the 
reason,  that  the  defendant  in  this  and  the  like  actions  can  plead 
no  plea  at  all,  before  he  makes  himself  partie  by  this  part  of  the 
defence ;  as  it  appeareth  here  by  Littleton,  that  [a]  if  the  de-  fa]  40  E.  3. 36. 
fendant  will  pleaa  m  disabilitie  of  the  person  of  the  plaintiffe,  he  m  H.  6.  id- 
must  first  make  himselfe  partie  by  this  first  part  of  the  defence.  3^J^'  ^*  ^^' 
Neither  can  he  plead  to  the  jurisdiction  of  the  court,  without  this  ^      '^'  '^' 

Sart  of  the  defence  (3).     Secondly  [b],  by  the  defence  of  the  [6]  29  B.  3*  93. 
amages,  he  affirmeth  diat  the  plaintiffe  is  able  to  sue,  and  (upon  ^  H.  6.  3. 
just  cause)  to  recover  damages  (4).    Thirdly,  and  by  the  last  • 

Sart,  viz.  and  all  that  which  he  ought  to  defend,  when  and  where 
e  ought,  he  affirmeth  the  jurisdiction  of  the  court.    Et  sic  de 
similibus.    And  of  such  necessitie  it  is  for  the  tenant  or  defend- 
ant to  make  a  lawfull  defence,  as  [c]  albeit  he  appeareth  and  Tc]  36  H.  6, 
pleads  a  sufficient  barre  without  making  defence,  yet  judgment  Judgement,  58, 
shall  be  given  against  him. 

[d]  If  villenage  be  pleaded  by  the  lord  in  an  action  reall,  mixt  fiq  18  E.  4. 
or  personal,  and  it  is  found  that  he  is  no  villaine,  the  bringing  of  o,  &  7. 
a  writ  of  error  is  no  enfranchisement ;  because  thereby  he  is  to 
defeate  the  former  judgement;  and  if,  in  the  mean  time,,  the 
plaintiffe  or  demandant  bring  an  action  against  the  lord,  he  need 
make  no  protestation,  so  long  as  the  record  remaines  in  force, 
for  at  that  time  he  is  free,  but  the  lord  shall  be  restored  to  all  - 
•bya  writ  of  error. 

Sect, 


(2)  It  has  been  well  observed,  that  defence,  as  applied  in  our  law  pleading, 
means,  not  a  just^cation,  which  is  the  orclinary  signification,  but  a  demaL 
3  Blackst.  Comm.  8th  ed.  996.  Had  this  occurred  to  the  author  of  the  book 
on  real  actions,  he  would  not  have  been  at  a  loss  for  the  reason  of  the  tenant's 
defending  the  demandant's  right  in  a  writ  of  right.  Booth  on  Real  Actions, 
113. — [Note  196.]  . 

(3)  Held  contra  by  three  judges  against  Holt  chiefe  justice.    Cartb,  220. 

(4)  Adjudged  ace.  on  demurrer,^Carth.  229. 


Vol.  I.  K  K 
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Sect.  196. 

A  LSO,  there  are  sixe  manner  of  meiij  (5)  irAo,  if  ihey  sue,judgemati 
'^'  may  be  demanded^  if  they  shall  be  answered^  S^c.  One  is,  where  a 
villeiae  sueth  an  action  against  his  lord,  as  in  the  case  aforesaid. 

Bract,  lib.  5.  **r%  NE  is  tohere  a  vUleine  sueth  an  actioriy  4«-"  ^^"  rlSSTl 
01.421.  ^^  ^/cton  here  K^  rehearseth  six  kinds  of  diaabOities  I    T      | 

Britton,cap.4g.  ^^  ^^  person,  disabling  him  to  sue  any  action  reall,  ^     '  -* 

fol.  125.  Si      -  '  :   A 

Mirror,  cap.  a.    personall,  Of  mixt. 

sect.  18.     13  H.  4.  Soretj,  is.    A  Gardian  shall  disable. 

(Post.  35a.  b.)        «<  If  ihey  shall  be  annoeredr    This  is  the  l^all  conduaion  of 

the  plea,  when  the  plea  is  in  disabilitie  of  the  person.  And  of 
the  yeibe  respondere  came  responsalis^  often  used  in  the  ancient 
[/]  Bractnb.4.  authors  of  the  law.  [f]  ResponsaUs  was  he  that  was  appointed 
fol.  aia.  b.  &  i>y  the  tenant  or  defendant,  in  case  of  extremity  andneceasitie, 
K|^  5.  fol.  349.  ^0  alledge  the  cause  of  the  parties  absence,  and  to  certifie  the 
Glanvii.  lib.  1 1!  court  upon  wfaat  tryall  he  will  put  himselfe,  viz.  the  combate  or 
cap.  I .  '  the  country.    So  as  his  power  was  more  than  the  essoinor,  which 

Brit.  ca.  136.  casteth  an  essoigne  only  to  excuse  the  absence  of  the  party,- as 
V>d.W.  1.C.43.  gn  estranger,  which  casteth  a  protection,  doth.  For  by  the 
Resist  q?*^  common  law,  the  plaintife  or  defendant,  demandant  or  tenant^ 
(F.N.B.156.E.)  could  not  appeare  by  attomie  without  the  king's  special  warrant 

by  writ  or  letters  patents,  but  ought  to  follow  his  suite  in  his 
owne  proper  person  (by  reason  whereof  there  were  but  few  suits). 
[£\  Mirr.  ca.  5.  [g\  Ahusion  est  a  reteiner  attorny  sans  breve  de  la  ckancerie. 
"^^-  ^'  .  And  therefore  Bracion  saith  truly,  [h]  Attonudns  hac  omnia 

W^^*^'^^  facere  potest  (that  is,  plead  all  manner  of  pleas).  Est  igitvr 
^"P'^'  magna  differentia  inter  ditomatttm  et  responsalem.    So  as  the 

(5  Co.  89.  statutes  that  give  the  making  of  attomeyes,  have  worne  out 

7  Co.  74.)  responsales.    Now  what  manner  of  men  attorneys  ought  to  1>e, 

Or  rather  what  the j  ought  not  to  be,  heare  what  antiquity  hath 
[i]  Mirror, c.  a.  said:  [t]  Attomeyes  potent  estre  touts  ceuxy  aux  queux  ley 'voik 
»*^*'»-  suffer.     Ferns  ne  poient  estre  attomeyes^  ne  enfans,  neserfi,  ne 

nul  que  est  en  garde  on  auterment  faut  de/by,  ne  nul  criminous^ 
ne  nul  essoigne^  ne  nul  que  n*est  a  le  foy  le  roy,  ne  nul  que  ne 
poet  este  counter^  Sfc. 


Sect.  197. 

rrHE  second  is,  where  a  man  is  outlawed  upon  an  action  of  debt  or 
•*  trespasse,  or  upon  any  other  action  or  indictment,  the  tenant,  or  the 
defendant,  may  sinew  all  the  matter  of  record,  and  the  outlawry^  and 
demand  judgerhent,  if  he  shall  be  atmoered ;  because  he  is  (Hit  of  the  law 
to  sue  an  action  during  the  time  that  he  is  outlawed. 

"  THE 


(5)  In  L.  and  M,  Roh;  P.  and  Red,  the  reading  is  against  whom. 


J 
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'JpHE  second  is  [k]  t»kere  a  man  is  otalcewedy  Spc"  But  these  mBracton,  1. 5. 

general]  words  receive  a  distinction,  viz.  [I]  if  an  executor  fol.  421. 

or  an  admiBistrator  sueth  any  action,  utlary  in  the  plaintife  Britton,  CB.22. 

shall  not  disable  him :  because  tlie  suit  is  in  auter  droits  that  is^  ^°^'  39-    Mirr. 

in  the  right  of  the  testator,  and  not  in  his  owne  right.  And  for  the  ^^^  ^*  ^^^ 

same  reason,  [m]  a  maior  and  commonalty  shall  have  an  action,  ca.  4,  deftuu" 

though  the  maior  be  outlawed,  [n]  In  a  writ  of  error  to  reverse  panishable. 

an  uUary,  utlary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  N»i  £.4.49,6. 

disable  the  plaintife,  because  if  he  in  that  action  should  be  disi-  ]\^  |-  ^-  ^' 

abled.'  if  he  were  outlawed  at  several  mens  suits,  he  should  never  rj,i  ,3  £^^\ 

reverse  any  of  them,     [o]  In  an  attaint  outlaiy  in  the  plaintife  fol.  iq. 


Jkerit,  uUagari  mm  potest y  nee  extra  legem  poni;  qida  antetalem  (i  sid.  43.  Cro 

eetotem  turn  est  sub  lege  aUqud  nee  in  deoenud.     fr]  He  that  is  Jam.  435.616.) 

alilHU^  the  reahne  may  he  disabled,  for  that  he  is  extra  legem,  M  Mi^r.ca.  3. 

and  yet  he  is  not  properly  outlawed.  **^tT*  «^"  ^  *^' 

Iq]  Biact.  lib.  3.  fo.  1 25.     3  H.  5.  Utiagary ,  11.     38  E.  3.  $.      [r]  Britton,  fo.  39. 

*^  Sheof  all  the  matter  ofrecord*"  Here  note  two  things :  first, 

by  this  word  (shew),  that  \s]  when  any  man  pleads  f*]  ^  B.  a. 

[128-1  an  utlary  in  disability  of  the  person,  he  must  »•  shew  Co^««3a. 
b.  J  ^^*^  ^  record- of  the  outlawrie  maintenant  subpede  3^h.  6!?5.'b. 
sigiUiy  (because  the  plea  is  but  dilatorie)  unlesse  the  re-  37  H.  6. 33. 
cord  be  in  the  same  court.  But  if  he  plead  an  outlawrie  in  barre,  5  H.  7.    6  Eliz. 
if  it  be  denyed,  he  shall  have  a  day  to  bring  it  in.  F^n'^'b^^' 

Staunf.  PI.  Coron.  105.    (Noy,74. 143.)  (8  Co.  143.  b.) 

Secondly,  \t]  before  the  defendant  can  disable  the  plaintife.  the  M  ^^  Ass.  49, 
outlawrie  must  appeare  of  record ;  and  the  judgement  after  the  **  ?•  3-  Utla- 
quinto  exactus  given  by  the  coroners  in  the  county  court  is  not  S^^a'^&^I 
sufficient,  until  the  writ  of  exigent  be  returned,  and  the  outlawrie  Djer,933. 
appeare  of  record;  which  is  manifest  by  Littleton*^  owne  words,  38  £•  3<^'  i3' 
(viz.)  matter  of  record;  whereof  see  more  hereafter.  Sect.  503.     (^t.aa8.b. 

It  is  to  be  observed,  that  there  be  two  kinds  of  appearances  ^  ^**"  *"•) 
before  the  quinto  exactus,  to  avoid  the  outlawry,  viz.  an  appear- 
ance in  deed,  that  is,  to  render  himselfe,  &c.  and  the  otlier  is  by      . 
an  appearance  in  law,  [u]  that  is,  by  purchasing  a  supersedeas  out  Jjf  Com^Ban' 
of  the  court  where  the  record  is,  wich  is  an  iqppearance  of  r^-  later  Me^   ^' 
cord :  and  therefore,  though  it  be  not  delivered  to  the  sherife  &  Dolburie. 
before  the  qtdnto  exactus,  yet  it  shall  avoid  the  outlawrie:  and  33 H.  6. 1*-' 
so  are  the  bookes,  that  speake  hereof,  to  be  intendeds  "  ^-  4-34. 

5  El.  333.      4  H.  4.  le  1.  case.      8  H.4.  f.  7.      37  H.  6.  17.      33  E.  3.      Err.  7y. 
aiH.6.  30>    (Mo.  73.) 

[to]  If  a  man  be  outlawed  at  the  suit  of  one  man,  all  men  shall  [w]  33  H.  6. 

take  advantage  of  this  personall  disability.    And  so  it  is  in  case  >9[>-  &c. 

olcffiennee  ind  o£ exQommengement*    But  otherwise  it  is  in  case  3  East,  145. 
of  villenage,  for  that  disability  is  onely  given  to  the  lord. 

"  During  the  time  that  he  is  outUmed*^  ^x]  If  the  defendant.  [*]  44 ,E.  3. 27, 
plead  an  outlawrie  in  the  plaintife,  in  disldiility  of  his  person,  and  *  (Doct.Plac.KJa, 
^     ■■  the  39^) 


(1)  Rot.  Pari.  20  H.  6,  n.  18.  c.  a.     HahMSS. 

K  K  2 
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the  plamtife  after  that  plea  pleaded  purchase  a  charter  of  pardoo ; 
because  the  charter  hath  restored  him  to  the  law,  the  defendaat 
shall  answer.  So  note,  the  disability  abateth  not  the  writ,  but 
disinableth  the  plaintife,  uotill  he  obtaineth  a  charter  of  pardon; 
and  so  it  appeareth  here  by  LttUettm. 

[y]  9  El  pjer,  <«  Judgement  if  he  shall  be  amwered"     fy]  If  the  ground  or 

^^•7 H^4. b.  cause  otthe  action  be  forfeited  by  the  outtawry,  then  may  the 

^rao  i88  outlawry  be  pleaded  in  barre  of  the  action ;  as  in  an  action  of 

5  Co.  io9»  in  debt,  detinue,  &c.    But  in  reall  actions,  or  in  personall,  where 

Foxlrje'tcue.  dammaffes  be  incertaine,  (as  in  trespasse  of  batterie,  of  goods, 

aBE.3.9a.  of  brediing  his  dose,  and  the  like)  and  are  not  forfeited  bj 

^S^^T^'^^-^Hl*  tbe  outlawrie,  there  outlawry  must  be  pleaded  in  disability  of 

^g^)  \z]  And  it  is  to  be  observed,  that,  in  the  reign  of  king  JElfitdf 

[f] Mir.  c.  I.  ana  untill  a  good  while  after  the  Conouest,  no  man  coold  Jwfe 
Met.  3, 4c  3. 5c  ii^^n  eutlawM  but  for  felonie,  the  punisnment  whereof  was  death. 
^MMspe.  cap.  6.  ^^^  ^^^  ^^  j^^  ^  changed,  as  it  appeareth  by  that  which  hath 

beene  sayd.     And  hereby  you  shall  understand  old  bookes  and 
records,  which  say,  that  an  outlawed  man  had  caput  lupintaih  be- 
cause he  might  be  put  to  death  by  any  man,  as  a  wolfe  that  hate- 
(•]Fleta»Ub.  I.  ful  beast  might.  [*]  Utlagatus  et  waiviata  capita  gerunt  lupm, 
fi  mJ  1*  A         ^"^  ^^  omnibus  impunc  poterunt  amputari;  merito  enm  sine  lege 
f  .^i'^  '*  perire  debent^  qui  secundum  legem  wvere  recusant.    And  another 

Brit.  r.  90.  b.  saitb,  [a]  Utkige  purj^onie  teigne  leu  pur  ioupy  et  est  criahk 
yi\  Mir.  ca.  4.  pKiclfeshiredy  nur  ceo  que  loup  est  beast  have  de  touis  gents%  etdeceo 
■^*^':  ^  ^^^"**»  en  avantUet  aia^cun de  le  occider  aljber deHoup^dontiwiomeMt 
pnnii  a  e.         ^^^  de  porter  les  testes  al  c/iie/e  lieu  delcountu^  wide  (a  franchise, 

et  soloiila  avoire  demy  mark  del  countiepur  chescun  teste  devtiage 

et  de  hupe.    And  this  agreeth  with  the  law  before  the  Conquest, 

p]  Lamb.  fol.      [^j  Utlaeatus  lupinum  gerit  caputs  quod  Angtici  voooife^ad  did' 

'  tur;  etnac  est  lex  communis  et  eeneralis  de  omnibus  utk&itiS' 

t*L*  ^- P-  *•    [c]  But  in  the  beginning  of  the  raigne  of  kuur  Edxoard  the  Uiird, 

i:uraD.  148.        '*  ''^*"  resolved  by  the  judges,  for  avoyding  ofinhumanity,  and  oif 

efiusion  of  Christian  blood,  that  it  should  not  be  lawful!  for  any 

roan,  but  the  sherife  onelv,  (having  lawfull  warrant  therefore)  to 

put  to  death  any  man  outlawed,  though  it  were  for  felonie ;  and  if 

he  did,  he  should  undergoesuch  punishments  and  paines  of  death 

as  if  he  had  killed  any  other  man:  and  so  from  tnenceforth  the 

law  continued  until,  this  day,  (Nota,  toolfeshead  and  wuyhjbd^ 

[«]  Bract  lib.  5.  all  one.)    [*]  And  after  m  Bracton^s  time,  and  somewhat  before, 

'^1.  491*  processe  of  outlawry  was  ordained  to  lie  in  all  actions  that  were 

40  E  a.  fi  *l^^^  **  ^  armis,  which  Bracion  calleth  ddicta ;  for  there  the  king 

^fl!  l!  6.         ^'^  ^^^^  A  ^^  (0*    ^^^  since,  by  divers  statutes,  proceaae  of 

40  £.3.  a.  outlawry 


(1)  Whether  the  common  law  gives  process  of  outlawry  against  crimes,  being 
meriely  coiu^rtccf  Ire  breaches  of  uie  peace,  was  questioned  in  a  late  case  before 
the  king's  bench  on  a  tibd.  But  the  ohief  justice,  in  delivering  the  comf  i 
judgment,  nK>ke  at  large  to  prove,  that  such  process,  lies  against  crimei  wn- 
versMu.  Mr.  Wilkes's  case,  4  Burr,  page  9537.  However,  the  reasoning, 
on  which  this  opinion  is  grounded,  stands  opposed  by  a  former  judgment  of  tfo 
coqpiKm  pleas  on  a  prior  case  relative  to  the  same  gentleman,  a  Wils.  15^* 
But  >t  was  adopted  by  both  houses  of  parliament,  when,  in  this  case,  they 
resolved,  that  privilege  of  parliament  doth  not  extend  to  lihda.  See  Annual 
Kfg.  for  1764.  The  arguments' for  the  contrary  opinion  are  forcibly  expressed 

in 
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ouUawlry  doth  lie  in  account,  debt,  detinue,  annuity,  covenant, 
action  sur  le  statute  de  5  Rich.  2.  action  sur  le  cftse^  and  in  divers 
other  common  or  civill  actions*  But  now  let  us  heare  what 
Littleton  will  say  unto  us. 


Sect.  198. 

'J^HE  third  is  an  alien,  which  is  bom  out  of  the  Ugeanee  (2)  of  our 

soveraigne  lord  the  king,  if  such  alien  will  sue  an  action  reall  or 

personal,  the  tenant  or  defendant  may  say,  that  he  was  borne  in  such  a 

country,  which  is  out  of  the  king*s  alUgeance,  and  aske  judgment  if  he 

shall  be  answered. 


**A  L  IE  NJ*  [a]  Alienigena  is  derived  from  the  Latine  [a]  Bract,  lib.  5. 

C\  207|  '         word  aUenus,  and  according  t^  to  the  etymologic  M;  41 6-  497* 
^    J  ofthe  word,  it  signifieth  one  borne  in  a  strange  country,  ^"*^*^^' 
undertheobedienceofastrangepriiiceor country,  (and  ^3.ej5cei>t 
therefore  Bracton  saith,  that  this  exception,  propter  defectum  aproveiv. 
nationis,  should  rather  be  propter  defectum  subjectionis)  or  as  Fbt.  Ii.6.  c.  47. 
Littleton  saith,  (which  is  the  surest)  out  of  the  hegeance  of  the  ^"^  ^^  ^9- 
king.    Note,  here  Littleton  saith  not  out  qfthe  realme,  but  out  of  ^At'  \^^\  ' 
theli^eance ;  for  he  may  be  borne  out  of  the  realme  of  England,  deNatis  ultra* 
yet  within  the  liegeance.    And  he  that  is  borne  within  the  ung^s  mare.    31  £.  3. 
ueffeance  is  call^  sometime  a  denizen,  quasi  deins  nee,  borne  Cosinsge,  5. 
wiuiin,  and  thereupon  in  Latine  called  indigena^  the  king's  liege-  ^^^  3*  ^' 
man  *,  for  l^eus  is  ever  taken  for  a  naturallbome  subject.  ^^  11^4^9$. 

14  H.  4.  19*  30.    3  H.  6.  55.   23  H.  6. 38.    Staanf.  PI.  Cor.  197.  a.    7  Co.  1.  Calvin's 
case.    PI.  Com.  368,  per  Saaders.    Vid.  Sect.  1.  439,  440, 441. 

But  many  times  in  acts  of  parliament,  denizen  is  taken  for  an 
alien  borne,  that  is  infranchised  or  denizated  by  let- 
(3  Inst.  741.)    ters  patent,  whereby  the  king  doth  grant  unto  him, 
[6]  qubd  ille  in  omnibus  tractetur,  reputetw,  habeatury  teneatur,  et  W^^  4- f-  8- 
gubemetur,  tanquam  Ugeus  noster  infra  dictum  regnum  nostrum  Pl'Com.  130.  b. 
AnajUte  oriundus,  et  non  aliter,  nee  mo  mode.    But  the  king  may 
make  a  particular  denization :  [c]  as  he  may  grant  to  an  alien,  [c]  Rot.  Pari. 
qubd  in  mdbusdam  curiis  suis  An^Ua  audiatur  ut  An^us,  et  qubd  aa  £.  1.  Elias 
wMrepetlatur  per  iUam  exceptionem,  qubd  sit  alienigena  etnatus  in  <!<  I>*abeDie. 
partibus  transmarinis^  to  enable  him  to  sue  onely .    The  severall 
senses  of  which  word  must  be  gathered  ex  anteeedentHnu,  ad' 
junctis,  et  consequentibus ;  and  they  that  take  him  in  that  sense, 
derive  the  word  from  donaison,  (i.  e.)  donatio,  because  his  free- 
dome  is  given  unto  him  by  the  king. 

There  is  another  kind,  and  that  is  an  alien  naturalized,  and  Ante  8.  a.  33.  a. 
that  must  be  by  act  of  parliament.    And  this  alien  naturalized  to 
all  intents  and  purposes  is  as  a  natural!  borne  subject  (i)>  and  dif- 

fereth 


in  a  protest  by  some  of  the  lords,  who  were  against  making  such  a  resolution. 
Joum.  Dom.  Proc.  39  Nov.'i763. — [Note  197.! 

(a)  Ubi  natus  in  partibus  transmarinis  shaU  not  be  an  alien.  See  Hil. 
13  J5. 1.  rot.  1.  Hal.  MSS.— [Note  198.] 

(i).But  now  by  the  12  &  13  W.  3.  c.  2,  naturalized  persons  are  inca- 

K  K  3  pacitated 
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fbreth  much  from  denizaUon  by  liters  jpatent;  for  if  he  hiid 
issue  in  England  before  his  denization,  that  issne  is  not  infa^it* 
able  to  his  father ;  but  if  his  father  be  natittalised  by  paifti* 
(Cro.  Ouutei.)  ment,  such  issue  shall  inherite.  So  if  an  issue  of  an  Engbtkwtan 
be  borne  beyond  sea,  if  the  issue  be  naturalized  by  act  of  par- 
liament (a),  he  shall  inherit  his  father's  lands ;  but  if  he  be  made 
denizen  by  letters  p^tent>  he  shall  not ;  and  many  other  dif<- 
ferences  there  be  betweene  them. 

Vide  Calvin's  ''  LigeancCy"  d  Ugandoy  being  the  highest  and  greatest  obli* 

casciubi  supnu   gation  of  dutie  and  obedience  that  can  be.    Ligeance  is  tile 

true  and  faithful  obedience  of  a  liegeman  or  subject  to  Ins  li^e 

lord,  or  soveraigne.    Ligeantia  est  vinculum  Jidei :  Ogeantia  ni 

icgis  essentia. 


I 


b.  '300.  b.  Doc- 
tor 8torie*tcase< 


(Hob.  371.) 


W3&4P. 

6  M.  Di.  144. 

7  Co.  6,  ficc. 
Calvin's  case. 


t/]9E-4.7. 
Calvin's  case, 
ubi  sum. 
(Cro.  Jam.  539. 
a  Bo.  Rep.  95.) 


PerpetuOfl 


Ligeantia 
domino      I 
r^  debita 
e$t  duplex. 


Tempora- 
7iea  autf 


n.  Originariaj  dve  naturaUs^  sive  m- 
ta  [d];  and  thia  is  alwayes  abaolute 
and  incident  in8e{>arable.  Newm  pa* 
triamy  in  qui  naius  est^  txuere^  net 
ligeantia  debitum  efurare  possii. 
a.  Soto,  out  per  dentMationem^  <Mf» 
naiuraUMoiionem  (td  mpradiduM  edj 
et  ista  ligeantia  per  demxationemptHeti 
esse  sub  conditione* 

("Lacdlisy  quia  guiUbet  aMenigemOy  fui  £m 
hoc  rqrno  sw  protectione  r^is  dmk 
domino  rm  li§^eantiam  debet.  Am  if 
he  be  incuctra  of  high  treason,  Ibe 
indictment  shall  say,  [e]  couira  Up" 
antia  sua  debitum;  et  idea  dicshnr 
temporanea  et  hcalisy  quia  rum  duraty 
nist  quouseue  infra  regnum  moratur. 
LmitcSa!lTwh^  OM  Tttade  d«Dizen 
for  life,  or  in  taile.  [^]  But  one 
cannot  be  naturalized,  either  with  fi- 
mitation  for  life,  or  in  taiie,  or  «pon 
cond&on:  for  that  is  againat  the 
absolutenesse,  puritie,  aad  aiddwMiy 
of  natural!  allegianee. 

Am 


I 


pacitated  from  being  of  the  privy  council,  members  of  either  house  of  parii»» 
ment,  or  enjoying  any  office  or  place  of  trusti  civil  or  militaj^,  or  from  nsviDg 
any  grant  of  lah£  or  other  faereoUtaments  from  the  crown.  Ihe  1  Geo.  1 ,  goes 
still  ffuther ;  for  it  enacts,' that  no  bill  of  naturalization  shall  be  received  with* 
out  aclause  to  this  effect.  1  Geo.  i.st.  2.  0.4.  s.  a.  But  when  any  forever, 
distinguished  by  eminence  of  rank  or  services,  is  naturalized,  it  is  usual,  first 
to  pass  an  act  for  the  repeal  of  these  statutes  in  his  favour,  and  then  to  pass  an 
act  of  naturalization  without  any  exception . — [Note  199*1 

(3)  This  imports  a  special  act  of  parliament  to  be  necessary.  But  what- 
ever  the  law  might  be  in  lord  Coke's  time,  now,  by  several  madem  statutea, 
persons  bom  beyond  sea,  if  their  fathers,  or  paternal  grandfathers,  were 
natural-bom  subjects,  are  likewise  made  so,  though  with  an  exclusion  c^  some 
unfavoured  persons.  7  Ann.  c.  5.  s.  3.  4  G.  2.  c.  2 1 .  13  G.  3.  c.  2 1 .  See  anle 
fb.  8.a.  note  1.— [Note  200.] 
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[*  ]  An  abbot,  prior,  or  prioresse  alien,  shall  have  acttODB  reall,  CT^  >  3  £•  3- 
personal,  or  mixt,  for  any  thing  concerning  the  possesdonB  or  5![liro1t^  ^a4  '^ 
goods  of  his  monastery  here  in  England^  though  he  be  an  alien  j.  ^,Z\\T 
borne  out  of  the  king's  ligeance ;  because  he  bringeth  40  £.3. 10. 

P2Q7I  '^  ^^  ^  ^  owne  right,  t3*  but  in  the  right  of  his  37  Ass.  48. 
t^    *  I  monastery,  and  not  in  his  naturall  but  in  his  politique  H  y*  ^*  7* 
capacity  (1).  a?  H.  7.'^.* 

SUunf.  Prsr.  54*    Uestat.  de  Carlisle,  35^^  i- 

<'  Reall or  personal.**    [h]  In  this  case  the  law  doth  distinguish  n>oct  Plac.  8. 
betweene  an  alien,  that  is  a  subject  to  one  that  is  an  enemy  to  B{'u '  ^'? 
the  king,  and  one  that  is  subject  to  one  that  is  in  league  with  the  ^J^^  427.^430. 
king(2) ;  and  true  it  is  that  an  alien  enemie  shall  maintaine  nei-  a  £.'  3.  51. 
ther  reall  nor  personall  action,  donee  terra  Jiierint  communeSy  5£.  3.  Aiel,  8. 
that  is  untill  both  nations  be  in  peace  (3) ;  but  an  alien  that  is  in   >  3  £•  3-  ^• 
league,  shall  maintaine  personall  actions ;  for  an  alien  may  trade  ^^^^  *ai  R  a 
Andtriiffique,buy  and  siell,  and  therefore  of  necessity  he  must  be  coinage,  5. 
of  ability  to  h^ve  personflJl  actions ;  but  he  cannot  maintaine  43  £.  3.  s. 
eitlier  reall  or  mixt  actions.    An  alien  that  is  condemned  in  an  13  £•  4*  9- 
information,  shall  have  a  writ  of  error  to  relieve  himselfe.  Et  sic  *  'J^*  ^' ^^' 
de  simiUbus.  \g  ^^^^^ 

ao  £.  4.  6.       13  R  4.  9,  10.      33  H.  6.  33.      38  H.  8.     Br.  DeniaeD,  10.     1  £.6. 
Nonhab.  Br.  13  &  63.       Vide  4  H.  3.     Dower,  179.     6  £.  3.  363.      31  H.  6.  ca.  4, 
Livred'£ntriesiii£ject.7.     6H.8.  Dier,  8.    6H:7. 15.    iBos.  iG9.     4  East,  505. 
•    6T.R.34. 

[*]  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  alien  nie  [*]  39  £•  3- 
shall  not  disable  him  to  bring  any  reall  or  mixt  action  concerning  ^.r* -^"^^J*  IS* 
his  house,  because  he  is  in  aider  droits  as  before  is  said  (4.)  *^^\  foT*  a 

"  Otd  of  the  ligeance  of  our  soveraigne  lord  the  king."  Here 
Littleton  doth  not  say,  out  1^  the  realme  or  beyond  tne  sea  (5), 
(as  he  doth  Sect.  439,  44a,  441 .  677.)  but  out  of  the  ligeance ; 
for  (as  hath  beene  said  before)  a  man  may  be  borne  out  of  the 
realme,  viz.  of  England,  as  in  Irelandy  Jersey ,  and  Guernsey ^ 
&c.  (6)  and  yet  seeing  he  is  not  borne  out  of  tne  ligeance  of  the 
king,  as  JJmeton  here  speaketh,  he  is  no  ulien.    B  ut  hereof  therie 

is 


(1)  Here>  as  also  generally  where  lord  Coke  mentions  jE7rq/ef;^(2  persons,  he 
must,  we  conceive,  Be  understood  to  write  as  of  the  law  before  the  dissolution 
of  monasteries,  and  the  consequent  establishment  of  the  protestant  faith.  See 
ante  3.  b.  note  7. — [Note  soi.] 

(2)  Et  nota  it  shaU  be  tried  by  the  record,  if  he  be  in  amity  or  not,  viz,  a  procla* 
motion  qfxjoar.  But  a  proclamation  prohibiting  commerce,  as  anciently  between 
the  emperor  and  the  gueen,  doth  not  disable  a  German  in  a  personal  action . 
Trin.  41  Eliz.  C.  B.    Hal. MSS.— [Note  eos.] 

(3)  But  now,  on  declaring  war,  the  king  usually,  in  the  proclamation  of 
war,  qualifies  it,  by  permitting  tlie  subjects  of  the  enemy  resident  here  to  con- 
tinue so  long  as  they  peaceably  demean  themselves ;  and,  without  doubt,  sucii 
persons  are  to  be  deemed  alien  fiiends  in  eiFect— [Note  203.] 

(4)  A  female  alien  shall  hare  d&wer.  Rot.  Pan.  8  H.  5.  n.  15.  9H.  5.  n. 
|)ro  comitissd  Arundell.    Hal.  MSS. — See  ante  31.  b.  note  9. — [Note  [204.] 

(5)  See  ante  107.  a.  n.  6,  there,  and  post.  44.  a. 

(6)  Rot.  Pari.  9  H.  6.  n.  20.  indenization  of  one  horn  in  Wales*  Simile  Rot^ 
Pari.  23  H.  6.  n.  26.    Co.  2  Inst.  741,  on  stat.  2  H.  4.    Hal.  MSS. 
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is  so  much  and  so  plentifully  spoken  in  our  bookes,  and  especially 
in  the  case  of  Calvinf  tibi  supra,  as  this  shall  suffice. 

*'  And  aske  judgemejii  if  he  shall  be  ansxoeretL"  So  as  the  te- 
nant or  defendant  shall  neither  plead  alien  nie  to  the  writ  or  to 
the  action,  but  in  disability  of  the  person  as  in  case  of  villenage 

n  Li     d'En.    ^^^  outlawrie  before,    [i]  And  Littleton  is  to  be  intended  of  an 

tnes,  Alkn,  i.    ^^^^^  ^^  league :  for  if  he  be  an  alien  enemy,  the  defendant  may 

(DoctrpUc.  8g.  conclude  to  the  action. 

Dy.fl.b.)    aBl.  13^6.    3  Barr.  1734. 


Sect  199. 

nrHE  fourth  is  a  man,  who  by  judgement  given  against  him  vpou  a 
torit  of  praemunire  facias,  8lc.  is  out  of  the  ku^*s  protection,  ijf  Ae 
sue  any  action,  and  the  tenant  or  defendant  shew  all  the  record  againU 
hiniy  he  may  aske  judgement,  if  he  shall  be  answered;  for  the  law  and 
the  kin^s  writs  be  tlie  things,  by  which  a  man  is  protected  and  holpen  ; 
and  so,  during  the  time  that  a' man  in  such  case  is  out  of  the  kin^s  pro- 
tection, he  is  out  ofhelpe  and  protection  by  the  king's  law,  or  by  the  kin^s 
writ. 


(3liut.  119.)      **  pRjEMUNIRE"    Some  hdid  an  opinion,  that  the  writ 

is  called  apngmuniret  because  it  doth  forti&ejurisdictionefn 
Forttatates,  '  jurium  regiorum  corona  swe  of  the  kingly  lawes  of  the  crown 
Vid.  35  £.  I.  against  foreine  jurisdiction,  and  against  the  usurpers  upon  them, 
Sta^de  Carlisle,  ^g  \yj  divers  acts  of  parliaments  appears.  But  in  tnuh  it  is  so 
35  E.  3.  Stat  called  of  a  word  in  the  writ ;  for  the  words  of  the  writ  be^  jw^- 
de  ProTison.  munire  facias  prafatum  A,  B,  Sfc.  quhd  tunc  sit  coram  nobisy  Sfc» 
97  £.  3.  c.  1 .  where  praemunire  is  used  for  prcemonere,  and  so  do  divers  inter- 
3®  E.  4.  c.  3.  preters  of  the  civill  and  canon  law  use  it ;  for  they  are  pttemuniti 
3  K.  a.*c.  3!  ^^^^  "®  prcemoniti.  By  the  statutes  before  quoted  in  the  mar- 
is H.  a.  c  5.  gci^t  you  shall  perceive  what  statutes  were  made  before  LUtleton 
16  R.3.  c.  5.       wrote,  and  what  have  beene  ordained  since  to  make  offences  in 

o  H.  4.  c.  3  &  4.  danger  of  a  prcemunire, 

6  H.  4.  c.  1 . 

a4  H.  8.  c.  13.      35  H.  8.  c.  19, 30.      36  H.  8.  c.  16.      i  Eliz.  ca.  1.      5  Elis.  c.  1. 

1 3  Eliz.  ca.  1,3.  8.    37  Eltz.  c.  3.    39  Eliz.  ca.  1 8. 

For  Precedents,  Vide  Mich.  39  E.  3.  coram  rege  inHiesaur.  Pasch.  44  £.3.  Ibid. 
Melbourne's  case.  Mich.  38  H.  6.  Ibid,  the  case  of  Rich.  Beauchamp  and  others. 
Hil.  35  H.  8.  coram  r«ge,  th^  case  of  Nic.  Bishop  of  I^orwicb.  Trin.  36  H.  8.  Rot.  9. 
coram  rege,  the  case  of -the  Bishop  of  Bangor.  Mich.  36  &  37  Eliz.  coram  rege,  Perrot 
against  D.  Bevance  and  others.  Booke  of  Entries,  fo.  439,  &  430.  &  ibid.  Mich. 
9  H.  7.  f.  83. 

Book  cases.         «  Out  of  the  kings  protection.^*  The  judgement  in  tijpramunire 

^8  H  6  fi^*  ^  ^^'  ^^^  ^^  defendant  shall  be  from  thenceforth  out  ot  the  king's 

o  E.  4. 3.  protection,  and  his  lands  and  tenements,  goods^  and 

35  £.  3. 7.  chattels  t3*  forfeited  to  the  king,  and  that  his  body  shall .  FlSOTl 

34  H.  8.  tit.  remaine  in  prison  at  the  king's  pleasure.  So  odious  was  I     ^    *  I 

Praerannu-e,  16.  this  offence  of^r^pmuniVtf,  that  a  man  that  was  attainted  '  -^ 

37  ^i^il  ^^  ^^  same,  might  have  been  slaine  by  any  man,  without  danger 

6  H  7. 14.  of  law ;  because  [k]  it  was  provided  by  law,  that  a  man  might  do 

44  E.  3. 36.     1 1  H.  7.  tit.  Prsmunire,  p.  5.     17  H.  7.     Justice  Spilmans  in  Turber-  ., 
▼iiie's  case.    Kelwey,  f.  195.    Doct  &  Stud.  lib.  3.  cap.  33.      Brooke,  Ut.  Pnemu- 
niredi.    Temps.  IT  6.    Bishop  Barloe's  case.  [k]  34  H.  8.  Brooke 

CoroD.  196. 

to 
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ta  him  aa  to  the  king's  enemy,  and  any  man  may  lawfiiUv  kill  an 
enemy.  But  queene  Elizabeth  and  her  parliament  [*],  liKipg  not  [•]  5  £Uz.  ca.  1. 
the  extreme  and  inhumane  rigor  of  the  law  in  that  point,  did  pro-  ™-  *?  ?**• 
vide,  that  it  shoidd  not  he  Jawful  for  any  person  to  slay  any  per-  ^^^^  *^' 
son  in  any  manner  attainted  in  or  upon  any  pramunire,  SfC.  j^,  josticeT 
Tenant  in  taile  is  attainted  in  a  pnrmunire,^  he  shall  forfeit  the  7H.  4.  30. 
land  but  during  his  life;  for  albeit  the  statute  of  16  R.  2.  ca.  5,  Simon  BcTcr- 
enacteth  that  in  that  case  their  lands  and  tenements,  goods  and  ley's  case, 
chattels,  shall  be  forfeit  to  the  king,  that  must  be  understood  iRoX^li^^.j 
of  such  an  estate  as  he  may  lawfully  forfeite,  and  that  is  during 
his  owne  life.    And  these  generall  words  do  not  take  awajr  the 
force  of  the  statute  de  donis  conditionalibitSy  but  he  shall  forfeit 
all  his  fee  simple  lands^  states  for  life,  goods  and  chattels;  and 
so  was  it  resolved  in  Trudgin'»  case. 

« 

"  For  the  Um  and  the  kins's  tonto,  Sfc**  There  be  three  things, 
as  here  it  appeareth,  whereby  every  subject  is  protected,  viz.  rex^ 
lexy  et  rescripta  regisy  the  king,  the  law,  and  the  king's  writs.  The 
law  is  the  rule,  but  it  is  mute.    The  kingjudgeth  by  his  judges, 
and  they  are  the.  speaking  law,  lex.loquens.  The  processe  and  the 
execution,  which  is  the  life  of  the  law,  consisteth  in  the  king's 
writs.  So  as  he  that  is  out  of  the  protection  of  the  king,  cannot  be 
aided  or  protected  by  the  king  s  law,  or  the  king's  writ.     Rex 
tuetur  Ufremy  et  lex  tueturjus,    [I]  Besides  men  attainted  in  a  [/]  4  £.  4. 8. 
pruemunirey  every  person  Uiat  is  attainted  of  high-treason,  petit-   1  £.  4. 1.  Is 
'  treason,  or  felony,  is  disabled  to  bring  any' action ;  for  he  is  [*]   3^  ^  3- 4« 
extra  legem  positust  and  is  accounted  in  law  ciiUUer  morttuis.       r^iMkh.T^ai 

It  is  to  be  understood,  that  there  is  a  generall  protection  of  conrarege,Rot! 
the  king  whereof  Z.t/^/e^on  here  speaketh ;  and  this  extends  gene-  84.  Wanr. 
rally  to  all  the  king's  loyall  subjects,  denizens  and  aliens  within  TGene- 

the  realme,  whose  offences  have  not  made  them  uncapable  of  it,  P*]*>*<^<^'J  J^  :_ 
as  before  it  appeareth.    And  there  is  a  particular  protection  by      ^°  '   [  ^qJ^^. 
writ,  which  is  one  of  the  king's  writs  that  Littleton  here  speaketh  of  the  GeueralU 
of.     This  particular  protection  is  of  two  sorts ;  one,  to  give  a  vWe  7  Co.  Cai- 
man immunity  or  freedome  from  actions  or  suits  ;  Uie  second,-  ^^^  •  ***^'  P*' 
for  the  safetie  of  his  person,  servants  and  goods,  lands  and  tene-  /f,^'b.  a8.  B. 
ments,  whereof  he  is  lawfully  possessed,  from  violence,  unlawfull  1  Leon.  ^85. 
molestation  or  wrong.    The  first  is  of  right,  and  by  law;  the  Mo. 339. 
second  are  all  of  grace,  (saving  one)  for  the  generall  protection  ^  I^***  Abr.  aa.) 
implyeth  as  much.    Of  the  first  sort  some  are  cum  clausuld 
(volumusj;  so  called,  because  the  writ  hath  this  word  (volumtis) 
in  it,  viz.  xolumus  gubd  interim  sit  quietus  de  omnibus  placitis  et 
quarelis,  Sfc.  and  the  other  a  protection  cum  clausuld  (nolumus^ 
so  called  for  the  like  reason.     Of  protections  cum  clausuld  (vo' 
lumus)  for  staying  of  pleas  and  suites  there  be  foure  kindes,  viz. 
1.  Quiamofecturus  (so  called  by  reason  they  are  part  of  the 
words  or  the  writ),     s.  Quia  moraturus  (so  named  for  distinction 
for  the  like  cause).  3.  Quia  indebitatus  nobis  existit  of  the  matter. 
4.  When  any  sent  into  the  kind's  service  in  warre  is  imprisoned 
beyond  sea.    The  former  are  for  staying  of  actions  ana  suits  in 

Senerall.  The  third  is  for  sta^ine  of  suits  of  the  subject  for  ' 
ebts  and  duties  due  by  the  king  s  debtor  to  them.  Of  the 
fourth  you  shall  reade  hereafter  in  his  place.  For  the  former 
two  these  nine  things  are  to  be  observed.  1 ,  For  what  cause  they 
are  to  be  granted.  3.  For  what  persons  tliey  are  allowable. 
3.  A  threefold  time  is  to  be  considered,  viz.  the  time  of  the 
purchase  of  them,  the  time  of  the  continuance  of  them,  and  the 
time  when  they  shall  be  cast.    4.  In  what  place  the  service  is  to 

be 
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be  peribnned.  5.  In  what  actions  these  protectkns  are  ^- 
lowable«  6.  Under  what  seale  and  to  whom  they  are  directed. 
7.  Who  is  to  allow  or  disallow  of  them.  8.  By  whom  th^are  t« 
be  cast,  and  in  what  manner.  9.  How  upon  just  cause  thej 
may  be  repealed  or  disallowed.  .  I  must  but  point  at  these  mat- 
ters, to  make  the  studious  reader  capable  01  them,  and  refinre 
hun  to  the  bookes  and  other  authorities  at  large,  being  exceDent 
points  of  learning. 

As  to  the  first,  it  is  of  two  natures :  the  one  concemes  ser- 
vices of  war,  as  the  king's  souldier,  &c  the  other  wisedome  and 
counsdl,  as  the  king's  ambassador  or  messeneer  pro  negaUig 
re^.  Both  these  being  for  the  publique  good  of  the  realme, 
pmrate  mens  actions  and  suites  must  be  suqpended  for  a  can- 
venient  time  ;  for  jura  jmbUca  anteferenda  privatu ;  and  agaiae 
[aj  39H.6.  39.  jurapublica  ex  privaiis promiscui  decidi  non  debenL  [a]  And  the 

3  U.  6.  tit  cause  of  granting  of  a  protection  must  be  expressed  in  the  pro- 
Pn^ection,  3.     teetion,  to  the  end  it  may  appeare  to  the  court  diat  it  is  gnated 

13R.9.  ca.10.  '    ..  .    .  JTrr  ^^ 

[b]  Mirr.  cap.  3.  /"*^  mgottts  regm  et  pro  bono  publico^  [o]  or,  as  some  ottiers  say, 
sect.  33.  pur  le  common  profit  del  realfne.  And  BriUon  saifiiy  nosire  service, 
Brittonjo.  a8i.  ncome  estre  en  nosire  forcCy  et  le  defence  de  noms  et  de  noetre 
Fieta,Ub.  6.  people^  Sfc  [*]  A  man  in  execution  in  ealvd  custodid  shall  not 
Bractoiu'  ^  delivered  by  a  protection. 

[*]  5  Marie,  Dyer,  163.        (Cro.  Cha.  389.) 

[c]  19  H.  6.51.  [c]  To  the  second,  tliese  protections  are  not  allowable  onely 
30  E.  3.  91.  for  men  of  full  age,  but  for  men  within  age,  and  for  women  (1), 
nit  ^t!*  "  P*?«»?^  attendants  upon  die  campe,  and  that  in  three  case^ 
Pat.  3  part,  for  ^^  lotrtXy  seu  nutrtx^  seu  obstetnx. 

the  Coontesse  of  Warwick. 

[d]  30  £.  3. 1.  [(f]  Corporations  aggregate  of  many  are  not  cipable  of  these 
a*  fit!  07^       ^^^  protections,   either  profectura  or  moratura^  because  the 

•3*  97-        corporation  itselfe  is  invisible,  and  resteth  onely  in 
W  36  H.6.  3.    i;^  consideration  of  law.     [e]  JProtection  for  the  hus-  FlSOTl 
48  e!^  7^         band  shall  serve  also  for  the  wife.  L  b.  11 

4  H.  5.  IVotectioD,  107.  . 

w 

r^]45£>3*  [/]  Albeit  the  vouchee,  tenant  by  resceit,  preier  in  aide, 

H  *6*  8^  **'  garnishee,  bee  no  parties  to  the  writ,  yet  before  they  appeare, 

8  H.  6. 16.  ^  ^  protection  may  be  cast  for  them ;  because  when  the  demandant 

9  h!  6. 36.  grants  the  voucher  or  resceit,  in  judgment  of  law  they  are  made 
40  £.  3. 18.  privie.  But  if  the  demandant  counterplead  the  voucher  or 
3^  £•  3*  resceit,  then  untill  it  be  adjudged  for  them,  and  so  they  privie 
9^^%  ^  *°  ^^*  ®  protection  cannot  be  cast  for  them.  And  so  it  is  of  the 
14  H.  4!  16.  gamiflJiee,  a  protection  may  be  cast  for  him  at  the  day  of  the 
4^£.  3.  tit  retume  of  the  scire  facias,     [g]  No  protection  can  be  cast  for 

Protect;  40.  , 

14  E.  3.    Protect  66.     (3  Ro.  Abr.  334.)  bl«4  E-  3-  «6.        47  E,  3.  5. 

5  H.  5.  5.  38  £.  3. 1.  F.N.  B.  38.  G.  30 R.  3.  Pvotect  to6.  33  H.  6,  38. 
9H.6.36.  43l^-3>36'  17£>3-^'  A5K-8-43-  ft4^3-A6-  13E.3* 
Pro^t  71 .      14  £-  3*  ib.  65.  63-      so  £.  3.  ibid.  64. 

the 


(1)  A  respectable  writer,  considering  women  as  not  requisite  in  a  camp? 
thinks,  that  here  lord  Coke  mistakes  protections  for  essoins.  Barr.  on  Ant. 
Stat.  Ir.  ed.  154.  But  as  we  apprehend,  those  who  have  been  accustomed  to 
a  camp-life,  will  bear  testimony  to  the  necessity  of  each  of  the  three  capacities 
mentioned  by  lord  Coke.—  [Note  205.] 


L.  2.  a  1 1,  Sect.  199.        Of  Villenage,  {130.  b. 


die  denttuidaftt  or  ipiAniSd ;  because  the  tenant  or  defendant  can- 
not sue  a  re-sommotiSy  or  a  reattachment,  but  the  plainttfe 
onely,  that  iued  out  the  summons  or  attachment,  &c.  muA 
sue  also  the  re-sommoos  or  re-attachment.  And  so  it  is  of  an  actor 
in  nature  of  a  plaintitfe,  &c  as  the  garnishee  after  appearance, 
and  an  avowant,  and  the  like,  [h]  An  officer  of  the  king^s  resceit,  [&]  7  H.  4. 3.  s. 
or  any  other  officer  in  any  court  of  record,  whose  attendance 
is  necessary  for  the  king's  service  or  administration  of  justice, 
being  sued,  cannot  have  a  protection  cast  for  him. 

[«]  In  every  action  or  plea  reall  or  nrixt  against  two,  where  ^]  9  ^-  3- 
protection  doth  Ke,  a  protection  cast  for  the  one  doth  put  the  ^^^'  ?/^'  ®*' 
plea  without  day  for  all.   So  it  is  in  debt,  detinue,  and  account.  ^  £  ^'  \^'  ^^ 
But  in  trespasse,  or  any  action  in  nature  of  trespasse,  which  is  in  13  £.  3.  ib.  70! 
law  severall,  where  every  one  may  aIl^wer  without  the  other,  41  £.  3.  ib.  95. 
there  a  protection  cast  for  the  one  shall  serve  for  him  onely,  unless  4i  ^  3*  3^* 
they  joyne  in  pleading ;  or  if  they  plead  several!  pleas,  and  one  Iflk^i^ 
t^enire  facias  is  awarded  against  all,  there  a  protection  cast  for  3^.  4^1^ 
one,  snail  put  the  plea  without  day  for  all ;  and  therefbre  in  ^  r!  a.  Pro. 
former  times  the  plmntife  used  so  sue  out  severall  venire  facku  tect.  45.  ^ 
in  those  casea  for  feare  of  a  protection,  &c.  4^-  3-  iWd.  31. 

21H.6.41.    38E.31S.   7H.6.a].    33E.3.  Protect.  116.    4H.  4-4-    a9£.3.4i.. 
45  E.  3. 34.  so.     11  £.  4. 7*    F.  N.  B.  28.  K.    (11  Co.  5.  b.) 

{kl  As  to  the  three-fold  time,  first,  a  protection  profeduriB  \K\  3  H.  6. 
resularly  must  not  be  purchased  hanging  the  plea.    But  this  ''"'^^  '* 
faueth,  when  he  goeth  in  the  king^s  service  in  a  voyage  royall ;  39  S'^*^' 
and  that  is  two-fold;  either  touching  warre,  and  that  onely  is  ta  Rale.  16. 
when  the  king  himselfe  or  his  lieutenant,  that  is  prorex  goeth ;  or  3  h.  4. 16. 
when  any  goeth  in  the  king's  ambassage,  pro  negotio  regm^  or  11 H.  4.  7. 
for  the  marri^e  of  the  king's  daughter,  or  the  like,  this  is  also  "^ 3*^^*^* 
called  a  voyage  royall.     But  a  protection  moratuns  maybe  ^.^h.^.!^ 
purchased  and  cast  pen^len^pZoeito.  •  tect  56. 

10  £.  3.  54.      1 3  E.  3.  Amerciament,  18.    7  Co.  7,  8.  Calvin's  case.     1 3  R.  a.  cap.  i& 
(3  Ro.  Abr.  339.    Ante  69.  b.)    F.  N.  B.  a8.  F. 

[Z]  Regularly  a  protection  cannot  be  cast,  but  when  the  party  [0  4  H.6.  aa. 
hath  a  day  in  court,  and  when  if  he  made  default,  it  should  save  ^^  E.  3. 76. 
his  default.    Therefore  when  execution  is  to  be  granted  against  Pn>tecti  115. 
body,  lands,  or  goods,  no  protection  can  be  cast ;  because  the  34  E.  3.  ib.  124. 
defendant  hath  no  day.  in  court.    If  a  protectio&  be  cast  ai  the  ^7  E*  3-  79- 
nisiprius  for  one,  if  before  the  day  in  banke  it  be  repealed  by  ?^f'^  ^^ 
IniioiesoimuSf  yet  because  it  was  once  well  cast,  it  shall  save  his  ^[ .  ^*    * 
default ;  but  if  the  protection  be  disallowed,  either  for  variance,  1^  e.  3.  pio. 
or  that  it  lay  not  in  the  action,  or  the  like,  there  it  shall  tume  tect.  8b.  79. 
to  a  default.  i3E.3.ib.7«, 

9 1^*  3*  «!• 

3  H.  6.  M. .     4 H.  6.  ts.     II H. 6. 14.     14 U.  6.  aa.     si  H. 6. 10.     27  H.  6.  4. 

d8  H-.  6. 1.      35  H.  6.  58.    44E.  3.  a.  16.     48  E.  3.  8.      7  H.4.  5.      14 H.  4.  S3, 
37  E.  3. 78. 

[t»]  If  a  man  hath  a  protection,  and  notwithstanding  plead  a  [m}  23  £,  3. 4. 
plea,  yet  at  another  day  of  continuance  after  that  a  protection  ^^  ^  3*  ^to- 
QiayTOcast;  soat  adayafter  anexig^t;  but  after  appearanoe  ^l^^l\^ 
be  cannot  cast  a  protection  in  that  terme,  untfll  a  new  oontinii-  3  ^  3;  Amer- 
ance  be  taken.  ciament,  18. 

84  S*  3<  Protoction,  113. 

Thirfly, 
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[n]  39H.6. 39.  [n]  Thirdly,  no  protection,  either  vrvfeOurm  or  nwratwriB^ 
n  ^' .?'  ^'  »*  shall  indure  longer  than  a  yeare  and  a  oay  next  after  the  teste  or 

Jrieta.ifo.6.ca.8*    j  ^       /»  -^        *    ^  *^  *      t*  •  ■  •      ?  »/• 

Temps  £.  1.  date  01  it.  And  80  it  is  of  an  es$ot^  de  service  le  roy.  If  a 
Grand  ca'pei  a6.  protection  bear  teste  y.  die  Januam^  and  have  allowance  pro 
(Post  354.  b.)    uno  annoy  the  re-summons,  re-attachment,  or  re-gamisfameDty 

may  be  sued  8.  Januarii  the  next  yeare ;  and  yet  i&i  is  the  lart 

day  of  the  yeare. 

And  where  Britton^  treating  of  an  essoiene  beyond  the  Gntdan 

[o]Brit.fol.a83,  sea,  in  a  pilgrimage,  &c.  saith  thus,  [oj  ascun  gent  nefuUexit  ee 

383,  &  380.        purchasent  nos  lettres  de  protection  patents  durable  a  un  an^  ou  a 

FJeta,  lib.  6.       a  ou  a  s  ansy  etjcdameyns  font  attorneys  generals^  ausi  per  mos 

p.  .  acco   .    ig^^g  patents:  et  ceuxybnt  bien  et  sagementy  car md grand  seig* 

niory  ne  chivaUer  de  nostre  realmCf  ne  doit  prender  chemyn  unms 

nostre  conge^  car  issent  poet  le  realme  rentaiher  disgarny  defort 

gente.  . 

Three  things  are  hereupon  to  be  obsenred.  First,  that  this 
was  a  protection  of  grace,  whereof  more  shall  be  said  hereafter. 
Secondly,  that  it  was  for  the  safetie  of  the  great  men  of  thereahaey 
and  that  they  should  make  general  attomies,  so  as  no  actions  er 
suits  should  be  thereby  staid.  Thirdly  (by  the  way),  that  great 
men  could  not  passe  out  of  the  realme  without  the  king's  licence. 
0]  I  £.  3.  85.    [p]  A  protection  granted  to  one,  &c.  untill  he  be  returned  from 

Sco' 


Cal 


tlandy  was  disallowed  for  the  ihcertaintie  of  the  time. 
7  Co.  8.  [ql  To  the  fourth,  the  protection,  as  well  moraturce  as  pro- 

alTui's  case.  JecturiSy  must  be  regularly  to  some  place  out  of  the  realme  of 
F  ^^^^8  England,  and  that  must  be  to  some  certaine  place,  as  super  sahd 
C.  G.  11.  ^         custodid  Calicia,  Sfc.  and  not  to  Carlisle  or  Wales,  which  are 

7  H.  4. 14.  withm  the  realme,  or  to  the  like.  But  it  may  be  to  Irdand  or 
19H.  6. 35.  Scotland,  because  they  are  distinct  kingdobies;  or  to  CaUce^ 
38  H.  6. 3.  Aquitaine,  or  the  like.  But  a  protection  quia  moratur  super 
^  R  3  Rot  (ilium  mare,  will  not  serve,  not  onely  because  (as  some  thinke) 
Parliament/  ^^^  ^^^^  ^^^  moratur,  but  for  the  incertaintie  of  the  place,  and 
nil.  31.  33  k  4.  for  that  a  great  part  of  the  sea  is  within  the  realme  ot  England. 
Protect.  18. 

8  R.  3.  ibid.  135.     11  H.  4.  57.    Regist.  Jadic.  14.    36  H.  6.' tit.  Protect.  87. 
6  R.  3.  ibid.  14.    Regist  orig.  88.  sspe. 

[r]  Bract,  li.  5.       [r]  To  the  fifth,  in  some  actions  protections  shall  not  be  allowed 

B^oD^i8i  ^^         common  law ;  and  in  some  actions  they  are  ousted  by 

Flet.  11*^6.  ca.  ^^^  of  parliament.     Actions  at  tlie  common  law,  as  all  actions 

7, 8,  &C.  that  touche  the  crowne,  as  appeales  of  felony,  and  ap- 

14  K3.  Pro-  peales  of  mayhem,    [s]  So  t3^  where  the  kmg  is  sole  ri3l7| 

tcc^  109.  partie,  no  protection  is  to  be  allowed;  in  like  manner  I     «   J 

^Ra.  lb.  78!*  *°  ?  ^^^*  tantum,  where  the  king  and  the  subject  are 

33  R  3.  ib.  99!  plointifes ;  but,  in  late  acts  of  parliament,  protections  in  personal 

31  £.  3. 13.  actions  are  expresly  ousted.    A  protection  may  be  cast  against 

it]  10  H.  6.       the  queene  the  consort  of  the  king.    Post.  133.  b.  Sect.  soo. 
Protect.  105.  ^  ■  '^ 

« 
P3  39  ^^39-  [t]  In  a  writ  of  dower  unde  nihil  habet,  no  protection  is  al- 
•7H.6.1.  ^*  lowable,  because  the  demandant  hath  nothing  to  live  upon. 
F.  N.  B.  38.  Otherwise  it  is  in  a  writ  of  right  of  dower.  Likewise  in  a  quare 
17  £.  3. 33.  impedit,  or  assise  of  darreine  presentment,  a  protection  lieth  not, 
4  Co-  ^.  for  the  imminent  danger  of  the  laps.    Neither  lieth  a  protection 

Bw^lfb^?^'  in  assise  of  novel  disseisin ;  because  it  isjestinum  remedkMt,  to 
fo.  139, 140!  restore  the  disseisee  to  his  freehold,  whereof  he  is  wrongfully  and 
(3  60.  Abr.  335,  336.)  without 
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without  jttdsement  disseised,     [u]  In  a  quare  non  admisit,  a  [«]  13  £.3.  tit. 
protection  is  not  allowable,  because  it  is  grounded  upon  the  ^'rotection,  6^- 
ftktre  tmpedft ;  and  the  like  in  a  certificate  upon  an  assise  for  ^^-^  ^  .^  ^^^ 
the  like  reason ;  etsicde  stmiUhtts.  A  protection  auia  profectums 
is  not  allowable  (as  hath  beene  said)  in  any  action  commenced 
before  the  date  of  the  protection,  unlesse  it  be  in  a  voyage  royall. 
[to]  An  infant  is  vouched,  and  at  the  pluries  venire  facias^  a  [w]  19  £.  s. 
protection  was  cast  for  the  infant;  and  disallowed,  because  his  Protect  111. 
age  must  be  adjudged  by  the  inspection  of  the  court.  3*  ^*  3-  '*»*<*-64- 

[x]  By  act  of  parliament  no  protection  shall  be  allowed  in  [x]  93  H.  8. 
an  attaint  (but  at  the  common  law  a  protection  for  one  of  the  c.  3.    34^  i- 
petite  jury  had  put  the  plea  without  day  for  all) ;  nor  in  an  P^jtociion,  38. 
acti(Hi  against  a  gaoler  for  an  escape ;  nor  for  victuids  taken  or  \  B,.t,aiD,s. 
bought  upon  the  voyaye  or  service ;  nor  in  pleas  of  trespasse, 
or  other  contract  made  or  perpetrated  after  the  date  of  the 
same  protection. 

[yl  In  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied,  [y]  21  £.  3. 34. 
the  piaintife  sued  a  scire  facias  against  the  conusee,  for  whom  a  3^  ^*  3* 
protection  was  cast,  and  die  court  examined  the  age  of  the  5  e^T'c^' 
piaintife,  and  by  inspection  adjudged  him  within  age,  and  re-  35  h.  6. 43.46. 
corded  the  same,  and  then  allowed  the  protection ;  and  this  can  8  £.  4. 8. 
be  no  mischiefe  to  the  piaintife:  whereupon  it  followeth,  that  i7£'  3-  s^* 
albeit  die  piaintife  tlyeth  afterwards  before  the  fine  be  reversed,  p^lj' . 
yet,  after  nis  age  adjudged  and  recorded,  his  heire  shall  in  that  /^,^  o^'b. 
ease  reverse  die  fine  for  the  nonage  of  his  ancestor,    [a]  And  Mo.  78.  iBg. 
so  it  was  resolved  in  the  case  of  Kekewiche(i)  in  a  writ  of  error  Cro.  Jam.  330.) 
brought  by  him,  by  the  opinion  of  the  whole  court  of  thefking's  HI|«cb.ia.Ja. 
bencS.    Othe^ise  it  is  if  die  plaindfe  dyedi  before  his  age  £ff 'f^  '^^^ 
inspected. 

[6]  Note,  in  judlciall  writs  which  are  in  nature  of  acdons,  r6]  13  £.  3. 
where  the  partie  hath  day  to  appeare  and  plead,  there  a  pro-  i^tect.  73. 
teeMon  doth  lie;  as  in  writs  of  scire Jadas  upon  recoveries,  fines,  ^®^*  '*  ^*^'  *^' 
judgements,  &c.    Albeit  by  the  statute  of  W,  2,  essoignes  and  ^  pj  |'  I3'  ,^ 
other  delayes  he  ousted  in  writs  of  scire  facias,  yet  a  protection  37  h.  $,  33' 
doth  lie  in  the  same.    So  it  is  in  a  quid  juris  damaty  and  the  like,  ai  £.  4. 19. 
But  in  writs  of  execudon,  as  haiere  facias  seisinam^  d^it,  execu-  '^  ^*  7-  8- 
don  upon  a  statute,  capias  ad  saiufaciendum^fierijfacuiSy  and  the  |^  ^  3*  5^ 
like,  taere  no  protection  can  be  cast  for  the  defendant;  because  1^  £,  |,' 
he  .hath  no  4Ay  in  court,  and  the  protecdon  extendeth  onelv  Protect.  64. 
adptadta  et  querdasy  and  must  be  allowed  by  the  court,  which  W.  a.  cap.  45. 
cannot  be  but  upon  a  day  of  appearance. 

[c]  In  a  writ  of  disceit  brougnt  against  him  that  obtained  and  [c]  ao  £.  3. 
cast  a  protecdon  upon  an  untrue  surmise  in  delay  of  the  piaintife,  Protect.  83. 
that  protecdon  is  allowable.    In  an  acdon  brought  upon  the 

statute  of  labourers  a  protecdon  doth  lieyet^de  simiisbus, 

[d]  To  the  sixth,  no  writ  of  protecdon  can  he  allowed,  unlesse  [a]  35  H.  6. 3. 
it  be  under  the  great  scale,  [*  j  and  it  is  directed  generally*        Artie,  super. 

Cart.  6. 
46£.  3.  Petition,  19.  [«]  a  Co.  17.  Lane's  case.    8  Co.  68.  Trollop's  case. 

toH.  6.  35.    a  £.4. 4.    38.11.6.33. 

[e]  To  the  seventh,  the  courts  of  jusdce,  where  the  protecdon  M  43 1^  3* 
is  casty  are  to  allow  or  disallow  of  the  same,  bee  they  courts  of  P'v^^t.  96. 

record 


(1)  S.C.  Mo.  844. 
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record  or  not  of  record,  and  not  the  sherife,  or  any  other  officer 
or  minister. 
[/]  91  £.  4.  i8.       [y*]  To  the  ei^th  the  protection  may  be  cast,  either  by  aoj 

stranger,  or  by  the  partie  himselfe.     An  in&nt  feme-covert,  a 

monke,  or  any  other,  may  cast  a  protection  for  the  tenant  or 

defendant.     And  this  difference  there  is  whai  a  stranger  casteth 

(xl  38  H.  6. 33.  it,  and  when  the  tenant  or  defendant  casteth  it  himselfe ;  [^]for 

the  defendant  or  tenant  casting  it,  he  must  shew  cause  whereGve 
he  ought  to  take  advantage  of  the  protection;  but  an  estranger 
neede  not  shew  any  cause,  but  that  the  tenant  or  defendant  is 
here  by  protection. 
[&]  44  £.  3.  ift.  [h]  As  to  the  ninth,  a  protection  may  be  avovded  three  manper 
47  £•  3>  ^-         of  wayes.    First,  upon  the  casting  of  it  be&re  it  be  allowed. 

Secondly,  by  repeale  thereof  after  it  be  allowed,    (a)  Bydis" 

allowing  of  it  many  wayes ;  as  for  that  it  lieth  not  in  that  action, 

or  that  ne  hath  no  day  to  cast  it,  or  for  materiall  vj^riance  be- 

tweene  the  protection  and  the  record,  or  that  it  is  not  under 

[t]i3R.9.ci6.  the  great  seale,  or  the  like,    [t]  Tliirdly,  after  it  be  allowed,  by 

^  ^H^k^  ^^        /»iiiOfo«c{fitt» ;.  as  if  any  tarry  in  the  country  without  going  to 

IvH.  6. fio        ^^  service  for  which  he  was  retained  over  a  convenient  tine 

30  h!  o!  3.         ^^^  ^^^  he  had  any  protection,  or  repaire  from  the  same  service 

19  H.  6. 35.       upon  information  thereof  to  the  lord  chancellor,  he  shall  repeale 

8 1  £.  4. 90.        the  protection  in  that  case  by  an  Innotesdttms,    But  a  protection 

1 IL  6. 6.  g|^  Q^^  ^Q  avoyded  by  an  averment  of  the  partie  in  that  case, 

44E.  3.^         because  the  record  of  the  ^protection  must  be  avoyded  by  matter 

ae  E.  3.'  4,         of  as  high  nature. 

ao  E.  3.      Protect.  80.      34  E.  3.  ib.  1 1 9. 

[fc]  44  E.  3. 4.  [k]  t^  There  is  a  clause  in  the  protection  to  this  TlSll 
**■  47  E.  3. 6.  effect :  pratentibus  nUnime  valUuriSf  st  conHn^ai  tp^um,  I  u  J 
Protect  1 1 0  ^^'  ^  ^^^'^^  ccutri  pracUcH  recedere.  Or,  a  contingat 
fiS  H.  6. 3.  ^^'^  *^^  '^o^  arripere^  vel  infra  Ulum  termmum  d  partilnu  trmU' 
34  H.  6. 99.  marinus  redire*  Whereupon  there  be  two  conclusions  to  bee 
30  H.  6. 3.         observed. 

39  H.  6. 4.  Tinty  that  though  the  protection  be  allowed  by  the  courtfor 

a  yeare,  yet  if  it  be  repealed  by  an  If^notetdmut^  that  dieie- 
Bommons  or  re^attachment  shall  be  grants  upon  the  reocak 
within  the  ;^eare ;  for  the  protection  that  was  allowed  baa  tbe 
said  clause  in  it.  And  of  tnat  opinion  be  oor  later  bookes ;  and 
the  repeale  by  Innotescimui  should  serve  for  little  purpose,  if  the 
law  should  not  be  taken  so. 

Secondly,  that  albeit  he  that  had  the  protection,  either  nwnOira 

oe  prqfichtray  retume  into  England^  and  haply  be  arrested  and 

in  prison,  yet,  if  he  came  over  to  provide  mumtion,  habittmeirts 

of  warn,  victuals,  or  other  necessaries,  it  is  no  breach  of  the  said 

conditioBall  clause,  nor  aeainst  the  act  of  13  Richard  3.  cap<  i^f 

for  that  in  judgement  of  law  comming  for  such  things  as  are  of 

necessity  wr  ue  maintenance  of  the  warre,  ftioratur  aecordme 

to  the  intention  of  the  protecdon  and  statute  aforesaid.    And 

thus  much  of  the  two  first  protections,  am  cfausM  vQbmus,}^ 

Jedur€B  and  moratur€B, 

[H  RegUtrom         [H  As  to  the  thurd  protection  cum  claundi  volumus^  the  king 

981.  b.  by  his  prerogative  regularly  is  to  be  preferred  in  payment^w 


(s)  The  sense  requires  thirdly  here ;  and  that  where  thirdly yh  '^\  ^^^ 
hejbufthly.    But  the  print  ui  the  former  editions  is  as  we  have  given  it. 
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his  duty  or  debt  by  his  debtor  before  any  subject,  although  the  33  H.  8.  c.  29. 
king's  debt  or  duty  be  the  latter ;  and  the  reason  hereof  is^  for  '"^^^  preambl  e 
that  thesaurus  regis  est  fundamentum  bdli^  etJirmamenhttH  pads.  ^2*  *'^*  o 
(1)  And  thereupon  the  law  gave  the  king  remedy  by  writ  of  pro-   18^3.°"'  ^ 
tection  to  protect  his  debtor,  that  he  should  not  be  suea  or  ibid.  56. 
attached  untill  he  paid  the  king's  dd>t.    But  hereof  grew  some  ^7£-  3-  8B.  b. 
inconvenience,  for  to  delay  omer  men  of  their  suits,  the  king's  ^S.^t^'.^' 
debts  were  the  more  slowly  paid.    And  for  remedie  thereof  [m].  RotljPatr*  '^^ 
it  is  enacted  by  the  statute  of  25  E.  3.  that  the  other  creditors  37  ^  3.  part.  1 . 
may  have  their  actions  against  the  kmg's  debtor,  and'proceed  to  m.  a. 
judgement,  but  not  to  execution,  unlesse  he  will  take  upon  him  ["0  '^^6  ^*  3- 
to  pay  die  kbig*8  debt,  and  then  he  shall  have  execution  against  /^' ^hs.  qSq 
the  king's  dd>tor  for  both  the  two  debts.  3go,  Hob%  1^) 

Hm  Jund  of  proljection  hath  (as  it  appeareth)  no  certaine^time 
limited  in  it.    But  in  some  cases  the  subject  shall  be  satisfied 
before  the  king ;  [n]  for  regularly  whensoever  the  king  is  inti-  £n]  41  E.  3. 15. 
tied  to  any  fine  or  duty  by  the  suit  of  the  party,  the  par^  shall  ^7  £•  3*  73* 
be  first  satisfied  as  in  a  decies  tantum.     And  so  if  in  an  action  ^^'  ^^^' 
of  debt  the  defendant  denie  liis  deed,  and  it  is  found  against  him,  ^    ^*  ^  * 
he  shall  pay  a  fine  to  the  king,  but  the  plaintife  dudl  be  first 
satisfied;  and  so  in  all  other  like  cases.     And  so  it  is  in  bills  pre- 
ferred by  subjects  in  thestar-qhamber,  there  costs  and  dammages 
(tfany.be)  shall  be  answered  befioretbe  kiag^s  fine,  as  it  is^  daily 
in  experience. 

The  fourth  protection  cum  cUmsuld  vohimus  is,  wbena  man 
sent  into  the  kmg's  service  beyond  sea  is  imprisoned  there,  so  as 
neither  protection  profecturtB  or  nwratura  will  serve  him ;  and 
this  hath  no  certaine  time  limited  in  it;  [0]  whereof  you  shall  [f] legist,  siepe. 
reade  at  large  m  the  Register,  and  F.  N.  B.  J".  N.  B.  28.  C. 

fp]  Now  we  are  at  length  come  to  protections  cvm  dausuU  [p]  Vide  7  Co. 
notumus ;  all  which,  saving  one,  are  of  grace,  and,  as  hath  beene  ^*  9*  Caltiib's 
said,  are  implyed  under  Uic  generall  protection ;  for,  dAFitz-  cM«Ant  laid.a. 
Herbert  saith,  every  loyall  subject  is  in  the  king's  protection.  Of 
these  protections  of  grace^  you  shall  not  read  much  in  our  yeare 
books,  because  they  stayed  no  actions  or  suites.    \q\  Of  the  [fll  ^S?*;,^^* 
divers  formes  of  these  you  shall  reade  at  large  in  the  Register^  A  B  C  I)  R^ 
and  JP.  N.B.  which  weretoo  long  and  needlesse  to  be  here  recited.  ^ '  q]  h.  Regis- 

The  protection  cum  clausula  nolumus,  that  is  of  right,  is,  that  ter,a8o.  Statut 
every  spirituall  person  may  sue  a  protection  for  mm  and  his  de  14  &  3. 

§0008,  and  for  the  fermors  of  their  lands  and  their  goods,  that  ^' ^'  ^'  3^'  ^' 
ley  shall  not  be  taken  by  the  king's  purveyor,  nor  their  car-  ^  ^^'^' 
riages  or  chattels  taken  by  other  ministers  of  the  king,  which 
writ  doth  recite  the  statute  of  14  E.  3. 

Of  these  protections  I  cannot  say  any  thing  of  mine  owne 
experience;  for  albeit  queene  Elizabeth  maintained  many 
warres,  yet  she  granted  few  or  no  protections ;  and  her  reason 
was,  that  he  was  no  fit  subject  to  be  imployed  in  her  service 
that  was  subject  toother  mens  actions,  l^t  she  might  be  thought 
to  delay  justice  (2). 

Sect. 


(1)  See  ante  30.  b. 

(2)  Since  lord  Coke's  time  protections  have  fallen  wholly  into  disuse ;  lord 
Ctttts,  a  famous  officer  in  thereign  of  WiHiam  the  third,  beins  the  last  person 
indulged  with  one,  of  whom  our  Reports  take  notice.  3  Blackst.  Comm. 
8th  ed.  289,  and  3  Lev.  332.  However,  it  is  still  usual  in  acts  of  parliament  to 
guard  against  die  use  of  protections  in  suits,  to  which  persons  acting  upder  the 
authority  of  the  legiriatnre  are  parties. — [Note  206.] 
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Sect.  200. 

HTHE  fflh  M,  where  a  man  is  entred  and  prof e^d  in  religion.  If  suck 
a  one  sue  an  action,  the  tenant  or  defendant  may  shew,  that  such  am 
is  entred  into  religion  in  such  a  place,  into  the  order  of  Saint  Benet,  andis 
there  a  monke  professedy  or  into  the  order  of  friers^  minors  orpreachenj 
and  is  there  a  brother  professed,  and  so  of  other  orders  of  retipon,  Sfc,  and 
aske  judgement  if  he  snatl  be  answered.  And  the  cause  is  this ;  that  when 
a  man  entreth  into  religion,  and  is  professed,  he  is  dead  in  the  law,  and  hii 
Sonne,  or  next  cousin  incontinent  shall  inherit  him,  as  well  as  though  hewn 
dead  indeed.  And  when  he  entreth  into  religion,  he  may  make  his  testa* 
ment,  and  his  executors ;  and  they  may  have  an  action  oj  debt  due  to  him 
before  his  entry  into  religion,  or  any  other  action  that  executors  maj 
have,  as  if  he.  were  dead  indeed.  Ana  if  that  he  make  no  execuiours  wm 
he  entreth  into  religion,  then  the  ordinary  may  commit  the  adndnisiratm 
of  his  goods  to  others,  as  if  he  were  dead  indeed. 

W  Bwct.Ub.6.  ^JffNTRED  and  professed  in  reUgion."    [a]  tr  It  ^l5^ 

fo.  415. 481.  "^^  is  to  be  observed,  that  a  man  doth  enter  into  L  a.  J 

fo  MJ**^FIeti  religion  at  his  first  comming,  and  liveth  under  obe- 

]ib.6.  ca.  41. '  dience ;  but  he  is  iiot  professed,  till  a  yeare  be  past,  or  some 

5  £.  3.  tic.  time  of  probation.  And  he  is  said  to  be  professed,  when  be  hath 

Nooabil.ft&  taken  the  habit  of  religion,  and  vowed  three  things,  obedience) 

^^'i\^'  wilfull  poverty,   and  perpetual  chastity.     And  therefore  our 

I  E-  3-'9^  author  saith  here,  entred  and  professed. 
7  H.  4.  a. 

Doct.  &  Stad.  *'  Into  the  order  of  friers^  minors  [6],  or  preachers.**    It  ap- 

jS*    *'  ^6*'    peareth  ui  our  bookes,  that  of  friers  there  were  foure  orders,  viz. 

II  ^Tib-^K^.  *"^"o«>  augustins,  preachers,  and  cannelites ;  and  thefrancUcasi, 
(Poit.  136!  a.)  capuchini,  and  ohservantes^  are  included  under  the  title  of 
[6]4H.4.ca.i7.  mmors;  and  they  were  called  observants,  because  they  be  not 
35  H.  8.  ca.  IS.  conventuall  or  ioyned  together  in  a  brotherhood,  but  live  sepa- 
rately, and  bind  themselves  to  observe  more  strictly  the  rites  of 

fc]  Bncton,  their  order  [c]  CUm  quis  semei  se  religioni  contulerit,  renuncuit 
n».  431.  b.  mnnibus  quce  saculi  sunt,  habit d  distinctione,  utriim  hahUtrnff^ 

,  bationis  suscpperit,  vel  habitum  prq/essionis. 

*^  He  is  dead  in  the  law.**  Civiliter  mortuus,  or  fnorttuu  sacuh 
nq  Bncton,  [d]  TKere  is  a  death  in  deede,  and  there  is  a  civill  death,  or  a 
fo.  301 .  ^6.  death  in  law,  mors  civilis  and  mors  naturalis,  as  here  it  appeared! ; 
w^w  ^^  therefore  to  oust  all  scruples,  leases  for  life  are  ever  made 

Ikui,  Hb.  6,  during  the  naturall  life,  &c.  (1)  If  the  father  enter  into  religion, 
ca.  41 .  '  .then  snail  his  sonne  and  heire  have  an  assise  of  mordancester,  and 
W  F.  N.  B.  1^.  the  writ  shall  say,  [e]  Si  W.  pater,  Sfc.  die  quo  obOt  habitum  rA- 
5  jEL  4. 3.  gionis  assumpsit,  in  quo  habitu  professusfutt,  ut  dicitur. 

f'  Ai 


(1)  See  ace.  2  Co.  48.  b.  Blackst.  Comm.  8th  ed.  v.  1.  p.  139.  v.  s.  i^i- 
But  by  lord  Coke's  observing  here,  that  natural  is  added  to  oio^  all  scruflet,  it 
teems  as  if  he  did  not  conceive  it  to  be  absolutely  necessary. — [Note  807.] 
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[13271  ^^  **Aswdl(Uthoughhetoeredeadindeed,"  But  yet 
^^  J  to  three  purposes,  profession,  that  is,  the  civill  death, 
hath  not  the  effect  of  a  naturall  death. 
First,  this  civill  death  shall  never  derogate  from  his  owne  grant, 
nor  he  any  mean  to  avoid  it.  And  therefore  if  tenant  in  taile 
maketh  a  feoffment  in  fee,  and  entreth  into  religion,  his  issue 
shaU  have  no  formedon  during  his  life ;  because  that  should  be  in  (F.N.B.  150.  F.) 
derogation  of  his  ewn  grant,  and  be  a  meane  to  avoyd  the  same. 

.  [/]  Secondly,  it  shall  never  give  her  availe,  without  whose  [/]  3a  £.  1. 
consent  he  could  not  haveentred  into  religion,  and  therefore  his  t>ower,  176. 
wife  after  his  civill  death  shall  not  be  indowed,  untill  his  naturall  ^i^*,f '    ^^ 
death.    But  if  the  wife,  after  her  husband  hath  entred  into  reli-  ^  e^^^' 

fion,  alien  the  land  which  is  her  owne  right,  an[d  after  her  Eatre  conge,  59. 
usband  is  deraigned,  the  husband  may  enter  and  avoid  the  ai  £.  4. 14. 
idienation.  ,  (Ante  33.6.) 

Thirdly,  it  shall  not  worke  any  wrong  or  prejudice  to  a  stranger 
that  hath  a  former  right ;  and  therefore  if  the  disseisor  entreth 
into  religion,  and  is  professed,  so  as  the  land  descends  to  his 
heire,  yet  this  descent  shall  not  toUe  the  entrie  of  the  disseisee. 

[g]  A  woman  cannot  be  professed  a  nunne  during  the  life  of  [js]  5  £•  4-  3-  ••' 
her liusband.    But  some  do  nold  a  diversitie  [h]  that  ante  cama-  p{j  is  h.  6. 33. 
iemcapulam^  the  husband  or  wife  may  enter  into  religion  without  per  Fortetc 
any  consent,  but  post  carnalem  copulam  neither  of  them  can 
without  consent  of  the  other. 

[t]  But  if  a  man  holdeth  lands  by  knights  service,  and  is  pro-  \t]  31  £.  3. 
fened  in  reliffion^  his  heire  within  age,  he  shall  be  in  ward,  [k]  If  &ollauoo,  sg. 
I  be  disseised,  and  my  brother  releaseth  with  warranty,  and  is  [j^,^^'  ^' 
professed  in  religion,  and  the  warranty  descendeth  upon  me,  this  Vidtbe Chapter 
warrantie  shall  binde  me ;  because  I  am  his  heire,  and  such  inhe-  of  Warranty, 
ritanoe  as  m^  brother  had  shall  descend  upon  me.  ^^t.  t 

[H  And  if  one  joyntenant  be  professed  in  religion,  the  land  J^^-  r^^^' 
shfufsurvive^  the  other.    If  a  man  or  woman  be  professed  in  J^Jj^,  ^L 
reli^n  in  Normandie^  or  in  anie  other  foraine  part,  such  a  pro-  (p^t.  |g,.  b,) . 
fession  shall  not  disable  them  to  bring  any  action  in  England^ 
because  it  wanteth  triall ;  but  they  must  be  professed  in  some 
house  of  religion  within  this  realme,  for  that  may  be  tried  by  the 
certificate  ofthe  ordinarie,  so  as  of  foraigne  professions  the  coiA- 
mon  law  taketh  no  knowledge  (1).    [m]  And  yet  in  some  case  {mlioE.  3.511. 
one  that  is  professed  in  religion  within  the  realme  shall  have  an  14^3- 
action ;  as  ifhe  be  made  an  executor,  or  if  he  be  an  admmistrator,  ^  If^^^®^  *^' 
he  shall  maintaine  an  action,  not  in  his  owne  right,  but  in  right  ^^  |^/^  ^ 
o^tbedead.  ^  3H.6. 94. 

[fi]  If  a  monke  be  made  a  bishop,  or  a  parson,  or  a  vicar,  he  M44B-3-9- 
ahiul  have  an  action  concerning  his  bishopricke,  parsonage,  ot  NonabUitjr,  3* 
Vicarage,  et  no  de  nmuibus*  ^ 

.  [0]  And  if  a  monke  be  fanner  of  the  kmge,  yielding  a  rent,  [o]  a  H.  4. 7*    ' 
he  shall  have  an  action  concerning  that  farme.    And  albeit  8H.5. 6. 
Littleton  speaketh  generally  of  one  that  is  professed  in  religion,  ^J^^^' 
yet  must  it  not  be  understood  ofthe  soveraigne  or  head  ofthe  aj^Elj^viii.  10, 
religious  house,  as  ofthe  abbot,  prior,  or  the  like;  [*]  for  albeit  &NoDabilitv,9. 

49  E.  3. 4.        [•]  Bract,  fe.  415,  ^\^.  4«f  •       '^^^  c-  «•  *^^  »4-.      »4  H.  4*  37.  *»• 
6H.7.  36.      Vid.  Sect.  396.      I4£.4.3(f. 

they 

t  FrdbabfiyKC^ota  718,  735,  736.&  737;  01  tfcere  IMetmteachathaiwttraMySaeendi 
Qlwayt  to  the  heir  at  ccmtnon  law. 


(1)  See  ante  3.  b.  n.  7,  to  which  add  the  arguments  in  the  case  of  Thomhy 
Mid  Fleettoood,  1  Stra.  347.    Com.  907,    10  Mod.  113.  35^.  40^*    9  Mod.  54- 
Vol.  I.  L  t 
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they  be  professed  in  reUgion,  yetb^  thepolieieof  thehWy  cknr 
are  persons  able  tOpurduMe,  aodto  imnkMand  tebeinpleadict 
to  sue  and  to  be  sued,  for  any  thing  that  ooncemes  die  noose  of 
religion ;  for  otherwiae  the  house  mi^t  be  prejudiced,  snd 
other  men  also  of  their  lawful  actions.  And  this  is  the  ancient 
[p]  Mir.  abi  kw  of  England^  as  it  appeareth  in  these  words^  [p]  dn  Uaaia 
sopra.  ^^11^5  d€  religion  appetU  racHon  al  chiefe  en  son  nosme  pMrba/H 

son  covent.    But  wnat  if  a  monke,  &c.  were  beaten,  woundecl,  or 
imprisoned,  &c«  doth  the  law  give  no  remedie  therefine  I   Tei, 
[q]  M  Am.  87.   verily ;  [^]  for  in  that  case  the  abbot  and  the  monkt  dudl  jcTne 
*^  ^  3-4i*4>«  in  an  action  against  the  wrong  doer;  and  ifthewritbeai^iaimiMi 
stH  a  8  ipsiuspriorisy  the  writ  isgowl;  and  if  it  be  oi^  ciomaiim  i^inm, 

^  RflL  36.  ^  is  i^ood  also.  Also  if  a  monke  be  by  amspiracie  fidsdy  ifll 
Bract  L5.£4i6.  maliciously  indicted  of  felony  and  robberie,  and  aftenrsidi  iB 
4«o.  13  £.  3.  lawfully  acquitted,  his  soveraigne  and  he  shall  joyne  in  a  irnt  of 
flrE^q^ft  conspirac;^  and  the  like.    And  where  LUUeUm  speakedioft 

38  H.  1. 7.  b.  ™^  ^^  is  professed  in  religion,  the  same  law  is  of  a  nunse^ 
04 E.3.  34.  b.    sanc^imoniaBsy  fmUatis  mukmdis. 

45.    7R.ft.  [r]  A  wife  is  disabled  to  sue  withouther  husband,  as mndiai 

NonabUide^s.^.  a  monke  is  without  his  sovereign ;  and  yet  we  read  in  boob  tbat 
»it!'M  ^  ^"^^  casesa  wife  hath  had  abilitie  to  sue  and  be  sued  withMt 

[<]fl  H.4.l7.«.  her  husband:  [s]  for  the  wife  of  sir  Robert  BeOmap^  one  of  ik 
(1  Bnlstr.  140.  lustices  of  the  court  of  common  pleas,  who  was  esM  or 
Mo.  7.668. 851.  banished  beyond  sea,  did  sue  a  writ  in  her  owne  namei  withoit 
iRo.  Rep.  i^  husbandC  he  being  alive ;  whereof  one  said,  eeoefMdo  nunm, 
qubd  Jbemina  feri  hrete  regUj  nim  nonunando  vkian  coMJtmttm 
rohorelegU* 
[i]  10  £.  3.  ^.       M  Kio^  Edxoard  the  third  brought  a  fiore  impedit  againit  liie 

lady  of  KfaUraversi  and  she  pleaded^  that  she  was  cofert  of 
baron ;  whereunto  it  was  replyed  for  die  king*  that  her  hmbani 
theiord  MaUravers  was  put  in  exflefor  a  certainecause;  sndifae 
was  ruled  to  answer, 
[n]  1 H.  4- 1.  b.      [a]  Kmff  Henrie  the  f^yurth  brought  a  writ  of  ward  sgiM 

Sibel  B.  who  pleaded,  that  she  was  covert  baron,  &c.  whefeonn 
it  was  replied  for  the  king,  that  her  hudiand  for  a  crimellatki 
had  committed  agAinst  the  king  and  the  peeres,  wasrdegatetf 
eatiled  into  GaMigne^  there  to  remaine  ontill  he  obtained  thi 
king's  grace:  and  Goscoigne  chi^  justice,  ex  oiKtm  SBmnm 
awarded  that  she  should 


Sir  Tho,  Egertm^  lord  dianoellor,  in  his  ammient 

which  he  puMished  ^part  by  faimselfe  in  ft^  OAm's  PlSJI 

case  depost  noHs  demanded  what  former  president  there  1    a.  J 

was  for  the  warrant  of  the  hidy  BeUMop'n  ctm  in 

a  H.  4«  7.  (1)  which  ooeasioned  me  to  aearai,  and  nponsesid 

I  found,  that  the  like  judgment  had  been  gtvenbefone  atthepaifii^ 

PI. in  Paiflam.     aent  hdden  in  Cratt.  &nA.  an.  19  JEdb^  I4  wfaer6  the  csseirs«, 

laE.  1.  that  Thomas  of  W^e^flandhmgAfvped  tbe  redbie  for  Moa^tt 

the  veare  before,  Margeriede  Afcwhis  wift,  and  Bkkavitm» 

of  the  said  Tkomasy  exhibited  their  petition  ofright  onto  the  ]»► 

liament,  for  the  manor  of  SobbiVf  wherein  her  husband  had  bot 

an  estate  for  life  joyntly  vith  her,  wad  the  inheritance  in  Bidutrd 

the  son  by  fine.    The  earie  of  Glouceetery  lord  of  the  fee,  (whoj 

daiminff  the  land  by  escheat,  had  taken  the  possession  thereof) 

>  alledged,  qubd  nonfuitjuric<m8onumy^ubdaUjmfomimiMfi^ 


(1)  See  Bllesm.  Aigum.  in  the  case  of  the  pod  natu  56. 
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in  aSptas  terras  vivente  marito  suo,  eb  qubd  prafatus  Thomas 
ahjuravU  rtgnum^  et  adhtic  xjivit;  et  asserii  idem  comes  nunguam 
kujusmodi  casum  acddisse,  et  inde  petit  post  muUas  allegationesy 
qwdpossUpradicium  manerium  tenere  ut  eschaetam  suam.    Super  Note  the  an- 
quo  per  ipsum  dominum  regem  prceceptumjuit,  qubd  tamjustic' sut  de  ^"J?*  j"***  ^^ 
utroque  ianco  qudm  dEtert  de  regno  suoy  tarn  milites  quam  servientes  |^  ^^^  "Mtters 
in  legibus  et  consuetudinibus  Anglia  experti,  mandareniuVf  qubd 
essent  coram  rege  et  ejus  consUioy  o^c*  ad  certiorandum  ipsum  regem, 
^[ualiier  et  quomodo  in  casu  isto  Juerit  procedendumy  et  qvaliter 
temporibus  prateritis  et  antecessorum  suorumin  casihusconsimilibus 
Jleri  consuevity  et  iiUerim  scrutantur  recorda  de  consimil^us;  ubi  The  ^eatan* 
recitnatur  duo  vel  tres  consimiles  cams.     Et  quia^  lioHpriks  non  thority  of  jiidi- 
videbatur  aliquibusjuri  cousenum  fuxssty  quhd  uxor  in  vitd  viri  ^  "J^i* 
^cundum  sanctam  ecclesiamy  qualitercunque  deliquisset  quoadforum        ^       ^°  *' 
regium  non  posset  nee  deberet  d  xdro  suo  separariy  et  sic  quicquid 
Jbret  in  possessione  uxoris  converteretur  in  potestatem  viri  sut,  et 
hoc  manifest^  imminueret  contra  consuetudtnem  regni;  et  etiam 
,juia  quidam  dubitabanty  qubd  de  possessionibus  ei  bonis  uxoris  vir 
possif  aliqualiter  sustentari:  tamen  coram  consiUo  domini  regisy 
vocatis  thesaurar*  et  baronibus  etjustidariis  de  utroque  bancoy  con^ 
cordatum  esty  quhd  pradicta  Margeria  rehabeat  ialem  seisinam,  Sfc, 
secundum  purportumjinis  pnedict,  Sfc.  (o)    Patet  etiam  consimU 
exemplum  tempore  Henrici  patris  reps,    I  have  cited  this  solem^e  A  solemn  reio- 
resolution  the  more  at  large,  because  there  be  many  excellent  ludonofthe 
liiiiigs  to  be  observed  in  it :  so  as  by  that  which  hath  beene  said,  la^u  this  point. 
it  plainly  uypeareth,  that  this  opinion,  concerning  the  habilitv  of 
the  wife  of  a  man  abjured  or  banished,  was  not  first  hatched  by 
Ibe  judges  in  Henry  the  fourth's  time.    And  here  is  to  be  ob- 
served, that  an  abjuration,  that  is,  a  deportation  for  ever  into  a 
fiirreine  land,  like  to  profession,  (whereof  our  author  speaketh 
here)  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
brinff  an  action^  or  may  be  iinpleaded  during  the  naturall  life  of 
her  nusband.    And  so  it  is,  if  by  act  of  parhament  the  husband  i  Bot.  358.  n. 
be  attainted  of  treason  or  felony,  and  savmg  his  life,  is  banished  '  ^'*  ^S^-  n. 
tor  ever,  as  BeVcnapy  &c.  was,  diis  is  a  civul  death,  and  the  wife  ^     "^  ^^' 
may  sue  as  Vifme  sole.    And  hereby  you  may  understand  your 
bookes,  which  tireat  of  this  matter.    But  if  the  husband,  by  act 
of  parlkuaent,  have  judgement  to  be  exiled  but  for  a  time,  which 
aonae  imU  a  relegation,  that  is  no  civill  death  (3).  And  in  8  JS.  s.  (3  inftai?.) 
an  abfuratioa  is  (called  a  divorce  betweene  the  husband  and  wife.  ^  fi.  a. 
Bed  opus  est  vUerprete ;  for  by  law  no  subject  can  be  exiled  or  ^'[^"' j^^* 
banished  his  country,  whereby  he  shall  perdtfr^/Mi^mm,  but  by  parK^ntopon 

the  oiaking  of  the  statute  of  35  £.  1.  ca.  1*  exillum  Hvgoois  de  Spencer  patris  et  filH 
tempMeB.s.    31  £.i.CaiinTita,3t.    (Ante  3.  a.) 

authority 

(2)  The  whole  record  of  Weyland's  case  is  amongst  the  collection  of  Par- 
liamentary Records  lately  published ;  and  by  this  it  appears  that  lord  Cobi 
la  not  very  accurate  in  die  voorcif  of  his  extract.  1  Pari.  Rec.  66.  Amongst 
other  deviations  from  the  record,  one  is,  that  he  mentions  two  or  three  like  casfs 
to  have  b^en  recited,  whereas  in  the  record  the  onli/  one  taken  notice  of 
is  that  of  Matilda  the  wife  of  Robert  Cissor,  in  the  reign  of  Henry  the  third. — 
[Note  308.] 

(d)  But  Uiouffh  it  is  not  a  civil  death,  vet  for  the  time  the  effect  is  the 
same  to  the  wiw ;  bjoA  Aer^fore  it  is  ecpially  necessary  that  she  should  have 
a  light  to  sue  alone«  For  the  authorities  on  this  subject,  aiee  4  Yin.  152. 
1  Com.  Dig.  18.    Carth.  149.— [Note  209. J 
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authority  of  parliament^  or  in  case  of  abjuration,  and  that  mmt 
be  upon  an  ordinary  proceeding  in  law,  as  it  was  in  this  case 
o£  Wei/land. 

Another  example  we  have  in  our  bookes  to  this  effect.  If  the 
husband  had  aliened  the  land  of  his  wife,  and  afier  had  committed 
felony  and  beene  abjured  the  realme,  Uie  wife  shall  have  acta'ts 
Ttta  in  his  life-time^  agreeable  with  the  said  resolution  in  parlia- 
ment, for  that  the  abjuration  was  a  civill  death  (4). 

See  in  the  Register^  a  woman  was  banished  out  of  the  towne  of 
Calice  for  adultery,  by  the  law  or  custome  of  that  place,  and 
Besist  fol.         there  appeareth  charia  pardonaiionu  pro  muUere  banmtd.    Sed 
313.  b.  nos  non  nabemus  taiem  conntetudinem. 

[a]  V1d«  ill  mj  [p]  ^^^  ^7  ^^  common  law,  the  wife  of  the  WngoiEn^taii 
preface  to  the  is  an  exempt  person  from  the  king,  and  is  capable  of  lands  or 
Sixth  Booke.  tenements  of  the  gift  of  the  kins,  as  no  other  feme  covert  is,  and 
w*  ^*h  'r'  ^^y  '^^  ^"^^  ^^  wxeA,  without  uie  king ;  for  the  wisedomec^the 
qoe^t!  ^  ^'  common  law  would  not  have  the  king  (whose  continuall  care  aod 
10  £.'3.  fi6.  b.    study  is  for  the  publike,  ei  circa  ardua  regni)  to  be  troubled  and 

30  £.  3. 5.         disquieted  for  such  private  and  petty  causes :  so  as  the  wife  of 
18  £.  3. 1.         ^e  j^iQg  o£ England  is  of  ability  and  capacity  to  grant  and  to, 
^1  v^V'       take,  to  sue  ana  be  sued  as  a  feme-sole  by  the  conunon  law. 

49  Ass.  8.  1 1  H.  4. 67.  14  K  3.  Voucher,  110.  so  £.  3.  Nonabil.  9  31  £.  3. 
Quar.  imp.  146.  3  H.  7.  14.  19  H.  6.  a.  «8  H.  6.  13.  7  H.  7.  7.  a.  86  H.  6.  Aid 
)e  Toy,  34.    Flet.  li.  2.  ca.  63.  in  fine.     PI.  Com.  331.  Staimf.  Praar.  10.  b.    (Ante  3.  a.) 

[6]  18  £.  3. 9.  [6}^nd  such  a  queene  hath  many  prerogatives ;  as,  she  ahall 
??.^  ^  ^  fina  no  pledges,  tor  such  is  her  dignity,  as  she  shall  not  be 
?"^B.'io..A.  amerced.  •»     7. 

The  queene  nor  the  king's  sonne  are  restrained  by  the  statute  . 
of  1  H.  4-  cap.  6,  concerning  grants  by  the  king, 
[c]  1 8  £.  3.  33.       [c]  In  a  guare  impedit  brought  by  her,  some  say,  that  plaiarty 
34  ^  3-  35-  76-    is  no  plea,  no  more  than  in  the  case  of  the  king, 
rd]  33  £.  3.  [d]  If  any  bailife  of  the  queene's  bring  an  action  concerning  the 

Bre.  346.  hundred,  he  shall  say,  in  contemptum  thmini  r^is  et  regina. 

Il^^"*  O-Tte  queen  shall  pay  no  toUe  JlSS] 

fr]  F.  N.  B.  W  ^'  "^®  tenant  of  the  queencalien  a  certame  part  L  i,,  J 

335.  A.  of  his  tenancie  to  one,  and  another  part  to  another,  the 

queene  may  distraine  in  any  one  part  for  the  whole,  as  the  Jdoff 

may  doe ;  but  other  lords  shall  distraine  but  for  the  rate ;  and 

therefore  where  the  queene  so  distraineth,  there  lyeth  a  writ  de 

[/]  F.  N.  B.      onerando  pro  raid  portione.    [/]  The  writ  of  right  shall  not  be 

1.  F.  directed  to  the  queene  no  more  than  to  the  king,  but  to  her 

bailife.     Otherwise  it  is  when  an  v  other  is  lord. 
[g]  14  £.  g.  [g]  In  case  of  aide  prier  of  the  queene,  it  is  domina  repM 

voucher,  i  lo.     inconsidta,  and  the  cause  of  the  aide  prier  shall  not  be  counte^ 

31  £.  3. 53.  pleaded  no  more  than  in  the  king's  case.  And  see  where  the 
17  £.'  a!  Is  ^^^  ^^^^  ^  granted  of  the  kin^  and  queene,  and  where  of  the 
10  £.  3.  iy\       queene  oneiy,  and  she  of  the  king,     [h]  But  a  protection  shall 

5  £.  3.  4.        ?5  £•  3-  Aide  del  rojr.66.       lO  £.  3.  18.      36  H.  6.  Aide  le  10^,34. 
[h]  31  £.  3. 13.    34  £.  3.  Protect.  133.     1 1  H.  4.  67.  b. 

bc' 


(4)  Vid.  Mich.  9  &  10  E.  1.  Rot.  46.  A  toife.  shall  have  a  writ  of  deceit, 
against  her  husband^  who  levies  ajine  in  her  name, — Vid.  Rot.  Pari.  3  &  4  E-  4- 
n.  4a.  Special  act  to  enable  the  duchess  of  Exeter  to  act  as  a-  sinde  w»w» 
during  the  life  of  her  husband^  who  was  attainted  of  treason.'  Hal.  MSS.— See 
the  act  in  Ro.  Pari.  v.  5.  p.  548.— [Note  210.] 
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be  allowed  against  the  queene,  but  not  against  the  king.    Nei- 
ther shall  the  ^ueene  be  sued  by  petition,  but  by  a  pracipe. 
ftj  The  queene  is  not  bound  by  the  statute  of  Martebridge  for  p]  30  E.  3. 5. 
owving  a  distresse  into  another  country. 

W   If  any  doe  compasse  the  death  of  the  queene,  and  W  LVstat.  de 
declare  it  by  any  overt  fact,  the  very  intent  is  treason,  as  in  tlie  ^5  E,  3.  de  Pro- 
case  of  the  king.  ditionibua. 

[/]  No  main  may  marry  the  queene  dowager  without  the  [q  Rot  Pari. 
king's  licence  (1).    But  let  us  now  returne  to  Littleton.  »  H.  6.  nu.  7. 

;    **  ^^  ""'y  *"^^^  ^  *«rto«i^^  and  his  exeadors,  SfC."     [m]  If  fm]  4E.4,  «§. 
"A.  be  bound  to  the  abbot  of  2).     A.  is  professed  a  monke  in  ^  £•  4-  4- 
the  same  abby,  and  after  is  made  abbot  tnereof,  he  shall  have  ^^^  ^  '®'  *• 
an  action  of  debt  against  his  owne  executors.  H  ^  ^'  *  ^• 

«  T'L        t        J'  6  H.  7.  35.  b. 

Inen  the  ordinary  may  commit  the  administration^  8fC.  as  if 

he  tnere  dead  indeed"    [n]  Note  the  statute  of  31  £.  3.  ca.  11,  [n]  PI.  Com. 

Uiit  ^iveth  actions  to  the  administrators,  speaketh  of  a  man  that  a8o»  281.  Grei*. 

diM  intestate,  which  by  the  authority  of  Littleton  extendeth  as  ^^^^^^'^  «»^ 

well  to  a  civill  death  as  t6  a  natural!. 

Sect.  201. 

jI^HE'  sixth  is,  where  a  man  is  excommunicated  hy  the  law  of  holy 
church,  and  he  sueth  an  action  reall  or  personall,  the  tenant  or 
defendant  may  pleade,  that  he,  that  sueth,  is  excommunicated,  and  of  this 
tC  behoves  him  to  shew  the  bishop's  letters  under  his  scale,  witnessing  the 
excommunication,  and  aske  judgment ;  if  he  sitall  be  answered,  Sjc.  Bui 
tn  this  case,  if  the  demaundant  or  plaintife  cannot  deny  it,  the  writ  shall 
ihbt  abate  (le  breve  n'abatera  my)  but  the  Judgment  shall  be,  that  the  tenant 
or  deferidant  shall  go  quit  unthout  day,  for  this,  thnt  when  the  demandant 
or  plaintife  hath  purchased  his  letters  of  absolution,  arul  shewed  them  to 
the  court,  he  may  have  a  resummons,  or  a  reattachment,  upon  his  originall, 
After  the  nature  of  his  writ.  But  in  the  other  Jive  cases  the  writ  shall 
abate,  S^c.  if  the  matter  shewed  may  not  be  gainsaid. 

*'EXCOM' 


^  (1)  We  have  searched  m  vain  for  the  parliamentary  roll  of  8  Hen.  6.  cited 
in  the  margin  as  an  authority  for  this  position.  It  is  neither  amongst  the 
printed  Statutes  at  large,  nor  amongst  the  Rolls  of  Parliament  lately  published. 
Yet  It  is  taken  notice  of  as  a  statute  in  the  Abridgment  of  Parliamentary 
Becords.  Cott.  Rec.  589.  In  another  of  lord  Coke's  works,  he  cites  it  as  of 
the  8  Hen.  6.  See  3  Inst  i8.  But  we  cannot  find'  any  such  statute  in  print  *► 
It  IS  not  meant  by  this  to  doubt  the  existence  of  such  a  statute.  Yie  only 
apprize  the  reader  of  the  inaccuracy  in  the  reference  to  it.  For  the  doctrine 
of  marriages  of  the'roj^o/  family,  we  refer  Uie  curious  reader  to  the  opinion 
of  the  judges  in  the  reipn  of  George  the  first,  when  they  were  consulted  on 
the  prerogative  claimed  by  the  kmg  over  his  grand -children ;  and  to  the 
debates,  whilst  (he  act  of  the  last  reign  for  regulating  the  future  marriages 
of  the  royal  family  was  under  the  consideration  of  pariiament.  See  Fortesc. 
Rep.  401 .  12  Geo.  3.  c  1 1.  Ann.  Reg;  for  1773,  and  the  two  protests  of  the 
dissentient  lords  in  Joum.  Dom.  Proc.  3  March  1773.— [Note  311.J 

[♦In  1  Bl.  C.  326,  there  is  a  reference  to  this  statute  of  8  Hen.  6.  4  Rilev 
Piac.  Pari.  673,  where  the  statute  can  be  found  at  length.] 
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MBnet  Eks.  «<  J7XC0MMVNICA  TED,  1 1 1  awuiiiiwfi.  i  iiyiniii 
teS?.:^-  «f*S"    [g]  S<«rf  l^potfnt  kaitrebpm^mcc^cn,  to 

Brhimi,  ol  40.   <^  ^^  ogfir  fum  poUd,  nee  aJiqmem  cowgwrc,  fibd(  yv  ii 
lo.  1^5.  o/tif  potsU  conxemru 

ivJf '  ^tw'fl  \      Excommunicatio  at  nUiUaUud^futm  cemtmru  it  emume  tdj9ik$ 
Boctr.  Pbc  8.)  ^ccittiasiicoprolataitin/iiciaf  prrvamskgii^^ 
[*]  F.  H.  B.       mentorum,  et  quandoque  hommum.    [*]  It  k  divided  into  die 
^f*  greater  and  the  lesser.   Mimortstfptrqmamquuittmermmaitanm 

partidpaiiane  caiucientia  vel  taUeidiA  arceahar,    Mqfor  at,  ^, 

nott  idum  d  iocrameniorumf  vcrwm  tHam  JUiehkm  i%mmmmf 

exchidUiHab  {mmactnU^iniCMepmrutetiihUii*    BnXelAiad 

[q  BnctoD,       them  both  disableth  the  party,   [b]  Cum  txcomuumiaaof  atfffh 

490.  b.  ace        figc  orarcp  nee  lomd,  necpalam^  nee  ehKemdit^^  necvetd 

Hceif  exeats  ^uUnudampenanis.  Butereryr^exoom-  rX34n 
[c]aoE.3. 15.  munication  disableth  not  the  party,  [c]  Ifbailiiesaiid  I  .  *| 
ti  H  9  ao        commoii^  or  any  other  oorpolrationanltigate^  ^.^  ^ 

di  £.4. 49.        bring  an  action,  €JXMiMiReiisMn0ii^  in  &  iMilifct  shall  notdiiaUs 

theniy  for  that  they  sue  and  answer  by  attorney.  Otherwiieitii 
of  a  sole  corporation.  But  if  ezecotors  or  adminiitmlfln  be 
excommunicated,  they  may  be  disabled ;  because  they,  which 
converse  with  a  person  excommunicate,  are  ex(»mmuniGStealio. 
.J  See  Artk.  [d]  If  a  bishop  be  defendant,  an  excommunication  by  die  mne 
itn,  ca.  7.        bidiop  against  the  plaintife  shall  not  disable  him,  and  it  ihsU  be 

5  £.3. 8.  intended  for  the  same  cause,  if  another  be  not  shewed. 

8  E.  3. 70.  ' 

0H.7.ai.  10H.7.8&9.     18E.3.58.   ft8£.3.97.    16 £. 3.  Ezcool  5.  ftoKs. 

ibid.  9.    3  U<  4*  3- 

rej  Bracton,  "  The  bishcp's  letters  under  hit  seek."    M  None  can  certifie 

lib. 5. 10. ^6. b.  excommengement  but  only  the  bishop,  unlesse  the  bishop^ 

90  H.  6.^17.  beyond  sea  or  in  rcmotis;  or  one  that  nath  ordinary  juri<c|i<tioe> 

aoE.3.  Excom-  and  is  immediate  officer  to  the  king's  courts,  as  the  archdesoim 

itteosemeut,  90.  of  Richmcfidj  or  the  dean  and  diapter  in  time  of  vacatioD- 

33  £.3.  ibid.  99.  jyj  Bq^  ,n  ancient  time  every  officiall  or  commissaiy  migh^ 

n  H  4  14.*^  ^^*5^  excommengement  in  the  king's  court ;  and  for  Uie  mi»- 

y.N.B!  64^65.  chiefe  that  ensued  thereupon,  it  was  ordained  by^liameiit, 

939.  7  £1 4. 14.  that  none  should  testifie  excommengement  but  the  bishop  ool^* 

8  H.  6. 3.  [^]  If  a  bishop  certifie  that  another  bishop  hath  certined  hnn, 

IbcTgb  ^^^  ^^  partie  which  is  his  diocesan  is  excommunicated,  thii 

iRo'Abr.883.)  certificat  upon  another's  report  is  not  sufficient.  [A]  If  the  bishop 

[/J  11  H.4. 69.  of  RomCf  or  any  other  having  foraigne  authority  doth  excom- 

in  Debt.  municate  any  subject  of  this  realm,  and  certifieth  so  moeh 

[$]  33  £•  3-  under  his  scale  of  lead,  this  shall  not  disable  the  party  t  fo^ 

f'n.'b.^.  ^^  common  law  disallowes  aU  acts  dpne  in  disability  of  nj 

(by.  371.  b.  subject  of  this  realm  b^  any  forraine  power  out  of  tiie  reeikae, 

4  Inst.  397.)  as  things  not  authentique,  whereof  the  judges  should  |;ive 

m  16  £  3.  allowance,    [il  If  the  bishop  certifieth  the  excommunicatioii 

&1C01Q.  4.  under  seal,  albeit  he  dyeth,  yet  the  certificate  shall  sene* 

i^ft^*  ^k^'  \y  W  ^*  V^  innodatus  faerit  per  escommunicaHones  dioenes  fr$ 

V.  N.^B.  64.    '  div^rm  delictis,  et  pr^ert  Uteras  absolutiani$  de  unA  seeUtdiAy  se» 

4  H.  7. 15.  erit.abtolutuif  quousque  de  omnibus  aliis  absohatur. 

ia£.  4  15*    I4H.414*  [»]  14  S*  3* -Excon.  8.    8£.s.ibid.s& 

[k\  Hill  14  E.  3.  Conin  regc,  London,  in  ThcMor.    (Ante  97.  *.    Post  344.) 

"  Bishop:*   Episcopus,  a  bishop,  is  regulariy  the  king's  imii^- 

diate  officer  to  the  king's  court  of  justice  in  causes  ecdesiasticani 

and  all  the  bishoprickes  in  England  are  of  the  king^s  foundatioD, 

[I]  t7£.  3  r.40.  and  the  king  is  patron  of  them  all ;  m  and  at  the  first  thej  were 

«6    K.    3-     ««P.  «         *r  »  L  J 

de  Provisa.     as  H.  8.  ca.  10.     3  Co.  73,  le  cue  de  deene  &  chapter  de  Norwich. 

Mat.  Par.  pig.  62.    Vid.  Sect.  133,  134.  donative, 
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dcmstive,  and  so  it  appeavci  by  oar  bookes,  and  by  acts  of  parfia- 
laenfty  and  hj  history,  and  that  was  per  tratUlionem  annuH  Sfptutth 
raki  bacuHf  i.  e.  the  crosier  (i ).    And  king  Henry  the  first,  being 
jpersuaded  by  the  bishop  of  Rome  to  make  them  elective  by  Uieir 
chapter  or  covent,refiisiNl  it  (a),  [m]  But  king  JbAn  by  his  charter  [m]  Rot  Pateatr 
acknowledging  the  custome  and  right  of  the  crowne  in  former  15  Janoary,  17 
times,  yet  granted  ck  eommuni  ctmsensu  haronum^  that  they  558*  Jj*"»n*»- ' 
should  bee  eligible,  which  after  was  confirmed  by  divers  acts  of  f^  35^^^ 
parliament.    And  afterward  the  manner  and  order,  as  well  of  Lntat.  de  Ccr- 
dection  of  archbishops  and  bishops,  as  of  the  confirmation  of  the  Ible.    95  £.  3. 
election  and  consecration,  is  [nj  enacted  and  expressed  in  the  ^'*^^*  ^ 
statute  of  25  H.  8.    But  by  the  statutes  of  31  H.  8.  and  1  E.6.  ^r^  ci.a 
(3)  they  were  made  donatrre  by  the  king^s  letters  patents,  both  [^j  ^^  '^  3,  * 
which  sti^utes  are  repealed  (4),  and  the  statute  of  35  H,  8.  doth  ca.  ao. 
yet  remame  in  full  force  and  eflfect  (5). 

And 

(1)  Mr.  Washingtouy  one  of  the  writers  against  the  dispensmg  power  in  the 
reign  of  James  the  second,  insists,  that  in  the  Saxon  times  biwoprics  were 
conferred  in  parliament ;  and  that  die  king's  investiture  was  subseouent  to  such 
deotioB.  For  proof  of  this  position,  one  of  his  chief  authorities  is  the  follow- 
ing passage  in  Ingulphus :  A  muUis  annis  ante  retroactis  nidla  erat  elecfio  prar 
leioTMM  mere  libera  e$  canomca ;  sed  omnes  dignUaies^  tarn  episcoporum  qtMi 
abbaiumj  regie  curia  pro  gud  complaeeniid  con/erebeU.  Ingulph.  Hist.  foL  509.  b. 
Observat.  on  Eccles.  Jurisd.  34.  Another  mstance  relied  on  is  the  election  of 
Wulstan  bishop  of  Worcester,  which  Matthew  Paris  describes  in  the  words 
following :  VutanmSy  electa  ad  archiepiscopatum  Eboracensem  Aldredoy  unanimi 
consensu^  tarn  cleri  qa^m  toiiut  plebis,  rege  insuper^  ut  quern  velleni  sibi  eligereni 
prasulem  et  ammarum  pasiorem,  annu^nte,  in  episcopum  ejusdem  loci  eUgjtur. 
Matth.  Par.  Hist.  2o:^[Note  flia.] 

(8)  After  some  strunles,  Henry  gave  up  the  point  of  investiture ;  but, 
according  to  Mr.  Wawmgton,  elections  of  bishops  continued  as  before  till, 
king  John's  time ;  and  he  says,  there  are  precedents  of  many  bishops  elected 
in  parliament  in  the  reigns  or  Stephen  and  Henry  the  second.  Observat*  on 
Eccies.  Jurisd.  33,  and  2  Snelm.  ConcO.  42  &  119. — [Note  213.] 

(3)  31  H.  8.  c  9,  &  1  £•  o.  c.  2.  But  the  former  statute  only  relates  to  the 
new  bishoprics  erected  by  Henry.    See  Rastall's  3d  ed.  of  Stat.*-rNote  214.] 

(4)  But  notwithstaadioff  the,  repeal  of  the  1  £.  6,  the  election  or  bishops  is^ 
as  tiiat  statute  ennihaticairy  expresses  it,  mere  $hadam^  colour^  and  pretence ; 
for  by  the  25  of  Hen.  8.  if  they  do  not  elect  the  person  recommended  by  the 
long  s  letter  mismef  which  accompanies  his  congi  dHire^  they  incur  the  penal- 
ties of  9Lpr4iemuMre,  See  s.  7.  There  is  no  such  statute  now  in  force,  in 
respect  to  deaneries,  which  we  have  observed  in  a  former  note ;  and  yet  the 
election  to  the  old  deaneries  is  m  practice  controlled  by  the  king's  letter 
missive^  as  much  as  the  election  to  bishoprics.  See  ante  95.  a.  note  4.  It  is 
probable,  therefore,  that  the  letter  misHve  is  of  considerably  greater  antiquity 
as  to  both  than  the  statute  of  Henry  the  eighth.  Ibid. — [Note  215.] 

(5)  This  was  once  doubted ;  for  the  1  Mar.  st  2.  c.  2,  which  repealed  the 
1  Edw.  6,  was,  by  an  oversight,  as  it  seems,  wholly  abrogated  by  the  1  Jam.  i. 
c.  25,  instead  of  beinff  abrogated  merely  so  far  as  relates  to  tne  marriage  of 
priests.  At  lenffUi,  however,  the  judges  held,  that  the  1  £•  6.  c.  2,  was 
virtually  repealed  by  the  1  &  2  Ph.  &  M  c.  8,  and  1  Eliz.c.  1.  SeeTVactsby 
Antiq.  Soc.  v.  3,  p.  416.  12  Co.  7. — ^It  is  observable,  that  lord  Coke,  in  this 
his  account  of  the  patronage  of  bishoprics,  omits  distinguishing  those  of  the ' 
old  foundation  from  those  of  the  nefw.  But  this  is  material,  Uie  latter  beine 
still  donathe  by  letters  patent,  according  to  the  statute  of  31  H.  8.  whi<£ 
avtfioriied  thek  erection.  See  31  H.  8,  c.  9,  m  Rastall's  edition  of  the  Statutes. 
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And  where  LUdeton  saith,  that  the  huhop  under  hk  seaie  moit 
M  a  £.  3.  ^tifie,  &c.  it  is  to  be  knowne,  [o]  that  none  but  the  king^ 
c^ne,  160.  courts  of  record,  as  the  court  of  common  pleas,  the  kine'sbendi, 
a  e\^«  justices  of  gaole  delivery,  and  the  like,  can  write  to  the  bishon  to 
44  E.  3.  Is.  certifie  bastardy,  mulierty,  loyalty  of  matrimony,  and  the  like 
8  R..ft.  ecclesiastical  matters ;  for  it  is  a  rule  in  law,  that  none  bat  the 

Conusans,  88.  king  can  write  to  the  bishop  to  certifie ;  and  therefore  no  inie- 
(ftRo.Abr.^9.)  riour  courts  as  London^  Noronch,  Yorkcy  or  any  other  incopora* 
[j»]4i  £.3.  tion,  can  write  to  die  bishop,  but  [p\  in  those  cases  the  plea 
^ft  F  3*  ^  ™ust  be  removed  into  the  court  of  common  pleas,  and  that  court 

14  H.  4.  Q5.       ""**  ^^^  *®  ^^^  bishop,  and  then  remand  the  record  agame. 

fH.  4.  la.         ^^^  ^'^  ^^  ^0^6  '^^  respect  of  the  honor  and  reverenice  wfaidi 
Legist.  7.  a.       the  law  gave  to  the  bishop,  being  an  ecclesiastxcall 
I.  N.  B.  6.  E.    judge,  1:9^  and  a  lord  of  parliament  by  reason  of  the  ri34l 

baronie  which  every  bishop  hath  (i).    And  this  was  [^  |,  J 
[«]  8  E-  8-  59«    *he  reason  [a]  a  quare  impedU  did  not  lye  of  a  church 
^  Qow-^Im      ^°  ^^^  in  the  county  next  adjoyning,  for  that  the  lordship'i 

BrooU,  109.    35H.6.30.    iiH.6.3.    a4£.3.33. 

marcheit 


—As  to  the  IrUh  and  Wdih  bishoprics,  about  which  lord  Coke  is  silent,  the 
former  by  force  of  the  Irish  statute  of  a  Ehz.  c.  4,  are  made  donative  by  the 
kmg's  letters  patent ;  but  what  the  latter  are,  we  cannot  at  present  infomi  the 
reader,  Mr.  Browne  WiUis's  5uri«y  of  the  CathedraU,  which  is  the  only  bode 
we  are  possessed  of  on  the  subject,  not  stating  how  the  Welsh  bishops  are 
created._[Note  ai6.] 

(1)  Ace.  ante  70,  b.  94.  a,  &  97.  a.— We  have  already  taken  notice,  that  ac- 
cordmg  to  lord  Hale,  the  title  by  which  bishops  sit  in  parliament,  is,  not  having 
6aro«ia/ possessions,  but  usage  and  cuitom ;  and  that  his  notion  had  been  ably 
controverted  by  bishop  Warburton.  Ante  70.  b.  n.  3.  However,  on  further 
mvCTtigatong  the  subject,  we  incline  to  concur  with  lord  Hale.  But  then  it » 
with  some  little  addition.  In  the  Anglo-Saxon  times  the  bishops  cer&mly 
were  admitted  to  sit  in  parliament ;  and  as  this  was  prior  to  their  holdmg  their 
states  by  a  baronial  tenure,  it  could  not  then  be  on  account  of  their  baroniei; 
^or  will  It  be  easy  to  suggest  any  other  probable  reason  for  their  presence 
dunng  tiiat  period,  than  an  usage  founded  on  the  propriety  of  having  the  heaiis 
of  the  church  to^uard  it  from  injury,  and  to  assist  the  other  members  of  the 
A  K  *"*^^  *°  ^®"'  deliberations  on  religion  and  other  ecclesiastical  concerni. 
At  the  Conquest,  as  all  agree,  the  possessions  of  the  bishops  were  converted 
mto  baromes ;  and  for  a  long  time  after  they  were  summoned  to  parliament  as 
barons  by  tenure.  But  it  is  no  less  certain,  that,  for  many  centunes  past,  they 
have  been  called  to  sit,  without  any  regard  to  their  temporal  possessions,  or  the 
t«iureby  which  they  are  holden ;  which  is  more  especially  true  in  the  iDStance 
of  the  new  sees  erected  by  Henry  the  eighth,  the  bishops  of  these  never  having 
bad  any  estates  by  a  baronial  tenure,  and  consequent^  having  no  claim  to  be 
called  to  parliament  otherwise  than  as  prelates  of  the  church,  and  by  reason 
11  k^  ^^^'  T*''^^  ^*^  ^®  ^^H  ^^^^^  prevailed  in  respect  to  their  order.   If 

*  1  J  ^  *?' .'  *^"8^  the  bishops  once  sat  in  parliament  for  their  baronies, 
yet  Jord  Coke  s  position,  which  imports  that  they  stDl  «t  by  the  same  titter  is 
nbt  strictly  accurate;  but  we  should  r^er  adopt  lord  Hale's  idea  of  their 
sittiDff  by  usage  as  more  applicable  to  the  present  circumstances.  Perhaii, 
indeed,  lord  Coke  only  meant  to  refer  to  the  more  ancient  reason  of  their  bcmg 
summoned  to  parhament,  and  thence  to  infer,  that  in  presumption  of  law  diey 
are  sUll  deemed  to  be  called  on  the  same  account ;  in  which  case  there  is  little 
more  than  a  difierence  of  words  between  him  and  lord  Hale. '  As  to  Wshop 
warburton  s  hypothesis  on  this  subject,  we  still  think  that  he  shows  yest 
aoiiity ;  but  at  the  same  time  we  camiot  help  owning,  that  he  appears  to  usts 
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marcben  could  not  write  to  the  bishop:  [b]  neither  ahallcoiiu-   M  15  £•  3- 
aance  be  ^pranted  in  a  ouare  impedU^  because  the  inferior  court  ^^^^^^^^' 
cannot  wnte  to  the  bishop.    And  herewith  agreeth  antiquitie.  ^^  3/9.^ 
[c]  NuUus  aUiu  pnster  reeem  potest  epiicopo  demandare  in^tdsi"  vide  Sect.  134. 
tionem  fadendam.    [d]  And  another  speaking  of  loyaltie  of  [c]  Bract. 
marriage,  nee  aUus  qwtmrex  wper  hoc  demandaret  episcopo^  quod  j!^  3*  ^^:.^ 
inde  inguireret.    Episcopus  alteritu  mandatum^  qudm  regisj  n6n  gap.  14  *'  '  ^ 
ienetur  obiemperare.     And  therewith  agreeth  Britton  abo.  Britt.fol.  946.6. 


**  The  writ  shaU  not  abate  (le  breve  n'abatera  my),  S^."  Abater 
ia  a  French  word,  and  signifieth  destruere^  or  proxternere,  to 
destroy  or  prostrate.  And  abatement  de  brief e  is  a  prostration 
or  overthrowing  of  the  writ. 

[*]  *^  ShaU  go  quit  toithout  day^  Sfc**     That  is,  to  go  quiet  r*]  Bract  1.5. 

without  any  continuance  to  any  certaine  day;  and  therefore  the  ">!•  495* 

defendant  is  not  bound  to  any  certaine  attendance,  untill  the  M.    1^3  %^^ 

party  purchaseth  his  letters  of  absolution,  and  the  reattachment  ^  j^,  p.  1^ 

or  resommons  be  sued,  the  entry  of  which  award  is^  idea  loquda  Tide  Sect.  6^1. 
pretdicta  remaneat  sine  die  quousque,  Sfc, 

**Day"  Ditf«,  [<?]  in  legall  understanding  is  the  day  of  appear*  NsiH-s. 

ance  of  the  parties,  or  continuance  of  the  plea.    And  you  shall  ^^j!^  '' 

understand,  that  first  in  reall  actions  there  are  dies  communes^  ^^  ^^  g*  ^'  ^j* 
common  dayes,  whereof  you  shall  reade  in  divers  ancient  statutes. 

U^  Also  in  all  summons  upon  the  originall  there  must  be  fif-  (/}  Articni. 

teene  dayes  after  the  sommons  before  the  appearance,   [gl  But  '^'P^^^  ^* 

if  the  onginall  be  returned  tardCf  and  somntons  alias  goeth  forth,  ^^-J  o  ^  J^  J' 

there  must  be  nine  retumes  between  the  teste  and  uie  retume.  ^u,  e.^. 

And  so  in  other  judiciall  processe  in  reall  actions,  saving  if  conu-  SElis.  Dier.ass. 

sans  be  demanded  to  be  holden  within  his  manner,  there  processe  (^  Ii»t  567.) 
shall  be  awarded  from  three  weekes  to  three  weekes. 

And 

t  It  ihmttd  be, ««  U  $eemt,  FUta,  Hb,  5.  cap,  115. 

have  too  much  indulged  in  speculation,  more  adverting  to  what  struck  him  aa 
the  most  rational  and  proper  grounds  of  adpiitting  the  bishops  into  the  house 
of  lords,  than  to  the  fact  of  the  real  title.  He  represents  the  bishops  to  sit  as 
barons  by  tenure^  so  &r  as  regards  the  judicial  capacity  of  the  lords,  and  as 
prelates  of  the  churchy  so  far  as  the  lords  act  in  a  legidaHve  character.  But  the 
fact  on  which  he  builds  the  firstpart  of  his  distinction  fails  him;  because,  for 
the  reasons  already  stated,  the  bishops  no  longer  have  baronies  by  tenure,  nor 
have  had  any  for  several  centuries  past.  Besides,  independently  of  this,  the 
whole  of  the  speculation  seems  to  us  unfounded  in  any  sufficient  authority^ 
and  consequently  the  mere  ofispring  of  modern  refinement ;  our  simple  and 
wilettered  ancestors,  when  they  laid  the  foundations  of  the  English  parliament, 
not  being  likely  to  have  acted  under  the  influence  of  a  policy  so  deep,  as  the 
nice  distinction  thus  attributed  to  them  necessarily  supposes.  At  present  we 
have  only  to  add  further  on  tlus  curious  and  difficult  subject,  that,  as  we  have 
touched  it  so  slightly,  our  observations  should  be  understood  as  intended  to 
convey  only  a  genend  idea*  Should  the  reader  have  occasion  to  penetrate 
more  deeply  into  the  subject,  he  must  consult  the  several  pieces  published  in 
1679  on  Uie  controverted  question,  wheUier  the  bishops  can  vote  m  the  preli-. 
minary  steps  of  a  bill  of  attainder ;  particularly  the  tracts  hj  bishop  Stillingfleet. 
and  Mr.  Hunt  for  the  ri^kt,  and  those  by  lord  Hollis  against  it.  See  1  Bum*. 
Hist.  fol.  ed.  460.  9  SuUingfleet's  Ecdes.  Cas.  saS.  Hunt's.  Argument  for 
the  Right  of  die  Bishops  in  Capital  Cases,,  1 28.  HoUis's  Remains,  133.  See 
further,  Seld.  tiL  Hon.  ed.  1678,  p.  697.    Staunf.  PL  C.  153.— [Note  317.] 
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jlad  bflfcie  tbe  statute  of  arlicsii  JtfMrcftorfaa,  m  a^ 
[9}  Mir.  cap.  t.  and  attsdunentf  in  plea  of  land  there  shall  be  o-jittytnH  the 
^^  '^.  ^  terme  of  fifteene  days,  [q]  And  it  qppeareth  as  veil  by  the 
^&  lib.v"'  *^"^  as  by  the  ancient  aothon  of  the  lav,  vho  vrote  before 
ioL965.  *  the  statntOi  that  this  vas  the  ambient  common  lav;  and  thezca* 
Brit  fol.  979.  b.  son  of  these  long  dayes  giTen  in  reall  actions  vas  the  reeovoy 
flete,  1. 6.  c.  6.  being  so  dangerous,  that  the  tenant  might  the  better  provide 
r^  1  iV  6  9^  ^°^  ^  ^  ansver  and  of  proofea.  [*]  But  by  consent  dief 
I5E.3.  Jonr»9a.  ^^7  ^^  Other  than  common  dayes. 

91  E.  3. 99!  And  it  is  not  aaiisse  to  note  vhat  the  ancient  lav  vas  in  pro- 

>5  Ajs.  oeeding  a^pinst  a  man  for  his  life.    And  therefore  heare  what 

Brittoo,  f.  10.  b.  BritUm  saith :  Sur  le  prtMentment  de  eestjkiomf  (under  vhicb  lis 

indudetli  also  treason)  xoiUms  nous  (for  be-  vrote  in  the  kiog^ 
name)  que  irestoui  ceux^  gue  ent  serr*  auUtes^Jace  le  riaconi  haOi' 
mentprender^  et  tafement  lour  corps  em  prison  garder^  eiqueik 
sont  menes  deotad  nous^  cm  decant  nos  justices  :  et  per  ceo  qm 
nwBu^  nesoit  disarms  ile  lour  respom,  xtoilons  gee  cens^  faswaii 
sesentprieef  que  i&  e^  tew^  de  purteyer  lour  respons  15  jour  m 
mofns  sUm  &  prieut^  et  en  dementiers  soient  eqfement  gerdeL 
r]  Fortncae  in  [rj  Vide  ForUscue  of  this  matter.  And  see  the  Mirror^  thst  is 
ibfD  de  Lu-  some  cases  the  party  convicted  had  for^  dayes,  or  at  least  thirtj 
^^^^  dayes  to  sbev  some  matter  to  disturbe  (that  is,  to  arrest)  jadg^ 
nrfe^A,  Sect  Di^i^  winctk  aov  I  knov  is  gone  f m  desuetudinem^  una  great 
Septchoses  dis-  espeditiim  is  nov  made  in  pleas  of  the  crovne  canoenung  the 
tnrben  judge-  life  of  man.  Sed  de  morte  namims  nulla  est  cmnctatio  huge, 
rT'r^^'k  ^'}  And  the  use  ofthekinff's  bench  at  this  day  is,  that  if  tbe 
hiJi^}}^^'  ofienoe  be  rommltted  in  anottier  county  than  vhere  the  beach 
i;^l^    sits,  and  the  inditement  be  removed  by  ^er^art,  there  must  te 

ftfteene  dayrbetveene  every  processe  and  the  returae  thereof; 

but  if  it  be  eonmiitted  in  tne  same  county  vhere  the  bendi  nt, 

they  auiy  proceed  de  diein  diem ;  but  so  they  vill  do  rsrdj. 

But  let  us  retuma  a^aine  to  the  common  pleas. 

[a]  Artie,  super       Secondly,  there  is  a  day  called  dies  spectaUs ;  [a]  as  in  m 

VKja*'  '^P'*;   assise  in  the  king's  bench  or  common  pleas,  the  attachment 

II  Am  m'       need  not  be  15  (byes  before  the  appearance.    Otherwise  it  ii 

It  Am.  4!^         before  justices  assigned.    But  generally,  in  assises,  the  jodget 

99  Aaf.  79.        may  give  a  special!  di^  at  their  pleasure,  and  are  not  bouad  ts 

3  H. 6.  Am. ft.    the  common  dayes;  [*]  and  theM  dates  th^  wmr  give  ss  veil 

99  E^^*"       o«t  of  termeasvitii^*    So  upon  an  imparlance  toe  court  maj 

9  W.  ifcap.  olt  W^  ^^7  speciall  or  [mrticular  di^,  but  tnat  must  be  in  the  teme 

time;  ana  likewise  in  ti  scire  facias^  upon  a  fine  or  a  recovery 
[*]  1^-N3. 177.  in  a  reall  action,  because  it  is  a  writ  of  Bzecution ;  and  soit  ■ 
U  Ah^  ^  ^^  ^^  ^^  servitia  and  the  like,  and  in  all  judiciall  vrits:  in 
94  £^3. 31.  processe  against  an  infant  to  judse  of  his  age,  or  vhere  the 
39  e!  3.  to!  husband  prayeth  in  ayd  of  his  vi6»  or  in  ^pone  at  the  suit  ef 
9  J£.  4. 18.  the  defendant,  there  need  not  be  fifteene  daves^  ^Also  after  de- 
pu^^^^fl  nuiirer  in  lav,  the  court  may  give  vhat  day  they  vilL  [&]Andit 
is^E^i^  Ss  worthy  the  notmg,  that  if  in  an  assise  the  parties  be  adjooned 
Uf]  41  £.  3.  ^  fVestm.  usque  15  Pasckay  there  th^  be  not  demandable  till 
Jotr,  16.  the  fourth  day;  but  if  it  be  adjourned  usaue  diem  Lunm^  sr 

^  jl*  4-  4*  diem  Martis^  there  the  parties  are  demandable  <m  that  dav. 

97^m!  aa.  Thirdly,  W  there  is  a  day  of  grace,  dies  gratia^  otk&j^ 

M  3  £-9!         courtesie.    The  name  doth  shev  of  vhat  kind  it  is ;  and  r^* 
AT«wfi«,  ite.     lariy  Uiis  day  is  granted  by  the  court,  at  the  prajer  of 
16  &a.  Jonr^o.  the  K9*  demandant  or  plaintife  in  wiiose  delay  it  is,  and  ^1357] 
99  £.  3. 90.        ^^^  31  the  prayer  or  tenant  or  defendant.    But  it  is  [^  ^  J 
obo.^  worthy  of  observation,  [d]  that  a  day  of  grace  is  never 

Hie  Etfl  of  Shrewsbmy's  case.     33  H.  6. 4t.  [4  14  S*  3-  Jov.  94.      JS  &  9. 

ibid.  91.   99  £.3.9.    97  £.3. 88.  granted, 


_j 
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ipranted,  wlme  ibe  king  is  party  by  aide  prayer  of  the  lenani 
or  defendant ;  nor  where  any  lord  <»  parliament  or  peere  of  the 


„  , —  day  in  law,  and  to  that  da  v  the  judgement  hath  relation :  iB^3->i>M.ao. 

but  no  de&ult  shall  be  recorded  till  the  fourth  day  be  past,  unlease  ^^  ^^^' 

it  be  in  a  writ  of  right,  where  the  law  aUoweth  no  day,  but  onely  31  £.'3. 13. 

the  day  of  retume.    Thia  day  is  sometimes  called  dies  anwrit^  41  £.  s/ibid.  le. 

nod  sometimes  a  diet  dolus.    But  it  were  too  long  to  enumerate  33  H.  6. 49. 

all.    This  shall  be  sufficient  to  ^ive  the  reader  a  taste  to  under-  ^  ^^'  ^7* 

stand  the  residue  concerning  this  matter.  jy^^^  ^^ 

39  H.  5.  sg.    S4  K.  3.  a8.    24  £.  $.  Brere,  556.    Bract,  lib.  5.  foL  367. 

[/]  There  is  also  a  day  ofappearance  in  court  by  the  writ,  and  [/]^i^3*4^ 
l>y  the  roll.    By  writ,  when  the  sherife  returns  the  writ.    By  the  ^  'u^g^**' 
roll,  when  lie  hath  a  dav  bv  the  roll»  and  die  sherife  retumes  not  ^\  '  [?^ 
the  writ,  there  the  defendfant,  to  save  himselfe  from  oorpordl  6  £.4, 
paine,  as  by  imprisonment,  or  to  prevent  the  losse  of  issues,  or  to  7  £•  4<  15. 
save  his  freehold  or  inheritance,  may  appeare  by  the  day  he  hath  3  £.  4, 18. 
by  the  roll.  ?«h4*'    b   • 

[^JNpte,  it  is  said  commonly  that  the  day  of  nifiivYW,  and  the  9711.8.^4.  * 
day  m  bank,  is  all  one  day.    That  is  to  be  understood  as  to  n  Co.  40. 
pleading,  but  not  to  other  purposes^  ^7^9*  a. 

There  are  diesjutidici  (which  [h]  BriUm  calleth  temps  cavena*  ^^  ^^^' 
Ues)  and  dies  nonjuridici.    Diesjuridtd  (except  it  be  in  ajsiseo)  r^i  3,  n^  ^  ^^ 
ure  ouiy  inthe  teaime.    [f]  And  there  be  also  in  the  tearme<^tef  ao.   4H.6.^ 
nonjuridici.  As  in  all  the  fouretearmes  the  sabbath  day  is  not  cSff<  40  £.3. 31. 
JuHdicus,  fi}r  that  ought  to  be  cenfecrated  to  ditine  service  (1).  19^.*°^  ^^') 
Also  in  Michaelmasse  tearme  the  feasts  of  AU  Sah^  and  of  ^£^2^*^'  ^ 
All  Souks  (9) ;  in  HiOarie  teartne  the  Purification  qfih€  Blessed  (ainit  364.) 
Virgin  Mirie ;  and  in  Eatter  terme  the  feast  of  the  Asaensien  are  [i]  Mirr.  cap.  3, 
not  diesjuridiciy  but  set  apart  by  the  ancient  judges  and  sages  of  ^^  Euep- 
tbe  law  for  divine  service.    As  for  Trinitv  tearme,  it  sometimes  V^"  ^ V^°'^/' 
had  seven  dayes  of  returne,  and  was  9a  lon^  atf  MichadmusH  i^^t^^  '* 
tearme  is  now:  but  for  avoiding  of  infbction  in  that  bet  time  of  Cro.  Cbib  ees.* ' 
the  yeare,  and  that  men  might  not  be  letted  to  gather  in  harvest^  Cro.  Ells.  fts7;) 
three  retumes  (since  Littleton  lyrote)  vile.  Crastino.Sancti  JohagmsM 
JBaptistte,  Octabis  SanctiJohannis  Baptistm^  aHd  1  sSdncHJolmnmM 
JOaptista^  are  by  the  statute  of  39  H.  8.  cut  o^,  and  become  3aH.8.cAp.ai. 
dies  nonjuridici.    And  in  those  dayes  the  feast  of  Saint  John 
tie  Baptist  was  not  diesjuridiais.    And  the  said  statute,  called 
Dies  tommunis  in  Banco,  is  in  divers  points  (since  Littleton 
wrote)  altered,  as  by  the  said  statute  appeareth.    And  in  ancient 
lime  respect  and  reverence  s^as  had  by  law  to  oertaine  times,  as  it 
appeareth  [k]  by  the  statute  of  fT.i.  cap.  51,  which  hath  a  short  [fc]W.  i.csp. 

but  ultimo. 


(1)  Writ  of  summons  in  a  common  recovery  was  made  returnable  iq  m 
month  from  the  day  of  Easter,  which  happened  to  be  Sunday ;  and  the  tenant 
in  tail  who  was  vouchee,  died  the  same  day.  The  judgment  was  reversed  ^ 
because  it  could  not  be  given  till  the  day  after  the  vouchee's  death,  and  then  it 
came  too  late.  Sxoan  and  Broome^  4th  part  Burr.  v.  3'  p.  1596-  But  thou|^ 
Sunday  is  not  dies  juridicus  for  giving  judgment,  or  awarding  Judicial  process, 
yet  it  is  for  some  other  purposes,  as  for  exhibiting  an  inrormation  on  the 
$&6E.69  against  engrossing.  W.  Jo.  156.— [Note  318.] 
,  (9)  In  consequence  of  the  a^eviation  of  Michaehqts  If  nn,  by  the  94  Gee.  3« 
c.  48,  these  two  days  do  not  now  fall  within  it.— [Note  91^] 
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but  an  excellent  preamble :  viz.  Ei  pul^ceo  que  grand  charitte 
serra  defaire  droit  a  touts  en  tout  temps^  ou  mestior  serroit;  fmr- 
xneu  est  per  assentment  des  prelates^  que  assises  de  navel  disseisin^ 
mortdauncestery  et  darreine  presentment^  fiiissent  prises  enlc  Advent  ^ 
""  en  Septuafresimef  et  en  Quaresme^  auxibien  come  (le  home)  prent 

lenquestes  :  et  ceopria  le  roy  ajs  eresqves, 

[I]  This  statute  is  expounded  in  bookes,  which  I  have  ondjr 
added,  to  the  end  the  studious  reader  might  understand  the 
bookes  that  darkly  speake  of  this  matter,  and  be  ignorant  of 
nothing  that  belongs  to  the  understanding  of  any  part  of  the  law. 
Now  Advent  is  a  moneth  before  the  feast  of  the  Nativittf  of  our 
Saviour  Christy  so  called  de  adventu  Domini  in  came,     Septua* 

fesima  beginneth  ever  on  the  sabbath  day,  and  is  the  third  sab- 
ath  belfore  Shrove  Sunday,  so  called,  because  it  is  the  seven- 
tieth day  before  the  feast  of  Easter.  Sexagesima  is  the  second 
sabbath  beforeS^rove  Sunday^  so  named,  because  it  is  the  sixtieth 
day  before  Easter ;  and  so  of  Quinquagesima  and  Quadragesima, 
[m]  whereof  you  shall  reade  in  acts  of  oarliament,  and  ancient 
authors  (3).  '  Now  as  there  be  dies  juridiciy  so  there  be  hora 
convenienteSy  whereof  the  Mirror  sutn,  [n]  cJ^usion^  que  len  tient 
pleas  per  dimenches  (id  est  sabbaths  J  ou  per  outers  jours  defendus^ 
ou  deoant  le  soleil  levi/j  ou  noctantre,  ou  en  dishonest  lieu. 

[0]  Furthermore,  there  are  (as  ancient  authors  term  them) 
dies  Solaris  et  dies  lunaris,  secundum  quod  Deas  divisit  lumen  d 
tenebrisy  ex  quibus  duobus  diebus  effidtur  unus  dies,  qui  dicitur 
artMnalis,  ex  die  pracedenie  et  node  subsequentCy  qm  constat  ex 
24  Aoris* 

But  we  at  this  day,  retaining  the  same  method,  do  differ  in 
words.  For  we  say,  dierum  alii  sunt  naturalesy  alii  ariifidales ; 
dies  naturalis  constat  ex  34  horisy  et  continet  diem  sohzrem  et 
noctem  :  and  therefore  in  indictments  of  burglary,  and  the  like, 
we  say,  in  node  ejusdem  diet,  Iste  dies  naturalis  est  spaiiwny  in 
^  sol  progreditur  a&  oriente  in  occidentemy  d  ab  occidente  iterum 
tn  orientem.  Dies  artifidalis  sive  Solaris  incipit  in  ortu  solisy  d 
desinit  in  occasu:  and  of  this  day  the  law  of  England  takes  hold 
in  many  cases.  Now  divers  nations  begin  the  day  at  divers 
times.  The  Jemesy  the  Chaldeansy  and  BabylonianSy  begin  the 
day  at  the  rising  of  the  sun ;  the  Athenians  at  the  fafi ;  die 
Umbri'm  /to/^beginne  at  midday;  the  Egyptians  and  Romanes^ 
from  midnight ;  and  so  doth  ihe  law  of  England  in  many  cases. 
Of  all  which  you  shall  reade  plentifull  matter  in  our  bookes,  and 
ia  my  Reports,  which  by  this  short  instruction  you  shifll  the 
better  understand. 

[pj  There  is  also  annus  minor  and  major.  The  lesser  veare 
consisteth  of  365  dayes  and  sixe  houres,  whereby  in  every  fourth 
yeare  there  is  dies  excrescensy  which  makes  that  yeare  to 
t:f  have  in  rei  veritate  366  dales,  and  that  is  called  annus  P]  3571 
major,  [y]  A  quarter  of  a  year  containeth  by  legall  t  k  J 
computation  91  dayes,  and  half  a  yeare  containeth 
183  dayes;  for  the  odde  hours  in  legall  computation  are  rejected ; 
and  by'[r]  the  statute  de  anno  bissextiUy  it  is  provided,  qtd^ 
computentur  dies  ille  excrescens  et  dies  proximi  prtecedens pro  unico 
dicy  so  as  in  computation  that  day  excrescent  is  not  accounted. 

A  month. 


\m]  W.  1 .  cap. 
51.  fiiit  anno 
3  £.  1.  Britton, 
fbl.*i34,ca.  53. 
[n]  ]IGrr.  lib.  6, 
aect  1. 

[•]Bract.Ub.4* 
Ibl.  364. 
Britton,fol.d09. 
(Cro.  Elis.  43. 
1  Stand.  936.) 


GoLcap.  T. 
▼er.4,&. 


[p]  Bract  lib.  5. 
lol.  359. 
Britton, 
fol.  sog.  a. 

I 

W  17  Elix. 
I>ieri34j^. 
(9  Bo.  Abr. 

621.) 

[r]  91  H.  3. 

Stat,  de  anno 

fajiteitili. 


X3)  See  further  as  to  dies  nonjurididy  SpeLnan*s  Treatise  on  the  Terma 
amongst  his  Posthuma,  page  87. 
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A  monthy  mensisi  is  regularly  accounted  in  law  38  dajes^  and 

not  according  to  the  solar  month,  nor  accordins  to  the  kalen- 

dar  [5],  unlesse  it  be  for  the  account  of  the  lajps  in  a  quare  M  6  Co.  6a. 

impecUt.    There  a  mensis  Solaris^  and  mensis  lunaru.    Solaris  est  Catetbye'scaM. 

1 2  pars  annif  viz»  spatium  30  dierum  horarum  10  «*  mintUorum  30,  ^*  ^  c^*"j 

et  tunarU  est  spatium  28  dierum.  ,g^\       *  *"' 

'^  Resummons  or  reattachment**    These  are  writs  that  the  de- 
mandant or  plaintife,  after  he  hath  obtained  his  letters  of  abso- 
lution, may  sue  out  to  bring  the  tenant  or  defendant  againe  into 
court  to  have  day,  to  make  answer  unto  him.     [/J  And  these  rJ  ™^^  ^^-S* 
writs  doe  lye  in  all  cases  when  the  plea  is  discontinued  or  put  Britton,  ca.  74. 
without  day,  either  in  this  case,  or  in  case  when  the  demandant  7  Co.  99, 30. 
or  tenant  hath  his  ag^,  or  for  the  non  venue  of  the  justices,  or  in  (Post.  363.  a.) 
case  of  a  protection,  or  essoine  de  service  le  rovy  S^c.    Of  these 
writs  there  be  two  sorts,  viz.  generall  and  speciall,  whereof  you 
may  see  presidents,  and  reade  more  at  large  in  the  case  of 
discontinuance  of  processe  in  my  Reports,  and  need  not  here  to 
be  inserted. 

'^  Upon  his  original.**  This  is  intended  of  his  originall  writs.  But  in  the  case 
or  of  that  which  is  instead  of  an  originall  writ.  But  note,  that  of  outlawry  the 
in  the  other  five  cases  the  writ  shall  abate ;  and  in  the  case  of  !J^*  ***Jt^5!f** 
excommengement  the  writ  shall  not  abate,  but  the  plea  to  be  put  ^^^  y^^  pardon, 
without  day  until!  the  plaintlfe  purchase  his  letters  of  absolution,  44  £.  3. 37. 
and  sue  out  his  resummons,  or  reattachment. 

In  ancient  times  more  persons  seemed  to  be  disabled  than  these 
six  recited  by  Littleton.    As  first,  he  that  was  a  leper,  and  by 
the  writ  de  leproso  amoxendo  ir^  propter  contagionem  morhiprcS' 
dicti  (as  the  writ  saith)  et  propter  corporis  deformitatem  (as  others 
say)  to  be  removed  from  the  society  of  men  to  some  solitary 
place ;  and  thereupon  [u]  it  is  said,  datur  etiam  exceptio  teneiiti  M  Bract,  lib.  5. 
expersond  petentis  peremptoria  propter  morbum  pelentis  incurabi-  ***^'  4^** 
lem  et  corporis  deformitatem ;  ut  si  petens  leprosus  fuerity  et  tam 
deformis  qubd  aspectus  ejus  sustineri  non  possit^  et  it  a  quod  ^ 
communione  gentium  sit  separatusy  talis  quiaem  placitare  non  po- 
test, nee  hareditatem  petere.     [x]  And  herewith  Britton  agreeth.   ^  ,  «  . 
Treating  of  disabled  men,  as  men  outlawed,  abjured  the  realme,  foi.  4a!&  88.  ^ 
attainted  of  felony,  &c.  he  addeth,  nemesd,  ouste  de  commongents. 

[y]  And  Fleta  saith,  competit  etiam  ei  excepiio  propter  lepram  r^-i  pj^j^  ^  g^ 
manifestamy  ut  si  petens  leprosus  fuer it,  et  tam  aeformis  quod  d  cap.  99.* 
communione  gentium  merito  debet  separari ;   talis  enim  morbus  ^a  E.  3.  in  dors. 
petentem  repellit  ab  agendo.  clan,  ao  Part. 

And  if  tnese  ancient  writers  be  understood  of  an  appearance  a^4*  Re  Ute? 
in  person,  I  think  their  opinions  are  good  law;  for  they  ought 
not  to  sue  nor  defend  in  proper  person,  but  by  atturney :  for 
they  are  separated  ct  communione  gentium  propter  contagionem 
morbi  et  deformitatem  corporis. 

Before  the  Conquest,  tnis  disease  was  not  known  in  England; 
for  master  Camden ,  wi*iting  of  Burton  Lazers  in  Leicestershire, 
saith,  [a]  primis  Normannorum  temporibus  coUecta  per  Angliam  M  Camden  in 
stipe  nosocomium  hoc  constructumferunt,  quo  tempore  lepra  (aua  Leicestershire, 
d  nonnuUis  elephantiasis)  gravissim^  vi  contagionis  per  Angliam  ^^^  Burton. 
serpsit.    And  it  is   called  morbus  elephantiasis,   oecause  the 
skmnes  of  lepers  are  like  to  elephants,    [b]  And  the  law  of  roT-^*| 
England,  for  the  removing  of  the  lepers  from  the  society  of  men  xig.  vene  44** 
to  some  solitary  place,  is  grounded  upon  God's  law.      *  45, 46.    Num. 

cap.  ▼.  verse  1,  9.    it.  Rejgum.  c.  15. 
*  It  thwld  be  cap.  40,  u$  it  icemt. 

Als6 
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by  the  lord,  because  he  is  dead  in  law ;  and  yet  hii  blood  or 
bondage  is  not  thereby  altered,  but  his  person  in  respe^  of  hb 
[<f|  GlaoTil.  profession  only  privileged.  [d\  In  decreialUnu  statutum  est,  qwbi 
lib.  5.  cap.  5.  nidlm  epucopus  spurios  aid  servos^  donee  d  domnis  nd$  Jwerui 
BrittoD,  fo.  79.  nianumusi,  ad  sacros  ordines  promqvere  prasumat.  But  notwitfa- 
^  ^'  .  standing  his  person  is  privileged  till  he  be  disgraded. 

[e]T1eti,  lib.  ft.  And  so  it  is  nolden  in  t^'  our  old  bookes.     [e]  If  a  PlS^ 
S^P*  4^  villeine  be  made  a  knight,  for  the  honour  of  his  decree  I    k  J 

Mrpnu"*  ^^  person  is  priviledged,  and  the  lord  cannot  seise  him 

untill  he  be  disgraded.  NuUam  vilem  personamy  naiionetpiimmf 
xel  senilis  conditionist  ad  mdUia  strenuUatU  ordinem  promoceri 
licebit ;  sed  cdm  d  daminis  stds  petantur  ut  nativi^  ipds  prvA 
degradatiSi  statim  ad  judicium  procedatur, 

[/]  F.  N.  B.         '*  If  a  free  man  taheth  a  niefe,^*    [/]  Some  have  holden,  that 
^'JP'  ^7  ^^  marriage  the  wife  shall  be  free  for  ever ;  but  the  better 

ViUein  Je^        opinion  of  our  bookes  is,  that  she  shall  be  privHedged  daring 
33  E.  3.  ib.  fl I.    ^^  coverture  onely*  unlesse  the  lord  himseUe  marrieth  his  niefe; 
(Pott.  137.  b.)    and  then  some  hold,  that  she  shall  be  free  for  ever  (i). 
18  £.  ft.  ib.  30. 

46  E.  3.  6.    4  £.  4.  d5.     1  H.  4.  6.    13  E.  1.  Villein,  36.      18  Ats.  10.     Doct  k 
Stud.  X41.    Mirror,  ca.  ft.  sect.  18.  ace. 

If  a  niefe  be  regardant  to  a  mannor,  and  she  taketh  afreeoiin 
to  husband  by  licence  of  the  lord,  and  the  lord  maketh  a  feoff- 
ment in  fed  of  the  mannor,  the  husband  dieth,  the  feoflee  shall 
not  have  the  niefe,  but  the  feoffor,  for  that  during  the  marriage 
she  was  severed  from  the  mannor.  And  so  is  the  booke  29  £s» 
(which  is  falsly  printed)  to  be  understood. 
I>]  16  H.  3.  [g\  1^  two  coparceners  be  of  a  villeine,  and  one  of  them  taketh 

nuuerobilt,  17.  him  to  husband,  she  and  her  husband  duill  not  have  a  maer 
8  H.  3.  oiiU  against  her  coparcener,  but  after  the  decease  of  W 

5T  V^?;.      husband  she  shall. 

F.  N.  B.  197. 

{K\  Vide  Brit-  «  [^]  But  his  remedy  is  to  have  an  action  againsi  the  huAasii 
ton,  fol.  8ft.  ^^  •»  Albeit  marriage  is  lawfull,  yet  when  it  worketh  a  prcju- 
jfi^^  ell?      ^'^  ^^  ^  ^iJtdsA  person,  an  action  in  this  case  lyeth  against  the 

husband  to  the  value  of  his  loose.    And  albeit  be  did  not  know 

her  to  be  a  niefe,  yet  the  action  lyeth  against  him ;  for  he  muit 

R]  7  R.  ft.  tit    take  notice  thet-eof  at  his  perill,  [i\  unlesse  she  be  out  of  the 

^^R^^fia  B    ^^^  ®^  the  lord,  and  vamnt;  and  then  if  one  notknowiiy 

I  i^n.'ft4o.)  her  to  be  a  niefe  marrieth  her,  some  say,  that  in  that  case  00 
[fcJ.BrittoD/  action  lyeth  against  the  husbaod.  \k\  And  likewise  the  lord 
roL  8ft.  b.  shall  have  an  action  against  those  that  were  the  meanes  to  make 

the  villeine  a  knight. 

31  H.  a.  e.  6.         <«  Saoeraigncj' pnedfuuSf  ckiefe ;  as  here,  svomrmf^  of  As 

19  H.  7.  c.  7.      housCi  is  the  chiefe  of  tne  house. 

I I  H.  4.  5.  b. 

31  H.  8.  c.  ftg.        "  Unlesse  he  be  deraigned  (sinoo  que  il  soit  deraigne)."  This 

word  {deraigne J  commeth  of  the  French  word  derayetj  or  d^ 
tannery  that  is  to  say,  to  displace  or  to  tume  one  out  of  his 
order ;  and  hereof  cometh  dera^menty  a  displacing  or  turn* 
ing  out  of  his  order.    So  when  a  monke  is  deraigned,  he  is 

degraded 


(1)  See  ante  133.  n.  3.    Peat.  137.  b. 


J» 
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dqpaded  aiicl  turned  out  of  his  order  of  religion^  and  become  a 
lajnuin. 

"  Which  should  be  incowcenieni:'  Ab  inconvenienti  is  a  good  40  Am.  «7, 
argument  in  law,  as  Littleion  often  observeth*.  And  here  Lit"  Knchden* 
tleton  concludeth,  that  the  lord  cannot  take  a  monke  out  of  his 
house,  for  that  it  should  be  inconvenient,  which  Littleton  here 
sheweth,  for  divers  reasons,  and  therefore  unlawfuU.  And  the 
inconvenience  is,  that  where  a  man  of  religion  should  live  ac- 
cording to  his  profession  in  religion,  by  the  talcing  of  him  out 
be  should  not. 

;  "  If  the  lord  might  take  hitn^  S^J*  By  this  it  appeoretb,  that 
if  a  man  detaineth  a  villeine  in  his  house,  the  lord  of  the  vil- 
leine  may  take  him  out  of  the  house ;  for  here  the  impediment, 
wherefore  the  lord  could  not  take  him  out  of  the  house,  was,  for 
that  the  villeine  was  a  monke  professed.  And  so  in  case  of  the 
wardship  here  next  following. 


Sect.  203.  ^ 

tN  the  same  manner  it  is,  iftlierebe  a  gardeine  in  chivalry  of  the  body 
and  land  of'  an  infant  within  age,  if  the  iff  ant,  when  he  tomes  to  the 
age  of  i^yeares,  entreth  into  religion,  and  is  profestj  the  ^ardian  hath  no 
other  remedy  (as  to  the  wardship  of  the  body)  hut  a  wnt  of  ravishment 
de  gard  against  thesoveraim  of  the  house.  And  if  any  being  of  full  age, 
9Dho  is  cousin  and  heire  of  the  infant,  entreth  into  the  iand,  the  gardian  hath 
no  remedy  as  to  the  wardship  of  the  land,  for  thai  the  entry  of  the  heire  of 
the  infant  is  lawfull  in  such  case. 

'^^i  ^^^^  ^f  ^omshment  de  gard!*    This  writ  is  given  by 

'  Ui(B  Statute  of  W^iz.  cap.  35,  in  verbis  conceptis ;  the  wor^ 

of  which  writ  be,  that  the  defendant,  talem  htsredenty 

[1377]  *^*  maritagium  ad  ipsum  A.  »•  pertinet,  S^c.  rapuit  et 
a.  J  ^*^"^^>  ^^'  contra  pacem.  Now  tapere  signifiem  jpro- 
^rly  to  take  away  by  violence  and  force.  And  when 
the  soveraigne  took  and  admiitted  the  ward  into  his  house  to  be 
professed,  this  in  judgment  of  law  is  a  ravishment  of  the  ward ; 
and  as  it  appeareth  in  our  bookes  before  the  said  statute,  there  9  Co.  Doctor 
lay  a  general  action  of  trespass  in  that  case.  Husse/s  case, 

**  After  the  age  of  i^yeareSf  ^c"  Our  author  mentioneth  this 
Bge  because  it  is  prohibited  by  the  statute  of  4  H.  4,  that  no  4  h.  4.  cap.  17 . 
diilde  shall  be  received  into  any  house  of  religion  before  that 
age  without  consent  of  his  parents  and  gardians,  &c« 

"  The  gardian  hath  no  remedy  y  ^c."  Here  it  appeareth,  that, 
by  the  profession  of  tfie  ward,  the  lord  loseth  the  wardship  of 
the  land,  because  he  is  civiliter  mortuuSf  a  dead  man  in  law,  and 
cannot  hold  any  inheritance  ;  neither  can  the  sardtan  continue 
the  warddiip  of  the  land,  because  by  the  civill  death  of  the  ward 
the  inheritance  is  descended  to  another,  who  is  either  to  be  in 
ward,  or  pay  reliefe.  So  as  in  this' case  the  gardian  hath  damnum^ 

•  See  tmte,  Mr,  Hargrave'a  note,  1  ,/o/.  66.  but 

Vol.  I.  Mm 
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(Soy,  1 84.         but  it  18  absque  injurid^  because  he  losetb  tibe  w«nkhip  of  tbelivi 

thoiclu(S 

by  any 

sworoi 

are  generall  (be  hath  not  any'remedj). 
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ALSO,  in  many  and  divers  cases  the  lord  may  make  manumissum  and 
""  enfranchisement  to  his  villeine.  Manumission  is  properly,  when  the 
lord  makes  a  deed  to  his  villeine  to  enfranchise  him  by  this  word  (manu- 
mittere),  which  is  the  same  as  to  put  him  out  of  the  hands  and  power  (if 
another.  And  for  that  that  by  such  'deed  the  villeine  is  put  out  <f  m 
hands  and  out  of  the  power  of^his  lord,  it  is  called  manumission.  And 
so  every  maniur  of  injranchisement  made  to  a  villein  may  be  said  to  be  a 
manumission. 

m  GlMivilL        ''JifANUMISSION;'  [I]  Manumittere,  quod  idem  est  fni 

B  rton'foAa  extra  tnanum  vel  pcftestatem  ponere. 

&c.  Sft/gy.  1 10.       ^^  quamdiu  quis in seroitute  est^  sub  nutnu  et  potestatedamd 

Fleta,iib.3.      '  tui  est.  ^ 

c«p.  1 3.  h  lib.di       Q^$  in  potestate  domini  siii  est,  in  manu  domini  sui  esse  didtmr; 

^P*  44*  sed  postquam  manuntissus  esty  ab  illo  liberabiturf  ergo  didtvf 

quasi  extra  manum,  id  est,  extra  potestatem  domini  sui  miuia. 
And  here  is  to  be  noted  (as  in  many  other  placeB  is  obaerfe^ 
what  regard  Littleton  halh  to  the  true  etymologies  of  voidi. 

[ml  Mirr.  ct.  «.       «  [m]  Enfranchisement.''  (Hereby  Littleton  explain- 
■«ct-  »^  eth  manumission.)    It  t:»-  is  deriyed  from  the  Frendi  nSjl 

wordjranchisey  that  is^  liberty ;  and  in  the  common  law  I  5  J 
it  hath  diyen  significations :  sometimes  the  incorpo- 
rating of  a  man  to  be  free  of  a  company  or  body  polittqae,  si  9 
free  man  of  a  ciQr,  or  burgesse  of  a  burroughs  &c  sometimes  U 
make  an  alien  a  denizen ;  and  here  to  manumise  a  yilleine  or 
bondman.  So  as  this  word  (enfranchisement)  is  more  geneni 
than  manumiseioni  for  that  is  pro^rly  apply^  toayillein;  and 
therefore  every  manumission  is  an  mfranchisement,  but  eve^  in- 
W  Mwr.iap  a,  franchisement  is  not  a  inanupussion.    [a]  There  be  two  kmdei 

of  manumissions,  one  expresse,  and  the  other  implyed.  Expreflie, 
when  the  villeine  by  deed  in  expresse  words  is  mannmised  and 
made  free*  The  other  impljred,  by  doing  some  act  that  maksA 
in  judgement  <ii  law  the  Yiileine  free,  albeit  there  be  no  exjraB^ 
[•]  Fortescaf ,  words  of  manumission  or  enfranchisement,  [o]  If  a  vill^  be 
cap.  46.  manumisedy  albeit  he  become  ingratefull  to  the  lord  in  thehigfaeft 

degree,  yet  the  manumission  remainea  good :  and  bereiD  the 

common  law  difiereth  from  the  civill  law,  for  Ubertimm  *** 

gratnm  leges  civiles  in  pristinam  redigunt  servitutemf  sed  l^ 

AngUce  semel  mamtmissum  semper  Uberum  judicant,  gratias  ^ 

ingratum. 

There  be  also  some  cases  where  the  villein  shall  be  priyil^d 

r  -1     V     ttu   from  theseisureofthe  lord,  albeithe  be  notabsoIutelymanuMed 

TKf^2'  o"^  infranchised.    Sometimes  ratione  loci-,  [p]iis  if  a  rSO^ 

(Dy.  aei.  b.  283.  b.)  remaine 
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remaine  in  the  ancient  demeane  of  the  king  a  yeare  and  a  day 
without  claime  or  seisure  of  the  lord,  the  lord  cannot  have  a 
writ  of  noHvo  habendo,  or  seise  him,  so  long  as  he  r^maines  and 
continues  there  (2) ;  and  the  reason  of  this  was,  in  respect  of  the 
service  he  did  to  the  king  in  plowing  and  tillage  of  the  demeane, 
and  other  labours  of  husbandry  for  the  king's  benefit.    And 
herewith  afi;ree  old  bookes,  [^J  which  say,  that  this  immunity  [9]  GlanTil. 
was  sometmies  granted  by  conmion  consent  to  the  king  for  his  ^-  ^^'  ^* 
profit,  and  for  the  help  or  ease  of  his  villeins,    [r]  If  a  villein  ^'iJ. 
be  a  priest  of  the  king's  chappel,  the  lord  cannot  seise  him  in  B^t.  fol.  79. 
the  presence  of  the  king,  for  tne  lung's  presence  ia  a  privilege  Mirror,  cap.  9. 
and  protection  for  him.     Sometimes  ratione  professionis ;  [s]  as  ^c^- 1^* 
if  a  villeine  be  professed  a  monke,  or  a  niefe  a  nun,  as  hath  been  l^l^'of  V* 
sayd.   [/}  Sometimes  (as  some  have  said)  ratione  dignitatis ;  as  if  r^  97  Zst. 
the  villeme  be  made  a  knight,  &c.     Sometimes  ratione  matri*  ».  49. 
monii;  as  if  a  niefe  marry  a  free  man,  she  is  priviled^ed  during  U]  GUnvil. 
the  marriage,  but  not  absolutely  enfranchised ;  for  if  her  hus-  r^'^*5^  ^'  . . 
band  dye,  she  is  niefe  againe,  unlesse  the  lord  himself  marrieth  g„p„^^^°'  ^  ^ 
the  niefe,  and  then  she  is  enfranchised  for  ever,  as  hath  been  said  (j£ite  136.  b.) 
before  (1).    And  it  shall  not  be  amisse.  to  observe  the  wisdome 
of  our  ahcieAts,  with  what  solemnity  (for  more  surety  thereof) 
manumiflsions  were  made.     Qui  senmm  suum  liberat,  in  ecclesidy  Ub.  Rub. 
Dr^  m^rcatOf  vel  camitatUf  vd  hundredoy  coram  testUfus  et  palam  cap.  78.     ' 
Jaciat^  et  i&eras  ei  vias^  et  portas  conscribat  apertas^  et  lanceujn, 
et  ^adum%  vel  gwe  Uberorum  armay  in  numious  ei  pnat.     Our 
ai&er  having  spoken  of  an  expresse  manumisaion,  nere  followe 
infiranchisements  in  law. 


Sect.  205. 

jf  LSOyiftke  lord  mtdceth  to  his  villeine  an  obUgtition  of  a  certaine  sum 
rf  mon^t  or  granteth  to  him  by  his  deed  an  annuity,  or  lets  to 
Um  bj/  his  deed  lands  or  tenements  Jor  terme  of  yeares,  the  viUeine  is 
enfranchised, 

"POR  when  the  lord  enableth  the^  villeine  to  have  an  action  (5  Co.  s^*  ••) 

against  him,  as  for  debt  or  annui^,  dec.  or  giveth  to  the  vil- 
leine a  certaiiie  and  fixed  estate  in  wids,  tenements,  or  heredi* 
tameats,  as  a  lease  for  yeares,  this  amounteth  to  an  mfranchise- 
ueitt,  not  oinly  duriAg  the  yeares,  but  for  ever ;  [u]  and  albjeit  (ii]&p£.s- 
Ihe  lease  be  made  to  the  villeine  without  deed,  yet  it  is  an  tit.  va.  95. 
infranchisement  for  evier.  11 H.  7-  »3- 

Sect. 


(a)  Post.  354.  b. 
(1)  Ante  133.  a.  n.  3. 


M  M  2 
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f^  Sect.  206.  [138^ 

J L SO,  if  the  lord  rmketh  a  feoffement  to  hk  vilkine  of  amf  hxnds 
-*-*   or  tenements,  by  deed  or  without  deed,  in  fee  simple,  fee  taUe,  or 
for  terme  of  life  or  yeares  (i)>  and  delivereth  to  him  *ctsm,  this  is  a$ 
enfranchisement. 

Vide  a4£.3.39.  Thb  18  evident,  anR  agreeth  with  our  bookes. 

iflH.  3. 
tit.  ViU.  49- 

,    Sect.  207- 

DUTif  the  lord  maketh  to  him  a  lease  of  lands  or  tenements,  to  hold  at 
^  will  of  the  lord,  by  deed  or  without  deed,  this  is  no  enfranchisema^ 
for  that  he  hath  no  nuinner  of  certainty  or  surety  of  his  estate,  but  the  lord 
may  oust  him  when  he  will. 

**  TIY  deed''  So  as  a  deed  made  to  a  villeine  by  the  lord  is 
"^  no  infranchbement,  when  the  deed  transferreth  no  ceitaifle 
or  fixed  estate,  hut  revocable  at  the  lord's  will.  If  the  lord  re- 
lease to  his  villeine  all  the  right  in  Black  Acre,  and  the  filleinf 
is  not  thereiaf  seised,  this  is  no  infranchisement,  because  it  is 
11  H.  7  ▼oyd,  and  -can  give  no  cause  of  action.    If  the  lord  attonieth  to 

his  villeine^  this  is  no  infranchisement 

Sect.  208. 

ydLSO,  if  the  lard  sueth  against  his  villeine  a  praecijpe  qn6d  reddat, 
'^ifhe  recover,  or  be  nonsmte  after  afpearance,  this  ua  nrnnwrnstton, 
for  that  he  might  lawfully  have  eritered  into  the  land  without  suit.  In  the 
same  mangier  it  is,  if  he  sue  against  his  villeine  an  action  of  debt  or  account, 
or  of  covenant,  or  of  trespasse,  or  of  such  like,  this  is  an  if^ranchisement, 
for  that  he  might  imprison  the  vilUine,  and  take  his  goods  without  mh 
suite.  But  if  the  lord  sue  his  villeine  by  appeale  offelome,  where  hew^ 
indited  of  the  same  before  (i  )*,  this  shall  not  enfranchise  the  villeine,  alhat 
that  the  matter  of  appeale  be  found  against  the  lord, for  that  the  hrdcma 
not  luive  the  viUeine  to  be  hanged  without  such  suit.  But  if  the  vilme 
were  fio^(2)t  indited  ofthesamefdonie  before  the  appeal  sued  {^4mst  km, 

•  iThewc  an  wfte$  I,  and  9,  rf  12,9,  b.m  the  i^h  and  litheditum,  Jt  should  hm 
bemobtenedbrfore,  that  the  note*  <m  iMtkUm  thmdd  be  rdperred  to  raikgr  by  tkewmber 
^the  $eetim  rfUttletm  than  by  ihat  rf  the  folio  f  Coke^onLiitieUm.  Thu^^ 
ireference  teem  the  more  proper  wAen  it  is  considered,  that  iMtUton  is  ahoaw  referred  t» 
.  bu  the  number  of  the  section,  and  never  by  the  number  of  thefoHo  €f  Coke  on  Uttleton,  and 
that,  m  the  Jtfieenth,  sixteenth,  and  present,  editions,  many  efUuleton's  sections,  or  seme 
vords  of  the  fame,  arc  not  in  the  sasne  foHo,  or  ha^'foiio,  in  which  they  arc  is^  the  prm 


editions. 


(1)  The  words  or  yeares  not  in  L.  and  M.  Rob.  nor  P.    They  fi«t  appetf 

in  Redm.  .    _       ,  »* 

(1)  •  Where  he  was  indited  of  the  same  before  in  Red.  but  not  in  U  rnXfit- 

Roh.  nor  P. 
(3)  f  not  in  Roh.  and  Red.  but  not  in  L.  and  M.  nor  P. 
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and  afterward  is  acquited  of  this  felony,  so  as  he  recover  dammages  against 
his  lord  for  the  false  appeale,  then  the  villeine  is  irifranchised,  because  of 
the  judgment  of'  dammages  to  besiven  unto  him  against  his  lord..  And 
many  other  cases  and  matters  tnere  be,  by  which  a  ^villeine  may  be 
enfranchised  against  his  lord,  ^c.  But  enquire  of  them  [Sed  de  illis 
quaere  (3)  ]. 

**TF  the  lard  sueth  against  his  vtUeinea  preecipe  quodreddat,  &c* 
this  is  a  manumissionJ*    And  the  pnncipall  reason  hereof  is, 
for  that  by  this  suit  he  enableth  the  villeine  to  be  a  person  able  ta 
reader  him  the  land  by  course  of  law,  where  the  lord  without  any 
such  suit  might  have  entered,    [a]  But  if  the  tenant  in  tayle  be  [a]  34  E.  3. 
of  a  manor  wherunto  a.  villeine  is  regardant,  and  enfeofieth  the  blscont.  16. 
villein  of  the  manner,  and  dyeth,  the  issue  shall  liave  tiforrnedon  ^g*'*-®"^**"' 
against  the  villeine,    and  after  the  recovery  of  the  ^  '     '^  ' 

[13871  ^^^^'i^  h^  shall  seise  the  villein.    And  t^  the  reason  (Ante  las.  b. 
v.      l  is,  for  that  he  could  not  seise  the  villeine  till  he  had  3Ro.Rep.409.X 
'    *        recovered  the  manner,  which  was  the  principall,  and 
at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeoffes  the  villeine  of  tlie  lord  and  an  estranger 
upon  collusion :  in  this  case,  although  the  lord  may  enter  upon 
the  villeine  for  the  moity,  yet  may  he  have  a  writ  of  ward 
against  them  both  without  infranchisement  of  the  villeine ;  for  if 
the  lord  should  enter  upon  the  villeine,  then  should  his  seigniory 
be  suspended,  and  then  could  not  he  have  a  writ  of  ward  against 
the  other. 

•  The  lord,  upon  a  writ  of  covenant  brought  bv  the  villeine, 
levies  a  fine  to  his  villeine  of  land  which  is  ancient  demesne ; 
the  lord  of  whom  the  land  is  holden  reverseth  the  fine  in  a  writ 
of  deceit;  albeit  the  authority  and  jurisdiction  of  the  court  is 
disproved, .  and  that  the  lord  of  the  villeine  shall  be  restored  to 
the  land  given  by  the  fine,  yet  is  it  an  enfranchisement,  for  that 
ha  answeared  to  tiie  writ  of  covenant,  and  the  fine  was  voydable, 
and  not  voyde ;  and  therefore,  being  once  an  enfiranchisement, 
it  cannot  be  avoided  by  the  reversing  of  the  fine. 

:  **  Be  nonsuiie,  (id  est)  mm  est  prosecutus  brete  suum.**  For 
by  the  law  the  plaintife  is  first  agent  at  every  continuance ;  and 
therefore  the  record  naythf  quod  petens  seu  auerens  (naming  them) 
obtulxt  se,  who  if  he  be  called,  and  make  aefault,  then  he  is  said 
to  be  nonsuit^  id  est,  non  est  prosecutus,  SfC. 

By  Littleton  here  it  appeareth,  that  there  is  a  nonsuite  before 
appearance  at  the  retume  of  the  writ,  or  after  appearance  at 
some  day  of  continuance,    [x]  The  difference  between  a  non^  Tx]  8  Co.  58.69^ 
suit  and  a  retraxit  on  the  part  of  the  demandant  or  plaintife  is  ^^?''  ^^*^' 
this.  -  A  nonsuite  is  ever  upon  a  demand  made,  when  the  g^]fj  ^^^ 
demandant  or  plaintife  should  appeare,  and  he  makes  a  default.  Nonsuit,  1. 
A  retraxit  is  ever  when  the  demandant  or  plaintife  is  8  H.  0. 7. 

[13971  PV'c^'^^^  ^  court  1:9^  (as  regularly  he  is  ever  oy  intend-  50  ^  3*  i^. 
^  J  ment  of  law,  yntill  a  day  be  given  over,  unlesse  it  be 
when  a  verdict  is  to  be  given,  for  then  he  is  demand- 
able).    And  this  is  in  two  sorts,  one  privative  and  the  other 
positive.  >    Privative,  as  upon  demand  made,  diat  he  make 

defiiultf 


! 
/ 


(3)  de  illis  quarc  not  in  L.  and  M.  nor  Boh* 

MM  3 
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default,  and  depart  in  despite  of  the  court ;  and  then  the  entiy 

M  Tr.  5  H.  6,    hy  [i/]  et  postea  eodem  die  reienvt  ad  harram  pradicf  tenens,  it 

c     ^Bui^       pr^^   petens  tunc  solenniter  exodus  non  venity  sed  d  sitcta  sud 

°"'  predictd  in  cofiiemphitn  curia  $e  retraxit,  ideo  consideratum  est,  ^« 

Positive,  as  when  the  entry  is,  et  super  hoc  idem  quarens  £citf 

quhd  ipse  non  vult  uUerius  placitum  suum  prndictum  prosequi,  sed 


[a]  8  Co.  ubi 
tupn. 


19  ^.  ^*  and  is,  when  the  tenant  or  defendant  after  <^>pearance  and  bemg 

Villein,  31.         present  in  court  upon  dootiand  makes  departure  in  despight  of 

the  court,  and  then  tibe  entry  iS;  etpradict'  ienens  sen  defenddu 
licet  solenniter  exactus  non  revenitf  sed  in  contemptum  curiae  reeesiit 
et  defaltamfedt,  ideo,  ^c.  It  is  called  a  retraxit,  because  that 
word  is  the  effectual  word  used  in  the  entry,  as  before  it 
appeareth,  and  it  is  ever  on  the  part  of  the  demandant  or 
plaintife.  [a]  Another  difierence  betweene  a  retraxit  and  a 
nonsuit  is,  that  a  retraxit  is  a  barre  of  all  tfthier  actions  of  like 
or  inferior  nature :  qui  semel  actionem  renunciavrt,  ampHdar^ 
tera  non  potest.  But  regularly  a  nonsuit  is  not  so,  but  thatfle 
may  conmience  an  actioi  of  like  nature,  Stc.  agasne.  for  it 
may  be,  that  he  hath  mistaken  somewhat  in  diat  action,  or  was 
not  provided  of  his  proofes,  or  miptf»^'"g  the  day,  ,or  the  lil». 
But  yet  for  some  special  reasons,  nonsuit  in  some  actions  is 
peremptory,  , 

In  a  auare  impedit,  if  the  plaiotife  be  nonsuite  after,  appear- 
ance, the  d^endaat  shall  makea^l#e,  and  ha^e  a  yknttofbe 
M  5  E.  3. 35.    ***^fP  5  W  and  thia  is  peremptory  It  the  plaintife,  and  »  « 
a  H.  6.  good  barre  in  another  quare  impedU  (i)\^^ *^®  reason  is,  mr 

31  H.  6.  15.  that  the  defendant  had  by  ludeement  of  t^e  court  a  writ  to  *e 
Z  H  6  r;f  ^^^:  «»^  ^«  incumbent;  thKlS^  by  that  writ,  shril 
%  K  4:  ^  ^'  never  ba  removed,  which  is  a  flat  barre  as  t\**^  p«resentation ; 
aiR4.«.b.&c.  ^^^^^^  opinion  IB  Littleton  in  oixthookea  Vnd  the  wane  Jar, 
F.  N.  B.  3a  K.  and  for  thesanie  reason,  it  irin  the  caifeupto  a«^*^^ 

^L^tJ'""'    P^r/^^P^y^  for  thereby  the  ViDeiieisTS  ^'t'^ 

4K.a.N"n.      "^V^f^^^P'^'y^  neither  is'tiie  nonsuit  of  K 

suit,  89.  01  DOtn.  «j«m        ^ 

'^^■^''oJ:-  Zut'^'''  -cSSd.'li*^"  :^ttS.rt;i' 

— appearance, 

meant  to  assert  this  in  Ae^  „r   DaU.81,  83.    Perhaps,  however,  he;BnlTr 

Coke's  doctrine,  otheTauifto^^.  J    •?"'"'"l  ^^f  appearance.    As  to  lorJ 

•  Bronnl.  161.  'aS  So   ^^n^/jfio  '^l^l^^^J^  *<»«  ^e  cites.    sS 

oaiK.  559.  3  Inst,  363.  3  Ro.  Abr.  680.— [Note  331.] 
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kpyeaoPBOkce,  it  is  peremptory;  for  the  writ  BBoihiJeionic^  maihtn^ 

muty  and  therefore  the  nonsuit  is  peremptory. 

•    j;/*]  In  an  attaint,  if  the  plainti^  after  appearance  be  nonsuit^  [/]  92.  Ass.  13. 

it  18  peremptory ;  and  the  reason  is,  for  tne  faith  that  the  law  19  Am.  13. 

gives  to  the  venUct,  and  for  the  terrible  and  fearefull  judgement  ^^  ^'  3- Attaint, 

thiit  should  be  given  against  the  first  jury  if  they  should  be  con«  p^'^^B  108  D 

▼icted ;  and  therefore  upon  the  nonsuit,  the  plaintife  shall  be  im« 

prisoned,  and  his  pledges  amerced.    But  it  the  processe  in  an 

attaint  be  cyscontinued,  the  plaintife  may  have  another  writ  of 

fittaint,  because  upon  the  nonsuit  there  is  a  judgment  given,  but 

not  upon  the  discontinuance.    Note^  it  is  truly  said,  that  excepiio 

jirobiat  riffvlam ;  for  these  cases  excepted  stand  upon  their  special 

and  particular  reasons,  and  fall  not  within  the  general  reason  of 

the  rule.    It  is  a  general  rule,  that  nonsuite  before  appearance 

18  not  peremptory  in  anv  case,  for  that  a  stranger  may  purchase 

a  writ  in  the  name  of  him  that  hath  cause  of  action,  as  shall  be 

said  hereafter  in  this  Section. 

[g]  In  reall  or  mixt  actions  the  nonsuit  of  one  demandant  is  [f]  1 1  H.  0. 
not  the  nonsuit  of  both,  but  he  that  makes  default  shaU  be  sum-  33.  35. 
moned  and  severed ;  but  regularlv  in  personall  actions,  the  non-  ^*  ^'  S-  35*  B. 

adit  of  the  one  is  the  nonsuit  of  both,  unless  it  be  in  certaine  ^?  c  ^L  . . 
_^.     1  tit.  beycr.  14* 

particular  cases.  3  g,  3.  ^^^^ 

suit,  18.    19  £.  3.  Sev.  16.    13  £.  3.  ib.  ss.    38  £.  3.  9.  99  H.  6. 45.    38  fi.  3^  35* 
4I  £.  3.  Nonsuit,  16.    45  E.  3. 10.    a  H.  4. 3.    (3  Ro.  Abr.  133.    10  Co.  134.) 

[A]  In  personall  actions  brought  by  executors  there  shall  be  [M  4^  £•  3- 18- 

summons  and  severance,  because  the  best  shall  be  taken  for  the  "^S  n  g  ^^ 

benefit  of  the  dead.     And  so  it  is  in  an  action  of  trespasse,  as  ^^  £.'i^'^V.36. 

executors  for  goods  taken  out  of  their  owne  possession.    Like  13  £.  3'  jb.  15.* 

law  in  account  as  executors  by  the  receit  of  their  owne  hands.  18  K  3.  ib.  38. 

[f]  In  ah  audUa  auerda  concerning  the  personalty,  the  nonsuite  5  ^*  3-  ^^^^^  *<>• 

of  the  one  is  not  tne  nonsuit  of  the  other,  because  it  goeth  by  the  p^  i  ?r<[^ 

way  of  discharge  and  freeing  of  themselves,  and  therefore  the  Sev^.  33.   . 

derauit  of  Uie  one  shall  not  hurte  the  other.  6  Co.  35.  lUid- 

[k']  In  a  avid  juris  damat,  the  nonsuit  of  Ae  one  is  the  non-  dock's  case. 

suit  of  both,  because  the  tenant  cannot  attome  according  to  l^^  so  £.  3. 

p]  Some  actions  follow  the  nature  of  those  actions  whereupon  [2]  47  £.  a  6.  b. 
they  are  grounded ;  as  the  writs  of  error,  attaint,  scire  facias^  47  Ass.  3. 
andf  the  like.    If  a  reall  action  be  brought  by  severall  praci^  ^9  Ass.  34. 
against  two  or  more,  if  the  demandant  be  nonsuite  Lhj^.^. 

EliSQTI  ^%^^^  ^^^9  ^^  ^  nonsuite  f^  against  all;  for  as  to  25  h.  6^  19. 
•      *J  the  demandant  it  is  but  one  writ  under  one  teste.  Note,  39  K.  3. 37- 
severance  is  two-fold,  via.  by  summons  ad  sequendum  ^^o.  ^i  supra. 
simuly  and  that  is  when  one  of  the  demandants  or  ]>lamtife8  never  V^'^'J^' 
appeared;  and  by  award  of  the  court  of  nonsuit  without  any  ig£.9. 
ry  Ac.        summons,  and  that  is  after  appearance.  Nonsuit,  33. 

:Jiie  -  tc  18  £.  3.  ibid.  13.    ao  £.  3.  ib.  36»  37.    19  £.  3-  ibid.  13.    3  E.  3.  ibid.  17-    38  E.  3.  9. 

^Jg^  tl*  ^®  ^-  ®*  46*    44  ^  8*  *®-     *9  ^-  3-  Severance,  16.    (1  Sid.  378.) 

mcbsse  i^     fm]  The  king's  majesty  cannot  be  nonsuite,  because  in  judge-  M  6R>  a< 

ment  of  law  he  is  ever  present  in  court;  but  tfie  king's  attorney,  ^°h  "s^'lSl^ 
QOgiiit  sA^  \ui  sequitur  pro  domino  rege,  may  enter  an  uUerius  non  vultpro*  suit,  Br!  68. 
fg.  yuf,  which  hath  the  effect  of  a  nonsuite.  But  in  an  information  30 1^.  7. 5. 

atl  informer,  qui  tarn,  ifc.  the  infoi^mer  may  be  nonsuited.        (^  Ro.  Abr. 
'^3  At  the  common  law,  upon  every  continuance  or  day  given  p8^'  ^8i* 
before  judgement,  the  piwntife  might  have  been  nonsuited ;  r^<j  ^;^^  ^^ 

3£>3*3i*    47E-3-».«-    3E«4«^.  "• 
^M^T  MM  4  and 
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and  therefore  before  the  statute  of  2  //.  4,  after  verdict  giveii«  if 

the  court  save  a  day  to  be  advised,  at  that  day  the  pbiindfe  was 

demandable,  and  therefore  might  have  been  nonsuit,  which  is 

now  remedied  by  that  statute. 

F0I  s  H.  5. 5.         [0]  But  after  demurrer  in  law  joyned,  if  the  court  doth  Knrea 

8  K.  3.  Non-       ^y  over,  at  that  day  the  demandlant  or  plaintife  is  demandable, 

^it,  34.  j^^  therefore  may  be  nonsuit,  for  that  is  not  holpen  by  any 

statute. 
|>]  9  H.  7. 1.         [p]  And  after  an  award  to  account,  the  plaintife  maybe  non- 
ai  R  3. 33.        suit ;  and  so  note  a'diversity  betweene  an  interlocutory  award  of 
11  Co.  39. 41.    ii^Q  court,  and  a  final  judgement  (1). 

(alSl^Abf^ia'i.  ^7  ^®*®  ^®^  instructions  you  shall  the  more  easily  understand 
contra.)  ^G  bookes  of  tearmes  and  yeares,  and  other  authorities  of  law* 

And  here  (to  retume  to  Littleton)  it  is  to  be  noted,  that  albeit 
the  lord  be  nonsuit,  yet  the  inftanchisement  of  the  viUeine  doth 
remaine,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot 
'  be  taken  away  by  the  nonsuit  subsequent.  So  it  is  if  the  writ  do 
abate,  yet  the  infranchisement  remaines. 

W  7  H^  4-  B.         [y]  *f  After  appearance.''  For  otherwise  a  stranger  may  purchase 

o^ETl^sq^        a  writ  in  his  name;  and  therefore  Littleton  materially  added 

7H.4.£t.       these  words  after  appearance. 

7H.7.6.b. 

6  H.  7. 15.  <<  Pracipe,"    There  be  three  kinds  ofpnecipes*    1 .  Apracipe 

qtUbd  reddatf  y^hereoi Littleton  here  speaJceth;  2,  a  practpeqmd 
permiitat  r  and  3,  a  pradpe  quhdjactat,  whereof  you  may  read 
plentifully  in  the  Register,  and  Fiizherberfs  Natura  Brevium,  an4 
belongs  not  properly  to  this  treatise. 

**  Account.**    Of  this  sufficient  hath  beene  said  before. 

^  r*  ^*'  '^^'  **  Covenant^'*  Convention  Hereof  there  be  two  kinds,  viz.  a 
Nolni's  oise.  covenant  personall,  and  a  covenant  reall ;  and  a  covenant  in  deed» 
F.  N.  B.  145.      ^^^  ^  covenant  in  law. 

[r]W.a.  cap.  1  a.  a  Where  he  toas  indited  of  the  same.**  [r]  For  if  the  viUeine  be 
^  H  ef'Q?^'  ^?^  ^"^  indited  of  it,  then  upon,  the  acauittall  of  the  viUeine,  the 
14  H.  7.  a.  villeine  shall  recover  damages  against  Uie  lord  by  die  statute  of 
40  Ass.  18.  W.  2.  Quia  muUiper  malitiamf  ifc.  and  conseijuently  shall  be 

40  £.  3. 4a.        enfranchised.  But  if  the  villeine  be  formally  indited  of  the  felony, 

then  though  the  villeine  be  acquitted  upon.the  appeale,  he  shall 

recover  no  damages  against  the  lord.    For  wheresoever  the  lord 

giveth  to  the  villeine  a  just  cause  of  action,  he  is  enfranchised. 

[s]  Kelway  134.  M  And  therefore  if  the  lord  kill  his  villeine,  his  sonne  and  heire 

shall  have  an  appeale,  and  thereby  his  heire  ^all  be  enftanchised^ 
because  the  offence  of  the  lord  gave  to  the  heire  a  just  cause  of 
action  against  the  lord. 

Sect. 

(1)  But  Brooke  says,  that  the  atvard  to  account  is  a  judgment,  and  there^ 
fore  that  a  man  cannot  be  nonsuited  after  such  award.  Bro.  Abr.  Nonsuit 
P^*  J7'  31  E.  3.  7.  Rolle  to  the  same  purpose  cites  3  H.  4.  7,  21  E.  3-  7. 
21  H.  6. 26.  1  H.  7.  1.  b.  See  2  Ro.  Abr.  131.  However,  he  adds,  that  the 
27  E.  3. 87,  and  Co.  Litt.  are  contra.  Lord  Coke's  opinion  is  particularly  war- 
ranted by  Metcalfe's  case  in  the  Eleventh  Report,  which,  as  he  here  explains^ 

proceeded  on  the  distinction  between  an  interlocutory  and  a/Juflnudgment, — 
[Note  222.]  ,    .,  "^  -^        •'     «* 
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j4  LSO,  if  the  lord  of  a  mamior  will  prescribe,  that  there  hath  beene  a 
custome  within  his  mannour  time  out  ofminde  of  man,  that  every 
tenant  within  the  same  mannor,  who  marrieth  his  daughter  to  any  man 
without  licence  of  tlte  lord  of' the  mannour,  shall  make  fine{\),  ana  have 
made  fine  to  the  lord,  of  the  mannorfor  the  time  being,  this  prescription  is 
voyd.  For  none  ought  to  make  suck  fine  but  onely  villeines.  For  every 
free  man  may  freely  marry  his  daughter  to  whom  tt  pleaseth  him  and  his 
daughter.  And  for  that  this  prescription  is  against  reason,  such  prescript 
tion  is  voyd, 

**  ^£HA  ;r  there  hath  beene  a  custome,  S^c" 

Here  some  may  object,  that  such  a  custome  may  have  a 
lawfull  beginning ;  for  Littleton  in  the  beginning  of  this  Chapter^ 
Sect.  1749  allowedi,  that  [a]  a  freeman  inay  take  lands  or  the  [a]  10  £.  3.  a^. 
lord  to  be  holden  of  him,  that  is,  to  pay  a  nne  for  the  marriage  Roger  deVale'c 
of  his  Sonne  or  daughter;  and  therefore  [b]  some  have  thought*  ^^    15  ^3> 
that  such  a  custome  generally  widiin  the  mannor  should  ^i^'«.^^}|  5 

[14071  ^^  good.    But  the  i:T*  answer  is,  that  though  it  may  i^  ^t^er  litt 
^    'J  be  so  in  a  particular  case  upon  such  a  speciid  reserva- 
tion of  such  a  fine  upon  a  gift  of  land,  yet  to  daime, 
such  a  fine  by  a  generall  custome  within  the  mannor,  is  against 
the  fireedome  of  a  freeman,  that  is  not  bound  thereunto  by  par- 
ticular tenure.  But  a  custome  may  be  alledged  within  a  mannor, 
[b]  that  every  tenant  (albeit  his  person  be  free)  that  holdeth  in  r^-i  40^.  o.^. 
bondage  or  by  native  tenure,  the  freehold  being  in  the  lord,  shall  14  h.  6. 15'. 
pay  to  die  lord,  for  the  marriaee  of  his  daughter,  without  licence, 
a  fine:  and  it  is  called  marckett,  as  it  were  a  chete  or  fine  for 
marriage  (2).     And  here  Littleton  saith,  that  none  ought  to  pay 
such  fines  but  villeines,  (that  is)  either  villeines  of  blood,  or  free-. 
men  holding  in  villenage  or  base  tenure.  So  note  a' diversity  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  Villeines 
use  to  pay  to  their  lords  in  acknowle<^ement  of  their  bondage 
for  their  several  heads,  and  thereupon  it  is  called  chevage,  cheva* 
gium,  of  the  French  word  chie/e,  as  it  were  the  service  ofthe  head. 
Of  which  Br  acton  saith,  [c]  cnewigium  dicitur  recognitio  in  signufn  r^n  Bncton, 
subjectionis  et  dominii  de  capite  suo.  And  sometimes  it  is  written,  Kb.  1.  cap.  10. 
chtvage,  but  more  properly  chief  age.    {d\  Chevagium  signifieth  Bntt.  fol.  79.  b. 
also  a  great  misprision  for  any  subject  to  take  summes  of  money,  W  ^7  Ass.  44. 
or  other  sifts  yearly  in  name  of  chevage,  because  they  take  upon 
them  to  be  their  cniefe  heads  or  leaders  (3). 

''Far 


(1)  The  words  at  the  'ooiU  of  the  lord  are  added  in  L.  and  M. 

(2)  See  further  as  to  marchet,  the  word  in  Spelm.  Gloss«  and  the  Appendix 
to  Robinson  on  Gavelkind,  p.  2. 

(3)  The  case  cited  by  lord  Coke  from  the  Book  of  Assises,  consists  of 
various  articles  inquired  of  by  a  jury  in  the  court  of  king's  bench ;  and  the 
seventeenth  of  these  relates  to  those,  voho  receive  persons  under  their  patronage, 
taking  from  them  certain  yearly  fees,  by  pjl,  rent,  or  in  the  name  of  chevage,  io 

mittntain 


\ 
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**  Far  that  this  prescr^^iiam  is  against  reason^  it  is  toydT  Thk 
(aIlo.Abr.265.  contaiDes  one  of  the  maximet  of  the  commoQ  law,  viz.  that  lU 
Ante  1 13.  t.)      customes  and  prescriptiong  that  be  against  reason  are  vojd. . 


Sect.  210. 

"DVT  in  the  county  o/*Kent,  where  hmds  atid  tenements  are  hoibn m 
gaveUkindey  tliere,  where,  by  the  custome  and  use  out  of  mmde  of 
man,  tlte  issues  male  ought  equally  to  inherite,  this  custome  is  alhwatk, 
because  it  standeth  unth  sofhe  reason  \  for  every  son  is  as  great  a  gentknm 
as  the  eldest  son  is,  and  perchance  will  grow  to  greater  toiotir  and 
valour,  if  he  hath  any  thing  by  his  ancestors,  or  otherwise  peradventun  k 
would  not  encrease  so  much,  Ifc. 


[e]VidcP 
tatate  de  Coo* 

KuKaB^aan.      Common  n^ht, 

^  £.  1.  England,  withm  divers  mannors  and  seigniories,  the  like  custom 

9  £.3. 19.         is  in  force. 

3  £.3.  91,  38. 

93  Am.  pi.  19.      8  El  3. 4S*  b.    (F6st.  175.  b.)    [/]  Vide  Mbror,  cap.  1.  wet  3. 

t 

''  In  gavd-Unde."    That  is,  gsne  all  Jdnde :  for  this  custome 
*  toaUth6sottSfliike(4)« 


<<  7%?  iijicef  mafe  to  tnAm«9.'' And  this  is  the  geneiafl  cottooie 
[r]93Afi.         extendii^  to  sons.    But  yet  \g\  by  custome,  when 
J7 „*•  .^  -  , .  one  broker  dieth  without  issue,  all  the  13^  other  VX^ 
(iBa.Ab.«94.)  brethren  may  inherit  (1).  L  5.  J 

**  E'oerysmne  is  as  gredt  a  gentleman  as  the  eldest  ttmisT  Bt 
this  it  appeareth,  that  gentry  and  armes  is  of  die  nature  of  gaw 
kinde ;  for  they  descend  to  dl  the  sons,   eveiy  son  being  » 

Sntleman  alike.  Which  gentry  and  armes  do  not  descend  toaB 
tf  brethren  alone,  but  to  ail  their  posterity.    But  yet^^  p* 
mogenituray  the  eldest  shall'beare,  as  a  iMfidge  c^his  birthright^ 

\as 


maintain  them  in  ^trongor  right.  Lambaid,  in  treatinff  of  unlawful  assemblies 
describes  the  offence  of  chevage  firom  the  book  of  Assises,  and  takes  notice  rf 
it  as  still  inquirable.    Lamb.  Eirenarch.  ed.  i6os,  p.  163. — [Note  933.] 

(4)  This  was  the  conmion  etymoloffy  when  lord  Coke  wrote ;  and  it  wai 
countenanced  by  Mr.  Lambard,  in  the  explication  of  words  prefixed  to  hii 
Anglo-Saxon  laws.  Lamb,  de  Prise.  Anglor.  Leg.  voc.  Terra  ex  Scri^o* 
But  the  latter  afterwards  inclined  to  a  more  probable  derivation,  coDJectunng 
that  faoe/  signified  rent^  and  so  gavdkind  imported  land  of  such  a  &nd  as  to 
yieia  ren^.  Lamb.  Berandnilat.  of  Kent,  ed.  1596,  p.  539.  Mr.  Somner  piu^ 
sdeli  the  same  idea,  and  expatiates  to  support  it.  Somn.  Gavelk.  1st  ed.  3* 
It  is  ratlier  surprising  that  lord  Coke  did  not  hit  upon  a  like  derivation,  at 
dls^ivhere  he  describeB  0avd  or  gabd  to  signify  rent.  Post.  143.  a.—See 
tether  to  this  point  Robins,  on  Gavelk.  1. — [Note  334.] 

(1)  This  extension  of  the  custom  of  gavelkind  to  coUaUraU  prevails  m- 
t«rftally  in  Kent.    See  Robids.  on  Gav^.  93.w^Notti  335.] 


Ii.2.  C.ll.  S<5ct.211.        Of  Villenage.  [I40.b. 

his  fatheys  annes  without  any  difibrenoe,  fbr  that,  as  LMiaon 
saith,  Section  5^  he  is  more  worthy  of  Uood ;  font  all  the  youn^r  Ante  97.  a. 
brethren  shall  give  several  diffiR*eiiC(e8y  H  oddiHo  probat  mnonta'  Post  189.  a. 
tem^  and  [h]  hareditas  inter  masculosjure  civili  est  dividenda.        [k]  Forteacoe, 

cap.  40. 
**  Or  otherwie  peradveniure  he  would  not  encreaee  $0  mucHJ* 
The  reason  of  this  is  rendered  by  the  poet. 

Haud  facile  emerguta^  quorum  virtutHus  obstm  Juvenal,  Sat  3. 

Res  angusta  domi, 

But  now  by  the  statute  of  31  H.  8«  a  great  part  of  Kent  Is  31  H.  8.  ca.  3. 
made  descendable  to  the  eldest  sonne,  accordine  to  the  course  V.  18  H.  6. 
of  the  common  law  (2\  for  that,  by  the  meanes  of  that  custome,  /^^'^  ^^i^x 
divers  ancient  and  great  ftmilies  after  a  few  descents  came  to 
very  little  or  nothing. 

•         »  * 

In  plures  quaties  rivos  deducitur  amnuy 
Fit  minor,  ac  undd  defidente,  perit. 


Sect.  211. 


t  

j4LS0y  where  by  the  custome  called  Burrough  "English  in  some  bur-^ 

rough,,  the  youngest  son  shall  inherit  all  the  tenements,  S^c.  this  custoa^ 

also  stands  with  some  certaine  reason ;  because  that  the  younger  son  (if^ 

lacke  father  and  mother)  because  of  his  yotmger  age,  may  least  of  ail  his 

brethren  helpe  himself, .  cfc. 

^*  J>Y  the  custome  caMed  Burrough  Et^gUsk/'    Of  this  custome  Vid.Si»st.i^ 
-"  Littleton  hath  spoken  before  in  &  Chapter  of  1^«vrap.  Vin-Dcsc  A.B. 
And  in  our  bookes  there  is  a  Special  kfaid'of  borough  EngUsk  ]«1;  [T]  33  £.  3. 
as  it  shall  descend  to  the  younger  son,  if  hebe  not  of  me  hidfe  tit  Age>  81. 
blood  ;  and  if  he  be,  then  to  tlie  eldest  son  (3). 

[Ic]  Within  Uie  manner  of  6.  in  the  county  of  BerJcSy  there  Ss  Vj\  HiBch.  10  Ja. 
such  a  custome,  that  if  a  man  have  divers  daughters,  and  no  son,  f^J^f^, 
anddieth,  the  eldest  daughter  shall  only  inhent ;  and  if  he  have  j"J"^^^*" 
no  daughters,  but  sisters,  the  eldest  sister  by  the  custome  ikall       ^ 
inherit,  and  sometimes  the  youngest.  And  divers  other  onsiomes 
there  be  in  like  cases.    And  herewidi  agreeth  Brktonj  who  saithy 
[I]  de  terres  des  ancients  demeynes  soit  use  solonque  le  antient  aMgv  \X\  Brit  187.  K 

(2)  There  are  six  other  statutes  for  disgavelfing  particular  lands  in  Kent, 
besides  the  3 1  H.  t,  though  that  is  the  only  statute  in  print.  They  are  moi- 
tioned  in  Mr.  Robmson's  book  on  Gavdkmd,  and  the  learned  writer  is  veiy 
fuU'in  his  explanation  as  well  of  them,  as  of  the  31  H.  8.  especially  observingi 
that  they  are  construed  to  alter  only  the  partible  quality  of  the  customary 
descent  to  males,  which  agrees  with  lord  Coke's  manner  of  mentioning  the 
31  H.  8.  See  Robins,  on  Gavelk.  p.  75. — [Note  306.] 
'  (3)  The  reader  will  find  the  chief  instances  of  spedal  Unds  of  Boroij^h- 
English  brought  together  in  Mr.  Robinson's  book  oh  GaveUuML  See  Aj^ead. 
p.  6. — [Note  237.] 


140. b.  141 . a.]      Of  Villena^.     L. 2.  C.  II .  Sect. 212. 

del  Ueus  daunt  en  ascitn  liett  ie  iient  iieu  per  ueagef^ekheritagt 
soii  departible  entre  UwU  let  et^wUt  Jreret  el  sores^  el  en  ofcn 
Hen  que  le  eigne  tnera  touH^  el  en  aecun  lieu  que  le  ptdtnefm 
averatoul. 

'  **  Because  t^his  younger  age^  may  leasi  of  cdl  his  brethren  kdpt 
hinuelfe,  Sfc/*  Here  by  (SfcJ  are  implyei  those  cauaes  whocK 
fore  a  youth  is  lesse  able  to  ayd  himselfe,  &c.  which  the  poet 
briefely  and  pithily  expresseth  thus : 

Horace.  1^  Imberbisjwcenis^  tandem  aulode  remato^  ri^l.l 

Gaudet  equity  canUmquef  et  aprici  gramine  campif  \    ^'\ 
Cereus  in  vitiumjlectif  monitorihus  asper, 
Utilium  tardus  provisory  prodigus  itrisy 
SuUinuSf  cupidusque^  et'amaia  rdinquere  pemix* 

And  againci  no  living  creature  more  infirme  than  man ; 

Hor.  Nil  homine  infirmum  tellus  animalia  nutria 

Inter  cuncta  magis* 


Sect.  212. 

7}  VT  if  a  man  witt  prescribe,  that  if  any  cattle  were  upon  the  denuauf 
'^  of  the  mannor  there  doing  damage^  that  the  lord  of  the  manwrfor 
the  time  being  hath  used  to  £streine  them,  and  the  distresse  to  retcint  tiU 
Jme  were  maek  to  him  for  the  damomsaJt  his  will,  this  prescription  is  voyd-, 
because  it  is  against  reason,  that  ifwrong  be  done  any  man^  that  hethertof 
sfumid  be  his  own  judge ;  for  by  such  way,  if  he  had  damages  but  to  tit 
value  of  an  halfpeny,  he  might  assesse  and  have  therefore  an  C.  pound, 
which  should  be  against  reason.  And  so  such  prescription,  or  afw  other 
prescription  used,  tf  it  be  against  reason,  this  ought  not,  nor  will  not  he 
allowed  beforejwdg^s  (ceo  ne  doit  (i)  estre  allow  devant  judges);  quia 
malus  UBua  aoolendus  est  (2). 

*^  JTis  against  reason,  that  if  torong  be  done  any  num,ihat^ 
10  E.  3.  fl3.  there^should  be  his  own  judge.**    For  it  is  a  maxime  in  lav» 

4  £.  3. 54.  aliquis  nen  debet  esse  judex  in  proprid  causB.  *  And  thereforea 
^^^^^3  fine  leried  before  the  baylifes  of  Saiop  was  reyersed,  because 
a  H.  a-  4.  '        ^D®  ^^  ^®  bailifes  was  partie  to  the  fine,  quia  non  potest  essejuda 

311.4.  etpars{3). 

aH.6.19. 

5H.7.o.b.    *  HiL  4  H.  4.  conun  lege  Salop,    (a  Ro.  Abr.  99,  93.    1  Bo.  Abr.  49^.  ^) 

<<  Malus  usus  abolendMS  est:"  and  every  use  is  .e?ill»  that 

is  (as  our  author  saith)  against  reason,  quia  in  consudnd^ 

nibn 


(1)  Instead  of  doit  it  is  voet  tfi  L.  and  M.  Roh.  and  P. 
'  (3)  Sect.  174,  is  placed  here  in  L.  and  M.  as  we  have  formerly  aoticed* 
See  1.17,  b.  note  a. 

(3)  See  14  Vm.  Abr.  573.    4  Com.  Dig.  6. 


J 
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nilna  mm  dnOurtdtas  temporis,  ted  soUdUas  ralioms  ett  con*  (5C0. 84.) 
tideranda  (4). 

And  bj  this  rule  cited  by  our  author,  at  the  parliament  Ail  40.  £.3.  at 
holden  at  Kilkenny  lA  Ireland^  Lionel  duke  of  Clarence  being  Kilkenny. 
then  lieutenant  of  that  reahne,  the  Irish  customs  called  there  TheBrehonlaiiu 
the  Brehon  law  (finr  that  the  Irish  call  their  judges  Brians  J 
was  wholly  abolished,  for  that  (as  the  parliament  sajd)  it  was  no 
law,  but  a  lewd  custome,  et  mabu  usus  tMendtis  est  (5).  Vide  Sect  96$, 

But  our  student  must  biow,  that  king  John  in  the  twelfth  yeare 

of  his  raign  went  into  Ireiandy  and  there,  hj  the  advice  of  grave 

and  learned  men  in  the  laws  whom  he  earned  with  him,  by  par- 

iiament  de  communi  omnium  de  Hibemii  consensu^  oraamed*(Vaugh.  993.) 

and  established,  that  Ireland  should  be  governed  by 

[14lT|  ^^  thelawes  of  Errand  {\)y  which  of  many  of  the 
b.  li  ^'^^^'^^9  according  to  their  own  desire,  was  joyfully 
accepted  and  obeyed,  and  of  many  the  same  was  soone 
after  absolute^  refused,  preferring  their  Brehon  law  before  the 
just  and  honourable  lawes  of  England^    Rexy  Sfc.  haronihtis.^  Rot.  Fat* 
mUitihuSj  ei  omnibus  liberd  tenentibus  sabtiem.   SaiiSf  id  credimus^  1 1 H.  3. 
Jcestra  audivit  discretion  qubd  quando  home  memoruB  Johannes^  ^9^.'?^*^' 
'quondam  rex  Angli^e,  pater  noster,  venit  in  Hyhemiamy  ipse  duxit  ^^^*° '  *^"*^ 
secum  viros  discretes  et  legis  peritoSy  quorum  communi  consilio,  et 
-ad  instantiam  Hyhemensiumy  statuit  et  pracepit  leges  Anglicanas 
4h  Htghemi^y  itaqubd  leges  easdem  in  scripturas  redadas  reUquit 
sub  sigUlo  suo  aa  Scaccarium  Dublin, 

Rex  comitibuSf  baronibus^  militibuSf  et  liberis  hominibus  et  omni'  Rot.  Patent. 
bus  aUis  de  terrd  HybemicB  salutem.  Quia  manifest^  esse  dignosci'  *®  H*  3-  ™« «7* 
tur  contra  coronam  et  dignitatem  nostram  et  consuetudines  et  leges  ^  ^u'  p  t    o 
T^ni  nostri  Arigliaf  quas  bona  memoria  dominus  Johannes  rex,  ^  ^ 

pater  noster^  de  communi  omnium  de  Hybemid  consensu^  teneri 
statuit  in  terrd  Hid,  qubdplacita  teneantur  in  curid  Christianitatis 
de  advocationibus  ecdesigrum  et  capellarumy  vel  de  laicojeodoy  xel 
de  catcd&Sy  qua  non  sunt  de  testamento,  vel  matrimonio  :  vobis  man-' 
damus,  pronibentes  guatenus  hujusmodi  placita  in  curi^  Christiani* 
talis  ntiuatenus  sequiprasumatu  in  mantfestum  dignitatis  et  corona 
nostra  prajudictum,  scituripro  certo^  qubd  sijeceritisydedimus  in 
mdndatisjustitiarionostroHyberniastatutacurianostrainAnglid 
contra  transgressiones  hujus  mundati  nostri  cumjustitid  procedat,  '• 

et 

\ 

(4)  See  Dav.  Bep.  32,  and  7  Vin.  Abr.  180. 185. 

(5)  Ace.  4  Inst.  358. — So  much  of  the  Irish  statutes  of  40  £.  3,  as  relates 
to  Abolishing  the  Brehon  law,  is  in  Dav.  on  Ireland,  fol.  ed.  28.  The  oth^ 
heads  of  these  statutes  are  also  giv^en  in  the  same  book,  p«  44*  What  wei9 
the  most  exceptionable  parts  of  the  Brehon  law,  or  Iridb  customs,  are 
explained,  ibid.  36,  in  Spens.  Irel.  1st  ed«  4,  and  Ware^s  Antiq.  of  Ireland, 
Harris's  ed.  69. — [Note  228.] 

(1)  Some  tliink,  that  the  Jaws  of  England  were  introduced  into  Ireland 
before  this  charter  of  John,  by  his  father  Henry  the  second.  This  opinion  is 
strongly  -enforced  by  the  testimony  of  an  historian  of  the  reign  of  Henry  the 
third ;  for  Matth.  Pacis  writes,  that  rex  HenricuSy  antequam  ex  Hibemid  rediretf 
apeud  Lismore  concilium  congregavity  ubi  leges  Angtiasurd  ab  omnibus  gratanter 
receptay  etyjuratorid  cautione  prastitdyCOi^rmata,  Molyn.  Case  of  Irel.  Loq4* 
ed.  20.  p.  24,  and  Matth.  Par.  ad  ann.  1172.  vit.  H.  2.  ibid.  cit.  The  other 
authorities  to  establish  the  same  fieict  are  well  collected  by  Mr.  Harris  in  his 
edition  of  Ware's  Antiquities  of  Ireland.  See  p.  78.  See  rurther  1  Lei.  Hist. 
Irel.  76,  and  Yaugh.  293.  Cowp.  K.  210.— [Note  229.] 
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€t  fiidJ  fHUtmm  e^  exequatMr,  In  eu^ut^  Spe.  itHe  rege  apai 
Wtnchcomby  38  die  Octcbris^  anno  regni  noihri  i8.  Ei  moMdrntrnm 
utjudvtiario  HtAtruMper  Hienu aaua&Sf  qubdprmdieUu  Utenu 

Rot.  Ftttant.  R^  ifc,  pro  commutu  ntUkate  teme  I^herma^  €f  fro  umbate 

30  H.  3.  terranmifpromsfun  at,  mud  ommes  I^es  et  eoKsuetudmeSf  qiut  ts 

p^tto  AnffM  UmaduTy  w  HyhenddteneanharyHtttdem  terra  ek^ 

dan  lagiinu  mhjeeeat^  ae  per  etudem  reg^tmr^  aad  Johmmes  ret, 

citm  iuio  essety  statvk  etjimoter  namdanit.    Idea  vdkamuy  yubd 

owinia  hreoia  de  commum  JurCf  mta  currwd  in  An^idy  amdiier 

currani  m  HyhendA  sub  novo  stgillo  re^.    In  etuusy  Spe,  ietU 

meyso  apud  Weodstoeke.    Wherein  it  is  to  be  obseiTed,  that 

toDuoQ  oft  Iswes  k  the  beit  meeiies  for  the  unity,  of  countries. 

*Tri.  13E.1.     ^Vnaateademleresseddettaminr^noAt^iie'fn^ffifbernHB. 

ooimm  re|e  in      [m]  Terra  Hyhernut  inter  se  hahet  parliamenttm  et  omnimodas 

Tbe$anr.m         curias  prout  m  An^Hiy  et  per  idem  partiamentum  Jacit  l^es  et 

^TJ^\.  fitutat  legesy  et  iiiideeddem  terrd non  ohHganhir  per  statuta  a 

^i^^S^:  Anp^ia  hii  non  haient  maUesfKxrU^  (s). 

bta.    1 U.  7. 3.      Sjr  an  act  of  parliament  (called  Pot^ning'B  law)  holden  in  Ir^ 

(4  iii8t.35o.)     Iqndbk  ^e  tentn  yeare  of  Henry  the  seventh,  it  is  enacted,  that 

all  statutes  made  in  this  realme  of  England  bc^we  that  time, 
should  be  of  force  and  be  put  in  use  within  the  realnne  of 
Ireland  (3);  which  (diough  it  be  bj  way  of  digression)  ia  not 
unnecessary  for  our  student  to  know,  fiut  now  let  us  heare 
<hir  author  (4). 

Chap. 


(s)  From  citing  this  passage  of  the  year-book  of  Richard  the  Third,  accord- 
ing to  which  English  statutes  do  not  bind  Ireland,  and  from  this  manner  d 
mentioning  the  same  passage  in  his  1 2th  report,  one  mi^t  infer  that  lord 
Coke  was  of  that  opinion,  la  Co.  111,  12.  But  in  Calvin's  case,  referring 
to  the  same  year-book,  he  explains  it  to  mean,  where  Irelqpd  is  not  special^ 
named;  and  so  he  states  the  rule  to  be  in  the  4th  Institute.  7  Co.  Calvin's 
case,  22.  b.  4  Inst.  350,  351.  Here  also  he  cites  the  year-^iook  of  1  Hen.  7, 
whidi  controls  the  year-book  of  R.  3.  Lord  Coke's  explanation  in  Calvin's 
case  evinces  his  sentiments  more  strongly;  because  Ireland,  if  considered  as 
quite  distinct  in  government  from  England,  would  have  been  a  more  nt 
instance  to  support  his  doctrine  in.fiivour  of  the  |iost«nati  of  Scotland.  We 
do  not,  however,  mean  bv  this  to  oftr  any  opinion  on  the  controveny  alnrnt 
4he  pc^tical  connection  between  England  and  Ireland.  It  is  a  subject  of 
tbo  much  importance  and  ddicacy,  as  well  aa  of  too  much  ei^tent,  to  be 
discoursed  of  in  a  note.  See  6  (jeo.  %•  c.  5.  M  0.  3.  c  53,  and  23  G.  3. 
c.  a8.  The  first  of  these  statutes  asserts  the  legislative  power  of  Great 
Britain  over  Ireland,  and  also  the  impellant  jurisdiction.  By  the  two  latt^ 
both  are  annlhaated.t    4  Inst.  toi.  H.  H.  C.  L.  147-— [Note  229*.] 

(8)  Irish  Stat.  10  H.  7.  c  fa. 

(4)  Hie  statute  for  taking  away  military  tenures  leaves  the  tenure  bv  vil- 
lenage  as  it  was  before;  one  of  Hue  provisoes  declaring,  Aat  the  act  ibsSk  pot 
ke  conatnied  t»  akeror  dumge  am^  tenure  by  copy  qfotmrt'roUy  or  anysemkes 
iheramto.    is .Cha.  s.  c.  24.  s.  7.-4^Note  230.] 


t  Tkt  cmlfvimy  mestiim^  bv  Mr.  Htmtaot  inihufMU  tated  to  be  a  w^jeet  ^ 
ii|ifWft<wioe  iin  the  year  1801,  vim  Great  Britain  and  Lreland  wre,  by  th4  Joint  cem- 
curraux  of  their  retpective  parUemmtt,  united  into  one  Idngdmn.    See  ^Sf  40  "Oeo,  3. 
c.  ©7. 
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Cu  AP.  12.  Of  Rents.  Sect.  213. 


'T^HREE  manner  of  rents  there  he,  that  is  to  say^  rent  service,  rent 
charge,  and  rent  secke»  Rent  service  is,  where  the  tenant  holdeth  his 
land  ofms  lord  byfealtie  and  certaine  rent,  or  by  homage  fealtie  and  cer* 
taine  rent,  or  by  otJier  services  and  certaine  rent.  And  %f  rent  service  at 
any  day,  that  it  ought  to  bepayed,  be  beMnde,  the  lord  may  distrainefor 
that  of  common  right. 

COME  have  divided  rents  into  foure  kindeSy  viz.rent  (^enrice, 
rent  charge,  .rent  difltre3rDable  of  common  right,  (whereof 
somewhat  shiul  be  said  In  this  Chapter)  and  rent  secke. 

*^  Rent,**  in  LaHne  reddUus,  [a]  by  some  cUdtur  i  redeundo,  H  FIete,lilK3. 
^wa  retrait,  et  quotannis  redit.    *  And  others  say  it  is  derived  3^.^' 
of  reddere,  for  that  the  rent  is  reserved  out  of  the  profits  of  the  Minor' ^^1^ 
land,  and  is  not. doe  till  the  tenant  or  lessee  take  the  profits ;  for  swt  16. 

reddendo  inde  or  sohendo,  or  reservando  tnde,  or  the  PI.  Com.  1 3s.  b. 

[1427|  l^Cf  [b]  is  as  much  to  1:9*  say  as  the  tenant  or  lessee  *  ^^  p^-  ^^7* 
^^  J  shall  pay  so  much  out  of  the  profits  of  the  lands ;  for  nji^j  q^ 
reddere  nihU  aUud  est  quhm  acceptwn  out  aliguam  par-  \^^  {^^  ^, 
tern  efusdem  redituere.    Sen  reddere  est  quasi  retro  dare,  and  in  Browoipg'c 
hereof  commeth  redditus  for  a  rent.  ^nd  Bestli^'s 

Here  note  for  the  better  undeistandinff  of  ancient  vecords,  ^'^^^^^^ 
statutes,  charters,  &c.  ^d>el,  or  gaveU,  gMum,  gabeUym,  gahet^  suhitaii^de 
Jettum,  gcdbeUettum,  and  gaoiUettum,  do  signifie  a  rant  (1),  cus-  gsviletto.uiio 
tome  duty,  or  service,  yielded  or  done  to  Uie  king  or  amy  other  10  £.  a. 
lord ;  as,  WaUingford  continet  276  hc^as,  t.  e.  domos  reddeates  9  ^^®  ^7*  b. 
Kbrtu  degabh,  We.  de  reddUu:  and  ujiford,  hBc  urhs  reddebik  ftito.Abr.446.) 
pro  iheolonio  et  gahlo  rm  oo  /.  et^sextarios  melUs,  conuH  Alpharo 
1  o  Uhras.    And  this  is  Uie  legall  signification  thereof  (a). 

''Rent 

(1)  See  ace.  ante  140.  a.  note  4. 

(2)  But  though  in  old  deeds  gavelet  may  often  signifir  rent,  and  this  use  of 
the  word  may  best  agree  with  its  origin,  yet  it  is  not  the  only  legal  sigpifictH 
tion.  On  the  contrary,  die  word  is  now  most  usualhr  applied  to  a  renaedy  or 
process,  peculiar  in  denomination  to  Kent  and  London,  by  which  the  lorn  of 
the  fee,  when  hii  tenant  is  in  anear  for  rent  or  ^service,  may  force  him  to  pajr 
die  arrears  and  damases  by  seizing  the  land,  $nd  holding  it  till  payment.  In 
Kent  this  remedy  is  nnmded  on  immemorial  usage;  Mr.  Robinson  leame^, 
deducing  it  as  weU  from  the  general  law  of  fietfs,  as  from  the  foactioe  of  our 
Anglo-Saxon  ancestors ;  and  the  passages  cited  by  another  emineat  writer,  ifk 
treatinff  of  forfeiture  by  cesser,  tending  to  the  same  p<Mnt.  Robins,  on  Gav/dk. 
243.  Wright's  Ten.  197.  Thegaveiet,  thus  prevaihng  l^.the  custom  of  KoBit» 
maiy  be  used  whether  there  is  a  sufident  dm^ess  on  the  bmd  or  not^  bit  is 
restricted  to  gavelkind  tenure.  Robins,  on  Gavelk.  243.  To  Londpn  a  wvft 
of  the  same  denomination  was  given  for  rent*service  generally  by  the  10  of 
Edward  the  second,  which  is  therefore  called  the  statute  cXgaoJet,  But  ty 
the  words  of  the  statute  tlris  latter  Modet  only  lies  where  ihe  lord  cannot 
obtain  payment  by  distress.    From  Sus  account  of  the  gavdet  in  Kant  «[id 

f  London, 
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«  Rent  service.'*  It  is  called  a  rent  service,  because  it  hath 
some  corporal!  service  incident  unto  it,  which  at  least  is  fealty, 
as  here  it  appeareth. 

Vide  Sect.  ^18.       «  His  land:'  [c]  A  rent  service  cannot  be  reserved  out  of  any 

{Ante  47.  a.) 
c]  44  £.  3. 45.        5  Co.  4.  Seignior  Mountjoye's  case.        9  Ass.  24.        30  Ass.  5. 
17  £  .3.  75.    7  Co.  ^3.  Bat^s  case.    Pi.  Com.  139. 


London,  it  appears  that  Sir  Henry  Spelman  was  well  justified,  when,  after 
giving  the  etymon  of  gavelet ^  and  describing  it  sometimes  to  signify  the  tenure 
^£  gavelkind,  he  adds,  gaveletum  juris  etiam  processus  est  kuic  dicatus  temtrte, 
casu  quo  tenens  redditus  Sf  servitia  ultra  modum  subdueit ;  quod  et  Londomen" 
sibfts  ceditur  statuto  an*  10  Edvoardi  a,  degateleto.  Spelm.  Gloss,  voc.  Gavde' 
turn.  We  take  notice  of  this  passage  from  Spelman,  because  the  learned  and 
ingenious  observer  on  our  ancient  statutes  seems  to  have  misunderstood  the 
gavelet  thus  described;  for  though  the  word  originally  imported  rent j yet  oar 
explanation  shows  that  it  also  means  a  process  for  ,the  recovery  of  rent^  techni- 
caUy  called  ^areJe^,  both  in  Kent  and  London.  See  Barr.  on  Ant.  Stat,  sd 
^L  149. — Besides  the  two  remedies  thus  called  gavelet,  there  is  another  very 
similar  one  for  rent*4ervice  in  all  parts  of  the  kingdom ;  and  this  b  the  writ  of 
cessavit,  which  is  regulated  by>  if  it  did  not  wholly  originate  from»  the  statutes 
of  Gloucester  and  Westminster  the  second.  6  £.  1 .  c.  4.  1 3  £.  1 .  sL  1 ,  c.  s  1 .  41 . 
But  lord  Coke,  in  his  comment  on  the  statute  of  Gloucester,  mentions  his 
having  read  the  record  of  the  proceedings  on  a  cessavit  in  the  reign  of  king 
Johi^  d  Inst.  205.  Yet  this  seems  strange,  because,  in  the  reign  of  this 
prince,  the  lord  of  the  fee  had  a  much  more  easy  way  of  recovering  his  tenant's 
land  for  default  of  service,  than  by  a  cessavit  in  the  court  of  the  king ;  nameiy, 
a  distress  of  the  land  by  a  process  of  seizure  in  his  own  court*  The  latter 
mode  continued  till  the  52  of  Hen.  3,  took  it  away,  by  prohibiting  distress  of 
the  freehold  except  by  the  kind's  writ,  and  so  leaving  the  tenant's  chattels 
as  the  only  subject  for  the  lord  s  distress.  It  was  this  alteration  of  the  old 
law,  which,  as  we  apprehend,  gave  occasion  to  introducing  the  cessavit  by  the 
statutes  of  Gloucester  and  Westminster ;  nor  at  the  utmost  can  we  account 
(ox  an  earlier  use  of  the  cessavit  than  the  53  of  Hen.  3.  Perhaps,  therefore^ 
lord  Coke's  case  of  king  John  was  nothing  more  than  a  process  of  cesser  in 
the  lord's  court,  and  he  might  only  call  it  a  cessavit  by  reason  of  the  reaem- 
blance  between  the  proceedings  on  the  writ  of  cessavit  in  the  king's  court, 
and  those  on  the  process  of  cessavit  in  the  court  of  the  lord. — These  remedies 
of  gavdet  and  cessavit  are  now  fallen  wholly  into  disuse,  Mr.Lambard,  not 
remembering  an  instance  of  resorting  to  the  cmtawaxy  gavdet  of  Kept  in  his 
time,  and  the  cases  in  bur  books  on  both  thegavelets  and  the  cessavit  being  sU 
of  andeat  date ;  from  which  it  may  be  presumed,  that  distress  of  the  tenant's 
goods  is  now  usually  a  very  sufficient,  or  at  least  a  preferable  remedy.  Lamb. 
Perambulat.  ed.  1596,  p.  554.  Nor  whilst  the  oiners  continued  in  use,  were 
they  applicable,  except  when  the' tenure  was  in  fee.  Booth  on-  Real  Act,  1 33. 
But  in  imitation  of  them,  it  hath  long  been  the  practice  to  reserve  a  power  of 
re-entry  for  non-payment  of  rent  on  granting  leases  for  lives  or  years :  and 
the  legislature  have  also  interposed  against  lessor,  as  well  to  obviate  the  dif- 
ficolty  iVom  the  niceties  of  an  entry  for  forfeiture  at  common  law,  by  i^n^iVlyiy 
landlords  to  recover  possession  by  ejectment  in  a  special  manner,  as  to  qoa^y 
and  prevent  an  abuse  of  the  tenants  remedy  of  injunction  in  equity.  4  ueo.a. 
e.a8.  Further,  on  a  like  principle  of  convenience,  a  summary  juriadiction 
is  given  to  justices  of  the  peace,  enabling  them  to  restore  the  possession  to  the 
landlord,  where  the  tenant  deserts  the  premises  in  lease,  without  leaving  a 
sufficient  distress.  1 1  G.  2.  c.  19.  See  further  as  to  the  cessavit  and  other  reme- 
dies for  substraction  of  services,  3  Blackst.  Comm.  8th  ed.  230..— £N.  231.] 
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inheritance  but  such  as  is  manurable,  whereinto  the  lord  may 

enter  and  take  a  distresse,  as  in  lands  and  tenements,  reversions, 

remainders,  alid^  as  some  have  said,  out  of  the  herbage  of  lands, 

and  regularly  not  out  of  any  inheritances  incorporeall,  or  that 

lye  in  grant,    [d]  By  act  of  law  one  rent  or  service  may  issue  [d]  3H.  6.  ai, 

out  of  another;  as  if  ^.  before  the  statute  of  quia  emptores  ter*  6  *^7-  36- 

rarum  had  given  lands  to  B^  to  hold  to  him  by  fealty  and  ten  ^  jj^'.^s^' 

shillings  rent,  and  B,  had  made  a  feofiment  m  fee  to  C.  &c.  10  H.  6. 13. 

whereby  there  was  a  mesnalty  created ;  in  this  case  C.  should  19  £.  3.  tit. 

hold  oiB.  eidier  by  the  same  services  Ule  law  created,  or  such  <^anl-  40. 

as  he  specially  reserved,  and  B.  did  by  operation  of  law  hold  ^i  H.  6. 11. 

those  services  of  ^.  by  fealty  and  ten  shillings  rent,  that  is  to 

say,  by  rent  and  service  out  of  rent  and  service :  and  if  the  rent 

be  behinde,  the  lord  paramount  may  distraine  upon  the  land  for 

his  rent,  for  both  mesnalty  and  seigniory  do  issue  out  of  the 

land,  the  mesnalty  immedOately,  and  the  seigniory  niediately, 

fvhich  is  worthy  c^  due  consideration  and  observation. 


**  Certaine  rent,"  [e]  For  the  rent  must  be  certaine,  or  which  W  Britton, 
may  be  reduced  to  a  certainty;  for  id  cerium  est,  quod  cerium  J/Lj^^*'a^\ 
reddi  potest.    [/]  Continetur  carta  reddendo  inde  annuatim  ad   yi  pieta, 
tales  terminoSj  telfaciendo  inde  talia  servitiay  vel  tales  consuetu-  Ub.  3.  ca.  14. ' 
dinesy  qua  omnia  debent  esse  certa  et  in  chartd  expressa,  Sfc.  But  (Ahte  91.  b.) 
of  this  I  have  spoken  Sect.  136.    And  the  rent  may  as  well 
be  in  delivery  of  hens,  capons,  roses,  spurres,  bowes,  shafts, 
horses,  hawkes,  pepper,  qomme,  wheat,  or  other  profit  that 
lyeth  in  render,  office,  attendance,  and  such  like,  as  in  payment 
of  money,    [g]  But  a  n^an  upon  his  feo£Raient  or  conveyance  r^i  ^3  H.  6. 
cannot  reserve  to  him  parcel]  of  the  annuall  profits  then^clves,  p.  s. 
as  to  reserve  the  viesture  or  herbage  of  the  land  or  the  like  (3),  (Ante47*M*b.) 
for  that  should  berepuffnant  to  the  grant:  npn  debet  enim  esse 
reservatio  deprqficuts  tpsis,  quia  ea  conceduntur^  sed  de  redditu 
novo  extra  prqficua. 

<<  May  distraine /or  that.''    For  where  there  is  a  fealty,  ko. 
incident  to  the  rent,  there  is  a  distresse  incident  also  theremko. 
[h]  But  it  is  to  be  understood,  that  for  a  rent  or  service,  the  [h]  Mirror, 
lord  caphot  distreine  in  the  night,  but  in  the  day  time :  and  so  ^^  ^-  "^^  i^- 
it  4S  of  a  rent  charge.     But  for  damage  feasant  one  may  dis-  !/*  ^  ^' 
treine  in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone  h^h!!^.  sf 
befpre  be  can  take  them. 

"  Of  emnman  right."    Of  common  right,  [t]  that  is,  by  the  [i]  W.  1.  ca.  1, 
common  law,  so  auled,  because  the  common  law  is  the  best  and  •  H-  4*  ca.  <  • 
most  common  birth-right  that  the  subject  hath  for  the  safeguard  ^  ^  ^  ^  3 
and  defence,  not  onely  of  his  gopds,  lands  and  revenues,  but  of 
his  wife  and  children,  his  body,  fame,  and  liib  also.    So  as  the 
meaning  of  Littleton  in  this  particidar  case  is,  Uiat  the  lord  may 
distreine  for  his  rent  of  common  ri^ht,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  parQr. 
And  it  is  to  be  obiifenred,  that  the  common  law  of  England  some- 
times  is  called  right,  sometimes  common  right^  and  sometimes 
communisjustitia.  In  the  grand  charter  the  common  law  is  called 
right.    Kectum  nuUi  vendemus^  nulH  negabimus,  aut  differemus 

justitiam 


(3)  See  Bro.  Abr.  Reservation,  46.  Dr.  k  Stud.  dial.  2.  c.  22. 
Vol.1.  Nn 
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ju9tUiqm  vd  rectum.  In  the  etatutte  o£fr.i.(C.i,hi$ etU^ 
common  droit.  En  prime$  voet  le  roy,  et  commandey  qti€  k  pemst 
de  s,  egUse  et  de  la  terre  soU  bien  garde  et  maintainp  en  to^$  paints^ 
et  que  common  droit  soitjait  a  toutSy  auxibien  augpoers  came  aais 
riches,  sauns  regard  de  nulluy\  which  agreeth  with  the  ancient 
Lamb.  fo.  78.      j^^  j^  ^^  ^^^^  ^^  y^g  Edgar,    Porro  autem  has  papula  amis 

inter  Lieges  .  ,  n  '    \  i»*'*«r_^^'' 

Regis  £dgari.     '^'^  propontmus  leges.  Pfinu^nf,  publyisjuns  bengicsQ  gtasfuam 
Jhiitur,  idque  ex  cequo  et  bonOf  sive  is  dives  sive  snaps  Juent^  Jus 
Pleta,  lib.  1.       reddiu    And  jpieta  saiths  hen^  quod  pax  eccleriae  et  terns  jitvto- 
c.  39.  labiliter  observetpr,  ft  qifbd  commune  Justitia  singulis  punter  ex- 

hibeatur.    A^ul  all  die  cQpifl^ifi^tOD^  and  chaitecB  for  esfi^^iitiaii- 
of  justice  Bxpffacturi  q^od  qdjustitiam  pertine$  secundum  legem 
et  cojisuetudinem  Angli^e.    jSq  a$  in  truth  juatice  U  the  daughter 
Vide  Sect.  314.    of  t^e  law,  for  the  law  brio^f^  her  forth.  And  in  this 
316.  336.  353.  ggnje  t3*  ^^iqg  largely  taken,  as  welj  the  statutes  and  ri4271 
33^-  custom^  of  the  reSJme,  as  thitt  which  is  properly  the  l    i,    J 

common  law,  is  includpd  within  common  rigM.  Little^ 
ton  in  this  his  treatise  nameth  common  rigw  sixe  times. 


Sect.  Q14. 

yt  NDif  a  man  mU  give  lands  or  tenements  to  another  in  the  taiie, 
yielmng  to  him  certaine  rent  by  the  yeare  (i),  he  of  comsnon  right 
may  ctistrainefor  the  re^d  behind,  though  that  such  gifi  was  made  mthcmt 
deed,  because  that  such  rent  is  rent  service.  In  the  same  manner  it  is,  if  a 
lease  be  made  to  a  man  for  life,  or  the  life  of  another  (2),  rendring  to  the 
lessor  certaine  rent,  or  for  teamie  ofyeares  rendring  rent. 

36  H.  6. 34.       «  lUITHO  U T  deed:*     For  it  is  a  rule  in  law,  that  a  rent 

(Cro.  Eliz.  33.  service  may  be  reserved  without  deed. 

Post.  335.  b.)  "^  ^  ' 

Vide  Sect.  131,  '<  In  the  same  manner  it  is,  ^a  lease  be  madet  S^cJ'  For  these 
139.  be  rents  senrices,  because  fealty  is  incident  to  these  rents  ;  for 

(Ante  57.  b.  (33  Jt  hath  bcpn  said  before)  a  lessee  for  life  or  jf  ears  shall  do 
^^^*  '^  fealty.    And  if  a  pw^  make  Wlease  at  will  reserving  a  rent,  the 

lessee  shall  not  do  fealty,  and  yet  the  lessor  shall'  custreiae  £br 

the  rent  of  common  right. 

"  Rendring/*  commeth  of  the  word  reddo,  i.  e.  rem  pro  re 
darcy  and  signifieth  yielding  or  repi^ring ;  but  of  ^i^  \  have 
spoken  before  in  thjs  Chapter,  Sect.  213. 


Sect.  215. 

TOUT  in  such  case,  where  a  man  ypon  euch  a  giji  or  lease  wiU  reseme  io 

him  a  rent  service,  it  behoveth,  that  the  reversion  of  the  lands  and 

tenements  be  in  the  dopor  or  lessor.     For  if  a  man  will  make  a  feoffment 

in 


(1)  by  the  yeare  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red.      ' 

(2)  or  the  fife  of  another  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 
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infeCf  or  will  give  lands  in  taile,  the  remainder  over  in  fee  simple,  without 
deed,  reserving  to  him  a  certaine  rent,  this  reservation  is  void,  for  that  no 
reversion  remaines  in  the  donor,  and  such  tenant  holds  his  land  immediately 
of  the  lord,  of  whom  his  donor  held,  8^c, 

**J?jB  VEftSION,**  Reversioy  commeth  of  the  Latine  word  (Anteaa.  b. 

revertor,  and  signifieth  a  returning  againe ;  and  therefore  Plowd.  151.  a. . 
reversio  terra  est  tanquam  terra  reoerteru  in  possessione  donatori,  *^*'  *•    ^"** 
sive  lueredibus  suis,  post  donumjinitum^ 8fc.  as  in  the  cases  that  ^  Ro'^Abrfeo.) 
Zif^/e^oji  here  hkth  put. 

"  Jt  behaiaetht  thoJt  the  reversion,  Sfc»  be  in  the  dondr  or  lessor,  (Ante  47-  a.) 
Sfc."    This  is  AOt  to  be  understood  only  of  a  reversion  inune- 
4iately  expectant  upon  the  ^ifl  or  lease.    For  if  a  man  maketh 
H  gift  in  tayle,  the  remainder  m  tayle,  reserving  a  rent,  and  keepe 
the  reversion  in  himselfe,  this  is  a  rent  service. 


departeth  with  his  land,  he  reserveth  or  provideth 
himselfe  a  rent  for  his  owne  livelihood.    And  sometime  it  hath 
the  force  of  saving  or  excepting.    So  as  [k]  sometime  it  serveth  {k]  8£.  4. 48. 
to  reserve  a  new  tiling,  viz.  a  rent,  and  [/J  sometime  to  except  s6  AM..pi.-66. 
part  of  the  thing  in  esse  that  is  granted  (1).  (^'^-  47-  g-) 

And  it  is  to  be  understood,  that  in  the  case  of  the  gift  in  taile,  /po^.  317.  t^) 
l^ase  for  life  or  years,  the  fealtle  is  an  incident  inseparable  to 
the  reversion,  so  as  the  donor  or  lessor  cannot  erant  the  reversion 
over,  and  save  to  himselfe  the  fealty,  or  such  like  service.    But 
the  rent  he  may  except;  because  the  rent,  alUiough  it  be  incident 
to  the  reversion,  yet  it  is  not  inseparably  incident.    If  a  man 
maketh  a  gift  in  taile  without  tmy  reservation,  the  donee  shall  (Ant.  23.  il) 
hold  of  the  donor  by  the  same  services  that  he  held  over,  [m]  [m]  Utufo.  4. 
But  otherwise  it  is  of  an  estate  for  life  or  years ;  for  there  if  he  01dTenorcs,5. 
reserveth  nothing,  he  shall  have  fealty  onely,  which  is  an  inci-  ^  ^  |'  Z' 
dent  inseparable  to  the  reversion,  as  hath  been  said. 

**  The  remainder  over  in  fee  simple  mthout  deed.**    Here  it 

appeareth,  that  if  a  man  make^i  a  gift  in  taile,  the  remainder  in 

fee,  without  deed  fn],  the  remainder  is  good,  andpasseth  out  of  [n]  40  E.  3. 10. 

the  donor  by  the  livery  of  seisin :  and  so  it  is  of  a  lease  for  life  10  £.  4. 1. 

oryeares,  the  remainder  ovqt in  fee;  f(ur  the  particular  estate  ^^  p  ^'  ^ g' 

9nd  w  remainder,  to  many  intents  and  purposes,  make  but  one  Jl  £*  t  j^] 

estate  in  judgment  of  law.     Vide  Sect.  60.  »      18  H*  8.4. 

3H.7. 13. 

"  Remainder i** in  leeall  Latine,  is  remanere,  comingof  the  Latine  *'•  N.  B.  219. 

*•  .1 1  H.  4. 39. 

38  E.  3.  36.       44  E.  3.  8.       (Ant.  49.  b.) 

worde 


(1)  Jn  a  preceding  note  lord  Coke  asserts,  that  reservation  is  always  of  a 
thing  newlv  created  out  of  the  land  demised.  Ante  47.  a.  But  here  he  is 
more  quahfied  in  expression,  and  allows  the  word  to  be  sometimes  used  to 
except  part  of  the  thing  granted.  However,  the  former  is  the  more  technical 
use  of  the  word ;  exception  being  a  more  proper  term  than  reservation  for  the 
latter  purpose.  The  learning  on  this  subject  will  be  found  under  the  title 
Reservation  in  Yiiier^s  Abridgment.    See  Plowd.  361.  a. — [Note  93^.] 

N  N  2 
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M  a  Co.  51.  worde  remaiteo ;  for  that  [o]  it  is  a  remaindfer  or  romnant  of  an 

Cfaolmelie*!  estate  in  lands  or  tenements,  expectant  upon  a  particular  estate 

n!fri  «l^'l^*"'  created  together  with  the  same  at  one  time,  as  in  the  cases  here 

35.  n.)  of  Littleton  appeareth  (a). 


Sect.  216. 

A  ND  this  is  by  force  of  the  statute  of  ouia  emptores  terranim.  Far 
before  tliat  statute,  tfa  num  had  made  afeoj^ment  in  foe  sinq^le,  by 
deed  or  without  deed,  yieidif^  to  him  and  to  his  hetres  a  certaine  rent,  this 
was  a  rent  service,  ana  for  thts  he  might  have  distrained  of  common  right ; 
and  if  there  were  no  reservation  (f  any  rent,  nor  of  any  service,  yet  the 
feoffee  held  of  the  feoffor  by  the  same  service,  as  the  feoffor  did  hold  over 


of  his  lord  next  paramont. 

(t  IoBt.500.        **  £}  VIA  encores  terrarum." 

Ant.  98.  b.)  ^*    Hereof  IB  spoken  before  in  the  Chapter  of  Frankabno^rme, 

Sect,  140. 

(Anc.  14a.  b.)         **  By  deed  or  tnthout  deed,  SpcP    For  all  rent  services  may  be 

reserved  without  deed  (as  hath  been  said),  and  as  it  appeareth 
here. 

And  at  the  common  law  if  a  man  had  made  a  feoffment  in  fee 
by  parol,  he  might  upon  that  feoffmait  have  reserved  a  rent  to 
hun  and  his  heires ;  because  it  was  a  rent-service,  and  a  tenure 
thereby  created. 

{^j,  146.  b.  **  And  if  there  were  no  reservation,  tfc*  the  fecjffee  hdd  of  the 

AoL^sa.  a.)  feoj^r  by  the  some  service,  S^cJ*    This  is  evident,  and  agreeth 

r*lBr'  to  wiUiour  bookes[*]9  that  in  this  case  the  law  created  the  tenure; 

L.  iqd!  "'  wherein  it  is  to  be  observed,  how  the  law  regardeth  equitie  and 

9  £.  8. 33-  equalitie,  without  any  provision  or  reservation  of  the  party. 

ft5£.3.Gard.4i.  ^ 

tSLVis.-       -  Ip'^elenmkge,eupmnt,Mijureftga»U,^. 

7  H.  4.  14.    23  £.  3.  Atowim,  a^S.    4  H.  6.    Littl  cap.  Taiie,  Sect,  t 

K»-  Sect.  217.  ri43l 

JQV  T  tfa  man,  'by  deed  indented,  at  this  day  maketh  such  a  gift  in  fee 
taile  (1),  the  remainder  over  in  fee;  or  a  tease  for  life,  the  remainder 
jDver  in  fee ;  or  a  feoffment  in  fee ;  and  by  the  same  indenture  he  reserveth 
to  him  and  to  his  heires  a  certaine  rent,  and  that  if  the  rent  be  behind,  it 
shall  be  lawfuUfor  him  and  his  heires  to  distreine,  S^c.  such  a  rent  is  a 
rent  charge ;  because  such  lands  or  tenements  are  charged  with  such  dis- 
tresse  by  force  of  the  writing  only,  and  not  of  common  ri^ht.  And  if  such 
a  man,  upon  a  deed  indent^,  reserve  4o  htm  and  to  hts  heires  a  certaine 

rent, 

t  Prebdbiy  Sect,  19. 

(3)  See  Feame*fl  Ess.  on  Conting.  Rem.  dd  ed.  p.  5  to  i}. 
ii)J9fe  not  in  L.  and  M.  Roh.  and  Redm.  ^ 
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rent,  without  any  mch  clause  put  in  the  deed,  that  he  may  distreine,  then 
such  rent  is  rent  secke ;  for  t&U  he  cannot  come  to  have  the  rent,  if  it  be 
denied,  by  way  of  distresses  and  if  in  this  case  he  were  never  seised  of 
the  rent,  he  is  without  remedie,  as  shall  be  said  hereafter  (2). 

**  JDYdeed  indented."  It  cannot  be  a  deed  indented  unlesse  it  Britton^foi.ioo. 

be  actually  indented ;  for  albeit  the  words  of  die  deed  be  ^^»  ^^-^ 

hcec  indentura^  Spc.  yet  if  it  be  not  indented  indeed,  it  is  no  vidl'sect.  370. 

indenture.     But  if  the  detd  be  indented,  albeit  the  words  of  Post  sag.*  a. 

the  deed  be  not  hac  indentura,  yet  it  is  an  indenture  (3).  (5  Cik  so.  b. 

And  It  is  holden  that  [p]  if  a  feoffiinent  in  fee  be  made  by  deed  ^  ^'  ^^^'  ^* 

poll  resenring  a  rent,  this  reservation  is  good ;  for  when  the  ^  i'*^^5\ 

teoffee  accepts  the  deed  and  liveir  of  the  land,  he  agreeth  to  the  Yoi°e  ^^  g, 

rent,  and  the  rent  is  reserved  by  the  words  of  the  feoffor,  and  not  1 1 H.  7.  %%, 

by  the  grant  of  the  feoflee.   But  of  this  more  hereafter.    In  the  35  H.  6. 34. 

mean  time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  ^^  ^  ^'  ^3* 

was  called  charta  cyrographata  (4) ;  or  charta^communisf  because  |^  ^^'  _ 

each  party  had  a  part.  And  a  deed  poll  was  called  charta  deund  (3  Bo.  Al>r. 

parte.    Iq]  Charta  atUem  de  purd  donatione  et  simpUd  penis  449.) 

donatortttm  et  ejus  haredes  debent  remanere^     Communes  verb  M  ^eta,  lib.  3. 

duplicari debent,  ita qubd qvilibet habeat  partem  suam ;  velsi una  ^'-l^*  f  ■ 
sit  tantikn,  tunc  in  cequd  manu  communis  amici  utriusque  ponaiur,  ' 

salvo  custodienda,  dum  cuilibet  partium  necessejuerit  exhtbendum. 


100. 


"  Jleserveth  to  him.**  [r]  Note,  it  is  a  maxime  in  law,  that  W  *?  ^  ^* 
the  rent  must  be  reserved  to  him  from  whom  the  state  of  tlie  land  f??'^'^^*' 

Ass.  381.    (Ant.  47.  a,    a  Ro.  Abr.  447.    Cro.  CIm.  989. ) 

movethy 

I 

m^^^^mmm^mmmm      i  ill  T     ^^^,^  ,  ,   ^^^^^^^^^^^^^^^^^^^^^^^     ,        ,  ■        ■  i  ■  ■       ifcifc^i.Mfc—i — mm— — ^— ^^^^— ^, 

(d)  See  post.  Sect.  341. 

(3)  The  indenting  or  cutting  in  modum  dentium,  which  id  usu^ly  at  the  top, 
ever  supposes  two  parts,  being  made  in  order  that  the  parts  when  joined  may 
be  authenticated  by  the  sameness  o(  the  cutting.  See  as  to  the  use  and  origin 
of  indenting  charters  in  England,  Mad.  Formuiar.  Anglican,  p.-  28,  29,  of  Uie 
dissertation  prefixed. — [Note  233.] 

(4)  Mr.Madox  objects  to  lord  Coke's  treating  the  c^irograpAuff^as  altogether 
the  same  thing  with  the  indenture ;  because  anciently  many  chirographa  were 
not  indented,  but  cut  in  the  rectilinear  form.  Mad.  FormuL  Anglic.  Dissert, 
p.  29.  In  fact,  the  name  of  chirograph  properly  belonged  to  tliose  deeds, 
which  were  at  first  of  two  parts,  written  on  the  same  paper  or  parchment,  with 
the  word  chiroffraphum  in  capital  letters  between  the  two  parts,  and  were  after- 
wards divided l)y  a  cut  through  the  middle  of  those  letters ;  and  thus  whether 
the  puttine  was  indented  or  in  a  straight  line,  such  deeds  were  equally  chiro* 
po/pha*  Ibid.  28,  29.  Cangu  Gloss,  voce  chirographa,  Spelm.  Gloss,  voce 
indentura,  MabiU.  de  Re  Diplomat,  lib.  1.  c.  2.  Some  mdeed  apply  this 
explanation  to  the  syngrapha,  and  only  describe  the  chirographa  as  aeeds  of 
one  part,  and  so  calledfrom  being  written  with  the  party's  own  hand.  Lyndw. 
tit  ae  Offic.  Archidiac.  c.  1,  in  not.  But  the  same  persoms  allow,  that  sometimes 
syngrapha,  and  chirographa  are  used  promiscuously ;  and  in  the  opinion  of 
others,  they  are  more  commonly  so  applied.  Ibid.  &  Mad.  ubi  supra.  Both 
the  chirograph  and  the  indenture,  then,  usually  importing  to  be  a  deed  of  two 
parts,  they  are  so  far  the  same ;  and  we  do  not  apprehend  that  lord  Coke 
meant  to  carry  the  resemblance  farther.  Consequently  he  is  not  afiected  by 
Mr.  Madox's  observation,  which  seems  to  suppose,  though  too  hastily,  that  lord 
Coke  had  considered  the  chirograph  and  the  indenture  as  wholly  the  same. — 
[Note  334.] 
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J.,     jj  g    g    moveth,  and  not  to  a  stranger.    [$]  Bat  some 4o  hold,  that 
(*Ro.  Ahr.        otherwise  it  is  in  the  case  of  the  king. 
447. 445.    M&,  93. 168.) 

Old  Tennres.  "  "^^^  ^  ^^^  ^  ^  ^^^  charge,"    It  is  called  a  rent  charge 

Briitoh,  because  the  land  for  payment  thereof  is  charged  with  a  distrease. 

cap.  66. 164.  If  it  be  to  the  whole  value  of  the  land,  or  to  the  fourth  part  of 

Tt^'  ^*'®-  the  value,  then  the  rent  is  balled  a  fee  farme  (5).  Here 

Bract.  86.  Littleton  putteth  his  case,  and  so  did  13-  he  in  the  next  ri447l 

Section  before,  of  a  clause  of  distresse  generally  grant-  |_    q  J 

[(]  7  Co.  38.  b.  ed.  [t]  A  man  granted  a  rent  out  of  certaine  land,  pro 

Maiind's  (»se.  constlio  impenso  et  impendendOf  to  have  and  to  hold  to  him  and  to 
r  ^B    '"  .assignees  for  terme  of  his  life,  payable  at  four  feasts  in  thcl 

IUt!iio8?^'  yeare,  and  for  default  of  payment  upon  demand  it  should  be 

inter  Maiind  lawfuU  for  him  to  distrayne ;  the  grantee  granted  the  rent  over  ; 

&  Gregory.  the  assignee  afler  one  of  the  dayes  demanded  the  rent,  and  dis- 

?*•  40&  4»  EJ-  treyned,  and  the  distresse  adjudged  lawfull;  for  he  needs  not 

SlterStaS^& '  mate  a  demand  at  any  of  the  dayes>  as  in  the  case  of  re-entry,  but 

Read.     x8  EUDyer,  348.     (Hot.  93.43.      Post.  153.  b.    3R0.Abr.436.    D7.3. 
Pott.  303.  a.  304.  a«  Dy.  51.  Plo^i-d.  7.  Perk.  s.  101.  Mo.  5.  March,  149.)   (Vide     . 
Sect.  331.    Ant  47.  a.) 

he 

(5)  The  true  meaning  of  Jee-f arm  is  a  perpetual  farm  or  rent;  the  name 
being  founded  bn  the  perpetuity  of  the  rent  or  service,  not  on  the  quantt^n. 
See  Mad.  Firm.  Burg.  3.  Here  indeed  lord  Coke  seems  to  intitnate  the  con- 
trary, by  confining  the  denomination  oi  fec'-farm  to  rents  at  least  equal  to  the 
fourth  part  of  the  value  of  the  land ;  and  the  word  is  exp}amed  in  a  like  manner 
by  sir  Henry  Spelman,  and  the  author  of  the  book  of  OH  Tenures^  with  this 
difference  only,  that  the  latter  restricts  the  value  to  a  third.  See  Spelm.  Gloss. 
voce  Feodt;firmaj  and  Old  Ten.  tit.  Fee-firmt,  But  it  would  be  wrong  to  under- 
stapd  any  of  these  writers^  as  intending  absoluteli^  and  universality  to  exclude 
all  rents  of  less  value ;  for  the  word  feei/artn  most  certainly  imports  every  rent 
or  service,  whatever  the  quantum  may  be,  which  is  reserved  on  a  grant  in  fee ; 
and  so  lord  Coke  himself  agrees  in  another  work,  citing  Britton  ancTother  books 
for  authorities.  2  Inst.  44.  Britt.  164.  b.  The  sometimes  confining  the  term 
^ff^e-farm  to  rents  of  a  certain  value  probably  arose,  partly  from  the  statute  of 
Gloucester,  iftiich  eives  the  cessavit  only  where  the  rent  amounts  to  one  fourth 
of  the  value  of  the  land,  and  partly  from  its  being  most  usual  on  grants in/%^ 
farm  not  to  reserve  less  than  a  tlurd  or  fourth  ofsuch  value.  See  6  E.  1.  c.  4. 
P,  N.  B.  210.  C.  Ant.  142.  a.  note  2.-^ After  the  statute  of  quia  empiores^ 
granting  in  fee-farm,  except  by  the  king,  became  impracticable ;  because  the 
grantor  parting  with  the  fee  is  by  operation  of  that  statute  without  any  rever- 
sion, and  without  a  reversion  Uiere  cannot  be  a  rent-service,  as  Littleton 
himself  writes  in  Section  216.  Yet  I  have  seen  a  modem  grant  in  fee  of  a 
large  estate  in  Ireland,  reserving  a  perpetual  rent  of  great  value.  But  such 
rent,  considered  aa  a  fee-farm  rent,  I  tiiought  clearly  void.  However,  as  in 
the  case  I  allude  to  the  conveyance  contained  a  power  for  the  grantor  and  hia 
heirs  and  assigns  to  digtrain  for  the  rent  when  in  arrear,  and  also  a  power  to 
enter  and  receive  the  profits  till  all  arrears  should  be' paid,  the  rent  might  be 
good  as  a  rent-charge ;  and  so  on  being  consulted  I  held  it  to  be. — Since 
writing  the  preceding  part  of  this  note,  a  most  valuable  collection  of  new 
Reports  has  been  published ;  and  In  one  of  the  cases,  the  learned  reporter  has 
given  a  note  relative  to  fee-farm  rents,  which  well  deserves  attention.  See  the 
case  of  Bradbury  v.  Wright,  in  Mr.  Douglas's  Rep.  of  Csu  in  B.  R.  602. 
However,  I  so  »r  differ  from  the  last-mentioned  note,  as  to  continue  of 
opinion,  that  the  term  of  fee-Jarm  is  not  properly  applicable  to  any  r^ts 
except  rents  ^errice.— [Note  235.] 
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he  may  demand  it  when  he  will,  for  it  is  only  to  entitle  him  to 
his  remedy  for  his  meere  duty  (i)- 

**  Diitreinef  S^c^'  Here  by  (Sfc)  is  implyed  what  things  are 
distreynable,  which  elsewhere  is  expressed  at  larce.  Also  where 
the  distresse  is  to  be  taken  in  the  same  land,  and  in  some  other, 
which  with  many  difierences  is  set  downe  in  his  proper  place. 

**  He  is  tokhaui.  remedied'   Note,,  that  upon  a  reservation  of  a  (Post.  304.  a.) 
rent  upon  a  feofibment  in  fee  by  deed  indented,  [to}  the  feoffor  M  33  £.  3. 
shall  not  have  a  writ  of  annuity,  because  the  words  of  reserva-  Annuity^  5Q. 
tion,  as  reddendo,  solvendofjhctendoy  tenendo,  reservando,  Sfc,  are"  \qL^'  ^  gg 
the  words  of  the  feoffor,  and  not  of  the  feoffee,  albeit  the  feoffee  j,  e.*^. 
by  acceptance  of  the  estate  is  bound  thereby.  (i  Ro.  Abr, 

And  where  Littleton  putteth  his  case,  when  a  reservation  is  s36.) 
made  upon  an  estate  that  passeth  by  livery,  the  same  law  it  is, 
if  a  man  at  this  day  doe  bargaine  and  sell  his  land  by  deed  loCo.  i^y. 
indented  and  inrolled  according  to  the  statute,  a  rent  may  be  2  Co.  54.  a. 
reserved  thereupon;  for  albeit  an  use  had  onely  passed  by  the  ^  ^^'*  ^^' 
oommen  law,-  yet  now  by  the  statute  of  37  //.  8.  cap.  10,  the 
use  and  possession  passe  together,  and  so  it  was  adjudged. 
*  And  so  it  b  of  a  grant  of  a  reversion  or  remainder,  and  any  *  Mich.  39  & 
other  conveyance  of  lands  or  tenements,  whereby  any  estate  '40  £1.  in  Com. 

Sect.  218. 

ylLSO,  if  a  man  seised  of  certaine  land  grant,  by  a  deed  poll,  or  bp 
indenture,  ayearely  rent  to  be  issuiftg  out  of  the  same  land,  to  another 
in  fee,  or  in  fee  taile,  or  for  terme  of  life,  Sfc»  with  a  clause  of  distresse,  i^e. 
then  this  is  a  rent  charge ;  and  if  the  grant  be  without  clause  of  distress, 
tljen  it  is  a  rent  seeke*  And  note,  that  rent  secke  idem  est  quod  redditus 
siccus ;  for  that  no  distresse  is  incident  unto  it. 

"  gEISED  of  land.*'  [x]  Note,  diat  a  rent  cunnotbe  granted  M  3«  £•  2h  tit. 

out  of  a  pischary,  a  common,  an  adtowson,  or  such  Kke  Scin  Fac.  100. 

incorporeal  inheritances,  but  out  of  lands  or  tenements  whereunto  p?  p' ^  ,  .^ 

the  ^ntee  may  have  ^course  to  dirtr^e,  or  which,  may  be  ^.^"7.  '.^ 

put  in  view  to  the  recognitors  of  an  assise,  as  hath  beene  said  149- «•  Vaogh. 

before  in  this  diapter/    And  though  it  be  out  of  lands  of  tene-  ^^^^^ 

ments,  [«]  yet  it  must  be  out  of  an  estate  that  passeth  by  the  J^^J^^  l^l' 

conveyance  (as  by  all  Littleton's  examples  appeareth),  and  not  ^h.  6. 5. 

out  or  a-right  9  as  if  the  disseisee  release  to  tne  disseisor  of  land,  50  £.*  3. 9. 

reserving  a  rent,  the  reservation  is  void,  et  sic  de  sintiUbus.  8  E.  4. 8. 

**  Grant  by  deed.**    *  Also  a  man  may  have  a  rent  by  pre-  Jg^^^^iy. 

scriptroii.  aiaij.  8.  Temp. 

£.  1.    Ask.  49. 

''  Rent  secke  idem  est  quod  redditus  siccut"    This  needs  no  ^i9  £•  3- 
explanation,  for  Littleton  expounds  it  himselfe.  Jj^^^  34-    ^ 

SeeU  6  Co.*  58.) 

(1)  See  fiirther  as  to  this  difference  between  a  re-entry  to  avoid  an  estate 
and  an  entry  to  distraki,  die  seccmd  point  in  MaundTs  case  above  cited,  add 
Gilb.  on  Rents,  73.       . 

N  N4. 
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^  Sect.  219.  [144^ 

y^L  SO,  if  a  man  grant  by  his  deed  a  rent  charge  to  amother,  and  the 
rent  is  oehind,  the  grantee  may  chuse,  whether  he  mil  sue  a  writ  qf 
annuity  for  this  against  the  grantor,  or  distreinefor  the  rent  behinde,  and 
the  distresse  detaine  until  he  be  payd.  But  he  cannot  do,  or  have,-  boih 
together^  8^c.  For  if  he  recovers  by  a  writ  of  annuity^  then  the  land  is 
^charged  of  the  distress^  Sfc.  Ana  if  he  doth  not  sue  a  writ  of  annuity, 
but  distreine  for  the  arrerages,  ana  the  tenant  sueth  his  replevin  (son 
replegiare),  and  then  the  grantee  avow  the  takins  of  the  distresse  in  the 
land  tn  a  court  of  record,  then  is  the  land  charged,  and  the  person  of  tic 
grantor  discharged  of  the  action  of  annuity. 

(7  Co.  94.  '•  JDENT  charge."    Here  it  appeareth  by  LUOetony  that  this 

I  Bo.  Ab.  227.)      -'■^  primd  facie  is  a  rent  charge,  whereof  in  this  chapter 

shall  be  spoken  more  at  large. 
And  so  it  is  of  a  rent  secke. 

• 

*'  A  man  grant.**  i^lt  case,  that  A.  be  seised  of  lands  in  ite, 
and  he  and  B.  grant  a  rent  charge  to  one  in  fee,  ^tds  primd  Jade 
is  the  grant  of  A.  and  the  confirmation  of  B.  but  yet  the  grantee 
To]  16  E.  9.  may  have  a  writ  of  annuity  against  both,  [a]  Two  men  grant 
^<*  ^i^^^y*  47*  an  annuity  of  twenty  pounds  ver  annum  to  another,  althoum  the 
fs!  O)  86  ^'^  persons  be  severall,  yet  he  snail  haire  but  one  annuity.  But  if 
1  Ro.  Abr.  895.  ^®  grant  be  obligamus  nosy  et  utnmqne  nostrum,  the  grantee 
Hob.  59.  may  have  a  writ  of  annuity  against  either  of  them ;  but  he  shall 

Plowd.  439.)      have  but  one  satisfaction, 

•  • 

"  A  torit  qf  annuities**  is  a  writ  for  the  recovery  of  an  annuity. 

[M  Doct.  &  [^1  ^^  annuity  is  a  yearly  pajrment  of  a  certaine  summe  of 

Stud.  ca.  3.  money  granted  to  anoUier  in  fee  for  life  or  yeares,  charging  the 

17  £1.  person  of  the  grantor  onely.    [e]  But  not  only  the  grantee,  but 

^y^r,  344.  b.  hig  heire  and  his  and  their  grantee  (i),  also  shall  have  a  writ  of 

Realtor  72  annuity,   [d]  But  if  a  rent  charee  be  granted  to  a  man  and  his 

(rtnch'/Law,  heires,  he  shall  not  have  a  writ  ofannuity  against  the  heire  of  the 

301 .  F.  N.  B.  152.  a.)  [c]  3  £.  0.  Dj^er,  65.  And  Sergeante  Bendloes  repor(eth» 
that  so  was  the  opinioD  of  the  Coort.  [d]  2H.4.  13.  Djer,  17  Elk.  344.  b. 
(10  Co.  128.    Hob.  58.    Plowd.  457.  a.     1  Ro.  Abr.  226.) 

grantor. 


(1)  Formerly  it  was  doubted,  whether  an  anniuty  was  assignable,  thou^ 
assigns  were  mentioned  in  the  grant;  the  argument  being,  that  it  was  a  mere 
persona]  contract,  and  therefore  a  chose  in  action*  See  the  cases  in  s  Vin.  Abr. 
515;  and  3  Vin.  Abr.  151.  But  in  a  case  in  C.  B.  3  Cha.  1.  this  objection, 
which  in  strictness  of  law  carried  force  with  it,  was  over-ruled.  Gerrard  o. 
Boden,  Hetl.  80.  It  seems  too,  that  naming  assigns  is  not  essential  to  the 
making  an  annuity  assignable,  the  principle  of  the  objection  to  its  being  so 
being  the  same  whether  assigns  are  mentioned  or  omitted.  However,  Perkins, 
in  the  special  case  of  an  annuity  pro  consUio  impendendo  requires  naming  of 
-assigns.  Perk.  s.  101.  Even  then  too  he  questions  the  annuity  being  assign- 
able. But  this  was  settled  in  Maund's  case,  7  Co.  38.  b.  one  point  resolved 
being,  that  express  words  would  make  sUch  an  annuity  assignable.— '[N.  1136.] 
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ffrluitor,  albeit  he  hath  aasets,  unless  the  grant  be  for  him  and 
nis  heires  (*2). 

^^May  ehuse**  The  grantee  hath  election  to  bring  a  writ  of 
annuity,  and  charging  the  person  onely  to  make  it  perscmidl;  or 
to  distraine  upon  the  land,  and  to  make  it  reall. 

But  if  a  man  grant  a  rent  charge  to  a  man  and  his  heires,  (i  Co.  36.  and 
and  ^dieth,  and  his  wife  bring  a  wnt  of  dower  against  the  heire,   Mo.  83.) 
the  heire  in  barre  of  her  dower  daimes  the  same  to  be  an  an- 
nuity  and  no  rent  charge ;  jet  the  wife  shall  recover  her  dower; 
for  he  cannot  determine  his  election  by  claime,  but  by  suing  of 
a  writ  of  annuity  (as  Littlefotk  saith),  neither  can  the  heir  have 
after  the  endowment  an  annuity  for  the  two  parts ;  for  that  should 
not  be  according  to  the  deed  of  grant,  for  either  the  whole  must 
be  a  rent  charge,  or  the  whc^e  an  annuity.    But  Littleton  is  to 
be  understood  with  some  limitation:  [e]  for  of  a  rent  granted  [e]  sig  Aas,p.ft3. 
for  owelty  of  partition,  a  writ  of  annuity  doth  not 

[14571  ^^>  because  it  is  of  the  nature  of  the  laud  1^  de- 
^  J  scended.  Also  ofsuch  a  rent  as  may  be  granted  withojit 
'^  '  .  *  a  deed  a  writ  of  annui^  doth  not  lie,  though  it  be 
granted  by  deed.  • 

;    C/1  And  here  it  is  to  be  noted,  that  there  is  no  election  given  [/]  SirRewlaod 
of  two  severall  things,  as  if  the  grant  were  of  an  annuitie  or  a  Hey  ward's  cue. 
robeyearely,  6cc,  for  there  the  grantor  hath  election  at  the  day  ^J^-  ^' 
to  deliver  which  he  would.    But  here  are  two  remedies  given  41  ^^q^f^ 
ibr  one  yearely  summe,  and  consequently  the  grantee  shall  at  s  h.  4?  is.  ^ 
any  time  have  election  to  take  which  of  the  remedies  he  will ;  6  M.  4. 10. 


5- 

I  F.  N.  B.iai. 

1,   *^  But  he  cannot  doy  or  have,  both  together"    For  then  he  (Plowd.  439. 
should  recover  one  thing  twice,  which  should  be  a  double  charge  ^^^*  3io.  h, 
to  the  grantor.  Le^'ii^T  W 

.    Note,  as  to  elections,  these  diversities  following:  (i)  Hob.  58.) 

First,  when  nothing  pa^iseth  to  the  feoffee  or  grantee  before  a  Co.  36, 37, 
election  to  hfive  the  one  thing  or  the  other,  there  the  election  '«^  ^^  Rowlaud 
ought  to  be  made  in  the  life  of  the  parties,  and  the,  heir  or  Heywardica»e» 
eicecutor  canpet  make  election.    But  when  an  estat.e  or  interest 
passes  immediately  to.  the  feofiee,  donee,  or  grantee,  there  election 
may  be  made  by  them,  or  by  their  heirs  or  executors. 

Secondly,  when  one  and  ue  same  thing  passeth  to  the  donee 

or 

*  The  wrrdM,  the  grantee  of  the  rent  charge,  teem  te  be  here  refuitUe  to  the  feme  tfthe 
panage.    See  Mr,  Rkm't  Intr,  p.  1 15, 1 16. 

('i)  The  reason  is,  because  our  law  presumes,  that  it  is  not  intended  to  in-^ 
elude  the  heir  in  the  obligation,  where  he  is  not  named ;  and  consequently,  iii 
the  case  supposed  by  lord  Coke,  it  is  too  late  to  elect  to  make  the  rent-charge 
an  annuity  after  the  death  of  the  grantor.  See  post.  383.  b.  384.  b.  386.  eu 
\o  Co.  128.  a.  Yin.  Abr.  Annuity^  B.  But  this  reasoning  fails  in  application, 
if  the  grantor  of  the  annuity  is  a  body  politic,  and  as  such  hath  perpetual  con- 
tinuance. Therefore  an  annuity  granted  by  the  king  will  bind  his  heirs  and 
successors,  though  not  named,  his  political  capacity  never  dvinff,  but  having 
continuance  in  his  successor;  and  so  it  was  adjudged  the  15th  of  Elizabeth  in 
Alt  IJiomas  Wrotfa's  case.    Pldwd.  4^5. — [Note  237.] 

(1)  Lord  Cokeexftracis  the  six'following  rules  concerning  election  V0r6tt^t;» 

from  his  own  Reports.     See  2  Co.  36.  b. 
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tft  gnmiee,  ttid  the  d^nee  or  gMBlee  hath  election  m  what 
manner  or  degree  he  will  take  thiB,  there  the  interest  pimojlh 
immediatelyy  and  the  partie,  his  heires,  or  ejEecutorv,  maj 
make  eleotioii  when  they  will. 

Thirdly^  when  election  is  given  to  serendl  pensoM,  there  tte 
first  election  made  by  any  of  the  pcnons  shall  stand. 

Fourthly!  in  ease  an  dectlon  be  given  of  two  severaD  Amigs, 
alwaieshe,  whi<^  is  the  first  agent»  and  ninch  ought  to  do  me 
^"^  ^^>  ^^^  ^^^  ^  election.  As  if  Ionian  granteth  a  rent  of 
^^'^/^;^^^'  twentie  shillmgs  or  a  robe  to  one  and  to  his  heires,  the  grantor 
Plewd.  6.  Pott,  shall  have  the  eleetien ;  for  he  is  the  first  agent,  by  pfl^3rnieiit  of 
i46.a.Hob.i74)  the  otte,  or  deliverie  of  the  other.  So  tf  a  man  maketh  a  lease, 
*  9  £.  4-  36-  >>•  rendering  a  rent  or  a  robe,  the  leasee  shafl  have  the  electiea 
T^^E^^e^'b  ^^'^  ^^  supra.  And  with  this  agree  the  bookea  in  the 
11  E.  a-^an.  37*  *  ma'getit.  \g\  But  if  I  give  unto  you  one  of  my  horses  in  nay 
11  Am.  p.  8r  stable,  there  you  i^all  have  the  elestion ;  for  you  shall  be  the 
39  Asf .  55*  first  agent  by  taking  or  iteiSure  of  one  of  them*  And  if  one 
3.  ^\^  grant  to  another  tifenfie  kMuls  ofhaaill  or  twentie  loads  of  maple 

^^E  ^^^^  to  be  taken  in  his  wood  of  !>.  there  the  grantee  shall  have 
dt.  Barre,  194.  election ;  fot  he  ought  to  do  the  first  act,  s^.  to  fell  and  take 
(5  Co.  25-  41-)    the  same. 

of]  a  H.7. 33.  a.      Fifthly,  when  the  thing  |raated  Is  df  things  annuall,  and  are 

to  have  continuance,  there  the  election  remameth  to  the  grantor, 

(in  case  where  the  law  giveth  to  hiin  eleotkni)  as  wdl  after  the 

day,  as  before^    Otherwise  it  is  when  the  things  are  to  be  per- 

(Aut.  90.  b.        formed,  wikd  vice.    And  therefore  HI  grant  to  another  for  life 

6  Co.  45.)         an  annuitie  or  a  robe  at  the  feast  of  Easter,  and  both  are  bdund, 

the  grantee  ought  td  bring  his  writ  of  aimuitie  in  the  disjunctive ; 

for  if  he  bring  his  writ  of  aanuitie  for  the  one  oaely,  ana  recover, 

this  judgment  shall  determine  hisf  election  for  ever ;  for  he  shafl 

never  have  a  writ  of  annuiti6  afterwards,  but  a  scire  Jacias  upon 

the  said  judgement.    Whidi  reuon,  FkMkerheri^  in  his  NtOura 

Brerinm  (a),  not  observing,  held  an  opimon  to  the  oontrarie. 

9  £.  4.  36.         But  if  I  contract  with  you  to  pay  unto  you  twaitie  shillings  er 

13  E.  4. 4.  and    ^  robe  at  the  feast  of  £aster,  after  the  feast  you  may  bring  an 

**M*I^***^^  actiotoofdebt  for  the  one  or  for  the  other. 

CPbwd!6r  Sixthly,  thefeo£feeby  Inaiu^  and  wrong  may  lose  his  riectio^ 

1  Ro.  AbrTiG.)  atid  give  die  ssmetcthe  feofibr.    As  if  one  infeofie  another  ef 

twoacrtis,  tolnr^attd  to  hold  throne  for  life,  and  the  otfier  ki 

tttle,  and  he  before  Section  tnaketh  a  ieoffioaent  of  both;  in  Ais 

case,  the  feoffor  shall  enter  into  which  of  theni  he  wiB,  for  the 

Act  and  wrong  of  the  feolfise  (3)* 


**If he  recovers  b^  a  xmrii  of  anmtiiyf  thenihelandud  charged 
of  the  distress."    Here  is  to  be  observed,  that  thia'detenoBaation 
of  the  election  of  the  grantee  must  be  by  action  or  suit  in  court 
h]  17  £1.  of  record ;  [h]  for  albeit  the  grantee  distreine  for  the  rent,  yet 

^yer,  a^.  b.  he  may  bring  a  writ  of  annuitie  and  discharge  the  land»  And 
Littleton  putteth  his  case  here  surely  upon  a  recoverie  in  A  writ 
IQ  F.  N.  B^  of  annuitie. ,  [t\  But  if  the  graiitee  doth  bring  a  writ  of  annuitie, 
153.  A.  and 

5  H.  7.  33.  b.  t  Sumld  it  not  te  my  inttcad  of  hh?    See  Mr.  Riuo't  Intr.  p.  1 18. 


S 


(a)  SeeF.  N.B.  153.  G. 

(3)  But  if  the  grant  be  to  hold  one  acre  for  life  and  the  other  in'  fee, 
donee  makes  feo&ient  of  one  acre  only,  it  is  an  election  to  have  the  fee 
of  that ;  and  this  being  lawful  nothing  is  folfeited.    Perk.  s.  78.    liewd.  6L  b. 

—[Note  338.] 
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4um1  mi  the  return^  thereof  flppneeare  mtd  eetot^  this  k  a  deiev* 
ininatioci  of  his  election  in  a  court  of  record^  illbeit  he  iie?er 
proceedeth  an  j  farther*    [ik]  Aa  if  a  wife  be  endowed  es  auenm  [fe}  1 9  E.  s. 

C'  ris^  and  the  huibimd  dioth,  the  wife  halh  election  either  to  buwer,  158. 
e  her  dower  at  the  coattHdn  law  or  etc  assetuu  patri$  (4) ;  if 
she  bring  a  writ  of  dower  at  the  eemmoft  law,  and  codnt^  albeit 
she  recorer  not,  yet  shall  she  never  after  claime  her  dower  ex 
{issemu  patris, 

[l]  80  if  the  grantee  britf^  an  assise  for  the  rent,  and  make  his  [q  10  £.  4. 17. 
plamt,  he  shall  never  a^r  bring  a  wri^  of  annaitie.  But  the 
purchasing  of  a  writ  of  aanroMe,  and  entrie  of  it  in  oourt  of 
record,  or  of  an  assbe,  is  no  detemiinAtion  of  the  election ; '  be^ 
cause  an  estranger  t^y  purchase  a  ^rit  in  the  name  of  the 
grantee,  and  enter  it  of  record :  butifthegrtoteeappearethere^ 
unto,  &c«  then  this  doth  amoumt  to  a  determination  of  his 
election^  as  bath  been  said. 


t  14571     *^  "  ^^  replevin  (son  riL'plegiare)."    Littleton  spake  (a  Inst.  139.) 

jj  J  niimediateif  before  of  a  writ  afannuiiyt  but  hwe  he  Gten'^-  Hb.  la. 

saith  kisrepievtn ;  because  goods  may  be  repleried  two  SkJibV  ca  31. 

manner  of  wayeSy  viz^  by  writ,  ao^d  that  is  by  the  common  law,  or  w.  1 .  ca.  i6»  17. 

by  the  pleint,  and  that  is  by  tfysf  statutes  for  the  lAore  speedy  w!  a.  ca.  39. 

having  againe  of  the  cattell  and  godds.     A  repiegiare  lyeth,  as  l^«ta>  i>b*  a. 

JUttletan  here  teacHeth  os,  where  goods  are  distrained  and  Im-  <^  ^^' 
ponnded,  the  owner  of  tlie  gnbds  may  have  a  writ  de!  replegiari 
facias,  whereby  the  sherife  is  eoiimianded,  taking  sureties  hi  thai 

behalfe^  to  redeliver  the  gockls  distreiited  to  the  owner,  or  upon  Marlb.  ca.  ai. 

complaint  made  to  the  shefife  he  ou^t  to  make  a  replevy  in  (Doctr.  Plae. 

the  [county].    RepUgiarr.  is  compounded  of  re  and  plegiare,  ^  ^^^h  6     ju 

much  as  to  say,  as  to  redeliver  upon  pledges  or  sureties ;  and  m  JJ^ne'de Vic.  17. 

the  statute  of  Marleondgef  dHiberare  is  used  for  replepare.  (Pott^euav) 


What  tlmigs  infiy  \mkiSy  be  dUtrayndd,  »bei«iipon  a  repltgiiiri 
may  be  sued.    The  formes  of  the  writ  you  shall  reade  in  the 

Register  and  F.  N.  B  *  •Rog.F.N.B.M. 

[n]  It  18  a  genevaU  rtde,  that  the  plttntife  must  have  the  [n]  3  £.  3. 74. 

property  of  the  goods  in  him  at  the  time  of  the  taking.    [o\  But  o  H.  4.  a.  &  39. 

yet  if  the  goods  of  a  villeiae  be  distrained,  the  lord  of  the  9  ^^-39- 

viDeine  shall  have  a  replevy  j  because  the  bringing  of  the  r0<<  ^^       *  ^^ 

plevy  amounts  to  a  dayme  in  law,  and  vests  the  property  in  the  H  33  £•  3* 

plamtife.    But  in  that  case  if  the  goods  of  the  villeine  be  taken  ^l^\  ^8. 

bv  a  trespasse,  the  lord  shall  have  no  replevy ;  because  the  ^  h.  6.  ^5/ 
viUeine  had  but  a  ri^.                                                            F.  N.  B.  69.  t. 

6H.7.  9.     19  £.3*    Biepl.3S. 


(a  Ro .  Abr.  430.    Plowd.  514.)    Marlbr.  ca.  ai . 


Andalbeititbeprovidedbythestatuteof  Afarfe6n^gtf,  [cap,  21,] 

quod 


T-*- 


(4)  See  ace.  before  Sect.  41 1- 
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quhd  vicecomeM  post  qverimonkim  indesiln^cUsm  eoj  sine  mpedi- 
mento  vel  cotUradichone  ejus  qui  dicta  averia  ceperUy  ddibenre 
[9]ao£.3.a^/  possitf  Sfc,  [q2  jet  where  the  defendant  claimes  propertj^the 
31  K  3.  sherife  cannot  proceed ;  for  it  is  a  rule  in  law,  tnat  praperty 

Rcplev.  35>&4-  ought  to  be  tryed  by  writ  And  therefore  in  that  case  where 
91 H  %  ^^  tryall  ib  by  pleint»  the  plaintife  maj  have  a  writ  depropriMs 

Prop!  Prob.6-     probandd  directed  to  the  sherife  t6  trie  the  properde;  and  if 

I  £.  4. 9.  thereupon  it  be  found  for  the  plaintife,  then  the  sherife  to  make 
91  £.  4. 64.  deliverance  (for  so  be  die  words  of  the  writ) ;  and  if  for  the  de- 
^^^^-^7^'^73-  fendant  he  can  no  further  proceed.  Bat  that  is  but  an  enaueit 
?«  Ro.  Abr.  ^^  office ;  and  therefore  if  thereby  it  be  found  against  the  piun- 
431 .)  tife,  yet  he  may  have  a  writ  of  replevy  to  the  sherife ;  and  if  he 

retume  the  claime  of  propertie,  &c.  yet  shall  it  proceed  m  the 
court  of  common  pleas  where  the  propertie  shall  oe  put  in  issoe 
.  and  JSnally  tried.  And  the  sheriie  may  take  a  pleint  upon  the 
said  act  out  of  the  coun^,  and  make  xeplevyn  presently;  for  it 
should  be  inconvenient  ror  the  owner  to  foibeare  hu  cattdl  tiD 
the  county  day. 
[**]  6  £•  3-  38-        [f\  ^^  ^  ^  ^e  noted,  that  a  man  cannot  claime  propertie  by 

II  H.  4. 4.  his  bailife  or  servant ;  and  the  reason  is,  for  that  if  the  dsyine 
|7  ^  ^'  Propr.  fy]  o^(  ^  \^  f^^  \^^  ghiji  y^^  ta&di  for  his  contempt,  iHitdi  the 

lord  cannot  be  unlesse  he  maketh  dayme  himself;  for  mmo 
pun^r  pro  aUeno  deUdo  (i). 
34  H.  6. 47.     .      In  a  special!  case  a  man  may  have  a  replevyn  of  goods  not 

distrevned.  As  if  the  mesne  put  in  his  cattell  in  lieu  of  the  cat- 
tell  orthe  tenant  paravaile,  that  he  is  bound  to  acquite,  he  shaU 
have  a  replevyn  of  those  cattell  that  never  were  distreyned 

6  ^  d!^  '    '^^  ^^^  ^y  ^'  dee^  grant  a  rent  with  dauae  of  distreaae,  and 

Gage  d    Ter^s,  g^Q^^  further,  that  he  shall  keep  the  goods  distrevned  a^iort 

gages  and  pledges,  untill  the  rent  be  p8ycl>  yet  shall  the  aberife 
(PoftaSa.  b.  replevy  the  goods  dbtreyned ;  for  it  is  against  the  aative  of 
Doct.  &  Stod.  such  a  distresse  to  be  irreplevisable,  and  by  such  an  [inveDtioa] 
199.  b.)  the  currant  of  replevyns  would  be  overthrown  to  the  hindiance 

•'  of -the  commonwealth ;  and  therefore  it  was  disallowed  by  the 
whole  pourt,  and  awaided  that  the  defendant  should  gage  de- 
Bracton,  lib.  4.    liverance,  or  else  go  to  prisoa.    And  Bracton  is  of  me  same 
fo.  933.  a.  &  b.    opinion ;  for  he  saith,  JEodem  tnodo  de  rid  obstruct^  per  brece 

jtibdjusHciet  propter  communem  tttilitatemf  ne  transeunies  ire  dSi 

trnpediatUur,  quia  hoc  esset  commune  damnum ;  et  in  hoc  vicecoKUi 

et  JustidarU  faciant  sicut  super  detenHonem  avenorum  contn 

vadium  plegUf  propter  communem  utiUtaiem^  ne  ammaUa  dSk  »' 

dusa  pereant ;  which  in  mine  opinion  is  an  excellent  point  ef 

leammg. 

98  £.  3. 99.  If  the  beasts  of  divers  severall  men  be  taken,  they  cannot  jojae 

3  H.  4-  !«•         in  a  repleg,  but  every  one  must  have  a  sievendl  re)plevyn  (3)* 

34  H.  6. 37.       ^Q^  so  in  a  replevyn  it  is  a  good  plea  to  say,  that  the  property 

(5  Co.  ig^a.)     IS  to  ^c  plaintife  and  to  a  stranger;  and  where  there  be  two 

plaintifes,  that  the  property  is  to  one  of  them. 

There 


(1)  This  is  explained  to  be  intended  only  in  respect  to  the  countv-coart* 
for  in  the  king's  bench  the  bailiff  is  not  liable  to  a  fine ;  and  therefore  it  has  beeo 
held,  that  there  one  may  make  conusance  and  claim  property  by  a  baili£  Adj. 
in  Hamstead  v.  Oldham,  1  Lev.  90.  and  2  Keb.  441. — ^[Note  239.] 

(2^  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  suing  the  writ  cl« 
homtne  replegiando.    F.  N.  6.  66,  F. — [Note  240.] 


L.2.  C.12.Sect.220.      Of  Rents.  [145. b.  146.  a. 

There  is  also  a  writ  de  homine  r'eplegiando.     But  Littleton  is  R«gitt  fol.  133. 
ready  to  give  you  further  instruction :  therefore  heare  him. .        Br«ct.  fo.  lai. 


&  154. 
W.  1 .  ca.  1 1 .    Fleta,  lib.  s.  ct.  9.     F.  N.  6. 66.  b. 


"  And  avofw  the  takingy  S^c*  in  a  court  of  record.*'  Here  it 
appeareth,  that  an  avowry  in  a  court  of  record,  which  is  in 
nature  of  an  action^  is  a  determination  of  his  election  before 
any  judgement  given  (3).  And  this  is  a  good  proofe  of  that, 
which  hath  been  formerly  said  of  the  writs  of  annuity  and 
assise  (4). 


pf] 


Eledio  semd  facta  et  placiium  testatum  non  patitur  st  H.  6.  44. 

regressum.  per  Newton. 

Q^od  semel  placuit  in  electionibus  amplius  displicere  *^         **• 
non  potest. 

If  a  rent  charge  be  granted  to  A,  and  B,  and  tlieir  heires;  A<. 
distreyneth  the  beasts  of  the  grantor,  and  he  sueth  a  replevin ; 
A.  avoweth  for  himselfe,  mnd  maketh  conusance  for  B, ;  A.  dyeth 
and  B.  surviyeth".  B,  shall  not  have  a  writ  of  annuity;  for  in 
that  case,  the  election  and  avowry  for  the  rent  of  A,  barreth  B, 
of  any  election  to  ipake  it  an  annuity,  albeit  he  assented  not  to 
the  avowry.  - 

But  hece  is  another  diversity  to  be  observed  betweene  the  case  (%  Co.  36.  b.) 
aforesaid  of  the  grant  of  the  rent  where  he  (as  hath  beene  said) 
may  make  it  either  reall  or  personall,  and  when  a  man  may  have 
election  to  have  severall  remedies  for  a  thing  that  is  meerly 
personall  or  meerly  reall  from  the  beginning.-    As  if  a  man  may  98  E.  3. 98.  b. 
have  an  action  of  Recount  or  an  action  of  debt  at  his  pleasure,  ^7£-  3-  89.  b. 
and  he  bringeth  an  action  of  account  and  aopeare  to  it,  and  jf„t  ioq\.) 
after  is  nonsuite,  yet  may  he  have  an  action  or  debt  afterwards ; 
because  both  actions  charge  the  person.     The  like  law  is  of  an 
assise,  and  of  a  writ  of  entry  in  the  nature  of  an  assise,  and 
the  like. 


Sect.  220. 

A  LSOfifa  man  would  that  another  should  have  a  rent  charge  issuing 
'^  out  of  his  land,  but  would  not  thai  his  person  he  charged  in  any  man-- 
ner  by. a  writ  of  annuity,  then  he  may  have  such  a  clause  tn  the  end  of  his 
deed.  Provided  alwaies,  that  this  present  writing,  nof  any  thing  therein 
specified,  shall  any  way  extend  to  charge  my  person  by  a  writ  or  an 
ftctiou  of  annuity,  but  only  to.  charge  my  lands  and  tenements  with  the 
yearely  rent  aforesaid,  &c.  (1)  [Proviso  semper,  quMprsesens  scriptum, 
nee  aliquid  in  eo  specificatum,  non  aliaualiter  se  extendat,  &c.*] 
Then  the  land  is  charged,  and  the  person  of  the  grantor  discharged. 

BY 

*  In  the  original  cf  lAuUton  the  yromto  it  tn  LoHn.    See  lord  CMt  remark  on  the 
douMe  negatioe,  poit.  146.  t. 


(3)  Acc.  post.  368.  a.     F.  N.  B.  152.  A. 

(4)  See  ante  145.  a.  " 

(1)  For  the   operation   of  this  sort  of  proviso,  see  Dy.  aaa.  a*  and 
2  Co.  73.  a. 


146.  a.  146.  b.]  Of  Rente.      L.  2.  C.  12.  Sect  220. 

jD  Y  this  Section  it  appeareth,  that  when  in  a  general!  grant  the 
law  doth  gire  two  remedies,  that  the  grantor  may  provide 

that  the  grantee  shall  not  use  one  of  them  and  leave  the  party 
98  H.  8.  to  tiic  other  (2).     But  where  the  grantee  hath  but  one  r^medj, 

Dier,  9.  b.  there  that  remedy  cannot  be  barred  by  any  proviso ;  for  such  a 
(Hob.  7a.)         proviso  should  be  repugnant  to  the  grant. 

(iBo.Abr.  117.)      u  jfTM  tj^e  yeardif  rent,  Sfc"'    Here  by  (^-c.)  and  the  conse- 

33-  quent  of  this  Section  be  implyed  divers  excellent  points  of 

learning,  viz.   If  a  man  by  his  deede  granteth  a  rent  charge  out 

of  the  manner  of  Dale  (wherein  the  grantor  hath  nothing)  with 

Soitwas  resolT-  such  a  proviso  that  it  shall  not  chftrge  his  person;  albeit  the 

ed  by  the  justi-  repugnancie  doth  not  appeare  in  the  deed,  yet  the  proviso  taketh 

^*J"  *o^;®'**  away  the  whole  effect  of  the  grant,  and  merefore  is  in  judge* 

reportctb'^*  °^^  ment  of  law  repugnant  j  for  upon  the  matter  it  is  but  a  grant  of 

9  H.  6.  53.         &11  annuity,  provided  that  it  shall  not  charge  his  person  (3).  For 

which  cause  our  author  putteth  his  case  of  a  rent  charge  issuing 
truly  out  of  land.    But  if  a  man  by  his  deed  grant  a  rent  charge 
out  of  land,  provided  that  it  shall  not  charge  the  land,  albeit  the 
grantee  haUi  a  double  remedy,  as  hath  beene  said,  yet  the  pro- 
viso is  repugnant ;  because  the  land  is  expresly  charged  with 
the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  grant,  and 
therefore  that  may  be  restrained  without  any  repugnancie,  and 
sufficient  remedy  left  for  the  gi^mtee;  for  wni(£  cause  our 
author  putteth  his  case  of  the  restraint  of  bringing  a  writ  of 
6£liz.Dier,997.  annuity.    And  yet  in  some  cases  where  there  is  a  pro- 
(4  Co.  49.  a.      viso  tS'  in  the  deed  that  the  grantee  shall  not  in  any  PL  4^71 
7  Co.  39.  b.       gort  charee  the  person  of  the  grantor  generally,  not-  I      k   J 
P^  f 69  ^a  )     w'thstandmg  the  person  of  the  grantor  shall  be  charged. 
^  ' '    ' '        As  if  a  man  grant  a  rent  charge  out  of  certaine  lands  to  another 
for  life,  with  such  a  proviso ;  the  rent  is  behinde ;  the  grantee 
dyeth;  the  executors  of  the  grantee  shall  have  an  action  of  debt 
against  the  grantor,  and  charge  his  person  for  the  arrerages  in 
the  life  of  tne  grantee ;  because  the  executors  have  no  oUier 
remedy  against  the  grantor  for  tlie  arrerages ;  for  distrelne  they 
cannot,  because  the  estate  in  the  rent  is  determined^  and  the 
proviso  cannot  leave  the  executors  without  remedy,  as  ap- 
peareth  by  that  whieh  hath  beene  said  (i).    And  therefore  our 
author  putteth  his  case  of  a  rent  charge  continuing.    And  here 
(Ppst.  903.  b,      is  to  be  obsenred,  that  this  word  (proviso)  hath  diyer^  opera- 
a  Co.  7a.  a.)      Upns.     Sometime  i(  worketh  a  qualification  or  limitation,  and 

so  it  is  taken  here,  and  often  in  our  bookes ;  sometime  a  condi- 
tion ;  and  sometime  a  oovenai^t :  whereof  you  shall  reade  more 
hereafter.  Sect.  330. 

39  Ass.  p.  1.  **  in  ike  end  of  his  deed."    Here  LUUeion  putteth  his  case  of 

Vide  Sect  384.  one 

(Cro.T)liz,837.   iBo.Abr,590.    M0.811.) 


I »    ■■  1  I  V     \^n    '     \   %"ir 


(2)  See  post.  286.  a.  &  b.  393.  a. 

(3)  Ace  in  Brediman's  case,  6  Co.  58.  b. 

(1)  At  first  this  .may  seem  contradicted  by  the  statute  of  3s  H.  8.  c.  37. 
according  to  the  recital  rf  which  the  executors  of  tenant  for  life  of  a  rent- 
charge  had  no  remedy  at  common  law  for  (urreara  due  to  their  tesMw.  But 
lord  Coke  in  another  place  observes,  that  the  preamble  of  38  H.  8.  should  be 
understood  to  apply  nol;  to  tenant  for  his  life  only,  but  to  tea^ant  pur  autre  vt>, 
so  long  as  cestui  que  vie  lives.    Post.  162.  a.— [Note  241 .] 


L.  2.  C- 12.  Sect.  221.     Of  Rents.  [14^.  b; 

one  deed.  But  though  the  giant  be  general!,  and  want  gucli  a 
proviso,  yet  may  the  grantee  by  another  deed  by  way  of  defea- 
sance grant,  that  he  shaJl  not  diarge  the  person  of  the  erantor, 
and  that  if  he  bring  a  writ  of  annuity,  that  the  rent  shafi  cease. 

'^  Nee  aUauid  in  CQ  specificahim^  non  aliqualiter  se  exUndat,  Sfc" 
Here  is  to  dc  observed  a  double  negative,  Tiec^  and  non,  wliich 
in  grammaticall  construction  amounteth  to  an  affirmative  \  for 
NegcUio  destruii  neeaHonem,  et  ambojaciunt  affirmativum.    Yet 
thp  law,  that  principally  respecteth  substance,  doth  judge  the 
proviso  to  be  a  negative  according  to  the  intent  of  the  parties, 
and  not  according  to  grammaticall  construction,  to  the  end  the 
proviso  may  take  effect ;  and  the  like  you  shall  finde  hereafter 
m  Littleton*.   Mala  grammaiica  non  vitieU  carianu    I{ere  our  *  lib.  3.  cap. 
author  putteth  his  case  of  one  grantor.    Put  then  the  case,  that  ^^^^^' 
A.  and  B,  being  jo^ntenants  of  lands  in  fee  by  their  deed  grant  a  tJ^^Co.  130.  a." 
rent  charge  out  of  those  lands,  provid^^  that  the  grantee  ^all  Hob.  191.        ' 
not  cha^e  the  person  of  A,  in  this  case  if  the  grantee  bringeth  Cro.  Cba.  555.) 
a  writ  or  annuity,  be  must  charge  the  person  of  J3.  only. 


Sect-  221. 

« 

yiJj SO,  if  one  make  a  deed  in  ilm  manner,  that  if  A.  of'R.  be  not 
'^  yearel^  payed  at  the  feast  of  Christmasse  for  terme  of  nis  life  rx.  s. 
ef  lawfuU  money,  that  then  it  shall  be  lawfuU for  the  mid  A.  of  B.  to 
ikstreyne  for  this  in  the  nuamor  of  F.  i^c.  this  is  a  good  rent  charge; 
because  the  mannor  is  charged  with  the  rent  by  toay  of  aistresse  (3) ;  and 
yet  the  person  of  him,  which  makes  such  deed,  is  discharged  in  this  case  of 
an  action  of  annuitie,  because  he  doth  not  grant  by  his  deed  any  annuitie 
to  the  scm  A.  of  B.  but  granteth  only,  that  fie  may  distveinefor  such 
amuitie^  lic. 

**  n^H  AT  if  A.  of  Br   Here  [want]  words  to  precede  these, 

viz.  that  he  grants  ta  A.  qfu,  Sfc*  that  if  A.  of  B.  Sfc*  as  (a  Ro.  Abr. 
it  wipeareth  in  the  qriginall  (2) ;  and  ^o  i%  appeareth  in  the  dose  4^) 
of  this  Section,  viz.  but  granteth  only,  that  he  may  distreine*  Aa4 
without  such  a  grant  the  clause  should  be  imperfect. 

<<  Because  the  manjwr  is  charged,  vaith  the  rent  bu  Wiy  of  dis" 
tresser  And  yet  no  rent  is  expresly  granted  out  of  the  mannor. 
But,  tgr  the  grant  that  he  shall  distreine  for  such  a  yearly  summe  (Plowd.  139.) 
of  money,  in  judgement  of  law  the  mannor  is  cti^ged  with  the 
rent ;  but  the  person  of  the  grantor  cannot  he  charged^  because 
tie  eof^TeAy  granteth  no  rent,  for  that  would  charge  his  person ; 
()ut  that  the  grantee  shoul4  distreine,  &c.  which  o^ly  cii^geth 
the  land. 

''Thflt 


(3)  In  L.  and  M.  and  in  Rob.  S^c.  is  added.  ... 
(2)  The  words,  here  stated  by  lord  Uoke  to  be  \s\  the  original  ^t  n^t  \p,L. 
and  M:  nor  Rob. 


147.  a.] 


18  Au.  p.  1. 
18  £.3.  33. 
3  Ass.  7. 
3  E.  3.  la. 
10  Ass.  34. 
31  Ass.  p.  17. 
33  Ass.  (I ). 
Annuity,  59. 

16E.3- 
Grant,  64. 


7  Co.  33,  34,  in 
PutU  bis 


*  8  £•  3-  i*< 
3  Ass.  p.  7. 

14  Ass.  p.  14. 

16  K  3. 
tit.  Grants,  64. 
18  E.  3.  33. 
30  Ass.  38. 
30  Ass.  13. 
46E.3. 18.  33. 

8  H.  4.  19. 

9  H.  6.  9. 
33  H.  6.  11. 
(ft  Co.  66- 
Post.  313.) 


Of  Rents.     L.  2:  C.  12.  Sect.  221 

Tkat  he  ma^  distreinefor  such  anntdtie,  Ac."  Pi  471 
Here  by  CSfc.J  man j  points  worthy  of  obsemtion  I  J 
areimplyedyviz.  if  amanseuedof  landflinfeebind^  ^ 
his  goods  and  lands  to  the  payment  of  a  yearly  rent  to 
A.  ofB,  this  is  a  good  rent  charge  with  power  to  distreine,  albeit 
there  be  no  expresse  words  of  charge,  nor  to  distrdne.  Or  in 
these  words,  Obligo  manerium  meum  deCet  omnia  bona  in  dido 
manerio  existent'  A.  de  B.  in  annuo  redditu  dexx,  s.addistrij^eni 
per  balivum  domini  regis  pro  tedditu  pradicto.  By  this  gnnt 
a  rent  charge  issueth  out  of  the  manner:  and  where  the  wonb 
be,  ad  distringendum  per  balivum  domini  rms^  this  is  for  the 
advantage  of  the  grantee.  And  therefore  the  bng's  baity  should 
be  but  his  minister  to  distreine  for  his  rent ;  and  that  which  he 
may  do  by  his  senrant,  he  may  do  by  himselfe  or  by  any  other 
of  his  servants  (2). 

If  a  man  by  deed  grant  a  rent  of  forty  shillings  to  another  oat 
of  his  manner  of  Da/e,  to  have  and  to  perceive  to  him  and  his 
heirs,  and  grant  over  by  the  same  deed,  that  if  the  rentbebcliiDd, 
that  the  grantee  shall  distreine  in  the  manner  of  8ak  (be  Ae 
manner  oi  Sale  in  the  same  county  or  in  another  county,  and  be 
this  grant  by  one  deed  or  divers  deeds),  the  rent  is  onJy  inoing 
out  of  the  manner  of  D.  and  it  is  but  a  paine  thut  he  shall  dii- 
treine  in  the  manner  of  <S. ;  but  both  the  mannoit  are  charged, 
the  one  with  the  rent,  and  the  other  with  a  distresse  for  the  rest ; 
the  one  issuing  out  of  the  land,  and  the  other  to  be  taken  upon 
the  land.  And  whereas  our  author  puts  his  case  of  a  grantfiir 
life ;  so  it  is  if  I  grant  to  you,  that  you  and  your  heires,  or  the 
heires  of  your  b^y,  shall  distreine  for  a  rent  of  fortj  shillioga 
within  my  mannor  of  5.  this  by  construction  in  law  shall  amoBUt 
to  a  grant  of  a  rent  out  of  my  mannor  of  S,  in  fee  simple  or  fee 
taile ;  for  if  this  shall  not  amount  to  a  grant  of  a  rent,  the  srant 
shall  be  of  little  force  or  effect,  if  the  grantee  shall  have  out  a 
bare  distresse  and  no  rent  in  him ;  for  wen  he  shall  never  have 
an  assise  of  this,  &c.  And  this  is  the  reason  that  it  is  so  often 
ruled  and  resolved  *,  that  this  amounts  to  a  grant  of  a  reoifet 
construction  of  law,  ut  res  magis  valeat.  And  all  this  is  neces- 
sarily implyed  in  the  r4'c.^<^i°  this  case  the  grantee  shall  not 
have  a  writ  of  annuity,  as  our  author  saith.  Ahd  whereas  oar 
author  putteth  his  case  where  the  distresse  is  to  be  taken  in  the 
same  land  out  of  which  the  rent  by  construction  of  law  is  issoing, 
hereby  is  implyed,  that  if  a  rent  be  granted  out  of  the  momor 
of  D,  and  the  grantor  grant  over,  that  if  the  rait  be  behinde, 
the  grantee  shul  distreine  for  the  same  rent  in  the  mannor  of  5- 
this  IS  but  a  penalty  in  the  mannor  of  5.  fof  three  causes.    • 

First,  the  law  needs  not  to  make  construction  that  this  shall 
amount  to  a  grant  of  a  rent,  for  here  a  rent  b  expresly  granted 
to  be  issuing  out  of  the  miannor  of  D.  and  the  parties  l^ve  ex- 
presly  limited  out  of  what  land  the  rent  shall  issue,  and  upon 
what  land  the  distresse  shall  be  taken,  and  the  law  wfll  not  make 
an  exposition  against  the  expresse  words  and  intention  of  the 
parties,  which  this  way  stands  with  the  rule  of  the  law.    Qva^ 


(1)  Instead. of.  ^M.  it  should  be  £.  3. 

(3)  What  follows  on  this  side  of  ^e  folio  la  taken  almost  v^batim  from 
Butt's  case,  in  7  Co.  33.  a. 
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in  xjerhii  nulla  ett  amUguiku  Hi  nulla  exponHo  contra  verha 
espresiafienda  est. 

SeGondly,  if  in  this  case  this  shall  amount  to  a  grant  of  a  rent 
out  of  the  mannor  of  jS.  then  the  grantor  shall  be  twice  charged. 
For  if  the  grantee  bringeth  a  writ  of  annuity,  this  shall  extend 
onely  to  the  mannor  of  D. ;  for  upon  the  grant  of  a  distresse  in 
the  mannor  of  S.  no  writ  of  annuity  lyeth,  because  the  manner 
of  5.  is  only  charged,  and  not  the  person  of  the  fprantor  as  to 
this  (3);  and  for  this  cause  the  bringing  of  the  wnt  of  annuity 
cannot  discharge  the  mannor  ofS,  ot  any  rent ;  and  so  the  law 
by  construction  against  the  words  and  the  intention  of  the  piarties 
shall  do  injury  to  the  grantor  to  charge  him  twice. 

Thirdly,  if  m  such  case  the  mannor  of  iS.  in  which  the  distresse 
is  only  limited,  shall  be  in  another  county,  then  it  hath  beene 
often  adjudged,  that  the  rent  shall  not  issue  out  of  the  same,  but  ^ .  ^  .^  , 
the  distresse  sliall  be  as  a  meane  and  remedy  to  compell  the  ^^  ^  Co.^L* 
tenant  of  the  land  to  pay  the  rent    And  it  was  said,  that  there  i  Au.  p.  i  o.  * 
was  no  diversity  in  reason,  that  the  law  in  construction  shall  i  £.  3.  ai. 
make  the  rent  to  be  issuing  out  of  this,  when  it  lyeth  in  the  Vide  9  £.3. 13. 
same  county,  and  not  when  it  lyeth  in  scYerall  counties ;  for  the  ^^  ^  ^J' 
words  in  both  cases  are  all  one,  and  there  is  no  reason  to  say  10  Ass!  4.* 
that  he  shall  faile  of  a  recovery  by  assise  (4).    And  the  bookes  10  £.  3. 1 8. 
in  1  A$s,  p.  10.  and  1  £.  3.21.  and  other  bookes  do  not  say  a£.ftAM.3(So. 
that  the  rent  issueth  in  this  case  out  of  both,  but  that  the  land   ^  ^'  '^' 
in  which  the  distresse  shall  be  taken  is  chareed;  and  this  is  true,  ^H.|.a7. 
for  it  is  charged  with  the  distresse.    And  inasmuch  as  it  was  as  Ais.  66.* 
charged  with  the  distresse,  their  opinion  was,  that  the  tenants  of  31  Ass.  17. 
both  of  them  shall  be  named  in  the  assise.    And  the  opinion  of  ^  ^  3- 
Finchden^  in  41  E.  3.  13.  was  affirmed  t&  be  good  Uw,  that  if  vf^' ^' 
the  mannor  of  D.  out  of  which  the  rent  is  granted,  be  recovered  per  linchto. 
by  an  elder  tide,  that  all  the  rent  is  extinct  (5) ;  but  if  the  mannor 
m  S,  in  which  the  distresse  is  limited,  be  evicted,  yet  all  the  rent 
remains  *.    So  if  the  grantee  purchase  parcell  of  the  mannor  of  •  Vld.  17  £.4.  tf. 
S.  the  rent  is  not  extinct,  for  tnatthe  rent  issueth  onely  aemblalile 


[147.1  out  of  the  »*  mannor  of  2>.  (1).  And  it  is  said,  that  if  Vide  Sect 
lj  J  a  man  mnt  a  rent  outof  three  acres,  and  grant  over,  ^^^'  "e*!"*"*. 
that  if  uie  rent  be  behind,  that  he  shall  distreine  for  the 
rent  in  one  of  the  acres,  this  rent  is  entire,  and  cannot  be  a  rent 
secke  out  of  two  acres,  and  a  rent  charge  out  of  the  third  acre, 
and  therefore  it  is  a  reut  i^ke  for  the  whole ;  and  yet  bee  shall 
distreine  for  this  in  the  third  acre.  So  if  a  rent  be  granted  to  two 
and  to  their  heires  out  of  an  acre  of  land,  and  that  it  shall  be  law- 
full  for  one  of  them  and  his  heires  to  distreine  for  this  in  the  same 
acre,  this  is  a  rent  secke;  for  insomuch  as  they  stand  joyntly  seised 
of  one  intire  rent,  it  cannot  be  as  to  the  one  a  rent  secke,  and  as 
to  the  other  a  rent  charge,  and  this  distresse  is  as  an  appurtenant 
to  the  rent :  and  therefore  if  he  which  hath  the  rent  f  dieth,  the 

survivor 

t  IntUad  ef «'  rent"  the  ward  "  distieu"  iktuUL  be  here  mmrted,  m  U  mmt.    See 
Mr.  Ailio*f  iftfr.  p.  118. 

(3)  Accant.  146.  b. 

(4) '  How  the  remedy  by  assise  is  affected  where  the  rent  issues  out  of  die  land 
in  seveial  counties,  is  explained  by  lord  Coke,  post.  fol.  1 53.  b.  1 54*  a.  «.•  [N.  348.] 

(5)  See  post.  148.  a.  and  349.  a.  where  the  same  doctrine  is  expressed ;  but 
it  isvdded,  that  the  gitotee  diiall  have  a  writ  of  annuity.— [Note  343.] 

(1)  See  further  as  to  extinguishmeai  of  rent,  inlVa. 
Vol.  I.  a  o 


147- b.]  Of  Rents.       L. 2,  C.  12.  Sect 222. 

suravor  ilhail  distreme;  and  if  both  gruit  over  die  rent  to- 
another,  he  shall  distreine  for  this.  But  if  a  man  grant  a  rent 
out  of  Blaeke  Acre  to  one  and  to  his  heires,  and  grant  to  him 
that  he  may  distreine  for  this  in  the  same  acre  for  teme  of  hii 
life,  this  is  a  rent  charge  for  his  life,  and  a  rent  secke  after,  df- 
venis  iemporUms.  Otherwise  it  is  if  die  distresse  be  limited  ftr 
certaine  yeares  in  the  same  land,  there  this  remaines  a  rent  lecb 
intirely,  for  that  the  fee  and  the  frediold  is  secke  in  sudi  caie. 

(7  C0.S3.)  If  a  man  sdsed  of  lands  in  fee  (2),  and  possessed  of  a  tense 

for  many  yeares,  grant  a  rent  out  of  both  for  life  in  taile  or  in  fee, 
with  clause  of  distresse  out  of  both,  this  rent  being  a  fMbold 
doth  issue  onely  out  of  the  firedMild,  and  the  lands  in  lease  ire 

(Plowd.  514.  b.  onely  charged  with  a  distresse  (3).    But  if  he  had  granted  the 

535.  a.)  Yffpi  ^y  om  of  the  lands  in  lease  for  terme  of  the  life  of  the 

srantee»  this  had  issued  out  of  the  terme,  and  the  land  hsd 
beene  charged  during  the  tenne,  if  tiisgrantee  livedso  long. 

99H.6.  io.b.  Ifamanbeseisedeftwenty  acres  of  find,  and  grant  a  rent  of 
twentrr  shillings  percipiend*  de  qudfibet  aerd  terra  mea,  (diat  s) 
out  0^  every  one  acre  of  my  land,  this  is  a  se^rall  grant  sot 
of  e¥efy  seveimll  acre,  and  the  grantee  shall  have  twenty  poondi 
in  all* 

A,  doth  bargaine  sad  sell  land  to  B.  by  indenture,  andbefere 
inrolment  they  both  grant  a  rent  charge  by  deed  to  C.  and  tfter 
the  indenture  is  inroued :  some  have  said,  that  this  rent  chaijge 
is  avoided ;  for,  say  they,  it  was  the  grant  of  A.  ssmI  by  Ae  in- 
rolment it  hath  relation  to  the  delivery,  wMdi  (say  they)  M 

(Cro.Cb^  110.  avoid  the  grant,  notwithstanding  the  eoafirauition  of  me  ocher 

fts^fift)      ^  ^^^^'^  But  the  grant ii 

^od,  and  after  the  inrolment  by  the  operation  of  die  fttatyte(4)t 
It  shall  be  the  grant  a£B.  and  the  confirmation  of  A.  But  if 
the  deed  had  not  beene  inroUed,  it  had  beene  the  grant  of  A, 
and  the  confirmation  c^  B,  and  so  qudcunque  vid  dM  the  gnot 
w  good  (5). 


Sect  222. 

yj  LSO,  if' a  man  hath  a  rent  charge  to  him  and  to  his  heiresissuvf 
out  of'  certaine  land^  if  lie  purchase  any  parcell  of  this  to  him  and  to 
his  heiresj  all  the  rent  charge  is  extinct,  and  the  annuttie  also  [tout  le  rent 
charge  est  extinct  et  I'annuitie  auxy  (6)  ] ;  because  the  rent  charge  caioioi 
by  such  manner  be  apportioned.  But  if  a  man,  which  hath  a  rent  sercidf 
purc/uise  parcell  of  the  land  out  of  which  the  rent  is  issuing,  tUs  «WJ 


ipporttoned 


B 


^m 


(2)  The  case  here  stated  is  Butt's  case,  5  Co.  23. 
-  (3)  See  post.  196.  b.  &  197.  a. 

(4)  27  H.  8.  c.  16. 

(5)  8ee  1  Com.  Dig.  544,  whcgre  most  of  the  authorities  on  the  relation  of 
the  enrolment  of  a  bargain  and  sale  t6  its  execution  are  refenried  to.  Seeiii* 
post.  186.  a.  and  Hyndie's  case,  4  Co.  71.  a. 

(6)  In  L»  and  M,  and  alto  in  Roh.  it  is  anyenty  instead  of  anauitie  ausi^ 
and  so  the  sense  requires. 


1 
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Ms  land  of  his  lord  by  the  service  to  render  to  Ins  lord  yeearely  at  such  a 
feast  a  horse  ^  a  golden  speare  or  a  clove,  gilli/hwer,  and  such  like;  if  in 
this  case  the  bra  purchase  parcel  I  of  the  land,  such  service  is  tcJcen  away ; 
because  such  service  cannot  be  severed  nor  apportioned. 

•^  JPXTINC  r**  corametb  of  the  verbe  exHnguere^  to  destrojr 
of  put  out ;  and  a  rent  is  said  to  be  extinguished^  when  it 
is  destroied  and  put  out 

^*  Apj^orttoned/*  Tbhcomvaefih  of  ^e  word portiof  quasi pariio,  (a  Inst.  503 
which  signifieth  a  part  of  die  whole ;  and  apportion  sienmeth  a  604') 
^▼ision  or  partition  of  a  rent,  common,  &c.  or  a  making  of  it 
into  parts. 

la]  The  reason  of  this  extinguishment  is,  because  the  rent  is  fa]  Doct.  & 
intire,  and  against  common  ri^t,  and  issuing  out  of  eveiy'part  stud.  Ub.  3. 
of  the  land,  and  therefore  by  purchase  ^  part  it  is  extinct  in  Uie  ^?^^- 
whole,  and  cannot>e  [6]  apportioned  (7).    But  by  act  in  law  it  "  ^'  ^' i 
may,  as  hereafter  (8)  shall  be  said,    [cl  If  the  grantee  of  a  rent  [6]  30  A8s.'ia. 
charg^  (*)pttrchase  parcellot  the  lanc^  and  the  grantor  9  Ass.  aa. 

C  14871  ^y  ^^  ^^^  •^  reciting  the  said  purchase  of  part  (iRo.Abr. 
^  J  granteth  thathe  may  di^reyne  for  the  same  rent  in  r^Lg^ ,  04 
the  residue  of  the  land,  this  amounteth  to  a  new  grant,  14  AM.  p.  14. 
and  the  same  rent  shall  be  takeA  for  the  like  rent  or  the  same  in  36  Ass.  38; 
quantity.    And  so  it  is  [cfj  if  a  man  by  deed  granteth  a  rent  (Ante  141$.  b.) 
diarge  out  of  his  land  to  liman  for  life,  and  granteth  further  by  f^l  ^  ^^*  |^* 
the  same  deed  that  he  and  his  heires  may  distreyne  in  the  land  ^      *  ^^'  '^  ' 
for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent  in 
fee  simple  (1). 

But  yet  a  rent  charge  by  the  act  of  the  partie  may  in  some  case 
be  apportioned.    As  if  a  man  hath  a  rent  charge  of  so  shillings, 
he  may  release  to  the  tenant  of  the  land  10  shillings  or  more  ^^  /  t>^  a  v. 
lesae,  and  reserve  part  (s) ;  for  the  grantee  dealeth  onel^  with  y   -y 
that  which  is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the 
land,  as  in  case  of  purchase  ofpart.    And  so  was  it  holden  in  hui.  14  EIU. 
the  common  place,  HilL  14  £liz.  which  I  myselfe  heard  and 
observed.    So  [e]  if  the  grantee  of  an  annuity  or  rent  charge  of  [«]  9  H.  6L 13. 
ao  pound  grant  10  pound  parcell  of  the  same  annuity  or  rent  53*  j^*.^*  ^' 

charge  »6a.».E. 


(7)  Ace.  Sav.  69.  Noy.  5.  the  same  doctrine  prevails  as  to  conditions  and 
common  appurtenant,  and  for  a  like  reason.    Post.  315.  a.    Ante  laa.  a. 

(8)  See  post.  Sect.  334.  and  fol.  164.  a. 

(*)  This  doctrine  causes  a  difficulty  where  one  has  a  rent-charge  and  it  is 
wished  to  discharge  part  of  the  land  from  the  payment ;  in  order  to  enable  a 
sale  or  mortgage  of  such  part,  one  practised  mode  of  preserving  die  rent- 
diarge  in  the  other  parts  is,  agreeing  that  the  rent-charge  shall  not  be  pre- 
judiced in  such  other  parts,  but  shafi  be  wholly  payable  thereout.  But  this 
seems  to  be  rather  a  new  srant  of  the  rent-charge  by  implication  tlum  apre« 
servation  of  Uie  old  rent-diarge ;  another  mode  sometimes  adopted  iS|  having 
a  covenant  from  the  owner  of  the  rent-charge,  not  to  claim  the  rent-charge  out 
of  the  land  intended  to  be  exonerated.  But  even  this  mode  is  not  quite  free 
from  exception ;  for  according  to  some  books  it  seems  that  such  a  covenant 
amounts  to  a  release.    See  Noy's  R.  5.    4  New.  Abr.  Release^  A.. a. 

(1)  Ace.  Dy.  253.  a.  for  there  is  a  case,  in  which  it  was  hel^^  that  a  rent - 
charge  should  go  to  the  heir,  though  heirs  were  not  mentioned,  except  in  the 
clause  of  distress. — [Note  244.] 

(3)  See  ace.  in  the  comment  on  Sect.  557.  post  fol.  305.  a. 
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charge,  and  the  tenanl  attome,  hereby  the  annuity  or  rent 
charge  is  divided  (3). 
If]  14  £.  4.  4.  And  [J^  when  the  rent  charse  is  extinguished  by  his  |>ar« 
aa  E.  4.  le  chase  of  part  of  the  land,  he  shaU  never  have  a  writ  of  annuifiie; 
dmiMcaae,5i.  because  it  was  by  the  grant  a  rent  charge,  and  he  hatfadii- 
9  h!  6!  1 .  charged  the  land  of  the  rent  charge  by  his  owne  act  by  pordiaie 

5  H.  7. 33.         of  part.     And  therefore  he  cannot  by  writ  of  annuity  dtsduajge 

the  iand  of  the  distresse,  as  Littleton  hath  before  (4)  said.    But 

if  the  rent  charge  be  determined  by  the  act  of  God  or  of  the 

Ward't  case        j^^^  yg^  ^q  grantee  may  have  a  writ  of  annuity.    As  if  tenant 

f.?  u.*r^.5?I      for  another  man's  life  by  his  deed  grant  a  rent  charge  to  one  for 

4»se.  fo.  36.        ^  ^  yeares,  cesti/  que  tie  dieth,  the  rent  charge  is  detennined;  ind 

yet  the  grantee  may  have  during  the  yeares  a  writ  of  annuity  for 
the  arrerages  incurred  after  the  death  of  cesty  que  w,  becausethe 
rent  charge  did  determine  by  the  act  of  God  and  by  the  course 
of  law.  Actus  legis  nulUJadt  injuriam'  The  like  kw  is,  if  the 
land  out  of  which  the  rent  charge  is  granted  be  recovered  bj  m 
elder  tide,  and  thereby  the  rent  charge  is  voyded,  yet  the  grantee 
shall  have  a  writ  of  annuity,  for  that  tlie  rent  charge  is  avoyded 
by  the  course  of  law ;  and  so  it  was  holden  in  Ward's  caseaboie 
9  H.  6. 4a.         remembred  against  an  opinion  obiter  in  9  H.  6. 42.  a. 


''  For  a  rent  service  in  such  case  may  he  apportioned.**  Whether 
this  apportionment  was  at  the  .common  law,  or  by  force  of  the 
■Statute  oiquia  emptores  terrarutHy  hath  beene  a  question  in  our 
•  Brookes,  tit.  bookes"*.  And  it  appearetb  by  Littleton,  that  it  was  so  at  the 
aS^'^rR"™*"^'  common  law ;  for  when  he  citeth  any  thing  provided  by  any 
sa  Ass.  62?  ^  statute,  he  citetli  the  statute,  as  he  hath  done  this  very  act  be- 
3  Ass.  18.  fore  (5).    Littleton  speaketh  here  indefinitely  of  rent  aeryice, 

18  E.  3.  and  there  be  divers  kindes  of  rent  services  which  are  not  within 

v^A^sr  * '  ^  ^^^'  statute ;  and  yet  such  rent  services  are  apportionable  by  the 
InBrnerton's'  *'  co'OD^o*^  1*^«  As  if  a  man  maketh  a  lease  for  life  or  yeares  ^^ 
case.  \'id.  8  Co.  serving  a  rent,  and  the  lessee  surrender  part  to  the  lesaor,  the 
105,  J 06,  in  rent  shiall  be, apportioned.  So  if  the  lessor  recovereth  part  of 
I'altxit's  case.  the  Jand  in  an  action  of  waste,  or  entereth  for  a  forfeiture  in  part, 
PoS^'ato'*^  the  rent  shall  be  apportioned. 

r/l  14  H.  8. 1  ft.  [m]  ^^  likewise  if  the  lessor  granteth  part  of  the  reveraion  to  a 
vrd.  8  Co.  79,  stranger,  the  rent  shall  be  apportioned ;  for  the  rent  is  incident 
in  Wilde's  case,  to  the  reversion,  [h]  So  it  is  if  tenant  by  knights  service  by  his 
^ich.  39  EJ«.  i3g|  ^ju  imji  testament  in  writinc^  devisem  the  reversion  of  two 
it  waT  adjudged  P^*^  ^^  ^^  lands,  the  devisee  shall  have  two  parts  of  theient. 
inter ColHus  and  And  these  cases  are  in  mine  opinion  rightjy  adjudged  Sf^iMt 
}1.4rdVng.  a  sudden  opinion  in  Hill,  6  and  7  £.  6,  reported  by  sorjeant 

lJ?.S'<'*5^*?...      Bendloe  to  the  contrary.    Note,  what  bconvenieuce  should 

r*]  Tr.  43  ii«i«.  ^ 

AoL  343,  inter  West  &  Lassels ;  &  Hill.  43  Eiii.  Bat  108,  In  commoni  banco,  inter 

Ewer  &  M,oy\t. 

-  foDof 


(3)  But  Hobart,  who  arguendo  puts  the  like  case,  observes,  that  the  teoaot 
is  not  compellable  to  attorn.    Hob.  35. — [Note  345.] 

Now  however,  under  4  Anne,  c.  16.  s.  9,  grants  of  rents  are  good  without 
attornment,  and  therefore  now  grantee  of  a  rent  may  grant  part  withaal 
attornment  of  the  tenant ;  unless  the  statute  is  to  be  restricted  to  those  caiefiD 
which  attornment  was  before  compellable.  ^^ 

(4)  This  seems  a  mistake ;  at  least  I  cannot  find  any  passage  o^^^JT   I 
in  Littleton.    In  one  copy  which  I  have  of  the  Coke  upon  Litdeton,  the  whoie 
of  this  passage  is  struck  through  with  a  pen ;  and  in  another  it  is  scored  nod*' 
aa  doubtful. — [Note  346.] 

(5)  Ant.  Sect.  316, 
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follow,  if  by  the  severance  of  the  reversion  the  rent  should  be 
extinct. 

*^  Purchase  parceii  of  the  land.**   This  is  intended  6£ 

CI 4871  ^  ^^  simple,  1^  for  if  there  be  a  lord  and  tenant  of 
L      I  40  acres  of  land  by  fealty  and  twenty  shillings  rent  [i]  H]  3^  H.  8.  tit. 
-*  if  the  tenant  maketh  a  cift  in  taile,  or  a  lease  for  life  or  ^nguiihinenf, 
yeares,  of  parcell  thereof  to  the  lord,  in  this  case  the  rent  shall  ceiwlt"  ^^ 
not  be  apportioned  for  any  part,  but  the  rent  shall  be  suspended  17  £.  3. 57.  k. 
for  the  whole :  for  a  rent  service  (saitb  Littleton)  may  be  extinct  (Goldsb.  44. 


or  yeares  into  part,  and  thereof  disseise  or  put  out  the  lessee,  the 
rent  is  suspenaed  in  the  whole,  and  shall  not  be  apportioned  for 
any  part.   And  where  our  bookes  *  speake  of  an  apportionment  *  ai  E.  4. 99^ 
in  case  where  the  lessor  enters  upon  the  lessee  in  part,  they  are  9  l^-  4- 1* 
to  be  understood  where  the  lessor  enters  lawfully,  as  upon  a  sur*  ^  „'  ^'g\    « 
render,  forfeiture,  or  such  like,  where  the  rent  is  lawfully  extinct  ^i  jjo  'q^ 
in  part.  And  yet  by  act  in  law  a  rent  service  may  be  suspended  savit,  21. 
in  part,  and  in  esse  for  part*  f  As  when  the  gardian  in  cnivalrie  (>  Ro-  Abr. 
entreth  into  the  land  of  bis  ward  within  age,  now  is  the  seij^-  ^^  V, 
niorie  suspended;  but  if  the  wife  of  the  tenant  be  endowed  of  a  i^ow^  ?i8 
third  part  of  the  tenancie,  now  shall  she  pay  to  the  lord  the 
third  part  of  the  rent.    %  And  so  it  is  if  the  tenant  give  a  part  t  30  Am.  p.  la. 
of  the  tenancie  to  the  father  of  the  lord  in  taile,  the  fiither  dieth, 
and  this  descends  to  the  lord ;  in  this  case  by  act  in  law  the 
seignlorie  is  suspended  in  part  and  in  fssse  for  part,  and  the  same 
law  is  of  a  rent  charge  (2). 

Likewise  a  seigniorie  may  be  suspended  in  part  by  the  act 
of  a  stranger.    §  As  if  two  joyntenants  or  coparceners  be  of  J*7E.  3.  88. 
a  seignione,  and  one  of  them  disseise  the  tenant  of  the  land, 
the  other  jdyntenant  or  coparcener  shall  distreine  for  his  or  her 
moietie*  ' 

Concerning  the  apportionment  of  rents,  there  is  a  difference 
betweene  a  grant  of  a  rent,  and  a  reservation  of  a  rent:  for  [k]  if  W'^  H.4. 17. 
a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple,  and  of  ^J^c^jq^ 
another  in  taile,  and  by  his  deed  crant  a  rent  out  of  both  in  fbe,  30  Am!  p.  17. 
in  taile,  for  life,  &c.  and  dieth,  &e  land  intailed  is  discharged, 
and  the  land  in  fee  simple  remaines  charged  with  the  whole  rent ; 
for  against  his  owne  grant  he  shall  not  take  advantage  of  the 
weakenesse  of  his  owne  estate  in  part.  [/]  But  if  he  make  a  gift'  in  ^^\,^^  ^'  ^'  3* 
taile,  a  lease  for  life  or  for  yeares  of  both  acres,  reserving  a  rent,  oTj/  8 '  * 
the  donor  or  lessor  dieth,  the  issue  in  taile  avoydeth  the  gift  or  Cerise.  7 £.6. 
lease,  the  rent  shall  be  apportioned ;  for  seeing  the  rent  is  re-  Dyer,  8a.  9  £.3. 
'  served  out  of  and  for  the  wnole  land,  it  is  reason  that  when  part  6  h.  4.  17. 
IB  evicted  by  an  elder  title,  that  the  donee  or  lessee  should  not  (iRo-Abr.ass.) 
be  charged  with  the  whole  rent,  but  that  it  should  be  appor- 
tioned ratably  according  to  the  value  of  the  land,  as  Littleton 
here  saith. 

[m]  If  a  man  grant  a  rent  charge  out  of  two  acres,  and  after  [m]  Doct.  & 

the  Stud.lL«.  c.  17. 


(1)  This  position  is  denied  by  lord  Hale  and  the  court  of  king's  bench  in 
the  case  of  Hodgkins  v.  Robson  and  Thomborow,  Mich.  37  Cha.  d.  See  the- 
reportofthat  case  in  1  Vent.  277.  2  Lev.  143.  and  Pollexf.  141. — [Note  347.] . 

(2)  Ace.  in  Ascough's  case,  9  Co.  1 35.  b.  and  there  the  reason  is  expressed, 
namely,  that  one  coparcener  shall  not  be  prejudiced  by  the  tortious  act  of  tlie 
other.    See  also  ace.  post.  i88.  a.— [Note  248.] 
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the  grantee  recovereth  one  of  the  acres  against  the  grantor  Ir^  t 
title  paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre*;  but  if  the  'recoverie  be  by  a  faint  title  by  covine,  then 
the  rent  is  extinct  for  the  whol^  because  he  daim^  under 
the  grantor. 

If  a  man  infeoffeth  B.  of  one  acre  in  fee  upon  condition,  and 
B*  being  seised  of  another  acre  in  fee  granteUi  a  rent  out  of  both 
acres  to  the  feoffor,  who  entreth  into  me  one  acre  for  the  condi- 
tion broken,  the  whole  rept  shal)  issue  out  of  the  other  acre ; 
because  his  title  is  paramount  the  (3)  grant.  But  if  a  man 
maketfa  a  lease  for  life  of  Blacke  Acre  and  White  Acre,  reserving 
two  shillings  rent,  upon  condition  that  if  the  lessee  dc^  such  av 
act,  &c«  that  then  he  shall  have  fee  in  Blacke  Acre,  the  Tessee 
performes  the  condition,  albeit  now  by  relation  he  hath  the  fee 
simple  ab  initio^  yet  shall  the  rent  be  apportioned,  for  that  the 
reversion  of  one  acre  whereunto  the  rent  was  incident  is  gone 
from  the  lessor ;  and  so  note  a  diversitie  betweene  a  rent  iip 
grosse  and  a  rent  incident  to  a  reversion,  concerning  the  appor- 
tionment thereof.  And  yet  in  some  cases  a  rent  charge  shall  not 
be  wholly  extinct,  where  the  grantee  qlaimeth  from  and  under  ths 
grantor.   As  if  B.  maketh  a  lease  of  one  acre  for  life  to  A.  and 

A.  is  seised  of  another  acre  in  fee,  A.  granteth  a  rent  charge  to 

B.  out  of  both  acreS)  and  doth  wast  in  Uie  acre  which  he  hokletb 
for  life,  B,  recovereth  in  wast ;  the  whole  rent  is  not  extincti 
hut  shall  be  apportioned ;  and  yet  B,  claimeth  the  one  acre 
under  A.  And  so  it  is  if  A.  had  made  a  feoffiuent  in  fee,  an4  B, 
had  entred  fo^  the  forfeiture,  the  rent  is  to  be  appprdoned,  and 
is  not  wholly  extinct :  and  Uie  reason  hereof  is,  for  that  it  is  4 
maximeof  law,  thitt  no  man  sludl  take  advantage  of  his  oifne 
wrong,  nuOus  commodum  capere  potest  de  injurid  iud  projmd ;  (4) 
and  therefore  teeing  the  wast  and  forfeiture  were  committed  by 
the  act  and  wrong  of  the  lessee^  he  shall  not  take  advantage 
thereofto  extinguish  the  whole  rent:  and  the  whole  rent  cannot 
issue  onely  out  of  the  other  acre,  because  the  lessor  hath  die 
one  acre  under  the  estate  of  the  lessee,  and  therefore  it  ahaU  be 
apportioned.  *  If  the  king  ^ive  two  acres  of  land  of  equall 
value  to  another  in  fee,  fee  taile,  for  life  or  yeares,  reservinff  a 
rent  of  two  shillings;  and  the  one  acre  is  evicted  by  a  t|tlq 
paramount,  the  rent  diall  be  apportioned. 

'^  But  if  a  man  holdeth  his  landy  Sfc.  by  serxice  to  render 
yeardtf^  Sfc.  a  horse^  a  golden  speare,  4*c*  if  in  this  case  the  lord 
purchase  parcell  of  the  tand%  such  service  is  taken  au>ay  {sV* 


*  Dver,  Mich. 
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"  Horse**  Nota^  in  Latine  destrarius  is  a  great  ri4Qr| 
horse,  or  a  horse  of  service,  of  the  French  word  I  •  J 
destrier ;  palfridus  a  horse  to  travell  on  (1),  of  the 

French 


(3)  See  the  case  of  dower,  post.  150.  a. 

(4)  So  alfo  by  the  tortious  act  of  the  lessee  a  condition  m^  be  iq>por- 
tioned ;  though  in  general  it  is  not  divisible  by  act  of  the  parties,  rost.  275.  a. 
^  4  Co.  ISO.  a.    8  Co.  70. b.— [Note  249.] 

(5)  What  services  shallbe  extinguished  by  the  lord's  purchase  of  part  of  the 
land,  and  what  shall  be  apportioned  or  remain,  is  explamed  much  at  lai^  in 
Talbot's  case,  8  Co.  105.  and  in  Bruerton's  case,  6  Co.  1.— [Note  350.] 

(1)  It  is  used  in  this  sense  in  a  writ  in  F.  N.  B.  93. 1. 


Ii.3.C.12.  S(ect.22;3,         Of  Rents.  [149.a. 

French  word  palfray\  and  runcintu  a  nagge  (you  shall  oflen  read  Anno  6  R.  i. 
of  them  in  records),  it  commeth  of  the  Italian  word  rondno.  J**-  5-  ,^*^- 
But  admit  that  parcell  of  the  land  holden  by  such  entire  service  g^^"  *  '^^^ 
come  to  the  lord  by  descent,  whether  shall  the  entire  service  34  An.'  1^ 
wholly  remaine,  or  be  extinct  ?  And  it  is  holden,  that  in  some  35  H.  6.  £iec. 
cases  it  shall  be  extinct  for  the  whole,  as  suit  service,  and  such  >>•  Fl.C0m.73. 
other  entire  annuall  suit  services.  But  if  the  service  be  to  render  ^^  ^' ^ 
yearly  at  sndi  a  feast  a  horse,  or  the  like,  and  the  tenant  iitfeoffe  ^vowrie,  ao6. 
the  father  of  the  lord  of  part,  which  descaeodt,  yet  the  feoffor  ra  inst.  503. 
shall  hold  by  a  horse,  because  the  service  was  multipiied,  and  S  Co»  105.) 
.each  of  them,  viz.  the  feoffor  and  the  ieottee,  held  by  a  horse. 

A.  hath  common  of  pasture  sauw  nombre,  in  twenty  acres  of 
land,  and  ten  of  those  acres  descend  to  A. :  the  common  sautu 
nombre  is  entire  and  incertaine,  and  cannot  be  apportioned,  bi|t 
shall  remaine.  But  if  it  had  been  a  common  certaine  (as  for  ten 
beasts),  in  that  case  the  common  should  be  aj^portioned.  And  so 
it  is  of  common  of  estovers,  of  turbarie,  of  pischarie,  &c.  And 
yet  in  none  of  these  cases,  the  descent,  which  is  an  act  in  law, 
shall  worke  any  wrong  to  the  ietre'tenant ;  for  he  shall  have 
that  which  belongeth  to  him,  for  the  act  in  law  shall  wodce  no 
wrong  (2). 

If  three  joyntenants  hold  by  an  entire  yearely  rent,  as  of  a  F.  N.  B.  009. 
horse»  or  of  a  eraine  of  wheat,  and  the  tenants  cesse  by  \wo  40  £.4- 40. 
yeares,  and  the  lord  recover  two  parts  of  the  land  against  two  of 
them,  and  the  third  saves  his  part  by  tendring  of  the  rent,  &c. 
and  finding  suretie ;  albeit  the  lord  come  to  the  two  parts  by 
iawfiill  recovery,  grounded  upon  the  default  axtd  wrong  of  the 
two  Joyntenants,  yet  shall  the  entire  annuall  rent  be  extinct  (3). 

Irthe  tenant  holdeth  by  fealty  and  a  bdslirell  of  wheat,  or  a 
pound  of  comyn,  or  of  pepper,  or  such  like,  akid  the  lord  puf-  Vid.  Litt.  cap. 


the  purchase  of  part,  the  whole  should  be  extinct.    But  if  an  case.  litt.  f.  4^ 
entire  service  he  pro  bonopubtico^  as  knights  service,  castle  gard,  11  H.  7.  la.  b. 
comage,  &c.  for  the  defence  of  the  realmci  or  to  repaire  a  bridge  ^4'H.  8-     .    , 
or  a  way,  to  keepe  a  beacon,  or  to  keepe  the  king's  records,  or  b^|[2'  ^^' 
for  advancement  of  justice  and  peace,  as  to  ayd  the  sherife,  or  td  ^^  h.  6. 6. 
be  constable  of  England  (4);  though  the  lora  purchase  part,  the  1 1  £1.  Dj,  385. 
service  (5)  remains.  So  it  is  if  the  tenure  be  pro  opere  detotionU  16  £.  3. 
Hve  pietatis^  as  to  find  a  preacher,  or  to  provide  the  ornaments  Avowric,93. 
of  such  a  church ;  or  pro  apere  charitatisy  as-  to  marry  a  poore 
virgin,  or  to  bind  a  poore  ooy  apprentice,  or  to  feed  a  poore 
man.    And  so  note  a  diversi^  betweene  these  cases  and  entire 
services  for  the  private  benefit  of  the  lord. 

Sect. 

i2\  This  same  maxim  is  cited  and  applied  ant.  fol.  148.  a. 

(3;  A  learned  observer  on  the  Coke  upon  Littleton,  whose  MS.  notes  I 
have,  objects  to  it,  as  against  reason,  that  the  lord  should  lose  his  service- from 
the  Uiird  jointenant.  However,  the  Tear-Book  of  E.  4,  cited  by  lord  Coke,  is 
an  authority  for  the  position ;  and  further,  it  should  be  considered  that  the  case 
supposed  is  of  an  entire  rent,  that  is,  of  one  incapable  of  dtvi8ion.-^[Note  1251.] 
_(4)  See  post.  165.  a. 

(5)  Ace  post.  149.  b. 
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Sect.  223. 

DUTifa  man  hold  his  land  of  another,  by  homoj^fealty  and  etcmgef 
and  certaine  rent^  if  the  lord  purchase  part  oftbe  lattd^  Sfc*  in  tm 
case  the  rent  shall  be  apportioned,  as  is  (foresaid:  out  yet  in  this  case  the 
homage  andfeedtu  amae  entire  to  the  lord ;  for  the  wrd  shall  have  the 
homage  and  featty  of  his  tenant  for  the  rest  of  the  lands  and  tenements 
holden  of  him,  as  he  had  before  {i\  because  that  such  services  are  not 
yearely  services,  and  cannot  he  apportioned,  but  the  eseuase  may  and  dtaU 
9e  apportioned  according  to  the  quantitie  and  rate  of  the  land,  %c. 

BniertoD's  caie,  «  p  UR  CHA  SE  part  of  the  land,  Sfc^    Here  by  this  (*c.^  is 
ubi  tupn.  implyed  that  the  reasons,  wherefore  homage  and  fealtr 

(O  Co.  10.)  •■^"'j  *.        ^•^•\v  "c^  ^  V  'i, 

^  '         remaue,  and  are  not  extinct  m  this  case,  are :  First,  because  it 

can  be  no  losse  to  the  tenant,  as  it  might  in  the  case  of  an  hone 

or  other  entire  service;  for  there  it  may  be  the  remnant  is  not 

5  ^a.  Avowrie,  sufficient  in  value  to  pay  it.    Secondly,  there  is  no  land,  but  it 

*^-  must  be  holden  by  some  service  or  other;  and  homage  and 

feal^are  the  freest  and  least  chargeable  services  to  the  tenant 

'^  Because  that  such  services  are  not  yeardy  services,  Sfc."  Tbk 
is  ratio  una,  but  not  unica,  as  it  appeareth  by  Uiat  which 


(Plowd.  fjfi.  a.)  1^  hath  beene  said.  If  there  be  lord  and  tenant  by  ^14971 
Braertoo'i  cue,  fealtie  and  herriot  service,  and  the  lord  purchase  put  L  [,^  J 
Tdibot's  cue       ^^  hoai,  the  herriot  service  is  extinct^  (and  yet  it  is 


8  Co.  104.         poj^  annuall,  but  to  be  paid  at  the  death  of  the  tenant)  because 
8  H.  7. 11.         it  is  entire  and  valuable. 
(Post  176.  b. 

185.  b.)  ^According  to  the  guantitie  and  rate  of  the  land,  Sfc^    Here 

is  by  this  C^cJ  implyed,  that  in  some  cases  ^ere  it  is  entire  and 
valuable,  and  not  annuall,  it  shall  not  (as  hath  beene  sayd)  be 

*  7  E.  3.  39.       extinguished  by  purchase  of  part:  *as  knijghts  service,  wmdi 
T^t't  caae,      is  to  be  performed  by  the  boay  of  a  man,  if  the  lord  purchase 

'  '^"^  part,  yet  the  tenure  by  knights  service  remaines  for  the  residue, 

pita  pro  bono  publico  if  pro  defentione  regni  (^) ;  but  the  escoage 
shall  be  apportioned,  as  here  Littleton  saith,  because  that  it  if 
for  the  benefit  of  the  lord,  and  yet  it  is  casuall,  and  not  annuaO. 
And  where  our  author  speaketn  of  services,  it  is  implied  that  a 
herriot  custome,  though  it  be  entire,  valuable,  and  not  aonuaD, 
by  the  purchase  of  part  shall  not  be  extinct.  On  the  other  part, 
when  tiie  tenure  b  b v  an  entire  service,  and  the  tenant  aliens 
part  of  the  tenancie,  m  what  cases  the  rent  shall  be  multiplyed, 
(that  is)  where  the  feoffor  and  the  alienee  shall  pay  the  entire 
rent  severally  (3),  (for  regularly  it  holdeth,  that  aua  in  porta 
dividi  neoueunt  solida  d  singulis  prastantur)  and  mere  not,  you 

*  BniertoD*«       nuty  reaa  at  Uirge  in  my  *  Reports. 

case,  6  Co.  1,  s.      And  by  this  f  4'<^.J  is  also  implyed,  that  the  apportionment 
Talbot's  caae«      ghall  not  be  according  to  the  quantity  of  the  land,  but  according 
*®*'         to  the  quality  or  value  thereof  (4),  as  by  that  which  hadi  beene 
said  appeareth. 

Sect 

•  "  «■■—  I  I  II  ,    ,M.        I      |.,||  II  ■III..  ■* 

(1)  In  L.  &  M.  Sfc.  is  here  added.  (s)  Aec.  ant  149.  a. 

(d)  Ant.  67.  b.  (4)  Ace  infra,  Sect  324. 


L.2.  G.12.  Sect.224.      Of  Rents.  [149.  b.  150. a. 


Sect.  224. 

jd  LSOfifa  man  hath  a  rent  charge,  and  his  father  purchase  parcell  of 
^^  the  tenements  charged  in  fee,  and  diethy  and  this  parcell  descends  to 
his  son  who  hath  the  rent  charse,  now  this  (5)  charge  snail  be  apportioned 
according  to  the  value  of  the  Tandy  as  is  aforesaid  of  rent  service ;  because 
such  portion  of  the  landpurchased  by  the  father  commeth  not  to  the  son  by 
his  ownefacty  but  by  descent  and  by  course  of  law. 

'M'OTE  here  a  diversitj,  when  the  grantee  of  a  rent  charge  5E.a. 

commeth  to  a  part  of  the  land  charged  by  his  owne  act,  and  Arowrie,  300. 
when  by  the  coucse  of  law  (6).  •*  E.  3. 58.  b. 

^  ^  34  Ais.  15.  tit. 

*^  Purchase  parcdl  of  the  tenements  charged  in  fee."    And  bo  b.  sd!  9  Ass^aa.' 
it  is  if  the  tenant  giveth  .to  the  &ther  of  the  grantee  part  of  the  30  Ass.  pL  la. 
land  in  taiie,  and  this  diescend  to  the  grantee,  the  rent  shall  be 
apportioned ;  wai  so  by  act  in  law  a  rent  charge  may  be  sus-  (Ant  148.  b.) 
pended  for  one  part,  and  in  cue  for  another. 

And  so  it  is,  if  the  father  be  grantee  of  a  rent,  and  the  son  34  H.6.41.  b. 
purchase  part  of  the  land  char|^  and  the  father  dieth  after 
whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned ;  and  so  it  is  if  the  grantee  grant  the  rent  to  the 
tenant  of  the  land,  and  to  a  stranger,  the  rent  is  extinct  bat 
for  a  mottie. 

[15071  *^  If  a  Qum  hath  issue  two  daughters,  and  grant  a  9  Ait.  9a. 
*J  rent  charee  out  of  his  umd  to  one  of  them,  and  dieth, 
the  rent  uiall  be  apportioned ;  and  if  the  grantee  in 
this  case  enfeoffeth  another  of  her  part  of  the  land,  yet  the 
moity  of  the  rent  remaineth  issuing  out  of  her  sister^s  part, 
because  the  part  of  the  grantee  in  the  hud  by  the  descent  was 
disdiarffed  of  the  rent.  But  in  all  these  cases  where  the  rent 
charge  is  apportioned  by  act  in  law,  yet  the  writ  of  annui^ 
faileUi ;  for  if  the  grantee  should  bring  a  writ  of  annuity,  he 
murt  ground  it  upon  the  grant  by  deed,  and  then  must  he,  as  it 
hath  beene  said,  {i)  bring  it  for  the  whole. 

Annua  nee  dMtumjudex  non  separat  ipsunu  *  5  R.  9. 

Annuity,  41. 

Also  in  respect  of  the  real^  the  rent  is  apportioned.    But  the  . 
personalty,  is  indivisible,  and  by  act  in  law  shall  not  be  divided. 

If  execution  be  sued  of  bod^  and  lands  upon  a  statute  merchant  Pi  Com.  7s. 

or  staple,  and  after  the  inhentance  of  part  of  thoae  lands  desctod  36  H.  6. 

to  the  conusee,  all  the  execution  is  avoided ;  for  the  duty  is  ^^^«cat  at. 

personal],  andcannot  be  divided  by  act  in  law  (a).     .  .  15  J!**  4-  6- 

<<  Commeth 


(5)  The  word  rent  is  here  inserted  in  L.  &  M. 

(6)  Ace.  ant.  147.  b. 

(1)  Ant.  144.  b.  near  the  end. 

(a)  Ace.  3  Ventr.  327.  For  other  instances  of  the  indivisibility  of  debts 
and  personal  duties,  see  F.  N«  B.  46.  a.  Kielw.  106.  a.  Bro.  Nov.Cas.  pi.  52. 
135.     Hell.  53.    March,  56. 61. 


150.  a.]  OfRenU.       L.8.C.12.Sect.!225. 

**  CcmmHh  not  to  ike  sonne  by  his  owmefad^  hd  bjf  daead 
and  by  eoune  of  law  J*  If  the  fiither  witfain  age  purdbtfe  put 
of  the  land  charged,  and  allfneth  within  age  and  dyeth,  the  hd 
recoveretfa  in  a  writ  of  (liniij^  ii|/hi  ^afom,  or  entereth ;  ^ 
case  the  act  of  law  is  mizt  with  die  act  of  the  party,  and  jet  tlie 
rent  shaU  be  apoortioned ;  for  after  the  recovery  or  entiy  tbe 
too  hath  the  land  by  diicent. 

So  it  is  in  case  the  Km  recoveredi  part  of  the  land  apoa  ai 

alienation  by  his  &ther  ditm  ntfnfiutcau^oimadUf  the  ventahifl 

be  a{^rtioned  for  the  cause  aforesaid. 

a  £.  ft.  A  num  seised  of  lands  in  fee  taketh  a  wife,  and  makkediafeoff' 

Ivowiy,  fto6.      ment  in  fee,  the  feoffee  grants  a  rent  chargs  of  x.  pound  oat  of 

the  land  to  the  feoffor  and  his  wife  and  to  2ie  heires  of  the  hus- 
band, the  husband  dieth,  the  wife  recoyereth  the  moity  forher 
dower  by  the  custome ;  Uie  rent  diarge  shall  be  apportioned,  «d 
she  may  d»treine.  for  ^we  pound,  whidi  is  the  moity  of  tbe 
rent  (3).  In  which  case  two  notable  things  are  to  be  obsened. 
First,  albdt  the  dower  be  by  relation  .or  fiction  of  law  above  the 
rent  (4%  yet  when  the  wife  recovereth  her  dower,  she  shall  oot 
3  CVk  09,  hare  her  ehtire  rent  out  of  the  residue ;  for  a  relation  or  6ctioQ 

jnBoUer  and      ^  j^^  ^^^\  nerer  worke  a  wrong  or  charge  to  a  third  penon, 
B^«r9  C4SC.      Y^^  ^^  Jidione  juris  semper  est  atfuitas.    Secondly,  that  albeit 

her  owne  act  cto  concurre  with  the  act  in  law,  yet  the  reat  shd 
be  apportioned. 


Sect.  225. 

yj  LSOyif  there  be  lord  and  tenant,  and  the  tenant  holds  of  his  hri  hf 
f^oUy  and  certaine  rent,  and  the  lord  grant  the  rent  by  his  deeitfk 
another,  Sfc.  reserving  the  fealty  toMmselfe,  atid  the  tenant  aUwnm  to  tk 
grantee  of  the  rent,  now  tnis  rent  is  rent  seek  to  the  grtuUee;  becaux  tie 
tenements  are  not  holden  ^the^oMktorfj^i^tke  rent,  butare  holda(f 
the  lord  who  reserved  t^.  him  th^jealtU^ 

"iAND  He  lord  grmt  the  rent,  i^c."    So  it  is  if  the  M 
release  the  rent  of  the  tenant  saving  the  feidt^  ^ 
13  £.  4. 1 1.        rent  is  extinct.    But  if  there  be  lord  and  tenant  by  fealty  and 
4<^\'ftft  b      'T^^'  ^°^  ^  ^^^  ^  ¥*  ^^^  redtmg  the  tenure  release  ail  hii 
13  e:  3!  "S^^  ^°  ^^  ^^^'^  saving  his  said  rent,  the  seieniory  remajne^ 

tit.  Releases,  36.  «^  ho  shall  have  the  rent  as  a  rent  service,  and  die  fealty  isci- 
(Post.  151.  a.)    dent  to  it  i  in  the  said  rent  ia  as  mueb  aa  to  say  tbe  tentMr* 

ifioe  whcteunto  fiaaky  is  incidentr 
17  £.  8. 7ft.  b.        And  if  the  IokI  Iiath  ifsue  two  daaghtera  and  dieth,  «» 

upqn  naxtition  the  Ibaltie  ia^  allotted  to  the  one  and  the  rsa^^ 

the  other,  she  ahcdlhava  the  vest  aa  a  rent  aedce. 

1 7  £.  3. 7ft.  b.        If  there  be  lord  of  a  manner  and  tenant  by  fealty,  suit  of  court 

and 


(3)  This  same  case  is  cited  and  approved  of  in  Ascough's  case,  8  Co.  1315**'' 

(4)  See  tlie  case  of  condition,  ant.  148.  b.  ^ 

.  is)  Gr^nt^  iQstffld  otgrautor  in  Ir.  and  |d*  and  Rob.  which  is  agreoaUe  ta 
the  sense  of  tbe  passage. 


T» 


L.  2.  C.  12.  Sect. 225.        Of  I^i^ts.        [150.  i».  150,  b. 

and  rent,  the  lord  grants  tha  fea^y  airing  to  him  the  mii^  of 
court  and  rent,  the  savistt  it  good  fyr  t^e  rent^  biit 

[15071  "^  ^  ^  ^^^  of  court ;  hecause  the  ts-  grantee  can 
i^^  J  keepe  no  court,  and  there  is  no  tenure  of  we  ^antor, 
and  therefore  the  suit  of  coort  is  lost  and  p^ri^ed  i|i 
that  case. 
4  If  the  donee  hold  of  the  donor  by  fealty  and  certame  rent,  and 
the  donor  grant  the  services  to  another,  and  the  tenant  attume, 
some  have  said  die  rent  shall  not  passe,  because  the  rent  cannot 
passe  but  as  a  rent  service,  being  granted  bv  the  name  of  ser- 
vices; and  the  fealty  cannot  passe,  l^cause  as  iiath  been  saide  (i) 
the  fealty  is  an  incident  inseparable  to  the  reversion.  But 
it  seemetb,  that  the  rent  diall  passe  as  a  rent  secke  (a);  because 
at  the  time  of  the  grant  it  was  a  rent  service  in  the  grantor,  and 
therefore  there  be  words  sufficient  to  passe  it  to  the  grantee,  and 
it  is  not  of  necessity  that  it  shall  be  a  rent  service  in  the  hands  of 
the  ffraatee. 

If  there  be  lord  and  tenant  by  fealty  and  certaine  rent,  and  7  £.  3.  b.  Fits 
the  lord  by  deed  grant  the  rent  in  fee  saving  the  fealty,  and  grant  Wsrrm'i  cs»e. 
further  by  die  same  deed  diat  the  grantee  may  distreine  for  tbet 
same  rent  in  the  tenancy,  albeit  adistresse  were  incident  to  th^ 
rent  in  the  hands  of  the  mntor,  and  although  a  tenant  attome 
to  the  grant,  yet  cannot  Uie  grantee  distraine ;  for  the  distresse  7  e.  3,  g,  3. 
remaines  as  an  incident  inseparable  to  the  seigniory,  for  then  the  A<^ud^. 
tenant  should  be  subject  to  two  several!  distresses  of  two  severall 
men  (3).    And  so  it  is  if  the  lord  in  that  case  grant  the  rent  in 
tayle  or  for  [his]  life,  saving  the  fealty,  and  further  grant  that 
the  grantee  may  dlstreme  for  it,  albeit  the  reversion  of  the  rent 
be  a  rent  service,  yet  the  donee  or  erantee  shall  have  it  but  as 
a  rent  secke,  and  mall  not  distreinefor  it. 

It  is  to  be  observed,  that  where  a  rent  service  is  become  a  31  ^ti.  31. 
rent  secke  by  severance  of  the  same  from  the  seigniory,  that  .17  An.  10. 
oow  the  nature  of  die  rent  is  changed ;  for  if  the  grantee  pur-  3?  Am.  pL  10. 
chase  part  of  die  land,  the  whole  rent  shall  be  extinct.    And  ^'^^  ^'^^^^' 
whereaain  an  assise  for  a  rent  service,  all  the  tenants  of  the  land  ^^  ^  Am.  440. 
need  not  be  named,  but  such  as  did  the  disseisin ;  yet  in  assise  «8H.  8. 
for  the  rent  seek,  which  sometimes  was  a  rent  service^  all  the  Dier,  31. 
tenants  must  be  named,  as  in  case  of  a  rent  charge,  albeit  he  were 
disseised  bdt  by  one  sole  tenant.  *  But  if  the  lord  of  a  manner  *  31  Abs.  93. 
release  die  fealty  to  his  tenant  saving  the  rent,  or  that  a  mesnalty  ^?L^'^  ^ 
become  a  rent  by  surplusage  (4),  those  that  are  now  secke  (and  j^L^^]! ) 

sometimes  "* 

»  ■  ■■      .  ■  iw  ,  — — ^— ^ 

(1)  Ant.  143.  a. 

(2)  See  post.  15a.  a.  the  comment  on  Sect.  3do.  and  note  6  there. 

(3)  This  only  dbows,  that  the  tenant  cannot  be  made  liable  to  two  several 
distresses  by  act  ofkU  lord.  But  <m  act  of  km  it  is  otherwise*  of  which  lord 
Coke  myes  an  instance  post.  i64,b.-— [Note  359.] 

(4)  This  passage  being  shordy  expressed  may  to  some  be  obscure*  The 
case  intendedis  that  of  Iwd  mesne  and  tenant,  where  the  rent  from  the  tenant 
to  the  mesne  is  sreater  than  the  latter  pays  to  the  lord,  and  the  lord  purchases 
of  the  tenant ;  the  consequence  of  whicn  is,  that  the  mesne  becomes  entided  to 
the  surplusage  rent  from  tfae'lord,  namely,  to  so  mudi  as  the  rent  from  the 
tenant  to  the  mesne  exceeds  the  rent  to  the  lord  from  die  mesne.  See  W.  Joc 
234.  and  post.  Sect.  334  f,  and  foL  154.  b.  and  309.  b.-^[Note  353.]   ' 

tSttt.a84<ftrr0tewia<d  IA€  Mti«ct   .&r  Mriiimj  931,  md  139,  wMcA  are  ;»roMly 
xhmc  m€aM  io  6i  rrferred  to,  and  th€  commcnUary  thtrtan,  15a.  h,  mid  l^.  n. 


150. b.  151-a.]        Of  Rents.        L.2.  C.12.  Sect.226. 

sometimes  were  service)  are  part  of  the  manner;  but  a  rent 
charge  cannot  be  part  of  a  maimor. 

**  Aitumes,  SrcJ*    Of  attomement  shall  be  hereafter  said  in 
his  proper  chapter  and  place. 


Sect.  226. 

7N  the  same  mamier,  where  a  man  holds  his  land  bu  homage  fealty  atid 
certaine  renty  if  the  lord  grant  the  rent,  saving  to  aim  the  homage,  suck 
rent  after  such  grant  is  rent  seek.  But  there  where  lands  art  hoiden  h 
homage  fealty  and  certaine  rent,  if  the  lord  will  grant  by  his  deed  (m 
homage  of  his  tenant  to  another,  saving  to  him  the  remnant  of  Ins  rnwe^ 
and  the  tenant  attume  to  him  according  to  the  forme  of  the  grant ;  in  tkis 
case  the  tenant  shall  hold  his  land  of  the  grantee,  and  the  lord  ^ho  patded 
the  homage  shall  have  but  the  rent  as  a  rent  seek,  and  shall  never  mstrm 
for  the  rent  (i),  because  that  homage  nor  fealty  nor  escua^e  cannoik 
said  secke,  for  tio  such  service  may  be  said  secke.  For  he,  which  hath  w 
ought  to  have  homage  fealty  or  escuage  of  his  land,  may  by  common  rigk 
distreine  for  it,  if  tt  be  behind ;  for  homage  fealtte  and  escuage  art 
services,  oy  which  lands  or  tenements  are  hoiden,  S^c.  and  are  such  servica 
as  in  no  manner  can  be  taken  but  as  services,  Sfc. 

*^JF  the  lord  wU grant  by  his  deed  the  homage,  ^!*   It  i«  to 

be  observed,  that  where  the  seigniory  is  by  homage  fealtT 

[a]  40  £.  3.  aa.   <^d  rent,  \a\  if  the  lord  grant  away  the  homage,  the  fealty  iim 

per  Curiam.       passe ;  for  fealty  is  an  incident  inseparable  to  homage  [i]t  v^ 

[hi  44  £•  3*  i9»  cannot  by  any  savins  in  any  grant  be  separated  mm  it,  for 

*^  ilS^  ao*^  homage  cannot  be  sole  or  alone  •.    But  the  rent  (the'  it  be  not 

S  Ass.  p.  36.     Mved)  shall  not  passe  in  that  case ;  because  the  rent  is  not  ind- 

dent  to  homage ;  and  so  it  is  if  there  be  lord  and  tenant  by  fealtj 

and  rent,  and  the  lord  grant  over  the  fealty  without  any  mv^ 

the  rent  passeth  not.     But  fealty  hath  an  incident  insepanbie 

belonging  to  it,  which  by  no  savme  can  be  separated,  and  that 

is  a  distresse ;  for,  as  Littleton  saith  here,  a  service 

cannot  be  seek,  (that  is)  without  some  i:^  distresse  ^151.1 

belonging  to  it,  for  then  it  were  not  a  service,  and  so  of  I    ^^  J 

homage  and  escuage. 

^*  Lands  or  tenements  are  hoiden.  Sf^c."  By  th is  C^cJ  and  out 
[c]  44  E.  3. 19.  of  this  Section  it  may  be  coUectea,  that  if  [cl  there  be  lord  snd 
a6  Ass.  38.  tenant  by  fealty  and  rent,  the  annuall  rent,  which  is  a  profitable 
■©J^**  P*  *®*  service,  is  of  higher  and  more  respect  in  law  than  the  fealty;  snd 
39  H?6?a4,  a6-  J^®'*^^'*  ^7  ^^®  grant  of  the  rent-  the  fealty  shall  passe  as  an 
97  H.  8. 30.'  *  incident  thereunto ;  but  it  is  an  incident  separable,  and  therefore 
8  £.  4.  s8.  may  be  by  a  saving,  as  Littleton  hath  (s)  said,  separated  from  it 
And  so  when  the  tenure  is  by  fealty  and  rent,  and  the  rent  be 

recovered, 

*  See  ante  68.  a.  n,  1.  and  the  noteunder  the  *  there. 


(1)  In  L.  and  M.  here  follow  these  words,  viz.  <<  because  that  fealty  catmd 
be  severed  from  homage,  and''    But  they  are  not  in  the  lloh.  edition. 
(3)  Sect.  395.  fo.  150«  a. 


L.  2.  C.  12.  Sect.  227.        Of  Rents.  [151.  a. 

recovered,  the  feaity  shall  includedly  be  recovered,    [d]  And  '  [4  Tempt  H.  8. 

where  the  tenure  is  by^mage  fealty  and  rent,  by  die  recovery  <Br.tiLliKidenti, 

of  the  rent  with  the  Appurtenances  upon  a  former  right,  the  MAH.«a  !^ 

homage  and  fealty  also  shall  be  restored  bv  necessity  and  ^  h.  6L  34, 95. 

indulgence  of  the  law ;  for  seeing  the  law  giveth  no  pneoipe  for . 

the  homage  and  fealty,  but  for  the  rent  only,  reason  woula,  that 

by  the  recovery  of  the  rent  the  whole  entire  seigniory  shall  be 

incluaivel^  restored  (3)  in  that  case.     But  if  the  recovery  be  (Ant.  148.  b.) 

without  title  (4),  there  die  rent  is  recovered  as  a  rent  seek,  for 

that  worketh  no  more  than  a  grant  *;  but  b^  the  recovery  of  a  •  vid.  Sect.  149. 

manner,  whether  it  be  by  title  or  without  title,  homage  fealty 

and  all  other  services  parcell  of  the  mannor  are  recovered.   And 

albeit  fealty  cannot  be  divided  from  homage  by  grant  (as  hath 

beene  said)*  yet  by  extinguishment  it  may  [e].    As  if  there  be  [e]  9  £.  3. 1 . 

lord  and  tenant  by  homage  fealty  and  rent,  and  the  lord  release  (Ant  160.  il) 

the  seigniory  and  services,  or  au  his  right  in  the  land  saving  the 

fealty  and  rent,  or  saving  the  said  rent,  or  if  he  by  expr^sse 

words  release  the  homajze  saving  the  fealty  and  rent,  there  the 

fealty  and  rent  remain,  ror  the  homage  is  extinct.    And  so  note 

a  diversity  betweene  a  grant  and  a  release  in  that  case.    But  so 

long  as  homage  continues,  the  fealty  cannot  be  divided  from  it. 

^'  But  (u  serviceSy  S^cJ*  Here  is  implyed  a  diversity  betweene 
these  corporall  services  of  homage  fealty  and  escuage,  which 
cannot  become  secke  or  dry,  but  make  tenure  whereunto  dis- 
tresses escheats  and  other  profits  be  incident,  and  other  corpo- 
rail  services,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatsoever,  tor  they  may  become  secke  (H*  dry  and  make 
no  tenure^ 


Sect.  227. 

TD  U  T  otherwise  it  is  of  a  rent,  which  was  once  rent  service ;  because  when 
"^  it  is  severed  by  tite  grant  of  the  lord  from  the  other  services,  it  cannot 
be  said  rent  service,  for  thai  it  hath  not  fealty  unto  it,  which  is  incident 
to  every  manner  of  rent  service ;  and  tlierefore  it  is  called  rent  seek  (1 ). 
And  toe  lord  camwt  grant  such  a  rent  with  a  distresses  as  it  is  said. 

''AND 


(3)  So  if  land,  to  which  common  is  appendant  or  appurtenant,  be  recovered 
in  assise  of  novel  disseisin,  it  is  a  tacit  recovery  of  the  common  also.  Post. 
1 54.  b*  It  is  the  same  on  recovery  of  a  manor,  to  which  a  villein  is  regardant. 
Post:  306.  b.  So  remitter  to  the  principal  is  remitter  to  the  accessary.  Post. 
349.  b.  All- this  is  agreeable  to  the  rule,  that  accessorium  sequitur  suumprind" 
pate,  which  is  cited  in  the  next  folio.  See  153.  a.  and  the  case  of  trees  in 
1 1  Co.  49  b [Note  354.] 

(4)  Of  recovery  without  title,  where  used  to  mean  a  common  recovery,  see 
ant.  104..  a.  Of  recovery  xvithout  title,  as  distinguished  from  a  common  reco- 
very, read  post.  362.  a.— [Note  ^55.] 

(1)  The  words  which  follow  in  this  Section  are  not  in  L.and  M.  nor  in  the 
Roh.  edition ;  nor  in  the  two  MSS. 


151.  b.]  Of  Rents,      L,  2.  C- 12.  Sect 228. 

**  J  ND  the  lard  cannot  gmtsm^areta  mUkadMt- 

[/l7£^9-s»3*     ^    treste,  as  U  is  said:'    If]  For  k9*  the  dittieMe  flSll 

ia  ao  iocident  infleparable  to  the  fealty,  as  hi^  been  I    i^  J 

[f]7E.4.ii.    said  [^],  and  therefore  a  releaae  of  distreMc  18  Yoid. 
3  H.  7.  4,  6. 

*^  Incitlenty*  IncidenSf  a  thing  appertaining  to  or  tbOowing 
another  as  a  more  worthy  or  principall ;  wha:^eof  you  see  here, 
and  in  divers  other  places  of  LMekm^  examples.  And  of 
incident^  some  be  separable,  and  some  inseparable  (a),  as  hsth 
beeoesaid. 


Sect  228. 

AliSOyif  a  man  lett  to  another  lands  for  tearme  of  KfCf  reserving  to 
him  certaine  rent^  if  he  grant  the  rent  to  another  by  his  deed,  saving 
to  him  the  reversion  of  the  land  so  letten,  S^c.  such  rent  ts  but  a  rent  seck-y 
because  that  the  grantee  had  *  nothing  in  the  reversion  of  the  land,  ifc. 
But  if  he  grant  tne  reversion  of  the  Itma  to  another  for  tearme  of  life,  tad 
the  tenant  attamef  Isc*  then  hatkihe  grantee  the  rent  as  a  rent  sermw^  f^ 
that  he  hath  the  reversion  for  tearme  of  life. 

"  QA  VI NG  to  him  the  reversion,  S^r  By  this  word  (fyi,)  if 
[fc]4i£.3.i6.      ^  to  be  observed,  [A]  that  this  rent  reserved  is  a  rent  service, 

and  hath  fealty  incident  to  it  x  and  both  rent  and  fealty  are  in- 
[i]  la  E.  4.  3.  cident  to  the  reversion,  viz.  [t]  the  rent  incident  to  the  rever- 
PktlLte!  B '  ^^^^  separably,  but  the  fealty  incident  to  the  reversion  ifisepi- 
IsAitw!'  rably ;  but  by  the  grant  of  the  rent,  the  fealty  in  this  case  iball 
48  £.3.  9.b.  not  passe,  l>ecause  the  fealty  is  inseparably  incident  to  the 
Doet  k  Stud,  reversion,  but  the  grantee  shall  have  tne  rent  aa  a  rent  secke. 
lib.  t.  cs.  9.        ^so  by  this  C^c.)  is  implyed  an  attomement  of  the  tenant ;  for 

without  that,  although  by  the  grant  the  rent  is  turned  to  a  rent 
secke,  so  as  the  tenant  cannot  be  charged  with  any  distreoe, 
yet  to  the  passing  thereof  there  must  be  an  attornment  f. 

<*  Attome,  Efc.**  Here  is  implved  by  this  (Sfc.)  an  attornment 
in  the  life  of  the  ffrantee,  and  omer  incidents  to  an  attermtaenl, 
whereof  you  shul  reade  at  large  in  the  CluqpOer  of  Attorn* 
ment  (3). 

<<  Then  hath  the  grantee  the  rent  as  a  rent  service  \for  tkd  k 
hath  the  reversion  for  tearme  qflife!*  And  the  reason  hereof  ii> 
because  the  rent  is  incident  to  the  reversion,  .as.  hath  beene  saidi 
and  (as  Littieton  saith  here)  passeth  away  by  the  grant  of  the 
reversion  as  with  the  superior,  withoutsayhig  cumfmneni^  (4^ 

*  Tb wont  <* had*' oppearito be ft«reiiiiert«{/or<' hath;''  leeMr.  AiWiIiitr.p.  in- 
ft.  I.  foLZPB't^ 


(a)  Thi»diit]iicti«i  of  ioaidentiB  is  made  befoce,  fol.  93.a.  Forezampltfof 
iMftknla  inwparable,  see  infra,  and  also  ant  99.  a.  b.  113:  b.  iso.b.  tsi.t* 
Bro.  Nouv.  Gas.  pi.  7. — [Note  256.] 

(3)  Peat.  309-  •• 

(4)  Ace.  ant.  lai.  b.  post.  307.  a. 
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4«.  for  the  reversioii  cannot  be  seek  (^.    But  by  tfte  ^rant  of 
iJie  rent  the  reversion  doth  not  paaae  (6). 


ri5..] 


Sect.  229. 


'PT  i88mte8taenteDdtte)8cc.(i)t  Arid  so  it  is  to  beitdended,  that  if  a 

man  give  lands  or  tenements  in  taile yielding, to  nim  and  to  his  hetres 

a  certaine  rent^  or  letteth  land  for  tearme  of  life  rendrhg  a  eertaine  reni^ 

^  he  grant  the  reversion  to  another^  S^c.  and  the  tenant  attume, 
(P«t  8M* ».  ^)  all  f^  f^gfii  QjfiJi  service  passe  by  this  word  (reversion)  (2)  be-' 
cause  that  such  rent  and  service  in  such  case  are  incident  to  the  reversion, 
and  passe  by  the  grant  of  the  reversion.  But  albeit  that  he  granteth  the 
rent  to  another,  the  reversion  doth  not  passe  by  such  grant ,  S^c.  (3) 

^HIS  needs  no  explication,  bat  Is  evident  by  that  which 
hath  formerly  beene  said,  saving  by  this  (S^c.)  in  Ae  end  is 
implied  the  old  rule,  That  the  incident  shall  passe  by  the  ^nmt  of 
the  principall,  but  not  the  priacipall  by  the  ^itot  of  the  inddeikt.  * 
Accessorium  non  dudt^  sed  sequitur  saum  prmdpdle  (4). 


Sect.  230.     (5) 

OQ  note  the  diversity.    And  so  it  is  holden  P.  21  E.  4.     But  it  is 
adjudged  26  of  the  006k  of  assises,  where  the  services  oftenafUin  iasle 
were  granted,  that  this  was  a  good  grant,  notwithstanding  that  the  rever-^ 
sum  remaine. 

« 

npHI  S  is  added  to  Littleton.     And  therefore  as  I  have  done- 
heretofore,^  and  shall  do  hereafter  in  like  cases»  I  passe  it 

over.,    .' 

t  htiktfcnir'prece^g  tSHomt,  \n v^dck iht metkm  ifUMOmt are  gkfm  in  the  mgftud 
Fremeh,  tM  lord  Ceke'i  tramtatim,  note  i  0f  16a.  a.  it  r^erred  to  at  the  end  of  the  part 
in  Rtnch,  and  twtciQ,  Sf  3,  arerefeired  toimtke  trmmlaiion. 

(5)  Lord  Coke  only  means,  that  a  reversion  cannot  be  without  fealty,  and 
its  inseparable  concomitant  the  remedy  of  distress.  In  respect  to  present  profit, 
aeeversion  mi^  be  dry  and  fhiidess  (uirin^  die  particular  totate%  aad  until  it 
aomesi  mto  posscsmn.  To  a  reversion  of  this  latter  kind  lord  Cok^  himself 
givea  the dJBMertptionofdry  and  fruitless,  ant.  iii.b.  Hence  it  appears^  thai 
Ae  word  seek  is  used  br  our  lawyers  in  two  senses.  Aecordinff.  to  oiie»  it 
signifies  want  of  wemeay  by^  dtstreu,  as  Littleton  exjpounds  Sie  word  in 
Seetion  si8.  manotfaer,  it  impoKtsioim^  qf present Jrmt. and pr^^  48 19 the 
case  of  the  reversion  wfdiout  rent  or  other  service  except  &alty.r^[Not6  257.] 

(6)  See  ace.  from  Littleton  himself  at  the  end  of  SecSt.  209* 

(1)  The  same  distinction  between  granting  the  reversion  and  granting  the 
rent  is  taken  post.  Sect.  5724 

(2)  AcGoraing.to  Brok  Nouv*  Cas.pL  192,  this  holds  in  the  case  of  the  king 
aa  well  as  m  the  case  of  rconunon  person. 

(3)  See  ant  15a  b.    2  Ro.  Abr.  59.  and  infra  note  6. 

(4)  See  ant.  151.  a.  note  3,  and  post.  349.  b. 

is)  No  part  of  this  Section  is  in  L.  &  M.  Rob.  or  P. 


152.  a.  152:  b.]         Of  Rents.       L.  2.  C.  12.  Sect.231. 

(nrer.  And  the  case  here  cited  in  26  Ast.  p.  66,  wai  coKin 
opimonem  muliorum ;  and  afterwards  that  judgement  was  re- 
versed by  writ  of  error,  for  that  the  services  remained  with  the 
reversion  as  incidents  (6)  inseparable. 


Sect.  231. 

*  ^ 

j^L SO,  if  there  be  lard  mesne  and  tenant,  and  the  tenant  holdetk  of 
the  mesne  bu  the  service  of  five  shillings,  and  the  mesne  holdetk  over 
by  the  service  of\7.  fence,  if  the  lord  paramont  purchase  the  tenande  in 
Jee,  then  the  service  of  the  mesnaUy  is  extinct  \  because  that  when  the  lord 
paramotU  hath  the  tenande,  he  hotdeth  of  his  lord  next  paramont  to  im, 
and  if  he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold  tk 
same  tenande  immediately  of*  divers  lords  by  divers  services,  which  shouU 
be  inconvetdent,  and  the  law  will  sooner  suffer  a  mischief  than  an  incomot- 
fdence,  and  therefore  the  seigniorie  of  the  mesnalty  is  extinct. 

**  TF  there  be  lord  mesne  and  tenaniy  j'C  if  the  lord  parumod 
purchase  the  tenande  in  fee,  SfC." 
Ut]  40  £.  3.  [^J  Some  have  said,  that  i:r*  in  this  case  it  were  Q 521] 

I?^*'.  **^'     reason,  that  by  the  purchase  of  the  lord  paramounthis  I    |,^  J 
Ej^d*  6^'        seigniory  should  be  onely  extinct,  and  tiiat  he  diould 
96  H%.  ibid.  7.  become  tenant  to  the  mesne,  and  the  mesne  to  hold  over  as  the 
lord  paramount  held.    But  that  cannot  be ;  for  that  one  man 
cannot  be  both  lord  and  tenant,  nor  one  land  immediatelj 
[[]7Am.3.        holden  of  divers  lords.     [/]  If  the  tenant  infeoffe  the  loni 
7  £.  3. 90.         paramount  and  his  wife  and  their  heires,  in  this  case  the  mei- 
nalty  is  but  suspended ;  for  if  the  wife  survive,  both  menahj 
and  seigniory  are  revived. 

It  is  said,  that  if  there  be  lord  mesne  and  tenant,  each  of  than 

by  fealty  and  sixe  pence,  the  lord  confirme  the  state  of  thetensnt^ 

to  hold  of  him  bv  fealty  and  three  pence,  that  the  mesosHy  is 

M  4  S>  3;  19*    extinct  (i).    [mj  And  so  in  the  same  case,  if  the  tenant  be  an 

b^^'eri^the   '^^^  ^^  ^^  lordconfirme  his  estate  to  hold  of  him  in  fiank- 

chapter  of  Comanmiiiou,  Sect  (538). 

almoigDC' 


(6)  This  reason  is  unexceptionable  in  respect  to  services,  which  in  their 
nature  are  inseparable  from  the  reversion,  such  as  fealty*  But  it  fails  in  renect 
to  the  rent,  which  lord  Coke  has  before  represented  to  be  a  separable  inddeoty 
ant.  1 51 .  b.  The  true  construction  of  the  grant  supposed  seems  to  be,  thst  it 
is  sufficient  to  pass  the  rent  as  a  rent  seek,  but  that  for  the  other  services  itii 
void.  It  should  be  recollected  too,  that  this  construction  is  conformable  to  one 
by  lord  Coke  on  a  similar  case,  which  he  states  and  explains  in  fol.  15a  b.  See 
die  top  of  the  page  there. — [Note  358.] 

(1)  In  the  preceding  case  lord  Coke  states  the  doctrine  upoa  it  as  a  mere 
dictum  ;  and  by  his  marginal  reference  to  the  chapter  of  ConfifmatioD,  be 
apparently  reserves  his  own  opinion  for  a  future  occasion.  Afterwards,  vto 
he  resumes  the  subject,  he  holds,  that,  on  account  of  iMm^  of  privity  betwett 
the  lord  paramount  and  the  tenant  paiavail,  confirmation  from  tne  former  to  the 
latter  cannot  abridge  the  services  due  to  the  mesne,  and  so  alter  Ae  teoore 
between  the  mesne  and  the  tenant  paravail.    Post.  305.  b.-^[Note  859.] 


L.  2.  C.  12.  Sect.231.         Of  Rents.  [152.  b. 

almoigne,  the  mesnalty  is  (a)  extinct,  [n]  So  it  is  if  the  lord  re-  [n]  8  H.  6. 94. 
lease  to  the  tenant  (3).     For  whether  the  lord  purcha^  the  (Port.a8o.a.) 
tenancie,  or  the  tenant  the  seigniory,  the  mesnaltjis  extinct 
And  albeit  the  mesne  grant  the  mesnalty  for  life,  and  then  the 
lord  release  to  the  tenant,  both  the  reversion  and  the  estate  for 
life  are  drowned  [o].    80  if  there  be  lord  and  tenant,  and  the  To]  4&6PAM. 
tenant  make  a  gift  in  taile,  the  remainder  to  the  king,  the  ^j*  i45- 
seigniory  is  extinct  (4).  (2  Co.  93.  b.) 

"  Which  sh^tdd  be  incanvenietUJ*    Hete  it  appeareth,  that  Vid.  Sect  138, 
argumentum  ab  inconvenieHti  is  forcible  in  law*,  as  hath  been  139. 
said  before  (5),  and  shall  be  often  obsenred  hereafter. 

[;»]  "  The  iato  nnU  sooner  sttffer  a  mkchiefthan  cm  incowoC'  [p]  13  H.  4.  3. 
nience  (6)*'    Lex  eitiiU  tolerare  tuU  privatum  damntiM^  qudtn  40  Au. p.  07. 
publicum  maimn.    Here  be  two  maximes  of- the  common  law.  -     la  R-  a- 

First,  that  no  man  can  hold  one  and  the  same  land  immediately  ^^"^^-  ®  ^  * 
of  two  severall  lords. 

Secondly,  that  one  man  cannot  of  the  same  land  be  both  lord 
and  tenant.  And  it  is  to  be  observed,  that  it  is  holden  for  an 
inconyenience,  that  any  of  the  maximes  of  the  law  should  be 
broken,  though  a  private  man  suffer  losse ;  for  that  by  infringing 
of  a  maxime,  not  onely  a  generall  prejudice  to  many,  but  in  the 
end  a  publike  incertainty  and  confusion  to  all  would  follow.  And 
the  rule  of  law  is  regularly  true,  res  inter  aHos  acta  aUeri  nocere 
non^Qj)  debet y  etjactum  nnius  aUeri  nocere  non  debet;  which  are 
true  with  this  exception,  unlesse  an  inconvenience  should  follow, 
as  our  author  here  teacheth  us. 

.    *  See  OKU  Mr,  Bargrav^stute  i./oi.  66.  a. 

Sect. 


(s)  Lord  Coke»  in  a  subsequent  part  of  his  Commentary  gives*  a-different 
decision  of  this  case  ;  for  there  he  holds,  that  the  lord  cannot  extinguish  the 
mesnalty  by  confirmation  to  the  tenant  paravail,  there  being  no  />nMiy  between 
them.  Post.  305.  b.  But  this  is  not  any  contradiction  of  himself;  because 
here  he  is  apparently  giving  the  dictum  ot  others. — [Note  26a]  • 

(3)  It  deserves  consideration,  whether  the  rdease  of  lord  paramount  is.  not 
as  insufficient  to  pass  the  seigniory  to  the  tenant  paravail,  as  &iconfirmationi 
both  being  conveyances  in  wmch  privity  is  required.  See  post.  Sect.  461.--- 
[Note^i.] 

(4)  The  reason  6f  this  is  elsewhere  explained  to  be,  that  the  .seigniory 
being  extinct  for  the  fee-simple,  it  cannot  remain  for  the  particular  estate, 
either  for  life  or  In  taU.  See  post*  31 3.  b.  Quick's  case,  9  Co.  1 99.  b.  a  case 
in  Gouldsb.  149.  and  Bingham's  case,  2  Co.  93.  [See  Maule  &  Sel.  361.]—. 
[Note  263.] 

(5)  Ante  97.  b. 

(6)  It  sounds  harshly  to  prefer  a  mischief  to  an  inconvemence,  the  greater 
evil  to  the  lesser.  But  the  true  construction  of  the  rule  obviates  tliis  objection ; 
for  it  certainly  means,  as  lord  Coke's  addition  explains,  that  the  law.prefers. . 
a  private  misoiief  to  sl  public  inconveniencc-^Note  363>] 

(7)  The  same  maxim  is  cited  post.  319.  a.  In  Wingate's  Maxims,  337,  there 
is  a  great  variety  of  cases  for  illustration  of  the  rule. — ^[Note  364.] 


Vol.  I.  Pp 
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Sect.  232.   ^ 

D  UT  in  as  much  as  the  tenant  holds  of  the  fnesne  by  Jive  shillings,  and 
the  mesne  holds  but  by  ttcehe  pence^  so  as  he  hatn  mare  in  aJhantage 
by  four  shillings,  than  he  paies  to  his  lord,  lie  shall  have  the  said  Jour 
shillings  as  a  rent  seckeyearely  of  the  lord  which  purchased  the  tenancie. 

*'  TTE  shaU  have  thefmre  shillings  as  a  rent  secheJ* 

•^•^     W-  And  ^ethe  shall  distreyne  for  it  (i) ;  for,  ri537l 
seeing  the  fealtie  is  extinct,  the  law  reserves  the  dis-  |_  s.  U 
tresse  to  the  rent ;  for  as  it  hath  been.said  in  the  likd 
case^  seeing  the  fealtie  is  extinct,  the  distressebjactinlawmaj 
be  preserved,  Qjda,  quando  lex  aliquid  aliad  conceditj  comcedere 
r]i3H.  4.       videtur  et  id  sine  quo  res  ipsa  esse  non  po^st  (ay  [r]  And  there* 
Uowrie,  937.     fore  if  a  man  maketh  a  lease  for  life,  reserving,  a  rent,  and  bind 
M^^?^  ^     himselfe  in  a  statute,  and  [the  conusee]  (3)  hath  the  r«nt  ex- 
*'  ^^  tended  and  delivered  to  him,  he  shall  distreyne  for  the  rent  (4), 

because  he  commeth  to  it  by  course  of  law. 

if]  98  £.3. 93.       [«]  But  if  a  rent  service  be  made  a  rent  secke  by  the  grant 
Ant  150.  b.     of  Ae  lord,  the  grantee  shall  not  distreyne  for  it,  for  that  the 
r  V'  ^)S^  ^^  distresse  remaines  with  the  fealtie.    [t]  If  there  be  lord  mesne 
«3  Au.^  ^    ^^  tenant,  and  the  mesnaltie  is  a  manner  having  divers  free- 
9  H.  6. 14.        holders,  and  the  lord  purchase  oneof  the  tenancies,  and  there  » 
a  rent  by  surplusage,  this  rent  albeit  it  be  changed  ihto  anolhet 
nature  (as  hath  bc^e  said)  is  parcdl  of  the  mannor.     But  yet 
by  purchase  of  part  of  the  Jano,  the  whole  rent  is  extinct,  albeit 
the  law  did  preserve  it. 


At 


(1).  If  the  rent  may  be  distrained  for,  can  it  be  properly  called  seek? 
Littleton. in  Sect.  a\8,  describes  a  rent  to  be  seek  because  distress  is  not 
incident  to  it.  But  if  lord  Coke  is  right  here,  a  rent  may  be  seek,  and  yet  be 
distrained  for.  According  to  the  reM>lution  of  the  king's  bench  in  W.  Jo.  S34, 
the  rent,  in  a  case  such  as  is  supposed  by  Littleton,  is  quasi  a  rent-oervice 
distrainable  of  common  right  In  other  words^  the  distress  is  given,  or  raAer 
saved,  by  the  law,  to  prevent  the  mesne  from  being  prejudiced  by  acta  between 
lord  aid  tenant  to  wi|ich  the  mesne  is  no  party.  Tms  brings  the  case  to  a 
resemblance  of  a  rent  reserved  for  equality  on  a  partition  between  ceparce- 
aers ;  which  by  the  implication  of  law  is  a  r^t-charge  without  aid  of  any 
clause  of  distress^  and  taerefore  called  by  Littleton  a  rent-charge  distrainable 
of  common  right.    See  post.  Sect.  253. — [Note  26^*1 

(2)  See  same  maxim  ant.  fol.  56.  a.  See  also  1 1  Co.  53.  a.  Cro.  Janu  170. 
189.  and  01dfield*s  case,  Noy,  133. 

(3)  The  words  [the  conusee]  are  not  in  the  original,  but  are  added  by  j^ 
editor  as.  essential  to  the  sense  of  the  passage. 

(4)  Ace.  Bro.  Abr.  Execvtions^  14I3.  Yet  it  has  been  said,  that  the  reversisn 
itself  is  npt  extetidabte.  Bro,  Nouv«  Cas.  pi.  327,  See  as  to  this  1  Rou 
Abr.  888. pi.  6  and  7,    Mo4.  40.  and  Carth.  i36.--[Note  266.] 
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Sect.  233. 

j^  LSO,  if  a  man  which  luUh  a  rent  seckCf  be  once  seised  ofanyparcell 
of  the  renty  and  after  the  tenant  will  not  pay  the  rent  behind^  this  is 
kii  remedie.  He  ou^iU  to  go  by  himself e  or  by  others  to  the  lands  or 
tenements  out  of  which  the  rent  u  issuing,  and  there  demand  the  arrerages 
of  the  rent;  ami  if  the  tenant  denie  to  pay  it,  this  deniall  is  a  disseisin  of 
the  rent.  Also,  if  the  tenant  be  not  then  readie  to  pay  it,  this  is  a  denial, 
which  is  a  disseisin  of  the  rent  (5).  AlsOy  if  the  tenant,  nor  any  other 
man,  be  remaining  upon  the  lands  or  tenements  to  pay  the  rent  when  he 
demandeth  the  arrearages^  this  is  a  deniall  in  law,  ana  a  disseisin  in  deed, 
and  of  such  disseisins  he  may  have  an  assise  0/ novel  disseisin  against  the 
tenant,  and  shall  recover  the  seisin  of  the  rent,  and  his  arrerages  and  his 
dammages,  and  the  costs  of  his  wnt  and  of  his  plea,  Sfc.  And  if  after 
such  recovery  [and  execution  had]  (1 )  f  ^A€  rent  be  againe  denied  unto  him, 
then  he  shall  have  a  redisseisiti,  md  shall  recover  his  double  damages,  Sfc, 

*^  QEISINy"*  or  itiion,  is  common  aswel  to  the  Engligh,  as  to  (Ant.  29.8.) 

the  French,  and  signifies  in  the  common  lavir  possession, 
whereof  fOftna  a  Latin  word  is  made,  and  seisire  a  verbe. 

^*  Of  any  parcel"    [»]  A  seism  of  parcel  is  a  sufficient  seisin  [u]  5  £.  4.  a, 
in  law,  to  nave  an  assise  of  the  whole  r^t.  '  (Post.  315! «. 

Concerning  the  general]  learning  of  seisins,  jou  may  reade  ^.4.  Cro.  Cha.  507.) 
BeoiTs  case,Jbl.  8.  lib.  s.fol.  ^.M.  6.foL  57. »•  7^fol.  34-  ap-  ^  ^'l^^ 
Kb.  9»fol.  33.  and  many  authorities  of  law  there  cited,  butsuffi->  coram  ngc 
cient  is  said  here  to  explaine  Littleton.  NottinThcaaur. 

"  To  the  lands"  Sfc.    [w]  For  a  demand  of  the  tenant  out  of  [»]  49  e,  3. 
the  land  is  not  sufficient :  but  if  there  be  a  house  and  land  a  de-  14.  b.  14  £.  4. 4. 
mand  on  the  land  is  sufficient:  but  for  a  condition  broken,  it  P|-  ^^m-  71- 
ought  to  be  at  the  house  (6),  as  hath  been  said  before  (7). 

^'Behind"  arere.  This  word  arere  is  to  be  observed, 

[1 5371  ^^^  ^^  ^  °^^  necessary,  that  t3-  the  mntee  of  the  rent 
L    J  should  demand  it  at  me  veiy  time  wnen  it  becommeth 
due,  but  at  any  time  after  it  is  sufficient.  For  this  is  not  (Ant,  144.  a.) 
like  a  demand  of  a  rent  upon  a  condition ;  because  that  is  penall 
and  overthroweth  the  whole  state;  and  [x]  therefore  the  tune  of  [«]  39  Ass.  51. 
demand  must  be  certaine,  to  the  end  the  lessee,  donee,  or  feoffee  8  k.  6. 1 1. 
may  be  there  to  pay  the  rent  (a).    But  a  dematid  of  a  rent  secke  ^b.  ^^  Entfles, 

(6  Co.  fifi.    7  Co.  S64     I  Leon.  905^    Cro.  Jam.  9, 10.  145.) 

or 

t  Thi$  unaUl,  of  15s.  6.  in  the  i^tl  and  14th  editimu. 


(5>  The  words  of  the  rent  not  in  L.  and  M.  nor  Rob. 

(6)  Ace.  F.  N.  B.  179.  A. 

(7)  Ace.  post,  doi .  b< 

(1)  t  The  words  between  braekets  not  in  L.  and  M.  Roh»  nor  P. 
(a)  Ace  as  to  oondition  of  reentry,  post.  301 .  a.  ace  whether  the  con- 
dition be  for  re-entry  or  a  sum  nomine  pcenst,  7  Co.  dS.  b«  Hob..  8a.  S07. 
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or  rent  charge  is  but  onely  a  formal  meane  to  recover  that  whidi 
Or]  Mich.  18  due ;  [y]  and  therefore  in  that  case  it  may  be  demanded  after  it 

^^  ^  d'^*^*™    ^  behind  at  any  time,  whedier  the  tenant  be  present  or  no,  for 
McorduiSy?       remedies  for  rights  are  ever  favourably  extenaed* 

"  This  is  a  deniatt  in  UmJ*  For  wheresoever  there  is  a  lawliill 
demand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant 
be  present  or  absent,  y^  this  is  a  denisul  in  law  (3),  albeit  tfiere 
be  no  words  of  denyall.  It  appeareth  here  that  the  demand  most 
be  .made  upon  the  umd,  and  albeit  the  tenant  nor  any  for  him  be 
there,  yet  must  the  grantee  demand  it,  because  without  a  demand 
(Post  SOI.  b.)    there  can  be  no  denier  in  deed,  or  in  law. 

l%]  Vid.  Bract.        "Disseisin.**    (4)  [z]  Disseisina  is  a  puttmg  out  of  a  man  out 

lib.  4.  foLiGi,  of  seisin,  and  ever  implyeth  a  wrong  (5).    But  dispossessing  or 

16a.  904.  qectment  is  a  putting  out  of  possession,  and  may  be  by  right 

&c.  f.*^83^i'o6.^  ^'  ^  wrong.    •  Omnis  disseisma  est  iranssressioy  sed  nan  omms 

144,  M 5.  1 16.  transgressio  est  disseisina.     Si  eo  animo  forte  ingrediidurjiuubtm 

Mu-.ca.Q.«eQt.  1.  alienum,  nonquodsi&iusurpettenementufnvdjura,  nonjacit  dis" 

*  Reto,  lib.4.  seisinam  sed  transgrestionem^  Sfc.     QjuiErendtan  est  d  jmdice  qm» 

Bra!  ubisaprat  ^^^^  hocfecerity  Sfc,  (6)    And  of  ancient  time  a  disseisin  was 

(4  LeoQ.  48.  a.  defined  thus :  Disseisin  est  un  personel  trespasse  de  tortious  ouster 

Cto.  Cha.  303.)  del  seisin  (7). 


Mirr.  ca.  s,  "An  assise  of  novel  disseisin"    Assisa  nowe  disseissmg.     As- 

sec.  95.    Bract,  fisa  properly  commeth  of  the  Latin  word  assideo^  which  is  to 
B^'tto^^         associate  or  set  together;  so  as  properly  assise  is  an  aSBOciatlon 
"  gj^'  ^^  ^'    or  sitting  together.     And  the  writ,  whereby  certain  persons  arc 
Fleta,  lib.  4.  ca.  5,  &  3,  &  3. 

authorised 

t  See  note  €  infm. 


But-the  case  of  Thyn  v.  Cholmley,  Mo.  347,  is  contra  as  to  a  sum  'nomine poena. 
—[Note  267.] 

(3)  For  disseisin  of  rent  by  denial,  see  post  Sect.  238. 

(4)  See  Littleton's  description  of  disseisin,  post.  Sect.  379. 

(5)  It  also  implieth  force.     Post-  357.  b. 

(6)  The  preceding  passages  in  Latin  are  not  from  Bracton  or  Fleta  in  the 
places  cited  by  lord  Coke,  but  from  Bract.  216,  b.  -^ 

(7)  For  other  descriptions  of  disseisin  besides  those  given  or  referred  to  by 
lord  Coke,  see  post.  377.  a.  6  Co.  58.  The  ancient  authors  cited  by  lord  Coke, 
particularly  Bracton  and  Fleta,  are  very  full  in  explaining  the  various  modes  of 
disseisin.  The  additional  marginal  references  to  4  Leon,  and  Cro.  Cha.  are  to 
cases  about  disseisin  by  election,  as  to  which  see  post.  306.  b.  and  323.  a.  See 
also  the  case  of  Taylor  on  demise  of  Atkyns  v.  Horde,  1  Burr.  60.  In  this  last 
case  it  was  attempted  to  support  a  common  recovery  by  supposing  the  tenant  to 
the  prsecipe  to  have  gained  a  freehold  by  disseisin.  The  nature  of  a  diaaetsia 
wns  therefore  elaborately  investigated  by  the  counsel.  Lord  Mansfield,  alaoi 
who  had  been  recently  made  chief  justice  of  the  king's  bench,  and  delivered  the 
court's  opinion  in  a  very  distinguished  argument,  expatiated  on  the  same  sub- 
ject, in  order  to  repel  the  arguments  for  a  freehold  by  disseisin  in  the  case 
before  the  court,  by  showing  that  the  doctrine  in  our  books  about  disseisins 
chiefly  applies  to  disseisin  by  a  person  electix\g,  for  {the  sake  of  certain 
remedies^  to  suppose  himself  disseised.  There  will  prgbably  be  occaaioii  to 
refer  to  some  points  of  the  learning  displayed  in  the  course  of  this JQunous  case 
in  a  subsequent  part  of  the.  present  work;  esp^ioily  where  LitUeton  writes 
concerning  disseisins  by  dectioni    See  post.  Sect.  588.— [Note  268.] 
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authorised  and  caUed  together,  is  called  assisa  nova  dissaiimB; 
80  08  assisa  is  but  cessio  (8). .   But  because  cessio  is  but  a  genera]! 
word,  therefore  in  this  sense  assisa  is  used  in  law  for  a  particular 
cession  by  force  of  the  writ  de  assisd  myote  disseisimsi  and  ac- 
cordingly it  was  anciently  said,  assise  in  un  case  n*est  auter  chase  Minor,  ca.  9. 
cue  cession  des  justices.    And  it  is  called  assisa  nova  disseisitue^  sect.  35. 
tor  that  the  justices  of  eire,  before  whom  these  assises  were  taken 
in  their  proper  counties,  did  ride  their  circuits  from  7  years  to 
7  years,  ana  no  disseisin  before  the  eire  if  it  were  not  complJBdned 
of  in  the  eire  could  be  questioned  after  the  eire ;'  and  therefore 
a  disseisin  committed  before  the  last  eire  was  called  an  ancient 
disseisin,  and  a  disseisin  after  the  last  eire  was  called  a  new  dis- 
seisin, or  nova  disseisina,    Assisa  ako  signif^eth  a  jury,  of  tlietr  . 
sitting  together,  and  also  a  session  of  parliament,  as  Littleion> 
herefuter  m  this  Chapter  sheweth. 

-  '  <*  And  shall  recover  the  seisin  of  the  rent,'*  Here,  and  by  the  (y  Co.  3.  b.) 
{SfcJ  in  the  end  of  this  Section  is  implyed,  that  our  author 
intendeth  his  case  where  the  rent  issueth  out  of  lands  in  one 
county.  For  if  a  man  be  seised  of  two  acres  of  land  in  two 
sevenul  counties,  and  maketh  a  lease  of  both  of  them  reserving 
two  shillings  rent;  in  this  case,  albeit  severall  liveries  (9)  be 
made  at  severall  times,  yet  is  it  but  one  entire  rent  in  respect  of 
the  neoessitie  of  the  case,  and  he  shall  distreyne  in  one  county 
for  the  whole,  and  make  one  avowrie  for  the  whole.  But  he 
shall  have  severall  assises  in  confinio  comitat&s,  and  in 

^^    either  countie  shall  t^  make  his  plaint  of  the  whole 

IJ~"J  rent;  but  there  shall  be  but  one  patent  to  the  justices. 

*  .     [a]  And  this  assise  in  confinio  comitate  is  given  by  ^^j  ioAss.pI.4 
the  statute  of  7  R.  2.  cap.  io«  for  no  assise  lay  in  that  case  at  18  Ass.  pi.  1.    • 
the  common  law,  but  the  party  mieht  distreine.    [b]  But  for  a  &  18  £.  3. 32. 
common  of  pasture,  of  turbary,  of  pischary,  of  estovers,  and  the  '*  ^-  ?;%**^" 
like,  in  one  county,  appendant  or  appurtenant  to  land  in  another  \^  j^  ' 
county,  an  assise  in  confinio  eomitatHs  did  lye  at  the  common  (y  Co,  3, 3,  ^y 
law ;  ][c]  and  so  it  is  of  a  nusans  done  in  one  county  to  lands,  [c]  F.  N.%B. 
lying  m  another  county,  the  like  assise  did  lye  at  the  common  i8<3-  K. 
law. 

'    [d]  And  albeit  the  counties  do  not  adjoyne,  but  there  be  [a]  5  E.  4.  3. 
ao  counties  meane  betweene  them,  yet  the  assise  in  coftfinio 
comitate  doth  Ive  (1),  and  the  jastices  shall  sit  betweene  the 
said  counties,    [e]  And  where  it  is  said  before  of  two  counties,  [e]  F.  N.  B. 
the  like  law  it  is  if  the  same  extend  into  more  counties  (2).         i^-  ^' 

[/]  If  a  man  hold  divers  manners  or  lands  in  divers  severall   [/]  30  £.  1. 
counties  by  one  tenure,  and  the  lord  is  deforced  of  his  services,  p^ir^J**^*    ^ 
he  shall  have  severall  writs  of  customes  and  services;  for  every  '•^•»-*5»-  J»- 
county  one  writ  returnable  at  one  day  in  the  court  of  common 

pleas, 

(8)  It  should  be  sessio^  the  word  as  Coke  spells  it  tending  to  a  wrong 
derivation. 
-  (9)  As  to  livery  of  lands  situate  in  several  counties,  see  ant.  Sect.  61,  62. 

(1)  Ace.  Fine.  Descript.  del  Com.  L.  59.  a.  &  49  Ass.  pi.  1.  &  21  Hen.  6.  3. 
there  cited. 

(2)  Fitzherbert  in  the  place  cited  in  the  marein  is  a  direct  authority  for  this. 
But  according  to  Finch,  more  than  two  eounties  cannot  join.  Fine.  Descript. 
del.  Com.  L.  59.  a.  See  further  on  trial  by  two  or  more  counties.  21  Vin. 
Abr.  103. — [Note  269.] 
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pleMy   and  thereupon  count  accdrdmg  to  his  case  bj  die 

common  law. 
[g]  i8Aas.pl.  1.       [g]  But  if  the  tenant  in  that  case  do  ceaae,  the  lerddiel 

not  have  severall  writa  of  cessavU  tit  supra ;  for  the  writ  of 
*  W.  a.  cap.  ai.  cessavit  is  given  by  statute*,  and  the  forme  and  raanner  of  tlie 

writ  therein  prescribed ;   and  thereupon  it  is  hdden  m  ov 

bookes  that  in  that  case  a  cessavit  doth  not  1  je  (3). 

[It]  Bracton,  fol.  [A]  *'  He  shall  have  a  redssseistUf  ami  shall  recmoer  kit  dosik 
•236.  Brittun,  damages^  Sfc"  Here  by  this  (S^c.)  is  also  to  be  uadenlood, 
1 33.  ^46-  timt  a  writ  of  redisseisin  is  given  by  the  statute  of  Mertm*,  (n 

Merton%^3.  called  because  the  parliament  was  holden  at  Mertm  ts  Auo 
Regi8t.2o6,ao7.  SO  H.  3.)  the  letter  whereof  is.  Item  si  qvisjuerit  dsssantmis 
«  Mirror  c  3.  '^^^'^  tenemento,  Sf  coram  justicianis  itinerautibus  seisiMom  am 
W.  a.  c.  46.  recuperaverit  per  assisam  none  disseisitugf  vel  per  recogaitkmat 
Vid.  Sect.  934.  eorum  quijecerint  disseisinam,  et  ipse  disseisitus  per  viceamitm 

seisinam  suam  habueritj  si  isdem  disseisitares,  poetea  pod  Herju" 

tidariorumj  vd  infiray  de  eodem  ienemento  iterum  eundem  ctm^ 

Vid.  Kegi5t.        rentem  disseisiveriniy  Sf  inde  convieti  fuerintf  statim  oafiaim, 

206.  b.  Sfc.  (4).    But  the  double  damages  are  given  by  the  statute  of 

( i^  Ro.  Abr.  yf  ^^  ^^^  jg.  (5). 

^"''^  And  Littleton  in  few  words  hath  made  a  cood  etpoaMsT 

this  statute;  for  where  the  statute  saith^  i^sadhtt  de  liten 

[i]4o  Aas.23.ac.  tenementoy  Littleton  expounds  it  [t]  to  extend  to  a  rest  secb 

or  rent  charae  (6).    Albeit,  as  hath  beene  said,  they  be  against 

[fc]  14  E.  4. 4.     common  right,  yet  a  man  hath  a  freehold  in  Uiem,  [k]  and  be 

r  Ant  6  ^^        ^^  granteth  omnia  tenementa  ssm^  a  rent  charge  or  a  rent  aeoke 

i9"b.)'*^  doth  passe  (7). 

Coram  justiciarOs  ittneratdibus^  Spa.  saith  the  statute.  But 
Littleton  speaketh  generally,  and  so  is  the  statute  to  be  intisided 
before  any  oUier  justices  tliat  have  authority  to  take  asdssi,  aad 
justices  itinerant  are  set  downe  but  for  an  ^zan^e,  whidi  ii 

[q  Fits.  N.  B.    worthy  of  the  observation,  [/]  being  a  nenall  law. 

180.  U.  Recuperaverit  per  assisam^  Sfc.  saith  the  statute.    Here  mm 

is  taken  for  the  verdict  of  the  aasiae,  as  Littleton  heresfler  in  tiw 
Chapter  expoundeth  the  same.  Vd  per  reea^wtionemj  4«.  or  I7 
confession.  Then  the  question  is,  what  if  ihe  recoreiy  wore 
upon  a  demurrer,  or  by  pleading  of  a  record  and  faikr  ofit,  or 
by  any  other  manner.  And  seeing  LitUeton  speaketh  geaerallfy 
it  must  be  understood  of  all  manner  of  recoveries  in  sn  ai^ 
of  novel  disseisin ;  and  so  it  is  confirmed  by  the  statute  of  W.  s* 
cap.  a6.  (8). 

**  Recffoery,"  Recuperatio  commeth  of  the  verbe  rtosffff^i 
i,  e.  ad  rem  per  injuriam  extortam  sive  detentam  per  stnl^"^ 

(3)  Ace.  F.  N.  B.  209.  K. 

(4)  Ace.  2  Inst.  83.  115. 

(5)  See  2  Inst.  416. 

(6)  Ace.  F.N. B.  178. D. 

(7)  So  where  lands  and  tenements  are  devisable  by  custom  of  a  boroii|bi 
both  rent-charge  and  rent-service  are  within  the  custom.  Post  Sect  505* 
But  sometimes  the  word  tenement  is  used  in  a  more  limited  sense,  asd^ 
exclude  rents  and  other  incorporeal  hereditaments,  as  by  Littleton  in  writii)g 
descents  to  toll  of  entries.     See  post  Sect.  385. — [Note  270.I 

(8)  See  further  as  to  redisseisin  Fitsherbert's  comment  on  tne  writ  of  ^ 
name,  F.JN.B.  188.  B. 
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judicu  resUiui.    And  recinteratio  in  the  common  law  is  all  one 
with  evictio  in  die  dTiil  mw,  which  is  aUoffus  rei  in  tau$am 
ddducUe  perjudicem  acqtddtio. 


**  And  execution  had."  Per  viceeomitem  sdmam  habuent^ 
saith  the  statute:  but  LitHeUm  speaketh  ^neraUy^  (and  eeecu* 
iion  had) ;  so  as  whether  it  be  by  the  shenfe  or  by  the  party,  so 
as  execution  or  possession  be  had,  it  snfficeth  (9), 

^  Execution^  EsecidiOf  and  signifieth  in  kw  the  obtaining  of  vidc  Sect.  504. 
actuall  possession  of  an^  thing  acquired  by  judgement  of  hiw,  or 
by  a  fine  executory  levied,  whether  it  be  by  thesherife  or  by  the 
entry  of  the  party,  whereof  you  shaU  reade  more  hereafter  (10). 

^te,  it  ^peareth  here  by  Littleton^  that  [m]  the  recovery  in  [m]  14  E.  9. 
8  former  wnt  must  be  in  assise  otnovd  dismshty  wherein  these  ti*-  RediM,  9. 
words  (snu^  recofvery)  are  to  be  observed.    And  diereibre  in  a  '•  ^•®-  *®9-G. 
writ  of  right  dose  m  andent  demesne,  the  demandant  maketh 
his  protestation  to  sue  in  the  nature  of-  aadse  of  naod  disseiiin, 
and  after  is  redisseised,  he  shall  not  have  a  writ  of  redisseisiui 
because  lihe  first  recovery  was  not  by  a  writ  of  assise  of  nacd 
disseisin,     [n]  And  so  it  is,  if  the  recovery  werein  assise  of  fresh  [n]i4E.3. 
force  by  bill  according  to  the  custome  or  some  dty  or  borough,  tit.  Redis.  8. 
Also  in  ancient  demesne  there  be  no  coroners  (1 1).  Yi^J^  the  a  part 

Si  Odem  disseisitares,  saith  the  statute,    [o]  So  as  it  ^^e  liSl 

[l54r|  ^^^  ^  ^  same  disseisors:  but  here  l:^  Odem  is  cap.  3. 
1^      I  taken  for  Noniifii.  And  therefore  ifthereeovery  in  the  r^J^'^*4'5- 
J  3sgi3e  were  against  two  disseisors,  and  one  of  them  r.N.B.  18^. C 
redisseise  him  againe,  he  shall  have  a  redisseisin  against  him,  JqJ^  ^'  '^'  x 
for  he  is  not  alius.    But  if  the  recovery  had  been  against  one,  (F.N^lTaO^i 
and  he  and  another  redisseise  the  plaintife,  he  shall  not  have  a 
redisseisin;  for  here  is  alius :  and  he  cannot  have  a  redisseisin 
against  the  former  disseisor  alone^  because  he  is  join-tenant 
with  another ;    [p}  for  joyntenancy  in  a  writ  of  redisseisin  is  a  M  33  £.  3. 
good  plea,  and  a  stranger  shall  not  be  subject  to  double  impri-  Kedisadyio,  7. 
sonment  and  double  damages.  (w^ nl ' ^^ 

{q]  If  a  recovery  be  haa  agamst  a  woman  in  an  assise  cfnovd  ^^'  ^'  ^^ 
disseisin^  and  the  plaintife  recovereth  and  hadi  execution,  the  ^  if  3  fsB^s. 
woman  taketh  husband,  and  both  of  them  redisseise  the  plaintife, 
he  shall  not  have  a  redisseisin,  because  the  husband  is  alius* 
[r]  And  yet  if  a  feme  recover  in  an  assise,  and  after  take  baron,  [r]  f.  N.  B. 
and  they  are  redisseised>  the  husband  and  wife  shall  have  a  re-  iBB.  £.  Kegistr. 
disseisin ;  because  the  husband  joyneth  for  conformity,  and  it  ^  ^'  ^'  ^ 
is  in  the  right  of  his  wife  who  was  disseised  before,  so  in  effect  (Hob.  96.) 
it  is  idem  dusdsiius  et  idem  conquerens  (i). 


(9)  Ace.  ant.  34.  b.    See  also  Dy.  978.  b.    March.  95. 

(10)  Post.  389.  a. 

»  ill)  This  is  an  addithmal  reason  against  a  writ  of  redisseism;  because  that 
writ  requires  that  the  coroners  be  taken  to  see  it  executed,  and  they  are  not 
officers  of  iJie  court  of  ancient  demesne.  The  same  reason  applies  more  strongly 
in  respect  of  the  sheriff,  for  the  writ  is  directable  to  him,  and  he  is  judge  as  well 
as  ofEtcer  in  it.  See  Kitch.  96.  a.  &  Fuhrood's  case,  4  Co.  65.  a.  See  also 
Dalt.  Sher.  33.  b.  where  the  sherirs  duty  in  executing  the  writ  of  disseisin  is 
explained.— [Note  371.] 

( 1 )  So  if  a  ferae  commits  a  redisseisin>  and  qfterwird^  is  married,  the  writ 
lies  against  both;  because  in  that  case  the  husband  is  niuned>  not  as  the  actor, 

p  p  4  but 
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If  two  copsraenen  be  dweised-  and  rebo^rer  in  an  aHiae,  if 
after  tb^  make  partition^  and  after  they  be  severally  diaieiwdy 
they  shall  have  severaU  redineinnt :  and  so  it  is  of  joyntenants  ; 
for  they  be  Udem  conquereideSi  4*  ^<^  o^'  ^^  ^  redisseian 
doth  lie  against  the  disseisor  which  doth  redisaeise,  and  against 
another  to  whom  he  made  feoffment  after  die  second  disseisin; 
lor  otherwise  the  redisseisor  mi^t  prevent  the  plaindfe  of  fans 
redisseisin.  But  in  an  assise  against  A.  and  B.  A,  is  found  dis- 
seisor, and  B,  tenant,  and  the  platntife  doth  recover ;  and  after 
he  which  was  found  teniant  disseises  the  plaintife,  he  diaU  not 
have  a  redineisin^  because  he  did  disseise  nim  but  once  (i»). 
F.N.B.  1B8.G.  Z)tffo(/0mt0n«m«nto,saith  the  statute.  If  the  plaintife  be  re- 
disseised  of  parcell  of  the  tenement  formerly  recovered,  be  shall 
have  a  redisseisin. 
(Ant.  153.  •.)         If  the  mesne  recovereth  (3)  a  rent  when  it  is  a  rent  service^ 

and  after  the  rent  becommeth  a  rent  seek  by  surplusa^  and  t 
doth  redisseise  him  of  the  rent,  he  shall  have  a  redisseisin ;  ibr 
the  substance  of'  the  rent  remaines,  though  the  quality  be 
altered  (4). 
[f]  36  H.  6.  [f]  If  tenant  in  speciall  tails  recovereth  in  assise,  tfid  after  be» 

ttt.  Aid,  77.        commeth  tenant  in  taile  after  possibility  of  issue  extinct,  and 

then  is  redisseised,  he  shallhavea  redisseisin  r  for  albeit  the  state 

of  loheritance  be  altered,  yet  the  »une  freehold  remaineth  (5). 

8  £.  3.  tit  If  a  man  recover  land  in  an  assise  oinovd  disteitin  whereunto 

Kedisaeisb,  6.    there  is  a  common  appendant  or  appurtenant,  and  after  is  redis- 

F.  N.  B.  1 89.  F.  seised  of  the  common,  he  shall  have  a  redisseisin  of  the  common^ 

for  it  was  tacitly  recovered  in  the  assise  (^ 

t  The  acme  team  to  requite  that  the  pottage  thould  be  read  a$  if  lord  Coke  had  uted  the. 
'  wordi,'*  and  the  lord  doth  redisseise  him  of  the  rent,  the  mesne  shtU  hsTe  a 


Sect.  254. 

j4  ND  memorandum,  that  this  name  assise  is  nomen  equivocum ;  Jhr 
•^  sometimes  it  is  taken  for  ajurie ;  for  the  beginning  of  the  record  of 
an  assise  of  novel  disseisin  beginneth  thus  :  assisa  venit  recognitnra,  Sux 
which  is  the  same  as  jnrata  venit  recomiitura.  And  the  reason  is,  Jhr 
that  by  the  writ  of  assise  it  is  commanded  to  the  sherife  (il  est  command'  a 
la  vicont),  qu6d  faceret  duodecim  liberos  8c  legates  homines  de  vici- 
neto  *,  8cc.  videre  tenementum  illud,  et  nomina  illorum  imbreviare^  et 
quod  summoneat  eos  per  bonos  summonitores,  qu6d  sint  coram  justi- 
ciariis,  &c.  parati  inde  facere  recognitionem,  &c.  And  because  that,  iv 

suak 

*  It  if  "vitmet^*  m  an  edUkn  of  Littleton  in  1583 ;  hut  here,  and  tn  several  frier  edi- 
tkm^Co. LUt.  the  mrdit  corrected  agreeoMy  to  ird  CMt  retnark  on  He  napnpriety  ef 
tpeUittgkwthan$,    Fid.  jml  158.6. 


but  only  in  conFormity  to  the  law,  which  will  not  sdfer  Uie  wifb  to  be  sued 
alone,  and  to  satisfy  the  damages.    Hob.  g6.  --[Note  37s.] 
(s)  See  post.  Sect.  378. 

(3)  Recovery  in  omie  most  be  understood. 

(4)  The  reason  k,  because  the  alteration  is  made  by  the  act  of  otlien, 
namel]r»  of  the  lord  paramount  and  tenant  peravail.  Ace  4  Co.  9.  a.  and  b. 
in  Bevil's  case.    See  ant  Sect.  33s.  post.  309.  b.   ant.  153.  b.— [Note  373.] 

(5)  Ace.  11  Co.  81.  a.  in  Lewis  Bowles's  case. 

(6)  Other  instances  of  tacit  recovery  are  mentioned  ant.  foL  '1 51  .a. 
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such  an  ori^nall,  a  pannell  by  force  of  the  same  writ  ought  to  be  returned, 
S^c.  it  is  said  in  the  beginning  of  tne  record  in  the  assize,  assisa  venit 
recognitura,  8cc.  Also,  in  a  writ  of  right  (en  briefe  de  droit)  it  is  com^ 
monhf  mid  that  the  tenant  may  put  himself  e  on  God  and  the  great  assise. 
Also  there  is  a  writ  in  the  reenter,  which  is  called  a  vrrit  de  magD&  assist 
eligend&.  .  So  as  this  is  toell  proved,  that  this  name  assise  sometimes  is  taken 
for  a  jury.  And  sometimes  it  is  taken  for  the  whole  writ  of  assise ;  and 
according  to  this  purpose  it  is  most  properly  4r  i^ost  commonly  taken,  as  an 
assise  of  noTel  disseisin  is  taken  for  the  whole  writ  of  assise  o/'novet 
disseisin.  And  in  the  same  manner  an  assise  of  common  of  pasture  is 
taken  for  the  whole  writ  of  assise  of  common  of  pasture,  and  assise  of 
mortdauncester  is  taken  for  the  whole  writ  of  assise  o/'mortdauncester, 
and  assise  o/*darreine  presentment  is  taken  for  the  whole  writ  of  darreine' 
presentment.  But  it  seemes,  that  the  reason  why  such  writs  at  the  be- 
ginning were  called  assises  was,  for  that  by  every  such  writ  it  is  commanded 
to  the  sherife,  qu5d  summoneat  12,  which  is  as  much  to  say,  that  he  ought 
to  summon  a  jury.  And  sometime  assise  is  taken  for  an  ordinance,  to 
wit,  to  put  certatne  things  into  a  certaine  rule  and  disposition,  as  an 
ordinance,  which  is  called  {i)f  assisa  panis  etcervisisB. 

'*^Q  UI VOC  UM:*  (7)  For  the  better  understanding  hereof, 
'^^  of  these  there  be  two  kinds,  viz.  aquivocum  aquivocaru; 
■'  and  isquivocum  aquivocatum, 

JEquivocum  aquivocans  est  plurivocum,  polysemus,  a  word  of 
divers  several  significations. 

Mquixocum  aquivoccaum  est  univocum,  that  is  to  say,  reduced 
to  a  certaine  signification .  As  here  in  Littleton'^  example,  assisa 
est  nomen  aqutvocum  csquivocans;  for  sometime  it  signifieth  a 
jury,  sometime  the  writ  of  assise,  and  sometime  an  ordmance  or 
statute.  Now  assise,  juro^a  (8),  is  aquivocum  iequivocatum ;  and 
so  is  breve  de  assisd  nova  disseisine,  and  assisa  panis, 

[15571  4*^*     Even  as  cants  est  nomen  ts^  aquivocum;  canis 
^    J  latrabilisy  canis  marinus,  canisr  ccelestis,  suniaquivoca 
€tquivocata, 

**An  assise  qfnovd  disseisin,*'  Note  [a],  there  be  foure  assises,  (3  Co.  7p.) 

viz.  thb  writ,  an  assise  oftnordancester,  or  darreine  presentment,  M  Bnct<m, 

and  of  utrum  (1).  ^:  4-  fo- 160. 

Bntton,  ca.  42. 
fo.  105. 134.    F.  N.  B.    Fleta»  lib.  4.  ca.  5.  &c    Mirr.  ca.  3.  sect.  13. 

«  Sherife  (vicont),"    Vide  Sect.  248,  verbo  (sherife).  (Ant  109.  b. 

'Post.  168.  a.^ 

**  Quodfadat  12  liheros  et  legates  homines  de  vicineto,  S^c," 
[b]  Albeit  the  words  of  the  writ  be  duodedm,  yet  by  ancient  \h]  1  H.  7. 3. 
course  the  sherife  must  return  (2)  24 ;  and  this  is  for  expedition 
of  justice:  for  if  12  should  onely  be  returned,  no  man  should 

have 

•m..  I        .1    I  ■  ■  i  ■  ■  ■  .  I      , 

(1)  t  The  words  among  the  ancient  statutes  are  here  added  in  L.  d:  M.  Roh. 
and  P. 

(7)  See  Hob.  303. 

(8)  Lord  Coke  means  **  taken  forjurata." 

(1)  Juris  utrum, 

(2)  See  3  G.  2«  c  25.  s.  8. 
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haye  a  full  jury  •ppeor,  or  be  sworn  in  respect  of  challenges^ 
without  a  talest  which  should  be  a  great  delay  of  tryals.  So  as 
in  this  case  usase  and  ancient  course  maketh  law.  Aiid  it 
seemeth  to  me>  that  the  law  in  this  case  delighteth  herselfis  in 
the  number  of  13 ;  for  there  must  not  onely  be  12  Jurors  ^3) 
[c]  Vid.Pl.Coni.  for  the  tryall  of  matters  of  fact,  [c]  but  12  judges  of  andent 
in  pnKemio.        time  for  tryall  of  matters  of  law  in  the  Exchequer  Chamber. 

Also  for  matters  of  state  there  were  in  ancient  time  twelve 
Counsellors  of  State.     He  that  wageth  his  law  must  have  eleven 
others  tinth  him,  which  thinke  he  says  true.   And  that  Ttumber  ff 
Joshoft,  4.  twdve  is  much  respected  in  holy  writ,  as  la  apostles,  la  stames. 

Genes.  49.  i^  tribes,  Sfc.     ^^  ^ 

ld'\gE.4,i6,        [d]  He  that  is  of  a  jury,  must  be  fii&erAomo»  that  is,  not  only 

a  freeman  and  not  bond»  but  also  one  that  hath  such  freedome 

of  mind  as  he  stands  indifferent  as  he  stands  unswome.     Se- 

condly^  he  must  bee  legalis.    And  by  the  law  every  iuror,  that 

is  returned  for  the  tryall  of  any  issue  or  cause,  ought  to  have 

three  properties. 

(•)  Artie,  super      (*)  t^  riTst,  he  ought  to  be  dwelling  most  neere  ri55Tl 

Cart.  c4. 9.         to  the  place  where  the  question  is  moved  (a).  I     b   ll 

*^-  '78.  Secondly,  he  ought  to  be  most  sufficient  both  for 

^'  ^*  understanding,  and  competencie  of  estate  (3). 

Vid.  Sect  10s.        Thirdly,  he  ought  to  be  least  suspitious,  that  is,  to  be  indif- 
193-  ferent  as  he  stands  unswome :  and  then  he  is  accounted  in  law 

liber 

^3)  In  a  Coke  upon  Littleton  in  my  posocosicm  there  is  the  following  margi- 
nal note  on  the  necessity  of  having  la  jurors.—''^  In  the  manor  of  Penryn  Far* 
*^  rein,  in  Cornwall,  there  was  a  custome  to  try  an  issue  with  six  jurors ;  and  this 
*^  custome  was  adjuc^ed  no  good  custome,  as  RoUe  chiefe  justice  affinned  in 
**  Mich,  terme  1 652.  The  printed  books  also  furnish  two  cases  luainst  au^  a 
custom ;  in  the  first  of  which  cases  Rolle  impears  to  have  argued  ror  it,  and  to 
have  noticed  that  there  was  a  multitude  of^records  in  twenty  several  courts  in 
Cornwall  proving  its  prevalency.  See  Fredymock  v.  Ferryman,  Cro.  Cha.  259^ 
1  Ro.  Abr.  564.  and  Aike  et  Aimon  v.  Hunkin,  1  Sid.  233.  However,  in  some 
special  cases  the  jury  may  be  less  than  twelve ;  and  in  some  must  or  may  be 
more.— 1 .  They  may  be  less.  Thiis  it  may  be  in  Wales  under  the  provision  of 
the  statute  of  34  &  35  H.  8.  concerning  Wales,  which  allows  of  six.  See  34 
&  35  H.  8.  c.  26.  s.  74.  Cro.  Cha.  250.  1  Sid.  233.  and  3  G,  a,  c.  25.  a,  g. 
So  also  it  is  in  some  special  cases  in  Englatid,  as  6  or  8  in  inquiry  of  damages  on 
defiiulty  and  in  inquiry  of  waste,  thou^  this  latter  has  been  questioned,  and  e^eD 
denied.  Spelm.  Gloss,  voce  itfro^a.  Fits..N.  B.  107.C.  Dune.  Trials  per  Pdfl» 
cap.  6.  1  Ventr.  1 13.  Finch.  Law,  400.  Further,  there  is  in  Glanvil  a  writ  fivr 
a  jury  of  8  to  inquire  into  the  age  where  infiuicy  is  alleged.  Glanv.  lib.  13. 
c.  14, 1'Sf  l6. — 2«  Instances,  in  which  the  law  allows  or  requires  more  thin 
twelve,  are,  attaint,  in  which  there  must  be  34,  the  great  assize,  in  which  there 
must  be  16,  the  grand  jury  for  indictments,  which  usually  consists  of  some  num- 
ber between  12  and  23,  and  writ  of  inouiry  of  waste,  m  which  13  have  been 
allowed.  Finch.  Law,  484.  Spelm.  Gloss,  rocejurata.  2  HaL  Hist.  Pi.  C. 
161.  and  Cro.  Cha.  414.— [Note  274.] 

(2)  See  post.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  now  become 
unnecess^  in  civil  cases,  lhe4  An.  c;  16.  s.  6  &  7,  directing  that  in  them  the 
jury  shall  be  taken  from  the  body  of  the  county.  See  ant.  125.  a.  n.  a.  and  a 
learned  tract  by  ihe  late  Mr.  seijeant  Wynne,  mtituled,  a  Dissertation  qq  the 
writ  de  non  ponendis  in  assists  et  juraUs.  See  also  a  Inst«  447,  k,  561  .^>— 
[Note  275.] 

(3)  Sec  post.  156.  a. 
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fiSer  etlegoiRshonio'y  odierwiie be  may  be chUliengedy  ao4  not 
suiTered  to  be  swcMne  (4).  9  H,  6. 37, 

The  moflt  umial  triall  of  matters  ofiact  is  by  1  a  sudi  men ;  for 
ad  qvdPstienemJacti  non  resp&ndeTUjudkes ;  and  matters  in  law 
the  judges  ought  to  decide  and  discusse ;  for  ad  quastUmem 
juris  non  respondent  juratores  (5). 

For 

(4)  Of  other  modes  of  trying  facts  besides  that  by  jury,  see  ant.  74,  a. 

(5)  This  decantatum^  as  lord  chief  justice  Yaughan  calls  it,  on  account  of  its 
frequency  in  the  books,  about  the  respective  provinces  of  judge  and  jury,  hath 
since  lord  Coke's  time  become  the  subject  of  ve^  heated  controversy,  espe- 
cially on  prosecutions  for  state  libels ;  some  ainung  to  render  juries  wholly 
dependent  on  the  judge  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence.  On  the  trial  of  John  Lilburne  for 
treason,  in  1649,  high  words  passed  between  the  court  and  him,  in  consequence 
of  his  stating  to  the  jury  that  they  were  judges  both  of  law  and  fact,  and  citine 
passages  in  the  Coke  upon  Littleton  to  prove  it.  2  State  Tr.  4th  ed.  69,  and 
post.  228.  a.  In  the  case  of  Penn  and  Meade,  who  in  1670  were  indicted  for 
unlawfully  assembling  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
dict against  the  directions  of  the  court  in  point  of  law,  and  for  this  were  copn- 
mitted  to  prison.  But  the  commitment  was  questioned ;  and,  on  a  habeas  cor- 
pus brbugnt  in  the  court  of  common  pleas,  it  was  declared  Olegal;  losd  chief 
justice  Yaughan  distinguishing  himself  on  the  occasion  by  a  most  profound 
argument  in  &vour  of  the  rights  of  a  jury.  BushelFs  case,  1  Freem.  1 .  and  Yaugh. 
135.  However  the  contest  did  not  cease,  as  appears  by  sir  John  Hawles's 
famous  dialogue  between  a  barrister  and  a  juryman,  which  was  published  in 
1680,  to  assert  the  claims  of  the  latter  against  the  then  current  doctrine  de- 
cryine  their  authority.  Since  the  Revolution  also  many  cases  have  occurred, 
in  which  there  has  been  much  debate  on  the  like  topic.  See  King  v.  Poole,  in 
Cas.  B.R.temp.Hardwicke,  23.Franklin'scase,9StateTri.  275.  Peter Zencer's, 
ibid.  Owen*s  case,  10  State  Tr.  p.  196  of  Append.and  WoodfUI's  case,  5  fiurr. 
261.  By  attending  to  the  cases  before  referred  to  it  will  be  easy  to  trace  the 
progress  of  this  controversy  on  the  limits  of  the  juiy's  province. 

In  respect  to  my  own  ideas  on  this  subject,  thqr  are  at  present  to  this 
elFect. 

On  the  one  hand,  as  the  jury  may,  as  often  as  they  think  fit,  find  a  general 
verdict,  I  therefore  think  it  unquestionable  that  they  so  &r  may  decide  upon 
the  law  as  well  as  fact,  such  a  verdict  necessarily  involving  both.  In  this  I  have 
tlie  authority  of  Littleton  himself,  who  hereafter  writes,  that  j^Ae  inquest  trill 
toke  upon  them  the  knotoledge  of  the  law  upon  the  matter^  they  may  give  their 
verdict  generaUu.    Post  Sect.  368.  and  foi.  228. 

But  on  the  other  hand  I  think  it  seems  clear,  that  questions  of  law  generally 
and  more  properly  belong  to  the  judges ;  and  that,  exclusively  of  me  fitness 
of  having  the  law  expounded  by  those  who  are  trained  to  the  knowledge 
of  it  by  long  study  and  practice,  this  appears  from  various  considerations. 
— I.  If  the  parties  htiffating  agree  in  their  &cts,  the  cause  can  never  go  to  a 
jury,  but  is  tried  on  a  demurrer  s  it  being  a  rule,  and  I  believe  without  exception, 
that  issues  in  law  are  ever  determinedby  the  judges,  and  only  issues  of  fiict 
are  tried  by  a  jury.  Ant  71.  b.— II.  Even  when  an  issue  in  fiict  is  joined, 
and  comes  before  a  jury  for  trial,  either  par^,  by  demurring  to  evidence,  which 
includes  an  admission  of  the  fact  to  which  die  evidence  applies,  may  so  ftr 
draw  the  cause  firom  the  cognizance  of  the  jury ;  for  in  that  case  the  law  is 
reserved  for  the  decision  of  me  court  firom  which  the  issue  of  fhct  comes,  and 
the  jury  is  either  discharged,  or  at  the  utmost  only  ascertains  the  damages. 
Ant.  72.  a.  Pougl.  Rep.  127.  213.  Buller's  Nisi  Pri.  2d  edit  513' — ^IlL  The 
jury  is  supnposed  to  be  so  madequate  to  finding  out  the  law,  that  it  is  bcumbent 
upon  the  judge,  who  presides  at  the  trial,  to  inform  them  what  the  law  is : 

and, 
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[e]  Vid.  Artk.  f^]  For  the  ingtitution  and  right  use  of  this  triaU  by  13  men, 
^per  Cut.c«.o.  and  wherefore  other  countries  have  them  not,  and  hopr  this  triall 
STaa'  ^  **'  excells  othen»  see  FoHesaie  at  large,  cap.  ^5,  &c.  4r  39-  [/]  And 
r/iGlanvil.  ^  ancient  time  they  were  12  knights.  This  trial  of  the  fi^t 
lib.  a.  ca.  14, 15.    Bracton,  lib.  3.  fd.  1 16.  •. 


and,  as  a  check  to  the  judge  in  the  discharge  of  this  duty,  either  party  may, 
under  the  statute  of  Westminster  the  sd.  c.  31,  make  his  exception  in  writing 
to  the  judge's  direction,  and  enforce  its  being  made  a  part  of  the  record,  so 
as  afterwfu*ds.  to  found  error  upon  it.    See  post.  3  Inst.  426.    Trials  per  Pais, 
8th  ed.  223.  466.  Case  of  Fabrigas  and  Mostyn  in  xi.  State  Trials.    Case  of 
Money  and  others  v.  Leach,  3  Burr.  1742.    Buller's  Law  of  Nis.  Pri.  2d  ed. 
315.— IV.  The  jOry  is  ever  at  liberty  to  give  a  special  verdict,  the  nature  o€ 
which  is  to  find  the  facts  at  large,  and  leave  the  conclusion  of  law  to  the  judges 
of  the  court  from  which  the  issue  comes.    Formerly  indeed  it  was  doubted, 
whether  in  certain  cases,  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  verdict.     But  the  contrary  was 
settled  in  Downman's  case,  9  Co.  1 1 .  b.  and  the  rule  now  holds  both  in  criminal 
and  civil  cases  without  exception.     See  post.  227.  b.  Staunf.  PI.  C.  165.  sl 
Major  Oneby'scase,  2  L.  Raym.  1494. — ^V.  Whilst  attaints,  which  still  subsist 
in  law,  were  in  use,  it  was  hazardous  in  a  jury  to  find  aseneral  verdict  where 
•the  case  was  doubtful,  and  they  were  apprised  of  it  by  the  judges ;  because  if 
they  mistook  the  law  they  were  in  danger  of  an  attaint.  Post.  220.  a.  Hob.  227. 
Vaugh.  144.   2  Hal.  Hist.  PI.  C.  310.  Gilb.  Com.  PI.  2d  edition,  128.— VI.  ir 
the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the  law,  it  is  not 
binding  on  the  judges ;  but  they  have  a  right  to  control  the  verdict,  and  declare 
the  law  as  they  conceive  it  to  be.     At  least  this  is  the  language  of  some  most 
respectable  authorities.     Staunf.  PI.  C.  165.  a.  Plowd.  1 14.  a.  b.  4  Co.  42.  b. 
Hal.  Hist.  PI.  C.  V.  1 .  p.  471. 476, 477.  and  v.  2.  p.  302. — VII.  The  courts  have 
long  exercised  the  power  of  granting  new  trials  in  civil  cases  where  the  juiy  find 
against  that  which  the  judge  trying  the  cause,  or  the  court  at  large,  holds  to  be 
law,  or  where  the  jury  find  a  general  verdict,  and  the  court  conceives  that  on 
account  of  difficulty  of  law  there  ought  to  have  been  a  special  one.    Kin^ 
V.  Poole,  Cas.  B.  R.  temp.  Hardwicke,  26.    Though  too  in  criminal  and  penal 
cases  the  judges  do  not  claim  such  a  discretion  against  persons  acquitted,  the 
reason  I  presume  is  in  respect  of  the  rule  that  nemo  bis  punitur  aut  vexaturpro 
eodem  Micto,  or  the  haroship  which  would  arise  from  allowing  a  person  to 
j)e  twice  put  in  jeopardy  for  one  ofience ;  and  if  this  be  so,  it  ondy  snows  that 
on  that  account  an  exception  is  made  to  a  general  rule.  4  Blackst.  8th  ed.  361. 
2  L.  Raym.  1585.     2  Stnu  899.    4  Co.  40.  a.  and  Wingate's  Maxims,  695. 
But  see  6  T.  R.  638,  where  the  rule  laid  down  is,  that  in  crimes  above  mis- 
demeanor,  there  can  be  no  new  trial  at  all,  but  that  in  misdemeanor  it  maj 
be  granted  to  examine  again  in  either  guilt  or  innocence. 

Upon  the  whole,  as  my  mind  is  afiected  with  this  interesting  subject,  the 
result  is,  that  the  immeduxle  and  direct  right  of  deciding  upon  questions  of  law 
is  entrusted  to  the  judges ;  that  in  a  jury  it  is  only  inctdental;  that  m  tlie  ex- 
ercise of  this  incidenttJ  right  the  latter  are  not  only  placed  under  the  superin* 
tendence  of  the  former,  but  are  in  some  degree  controllable  by  them;  and 
therefore  that  in  all  points  of  law  arising  on  a  trial,  juries  ought .  to  show  the 
most  respectful  deference  to  the  advice  and  recommendation  of  judges.  In 
fiftvour  of  this  conclusion  the  conduct  of  juries  bears  ample  testimony ;  for  to 
their  honour  .it  should  be  remembered,  that  the  examples  of  their  resisting 
the  advice  of  a  judge  in  points  of  law  are  rare,  except  where  they  have  been 
provoked  into  such  an  opposition  by  the  grdssness  or  his  own  misconduct,  or 
Detrayed  into  an  unjust  suspicion  of  nis  integrity  by  the  misrepresentation  and 
ill  practice  of  others.  In  civil  cases,  particularly  where  the  title  to  neo/ property 
is  m  question,  juries  almost  universally  find  a  special  verdict  as  often  as  the 

judge 
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per  duodecim  liberos  et  UgaUi  homines  is  very  ancient :  for  heare 
what  tlie  law  was  before  the  conquest.     [g\  In  singulis  centuriis  If]  Lamb.  verb. 
comitia  suntOy  atque  liberie  conditionis  viri  duodeni  cetate  swperiores  Ccntun*. 
un^  cum  praposHo  sacra  ienenies  jurantOf  S^c,    Nay  the  tryall, 
in  some  cases,  per  medietatem  Ungjue^  (as  we  speake)  was  as  an- 
cient. [A]  Viri  duodenijure  consuUiy  Anglue  sex,  WalUa  totidem  [K]  Lamb.  foL 
Anglis  et  WaUisjus  dicunto ;  and  of  ancient  time  it  was  called  91-  3- 
duodecimvirale  judicium  (6). 

Now  seeing  we  are  justly  occasioned,  and  the  rather  for  the 
C^cJ  herein,  to  speak  of  a  challenge  to  jurors,  to  make  the  stu- 
dious reader  capable  of  the  understanding  of  the  bookes  of  law 
concerning  this  matter,  it  shall  be  necessary  to  say  somewhat  of 
challenffes :  and,  first,  what  a  challenge  is. 

ChaSenge  is  a  word  common  as  wdl  to  the  English  as  to  the 
French,  and  sometimes  signifieth  to  claime,-and  the  Latine  word 
is  vendicare;  sometime  in  respect  of  revenge  to  diallenge  into  the 
field,  and  then  it  is  called  in  Latine  vindicare  or piyvocare;  some-: 
time  in  respect  of  partiality  or  insufficiency,  to  diallenge  in  court 
persons  returned  on  a  jury.  And  seeing  there  is  no  proper  Latin 
word  to  signify  this  particular  kind  of  challenge,  they  have  framed 
a  word  anciently  written,  [a]  chalummare^  and  columpniare,  and  [a]  W.  a.ca.  33. 
calumpniare^  and  now  writtei^  calumniare ;  and  hath  no  affinity  Vid.  stat.  de 
with  the  verbe  calumnior^  or  cahmnia^  which  is  derived  of  that,  "  ^-  ^^   ._ 
for  that  is  of  a  quite  other  sense,  signifying  a  false  accuser,  and  ^^[   f!&^,' 
in  that  sense  [6]  Bracton  useth  calumniator  to  be  a  false  accuser :  lib.  1 .  cap.  39. 
but  it  is. derived  of  the  old  word  caloir  or  chaloiry  which  in  one  Britton,fo.  6.  a. 
signification  is  to  care  for  or  foresee.  And  for  that  to  challenge  13.  a.  118.  & 


jurors  is  the  meane  to  care  for  or  foresee,  that  an  indifierent  triall  f  n^BncHib  q 

be  had,  it  is  called  calumniare^  to  challenge,  that  is,  to  except  \J^  131^,  •  ^   s* 

against  them  that  are  returned  to  be  jurors;  and  this  is  his  pro-  \e]  Bract  lib. 4. 

per  siffnification,  fcl  But  sometimes  a  sommons,  sominonitio  is  ^ol-  ^57-   Vet. 
*^        ®  ■-  ■*  goid  N.B.  fol.76. 


judge  recommends  their  so  doing;  and  though  in  criminal  cases  special  verdicts 
are  not  frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from  the 
nature  of  criminal  causes,  which  generally  depend  more  upon  the  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  any  small  merit  in  this  arrangement, 
that  in  consequence  of  it  every  person  accused  of  a  crime  is  enabled  by  the 
general  plea  of  not  guiUy  to  have  the  benefit  of  a  trial,  in  which  the  judge  and 
jury  are  a  check  upon  each  other ;  and  that  this  benefit  may  be  always  enjbyed, 
except  in  such  small  ofiences  as  are  left  to  the  summary  jurisdiction  of'^a  jus- 
tice of  the  peace ;  which  exception,  from  the  necessity  of  Uie  times,  is  continu- 
ally increasing,  but  which  however  cannot  be  too  cautiously  extended  to  new 
objects. — Thus  considered,  the  distinction  between  the  office  of  judge  and  jury 
seems  to  claim  our  utmost  respect.  May  this  wise  distribution  of  power  be- 
tween the  two  long  continue  to  flourish,  unspoiled,  either  by  the  proud  en- 
croachment of  ill-designing  judges,  or  the  wild  presumption  of  licentious  juries. 

It  would  be  wrong  to  conclude  this  note  without  referring  the  reader  to 
the  very  forcible  reasoning  on  the  same  subject,  in  a  modem  work,  whicli 
cont^ns  much  general  legd  instruction  elegantly  conveyed.  See  '*  Eunomus, 
(by  Wynne)  or  Dialogues  concerning  the  Law  and  Constitution  of  England,*' 
vol.  3. — See  further  Rep.  temp.  Hardw.  ^8.  st.  32  G.  3.  c.  60. — [Note 
276.] 

(6)  See  further  on  the  origin  of  English  juries,  Spelm.  Gloss,  voc.  iuratay 
Dissertat.  Epistolar.  in  Ling.  Septentrion.  Thesaui*.  Hick^.  StiernK'ae  jure 
Sueon.  et  Goth,  vetust.  lib.  1.  c.  3,  and  Dr.  Pettingal's  Enquiry  into  Uie  Use 
and  Practice  of  Juries  amongst  the  Greeks  and  Romans. — [Note  176  *.] 
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faid  to  be  calumniatay  and  a  count  to  be  i^*  dial*  rl56ri 
lenged^butthisisimproperiy.   Andforaamuchasmeni  I    ^^  J 
.    lives,  fames,  lands  and  goodsy  are  to  be  tcyedbjjaforSy  '- 
it  is  most  necessary,  that  thej  be  emm  exceptions  maforesi  aod 
Iherefme  I  will  handle  this  matter  the  more  largely. 

A  challenge  to  jurors  is  twofold,  either  to  die  arnMr^  or  to  the 
poBs:  to  thearrayof  theprincipallpannell,and  tothearn^of 
theiales.  And  herein  you  shall  understand,that  the  jurors  names 
are jranked  in  the  pannel  one  under  another ;  which  order  or 
ranking  die  jurie  is  called  the  array,  and  the  verbe,  to  array  the 
jurfe;  and  so  we  say  in  common  speech,  battaUe  array  for  the 
order  of  the  battaile.  And  this  array  we  call  arraiamenium^ 
arid  to  make  the  array  arraiarey  derived  of  the  French  word  or- 
roier ;  so  as  to  challenge  die  array  of  the  pennell  is  at  once  to 
challenge  or  except  acainst  all  the  persons  so  arrayed  or  impan* 
helled,  in  respect  of  the  partialide  or  de&ult  of  the  sherife,  co- 
roner, or  other  officer  that  made  the  retume* 

And  it  is  to  be  knowne,  that  there  is  a  principall  cause  of 
challenge  to  tiie  array,  and  a  challenge  to  die  fiiTOur. 
Principall,  in  respect  of  partialide.     As  first,  if  the  dieiiie,  or 
[«]  19  Ais.  36.   other  officers  be  of  [a]  kincured,  or  afitnitie  (1),  to  the  plaintife  or 
46  Am.  31.        defendant,  if  the  affinide  (a)  continue  [6].    Secondly,  if  anj  one 
31  Amu  7*  ^'  more  of  the  jurie  be  returned  at  the  denomination  cif  the 

49  Am.  s.  partie,  plaintife  or  defendant,  the  whole  array  shall  be  quashed, 

aa  £.  4. 9.  So  it  is  if  the  sherife  retume  any  one,  diat  he  be  more  fikvour- 

19  £.  3.  able  to  the  one  than  the  other,  all  the  amy  shall  be  quashed. 

9i*£ '  *  *^  b  1^^^  Thirdly,  if  the  plaintife  or  defendant  have  an  action  of  bat- 
3  H.  7?  1^  ^"®  against  the  dierife,  or  the  dierife  against  either  partie^  this 
PI.  Coin.  73.  li  a  good  cause  of  diallenp;e.  So  if  the  plaintife  or  defoidant 
i$H.7.9.        have  an  action  of  debt  against  the  sherife;  (but  otherwise  it  is  if 

7  ^u '  P'^'  7^'  die  sherife  have  an  action  of  debt  against  either  partie)  or  if  the 
Chall.  1 50.  aherlfe  have  j^arcell  of  the  land  depending  upon  the  same  tide  [d]; 
(Plowd.  49^  ^^  ^  ^c  shenfe,  or  his  bailife  which  returned  the  jurie,  be  under 
9  R0.Abr.638.)  the  distresse  of  either  partie;  or  if  the  sherife  or  his  bailife  be 
[6]  91  £.4«74.  either  of  counsell^  attumey,  officer  in  fee  or  of  robes,  or  servant 
i^E  ft  Ja  ^^  either  partie,  gossip  or  arbitrator  in  the  same  matter,  and 
99  E.  3. 19*.  treated  thereof,  [e]  And  where  a  subject  may  challenge  die 
g  E.  4. 46.         arrav  for  unindiftrencie,  there  the  king  being  a  partie  miry  also 

8  H.  5*  5.  challenge  for  the  same  cause,  a^  for  kindred,  or  that  he  ham  part 
s8  Am.  99.  of  i^e  land,  or  the  like:  and  where  the  array  shall  be  dudlenged 
C^haU.  09.          ^hist  the  king,  you  shall  reade  in  our  bookes. 

^9  Bo.  Abr.  640.  Dj,  319*)  [c]  1 1  H.  4. 96.  99  £.  4. 1.  38  £.  3.  95.  38  H.  6, 6. 
(Mo.  3.)  [(QmE.  3.5.&38.  44  AM.  93.  99  £.4.1.  3H.6.  39.  15H.7. 9.  b. 
97  Am.  98.     7  H.  7. 10.     96  Am.  56.  99.     90  H.  0.  34.     33  Am.  19.     45  Am.  1. 

9  AM.  8.  8  Am.  93.  7  £.3.  50.  91 H.  7. 38.  9IL4.13.  44  £.3. 43.  90  H.  6. 39. 
44ASS.18.  3H.6.94.  17£.9.  CbftU.  168.  4£.4.ii.  [€]4H.7.  44£*3-38. 
38  Am.  19.    99  £.  4.  Ch«U.  63.    SUonf.  169.  c 

By 


(1)  In  the  case  of  Mouns(m  and  West,  1  Leon.  88,  tt  was  argued,  that  affi- 
nity was  a  challenge  to  the^vour  only:  and  to  diis  two  judces  inchned  at 
first  (  but  after  time  taken  to  consider  the  point,  it  was  wUudged  to  be  a  prm- 
dpal  challenge  by  three  judge«,  thefimrfh  hesitating.'--[Note  377.] 

(3)  Having  issue  living  by  the  wife,  though  she  is  dead,  is  sufficient  to  con- 
tiniM^  the  husliand's  affimty.  Nor  il  it  necessary  that  the  issue  should  be  inhe- 
ritable to  (^  land,  iriiere  land  is  the  subject  of  the  action.  Both  of  these 
positions  I  infer  from  the  case  of  Biounson  and  West  before  cited  from  1 .  Lean* 
88.— [Note  978.] 
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[/]  By  defiiiilt  of  the  sherife,  as  when  the  mrnj  ©f  a  pan-  [/]  39  Am.  «. 
nell  isreturnedby  abailifeof  afranchite,  aadthesherifereturne  |7  ^^^^^^' 
it  as  of  himselfe,  this  shall  be  quashed^  because  the  partie  should  ^  x^  ^ ' 
lose  his  challeDges.    Bat  if  a  sherilb  returne  a  jurie  within  a  8  Ass.  3. 
libertie,  this  is  ^ood,  and  the  lord  of  the  franchise  is  driven  to 
his  remedy  against  him. 

If  a  peere  of  the  realme  or  lord  of  parliament  be  demandant  or 
plaintife,  tenant  or  defendant,  there  must  a  knight  be  returned 
of  his  jurie,  be  he  lord  spiritiudl  or  temporally  or  else  the  array 
may  be  quashed  [g] :  but  if  he  be  returned,  aldiough  he  appeare  r^ ]  13  e.  3. 
not,  yet  the  jurie  may  be  taken  of  the  residue.    And  if  others  be  Chall.  1 2  5.  Br. 
joyned  with  the  lord  of  parliament,  yet  if  there  be  no  knight  Encjticst,  too. 
returned,  the  array  shall  be  quashed  against  all.     [h]  So  in  an  q^^^  ^^ 
attaint  there  ought  to  be  a  knight  returned  of  the  jurie  (3).        Ratland's  case. 

Pla  Com.  117.    97  H.  8.  93.    4  £1.  Dier,  308.    8  Elk.  Di.  946.     1^  Eliz.  Dier,  318. 
10  EUx.  Dier,  365.  b.    (1  Leom  5.    3  Ro.  Abr.  686.)        [h]  17  R  3.  Attmint,  69. 

[f]  And  when  the  king  is  partie,  as  in  trovers  of  an  office,  he  [t]  33  E.4. 

that  traverseth  may  difulenge  the  array,  as  hereafter  in  this  ^^'  ^^,^^' 

Section  shall  appeare;  and  so  it  is  in  case  of  life ;  and  likewise  |^^  5^  '^^' 

the  king  may  challenge  the  array :  and  this  shall  be  tried  by  4  h.  7. 8. 

.triors  according  to  the  usual  course,    [k]  The  array  challenged  44  ^  3-  3B. 

on  both  sides  snail  be  quadied.  (9R0.Abr.645.) 


array  was  challenged 

adjudffed  godd.  1 3  S-  3- 

[mj  If  Me  bailife  of  a  libertie  returne  any  out  of  his  franchise,  J?''^*  '^* 

the  array  shall  be  auashed,  as  an  array  returned  by  one  that  (<^|f^i,o^i,| 

hath  no  franchise,  snail  be  quashed.  3a  Ass.  6. ' 

Challenge  to  the  array  for  favour,    [n]  He,  that  taketh  this,  38  Ass.  13. 

must  shew  in  certaine  the  name  of  him  that  made  it,  and  in  whose  [^  34H.  6. 

time,  and  all  in  certamety.    This  kinde  of  challenffe,  being  no  g  jr'v^', 

prlncipall challenge,  must  be  left  to  the  dttcretion  and  conscience  ^y  ^ss.  30! 

of  the  triors.    As  iif  the  plaintife  or  defendant  be  tenant  to  the  33  £.  3.  i3. 


affinitie  betweene  the  son  of  the  sherife  a(bd  the  daughter  of  the  so  H.'e. 
partie,  or  i  conversOf  or  the  like,  is  no  principall  challenge,  but  to  30  £.  4.  i. 
the  favour ;  but  if  the  sherife  marrie  the  daughter  of  eidier  jMirtie,  Vt^^ 
or  ^  convenOf  this,  (as  hath  been  said)  is  a  principall  challenge,  ^^*  ^' 
or  the  like.     [0]  But  where 
lenge  the  array  for  favour, 
glance  he  ought  to  favour  the  king 

be  a  vadelect  of  the  crowne,  or  other  meniall  servant  of  the  king, 

there 

(3)  By  a  statute  of  Geo.  U.  no  challenge  can  now  be  taken  to  any  panel 
for  want  of  a  knight  in  it.  See  18  G.  s.  c.  18.  s.  4.  This  provision  b  made 
in  general  terms ;  but  the  recital,  iriiich  precedes  it,  b  confined  to  the  incon- 
veniencies  of  such  challenges  where  p^rs  are  partie8.-^[Note  979.] 

(4)  Ace.  Keilw.  i09<a.  But  lora  Coke  is  of  a  difierent  opinion;  for  he 
expressly  allows  challenges  for/woenr  to  prisofibrs  in  treason  and  Maojf  and 
consequently  so  fiur  against  the  king.  2  Hal.  Hist.  PL  C  S71 .  Thougb,  too, 
lord  Coke's  doctrine  Sioold  be  adimfcted,  die  reason  he  gives  for  it,  which  is 
ahnost  in  the  words  of  the  case  of  39  £.  4,  dted  in  Jdie  nttrgin  from  Fitdier* 
bert's  Abriii^ent,  seems  rather  unsatisfiictory.    But  a  better  prineiple  to 

fbmd 
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there  the  chdlenge  u  good  (5).    And  likewise  the  king  raaj 
challenge  the  array  for  fiirour* 

Note>  upon  that  which  hath  been  said  it  appeareth,  that  the 
challenge  to  the  array  is  in  respect  of  the  cause  of  unindiffercncae 
or  default  in  the  sherife  or  other  officer  that  made  the 
t^  retume,  and  not  in  respect  of  the  persons  returned  P]  5< 
where  there  is  no  unindiiierencie  or  defiiult  in'the  she*  |_^  i^^ 
rife,  &c.  for  if  the  challenge  to  the  array  be  found 
against  the  partie  that  takes  it,  yet  he  shstll  hare  his  perticolar 
challenge  to  the  polls  (i). 

Ib 

found  the  rule  upon  was  not  unobvious;  namely,  that  firom  the  extensive 
variety  of  the  king's  connections  with  )us  subjects  tiirough  tenures  and  offices, 
ttfhvaur  to  him  was  to  prevail  as  an  exception  to  a  juror,  it  might  lead  to  an 
innnitude  of  objections,  and  so  operate  as  a  serious  obstruction  to  Justice  in 
suits  in  which  he  is  a  party. — [Note  280.] 

(5)  Lord  Coke  havmg  immediately  before  expressed,  that  the  array  shall 
not  be  challenged  for Javour  i^ainst  the  king,  he  must  be  here  understood  to 
consider  being  a  vad3et  or  other  menuil  servant  of  the  croton,  as  B.primDipel 
challenge  to  the  array ;  for  otherwise  he  would  be  inconsistent ;  unless,  indeed, 
he  is  supposed  in  the  first  instance  to  state  a  general  rule,  and  in  the  second 
an  exception  to  it,  which,  as  his  words  are,  would  be  a  strained  constructi<Hi. 
It  is  also  strong  evidence  of  lord  Coke's  intending  to  give  this  challenge  to  the 
array  as  a  principal  one,  that  he  elsewhere  represents  hdng  a  servant  of  either 
party y  where  the  suit  is  between  subjects,  as  a  principal  challenge  both  to  the 
array  and  to  the  polls.     See  supra,  and  also  post.  1 57.  b.    However,  lord  Hale 
will  not  allow  this  sort  of  exception  to  a  juror  to  be  more  than  a  challenge  to 
the^rotf r  in  trials  for  treason  or  felony ;  citing  for  authority  from  Fitzheibert's 
Abridgment  a  case  in  3  H.  6,  which  is  a  decision  in  point  by  the  whole  court; 
to  which  may  be  added  the  dictum  in  the  Year-Boox  of  4H.7.  3*    Also  the 
practice  since  lord  Hale's  time  seems  to  have  accorded  with  his  doctrine,  there 
Deing  subsequent  instances  in  print  in  which  such  an  exception  when  tsJcen.  to 
the  polls  has  Deen  disallowed,  but  not  one  I  believe  of  its  being  received.    The 
instances  of  disallowing  the  exception  as  a  principal  challenge,  to  whidi  I  shaD 
refer,  are  Mr.  Hampden's  trial  in  the  king  s  bench,  Hill.  36  Chad's,  for  a  nais- 
demeanor,  and  sir  William  Parkyhs's  at  the  Old  Bailey  in  1695  for  high  treason. 
See  State  Tri.  4th  ed.  v.  3.  p.  835,  and  v.  4.  p.  633*    In  the  former  the  point 
was  sharply  areued  on  challenges  by  Mr.  Hampden  of  two  jurors  for  having 
offices  in  uie  king's  forest ;  and  as  the  counsel  for  Mr.  Hampden  relied  on 
lord  Coke,  and  on  RoUe's  Abridgment  of  the  case  of  sa  £•  4,  here  cited  by 
lord  Coke  in  the  margin,  as  the  ground  of  his  doctrine,  so  the  court  adjudged 
against  die  exception  as  a  principal  challenge  on  the  authority  of  the  case  of 
3  H.  6.  cited  by  lord  Hale.    In  tne  latter  sir  William  Parkyns  challenged  two 
for  being  servants  of  the  king ;  but  was  informed  by  lord  Holt  that  it  was  no 
cause  of  challenge.   The  first  of  these  instances  was  a  direct  iiidjudication ;  but, 
however,  it  loses  part  of  its  weight,  in  consequence  of  having  occurred  in  an  ill 
time,  whilst  lord  Jefferies  presided  in  the  king  s  bench,  andof  beingaccompanied 
with  ungracious  and  unbecoming  language  from  him  in  respect  to  both  Coke 
and  Rolle*    The  second  was  rather  an  extra-judicial  opinion ;  becaoae  the 
counsel  for  the  crown  consented  to  put  by  the  jurors  objected  to  on  the  ground 
of  being  king's  servants,  unless  there  should  be  a  defect  of  other  jurors,  which 
did  not  happen.    But  lord  Holt  declared  against  the  challenge  in  the  most 
absolute  and  unreserved  terms,  as  if  it  would  not  bear  arguing. — [Note  sSi.] 

(1)  Nota,  091  Virit  of  right  the  pond  returned  by  the  four  knights  shall  not 
he  challenged^  but  challenge  ot^ht  to  be  taken  before,  the  four  in^hts  hrfore  the 
pand  inade.  H.  30  EL  B.  R.  ^ott  and  Clarke.  Hal. IViSS.— ^See  ace.  .post. 
158.  a.  994.  a.  Mo.  67.  fmd  Gouldsb.  93. — [Note  281  \] 
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In  some  cases  a  challenge  may  be  had  to  the  polls,  and  in 
some  cases  not  at  all.    Challenge  to  the  polls  is  a  challenge  to . 
the  particular  persons ;  and  these  be  of  f  oure  kinds,  that  is  to 
say,  peremptorie,  principally  which  induce  favour,  and  for 
default  of  huhdredors. 

[p]  Peremptorie.  This  is  so  called^  because  he  may  challenge  [p]  i  it.  5. 
peremptorily  upon  his  omie  dislike,  without  shewing  of  any  Ciial.  163. 
cause ;  and  this  onely  is  in  case  of  treason  or  felonie,  infavorem  9  H.  5.  7* 
vike.   And  by  the  common  law  the  prisoner,  upon  an  endictment  j^  ^  ^*  ^^'j 
or  appeale,  might  challenge  thirtie-five,  which  was  under  tlie  Doct  &  stud. 
number  of  three  juries.    But  now  by  the  statute  of  23  H.  8.  the  lib.  a. 
number  is  reduced  to  twentie  in  petite  treason,  murder  and  fe-  Furte8c.cap.a7. 
lonie;  and  in  case  of  high  treason,  and  misprision  of  high  treason,  *^  S*  ^*  °' 
it  was  taken  away  by  the  statute  of  33  H.  8.  but  now  by  the  JaH.Vae. 
statute  of  1  &  2  Phil.  6c  Marie,  the  common  law  is  revived.    For  17  Ass.  6. 
any  treason,  the  prisoner  shall  have  his  challenge  to  the  number  37  H.  6. 8. 
of  thirtie  (a)  five;  and  so  it  hath  beene  resolved*  by  the  justices  **  ^- 1'  ?•  **• 
upon  conference  betweene  them  in  the  case  of  sir  Walter  Raleigh  chsJ  Br  ^^7. 
and  George  Brookes.    But  all  this  is  to  be  understood  when  any  33  h.  8.  ca.  2^. 
subject  that  is  not  a  peere  of  the  realme,  is  arraigned  for  treason  1  &  a  P.  &  M. 
or  felonie.    But  if  he  be  a  lord  of  parliament  and  a  peere  of  the  ca.  xo. 
realme,  and  is  to  be  $ryed  by  his  peeres,  he  shall  not  challenge  ^^  j|'  ^'  ^^» 
any  of  his  peeres  at  all ;  for  they  are  not  swonie  as  other  jurors  sfaunf/pi!  Cor. 
be,  but  finde  the  partie  guiltie  or  not  euiltie  upon  their  faith  or  137, 138. 
alleffiance  to  the  king,  and  thev  are  judges  of  the  fact,  and  every  (« Inst.  337.) 
of  uiem  doth  separately  give  his  judgement,  beginning  at  the  *  ^^'  >  J^-  R-. 
lowest.  But  a  subject  under  the  degree  of  nobilitie  may  in  case  9  £.  4. 37. 
of  treason  or  felome  challenge  for  just  cause  as  many  as  he  can, 
^as  diall  be  said  hereafter.    In  an  appeale  of  death  against  divers, 
they  pleade  not  guiltie,  and  one  joynt  venirefacias  is  awarded ; 
if  one  challenge  peremptorily,  he  shall  be  drawne  against 
^  (d)*    Otherwise  it  is  of  several  venire fac. 

Note,-  that  at  the  common  law  before  the  statute  of  33  £.  1 . 
the  king  might  have  challenged  peremptorily  without  shewing  ^1  yent.  309.) 
cause,  but  only  that  they  were  not  good  for  the  king,  and  witli- 
out  being  limited  to  anv  number.    But  this  was  mischievous  to 
the  subject,  tending  to  mfinite  delayes  and  danger.    And  there- 
fore it  is  enacted,  [q\  qvhd  de  aeiero  Ik^t  pro  domino  rege  dicatuTy  r^i  33  e.  1 , 
fubdjuratores,  Sfc,  non  sunt  bonipro  rege;  non  propter  hoc  re-  ordinatio  de 
fnaneant  ifiauisitioneSf  Sfc.  sed  amgnent  certam  causam  co/umm^  u^oivtionibos. 
«tMV,  Sfc,  wnereby  the  king  is  now  restrained  (4).  Stamif.  PI.  Cor. 

Principall ;.  so  called,  because  if  it  be  founcl  true,  it 
sufficient  of  itselfe  without  leaving  any  thing  to  the  conscience 
or  discretion  of  the  triors.  Of  a  principall  cause  of  challenge 
to  the  array,  we  have  said  somewhat  already.  Now  it  foUoweth 
with  like  brevitie  to  speake  of  principall  challenges  to  the  poUes, 
(that  is)  severally  to  the  persons  returned. 

Principall  challenges  to  the  poll  may  be  reduced  to  foure 

heads; 


standeth  *^- 


(a)  Agreed  ace  in  petty  treason  in  Swan's  case,  Post.  107. 

(3)  Adj.  ace.  Plowa.  100. 

^  (4)^  But  according  to  the  construction  made  of  this,  statute  or  ordinance  the 
kiM  is  not  bound  to  show  cause  of  challenge  till  all  the  panel  is  called  over, 
and  not  then  unless  from  challenges,  or  otherwise,  the  jury  is  incomplete..  See 
State  Tri.  4th  ed.  v.  3.  p.  468.  v.  4.  p.  433.  v.  5.  p.  195.  See  further  on  this 
point  sir  John  Hawles'H  Relliarks  on  Trialsi  in  State  Trl  4th  ed.  v,  3.  p.  169. 
—{Note  3811.] 
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heads ;  first,  fropter  honoris  respectum^  for  respect  of  honour : 
secondly,  propter  defectum^  for  want  or  default:  thirdly,  propier 
affectum,  tor  affection  or  partialitie :  fourthly,  propter  delkium, 
for  crime  or  delict. 

I.  Propter  honoris  respectum^  as  any  peere  of  the  realmey  or 
lord  of  parliament,  as  a  baron,  viscoimt,  earle,  marquesse,  and 
duke :  for  these  in  respect  of  honour  and  nobilitie,  are  not  to  be 
swome  on  juries ;  and  if  neither  partie  will  challenge  him,  he  may 
challenge  himselfe;  for  by  Magna  Ckarta  it  is  provided,  gubd 
nee  super  eum  ibimus,  nee  super  eum  mittemusy  nistper  legale  Jmii- 
cium  parium  suorwmy  aut  per  legem  terra.  Now  the  comodon  law 
hath  divided  all  the  subjects  into  lords  of  parliament,  and  into  the 
commons  of  the  realme.  The  peers  of  the  realme  are  divided 
into  barons,  viscounts,  carles^  marquesses,  and  dukes.  The  oom* 
mons  are  divided  into  knights,  esquires,  gentlemen,  citixena, 
yeomen,  and  burgesses.  And  in  judgement  of  law  any  of  the 
said  degrees  of  nobilitie  are  peers  to  another.  As  if  an  «arle, 
marquesse,  or  duke,  be  to  be  tried  for  treason  or  fdonie,  a  buoa 
or  any  other  degree  of  nobilitie  is  his  peere*  In  like  manner, 
a  knight,  esquire,  &c.  shall  be  tried  per  pares  \  and  that  is  by 
any  of  the  commons,  as  gentlemen,  citiaens,  yeomen,  or  bur- 
gesses ;  so  as  when  any  of  the  commons  is  to  have  a  tryall  -eiiher 
at  the  king's  suit,  or  betweene  partie  and  partie^  ^  peere  fi£  the 
realme  shdl  not  be  impanneUed  in  any  case. 

II.  Propter  ddtetum. 
i.  PatriiBf  [a  J  as  aliens  borne, 
s;  Libertatis,  [6]  as  villeins  or  bondmen,  and  so  a  chasnfHon 

iliudt  be  a  freeman.  '  •  •  • 

3.  Annul  censusy  1.  e,  liberi  tenements    [c]  First,  whatyeard^ 

freehold  a  juror  ought  to  have  that  paaieth  upon  triall  of  the  life 
1 35-  l^^et*  li-  4-  of  a  man,  or  in  a  plea  reall,  or  in  a  plea  personall,  where  the  debt 
ca.  8.a6Asi.a8.  q^  damage  in  the  declaration  amounteth  tofortie  roarkes.  Vide 
I  e!  4.  ^  b.  8ect.464.(5)  •  Seconder,  this  freehold  must  bein  his  owoe  ri|^t, 
ai  H.  6.  ao.  *  in  fee  simple,  fee  taile,  for  terme  of  his  owne  hfe,  or  for  another 
10  H.  7.  ao.  man's  life,  idthough  it  be  upon  condition,  or  in  the  right  of  his 
WVid.Sect.  wife,  out  of  ancient  demesne,  for  freehold  within  ancient 
17  A^  15  *^  deibesne  will  hot  serve.  But  if  the  debt  or  damage 
4H.  6.  a8.         *^  amounteth  not  to  fortie  marks,  any  freehold  sdT-  Pi  ^771 

9  h!  5. 6.  ficeth.*    [d]  Thirdly,  he  must  have  freehold  in  that  L  ^  J 

10  H.  6,7, 8. 18.  countie  where  the  cause  of  the  action  ariseth;  and 

lofi^  \  though  he  hath  in  another,  it  sufficeth  not  (1).    [e]  Fourthly,  if 

10  H.  6.  o.^  ^^^  }"^  retume  he  selleth  away  his  land,  or  if  cesttf  ^ue  vie  or 
7  H.  6. 95. 40.  ^  ^^e  dteth,  or  an  entry  be  made  for  the  condition  broken,  ao 
44.  iaE.4. 13.  as  his  freehold  be  determined,  he  may  be  challenged  for  insuf- 
3  H.  4. 4.  ficiencie  of  freehold  (o), 

(See  the  statutes    ,  ^  ^ 

of  fl3H.8.  13.  and  4&6  W.&M.  94.)  •  9  H.  6.  Chal.  a?.    .9H.7.  i- 

(9  Ro.  Abr.  647. .  Post.  979.    Fortesc.  56.  6a.  a.)  [d]  igH.6.9.    '17  Asa.  15. 

[e]  la  H.  7.  4.    ai  H.  6.  38.    7  H.  4.  i.    (Post.  979.  b.)     (a  Ro;  Abf.  636.  Foites- 
56.  b.    Post  158.  a.) 

4.  Hundredorum, 


Fa]  7  Clo.  18. 
Calvin's  case. 
10  0>.  104* 
14  H.  4.  19.  b. 
[6]  Bract,  fol. 
185.    Brit.  fo. 


(5)  See  also  a  learned  dissertation  on  the  writ  de  non  ponendis  in  assists  H 
juratis  in  the  MisceUany  of  Law-Tracts  by  the  late  Mr,  Serjeant  Wynne,  p.  6s 
to  74*    See  too  1  Yentr.  366.  and  sir  John  Hawles's  Remarks  on  Tdab,  in 
State  Trials,  4th  ed.  v.  3.  p.  i6g.  187, 

(1)  Fid.  accperomnesjustidarios,  Af.  39, 30  Eliz.  Clench,  139 — Hal.  MSB. 

(2)  See  ant.  loa.  b. 
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4«  Hundrecbrum*    Ftrst,  by  the  common  law,  in  a  plea  reall 
mixt  and  personal^  there  ought  to  be  foure  of  the  hundred 
(where  the  cause  of  action  ariseth)  returned  for  their  better 
notice  of  the  cause;  for  vicini  vicinorum  facta  pr^sumuntur 
«cfrr(3).  And  now  since  Xs^^^^ton  wrote  [yj  in  a  plea  personal],  [/]  37Eliz.ca.6^ 
if  two  kundredors  appeare,  it  sufficeth  (4);  <and  in  an  attaint, 
[g]  although  the  jury  is  double,  yet  the  hundredors  are  not  k]7H.4. 47* 
double.     Secondly,  [A]'  if  he  hath  either  freehold  in  the  hun-  [^1  16  £.  4*  7« 
dred,  though  it  be  to  the  value  but  of  halfe  an  acre,  or  if  he  ^^^'''^''* 
dwell  there,  though  he  hath  no  freehold  in  it,  it  sufficeth.  ^^^  ^^^' 
[t]  Thirdly,  if  the  cause  of  the  action  riseth  in  divers  hundreds,  g  H.6.G6,' 
yet  the  number  shall  suffice,  as  if  it  had  come  out  of  one,  and  not  [i]  ao  H.  6. 23. 
several  hundredors  out  of  each  hundred,    [k]  Fourthly,  if  there  4  Mar.  Br. 
be  divers  hundreds  within  one  leet  or  rape,  if  he  hath  any  free-  ^^^^'  *i^- 
hold,  or  dwell  in  any  of  those  hundreds  though  not  in  the  proper  ^^  H?4. 14,  ^ 
hundred,  it  sufficeth.    [I]  Fifthly,  if  the  jury  come  de  corpore   19  e!  4. 5. 
comiiaii^,  or  de  proximo  htindredo,  where  the  one  partie  is  lord  [i]  37  H.  6. 1 1 . 
of  the  hundred,  or  the  like,  there  need  no  hundredors  be  re-  ^5  ^  3-  43- 
turned  at  all.     [m]  Sixthly,  if  a  hundredor  after  he  be  returned  ^^n^i'i'^I^^B! 
sell  away  his  land  within  that  hundred,  yet  shall  he  not  be  i^\t  7. 4.      * 
challenged  for  the  hundred,  for  that  this  notice  remains.  Other- 
wis*  as  hath  been  said  for  his  insufficiencie  of  freehold;  for  his 
feare  to  offend,  and  to  have  lands  wasted,  &c.  which  is  one  of  the 
reasons  of  law,  is  taken  away,    [n]  Seventhly,  he  that  chal-  [n]  7  Elis. 
lei^th  for  the  hundred  must  shew  in  what  hundred  it  is,  and  %er,  931. 
not  drive  the  other  partie  to  shew  it.    Eightlily,  his  challenge  for 
the  hundred  is  not  smpUciter  but  secutidum  qidd;  for,  though  it 
be  found  that  he  hath  nothing  in  the  hundred,  yet  shall  he  not 
be  drawne,  but  remaine  prater  H,  that  is,  besides  for  the  hun- 
dred; and  albeit  he  dwetleth  or  have  land  in  the  hundred,  yet 
must  he  have  sufficient  freehold. 

HI.  Propter  affectum  ;  And  this  is  of  iwo  sorts,  either  working  Bract,  fo.  1 85. 
a  priDcipaTchaUenge,  or  to  the  favour.    And  againe  a  principall  Brit.fo.  1 34. 1 35. 
challenge  is  of  two  sorts,  either  by  judgement  of  law  without  any  -^^I^  '***•  '♦•  ^-  ®* 
act  of  his,  or  by  judgement  of  law  upon  his  owne  act.  ^^    .  4- 1 1  *  1 3* 

And  it  is  said  that  a  principall  challenge  is,  when  there  is  ex- 
presse  favor  or  expresse  malice. 

1.  Without  tmy  act  of  his,  as  if  the  juror  be  [a}  of  blood  or  M  Britton, 
kindred  to  either  partie,  consanguineus,  which  is  compounded  ex  f^^'  ^^• 
con  4-  eangtiiney  quasi  eodem  sanguine  natus,  as  it  were  issued  from 
the  same  blood ;  and  this  is  a  principall  challenge,  for  that  the 

law 


(3)  See  Brownl.  Rep.  b.  194. 

(4)  And  now  by  the  4  An.  c  16.  and  24  G.  2.  c.  18.  the  jury  must  be  taken 
firom  the  body  of  the  county  in  actions  or  suits  in  the  king's  courts  of  record 
at  Westmifuter^  and  in  actions  or  informations  on  penal  statutes.  But  appeals 
of  felony  or  murder,  and  indictments  or  presentments  of  treason,  teiony,  . 
murder,  or  other  matter,  are  excepted  from  this  provision ;  and  therefore  m 
them  hundredors  are  still  in  strictness  nece88ary.-»It  is  observable,  that  the 
24  G.  2.  by  which  this  alteration  was  made  as  to  actions  on  penal  statutes, 
names  the  counties  palatine  oi  Lancaster^  Chester,  and  Durham  and  Wales^  as 
well  as  Westminster.  But  in  the  4  of  An.  only  the  latter  place  is  mentioned. 
•.See  further  on  the  subject  of  huhdredors,  ant.  125.  a.tiote  s.  to  which  add 
1  P.  Wms.  207.  and  a  case  on  the  4  An.  in  Mr.  Serj.  Wynne's  Miscell.  Law 
Tracts^  6o,— [Note  283.] 

QQ2 


157.  a.]  Of  Rents.         h. 2.  C.  12.  Sect  2S4: 

law  presumeth  that  one  kinsman  doth  favour  anodier  befoie  a 
[ft]  Brinor,ca.3.  Stranger ;  [b]  and  how  far  remote  so  ever  he  is  of  kindred,  yet 
de  ordinance  the  challenge  18  good«  And  if  the  plaintife  challenge  a  juror  for 
^attaint.  kindred  to  the  defendant,  it  is  no  counterplea  to  say  that  he  is  of 

Britton"!  ^^  kindred  also  t3  the  plaintife,  thoush  he  he  in  a  neerer  degree ; 
Fieu  /»"P™-  for  the  words  of  the  venire  facias  forbiddeth  the  juror  to  be  of 
1 4  Ca.  Dicr,  319.  kindred  to  either  partie. 

fli  E.  4. 75.  j^-j  If  n  lyo^y  politick  or  incorporate,  sole  or  aKrcsate  of 

^m^  41' E^*  many,  brin^  any  action  that  concemes  their  body  pcSitick  or  in- 
Ghal.  99.  corporate,  if  the  iuror  be  of  kindred  to  any  that  is  of  that  bodv 

91  EL  4. 75.  (altnough  the  body  politick  or  incorporate  can  have  no  kindred) 
[c]  7  £.  4. 4.  yet  for  that  those  bodies  consist  of  naturall  persons,  it  is  a  princi- 
s*^  £  ^  ^'  P^'  challenge,  [d]  A  bastard  cannot  be  of  kindred  to  any  (5), 
a8  H.6, 10!  ^"^  therefore  it  can  be  no  principall  challenge.  And  here  it  is 
38  Am.  18.'  to  be  knowne,  that  affinitaSf  a£5nity,  hath  in  law  two  senses.  In 
-34  Aaa.  6.  his  proper  sense  it  is  taken  for  that  neemesse  that  is -gotten  by 

^s^'  ^?*  marriage.    Cum  dua  cognationes  inter  $e  divisa  per  nupiias  copa^ 

id]^i?9^  ^n^ur  S^  altera  ad  idterius  fines' accedit^  Sf  inde  dieUur  qfims. 
bhal.  99.  41  £.  In  a  larger  sense  mj^nUas  is  taken  also  for  consanguinitie  and 
3. 9.  96  U.  6.  kindred,  as  in  the  writ  of  venire  fadasy  and  otherwhere.  \e\  Affinity 
p!j^.i^3*  or  alliance  by  marriage  is  a  principaJl  challenge,  and  eauivalent 
B^^onl''  ^^  consangumity  when  it  is  betweene  either  of  the  parties,  as  if 
Brittou  I  "^'  ^^  plaintife  or  defendant  marry  the  daughter  or  couan  of  the 
Fleta    y^V^'  juror,  or  the  juror  marry  the  daughter  or  cousin  of  the  plaintifisr 

3  E.  4. 14.  or  defendant,  and  tlie  same  continues,  or  issue  be  (6)  had.  But  if 
31  £  3. 5. 41-  the  son  of  the  juror  hath  married  the  daughter  of  the  plaintife, 
Chal.93.  ^^  ^  ^^  principall  challen^,  but  to  the  favour;  because  it  is 
43  Am.  35, 36.  not  betweene  the  parties.  Much  more  may  be  said  hereof;  sed 
33  E.  4. 3.  summa  sequor  Jastigia  rerum. 

'4  H.  7-  «•  [ /*]  if  there  be  a  challenge  for  cosinage,  he  that  taketh  the 

r/'l  10  U  8  7  c^^^nfi^^  mugX,  shew  how  the  juror  is  cousin.     But  yet  if  the 

38  |I.  8.  bier/  cosinage,  that  is  the  effect  and  substance,  be  found,  it  sofficeth ; 

27.    1  Maris,  for  the  law  preferrcth  that  which  is  materiall  before  that  which 

I^ier,9i.  is  formall. 

r  1  ^bI^O  !iir  1^1  ^^^^  ^^^^  ^^^^^  ^^  ®^^®  ^^^  **^  dependeth  upoD  the 
Brittr"   Uu*   same  title  (7). 

Fleta  J  pra.  [A]  If  a  juror  be  within  the  hundred  (8),  leet,  or  any  way 
Mirr.  ubi  supra,  within  the  seigniory  immediately  or  mediately,  or  any  other  dia- 
[.^3  9^.  ^*  tresse  of  either  party,  this  is  a  principall  challenge.  But  if  either 
38  e!  3. 35!  P^n^y  be  within  the  distresse  of  the  juror,  this  is  no  piindpali 
33£4.CbaL6i.  challenee,  but  to  the  favour. 

4  H.  <?.  35.  [t  J  If  a  witnesse  named  in  the  deed  C9)  be  returned  of  the 
^fiH^r^^'rhiJ  ^"T*  '^  '*  ^  ^^^  cause  of  challenge  of  him.  [*]  So  it  is  if  one 
46  33  E  4  1  ^*"**"  ^®  of  one  and  twenty  be  returned,  it  is  a  good  cauae  of 
ji7A«i.38,  *  '  challenge. 

33  £.  3. 13.      [i]  83  Ass.  11.     [!r]  Mirror,  ubi  supra. 

«.  Upon 


(5)  See  aat  1^3.  a. 

(G)  But  the  issue  must  be  living.    See.  ant  1 56.  ai.  n.  4. 
<7)  Here  the  sense  is  incomplete ;  but  I  apprehend  that  lord  Coke  meana  to 
giirethe  exception  as  a  principal  challenge. 

(8)  Ace.  Dy.  176.  a. 

(9)  See  ant.  6.  a. 


L.2.  C.  12. Sect.234.         Of  Rents.  [157.  b. 

[J57TI     .  ^'  N  *^  Upon  hiB  own  act^  as  if  the  juror  hath  [i]  8 H. 5. 10. 

K   J  given  a  verdict  before  for  the  same  cause,  albeit  it  be  33  H.  6. 1. 

reversed  by  writ  of  error,  or  if  after  verdict,  judgement  ^^^'  ^'  *^ 

were  wrested.    So  if  he  hath  given  a  former  verdict  upon  the  (g  £^\'4. 

same  title  or  matter  though  betweene  other  persons,    [m]  But  it  ai  £.  4.  74. 

is  to  be  observed,  that  I  may  speake  once  for  all,  that  m  this  or  1 1 R.  9.  tit. 

other  like  cases,  he  that  taketh  the  challenge  must  shew  the  Challenge,  106. 

recordifhe  will  have  it  take  place  as  a  principall  challenge:  nmi^Jt*Ef*« 

otherwise  he  must  conclude  to  the  fiivour  (1),  unlesse  it  be  a  chilTss. 

record  of  the  same  court,  and  then  he  must  diew  the  day  and  8  H.  5.  la 

'terme.  M  Mirror,  ubi 

•    [n]  So  likewise  one  may  be  challenged,  that  he  was  inditor  of  •"P'**  ?"**^' 

the  plaintife  or  defendant,  either  of  tseason,  felony,  misprision,  s^h.  V  a."     ' 

trespasse,  or  the  like  in  the  same  cause.  7  r  4.  4! 

[0]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  de-  la  Ass.  36. 

fendant,  or  ^  conversof  this  is  allowed  to  be  a  good  challenge  ^9  Ass.6. 

in  our  bookes  (2).  ^E*;?* 

[p]  If  a  juror  hath  beene  an  arbitrator  chosen  by  the  plaintife  [^i  40  Ass.  so. 

or  defendant  in  the  same  cause,  and  have  beene  informed  of,  or  a  H.  4. 15. 

treated  of  the  matter,  this  is  a  principall  challenge.    Otherwise  ><>  H.  6. 

■  if  he  were  never  informed,  nor  treated  thereof;  and  otherwise  if  P^'/^' 
he  were  iniitifferently  chosen  by  either  of  the  parties,  though  he  L  h.  elee, 
treated  thereof.    But  a  [q]  commissioner  chosen  by  one  of  the  4  E.  4.  u. ' 
parties  for  examination  of  witnesses  in  the  same  diuse,  is  no  7  £•  4-  4* 

; principall  cause  of  challenge ;  for  he  is  made  by  the  king  under  ^^1^^^  ^' 

the  mat  seale  (3),  and  not  by  the  partie,  as  the  arbitrator  is;  L  h  6 

.  but  he  may  upon  cause  be  duulenged  for  favour.  %H,  6. 

3  H.  6.  04.    7  H.  7. 10.    (a  Ro.  Abr.  665.)  [f]  9  Co.  71.  Peacock's  case. 

'     [r]  Ifhe  be  of  counsel],  servant,  or  of  robes,  or  fee  of  either  MMirl  ^j^. 

partie,  it  is  a  principall  challenge  (4).  Bracton  kyp^ 

[s]  If  any  after  he  be  returned  do  eate  and  drink  at  the  charge  "^^  J*>**  i 

of  either  partie,  it  is  a  principall  cause  of  challenge  (5).    Other-  *2  a!».  5R. 

■  wise  it  is  of  a  trior  afker  he  be  swome.  aS  Ass.'  19. 
"    [t"]  Actions  brought,  eithei'by  the  juror  against  either  of  the  31  Ass.  7. 

parties,  or  by  either  of  the  parties  against  him,  which  imply  44  Ass.  18. 

-malice  or  displeasure,  are  causes  of  principall  challenge;  unlesse  i}^^'^^^ 

they  be  brought  by  covjm  either  before  or  afber  the  retume;  for  chal.  164. 

if  covin  be  found,  then  it  is  no  cause  of  challenge.     Other  mBrac'i  ubi 

'actions,  which  do  not  imply  malice  or  displeasure,  are  but  to  ^tn,    /supra. 

the  favour.  ^  ^3-  5-  38. 

El]  In  a  cause  where  the  parson  of  a  parish  is  partie,  and  the  g£^  3!^  05!' 

^  t  of  the  church  commeth  in  debate,  a  parishioner  is  a  princi-  43  £.  3. 31. 

pall  challenge.  Otherwise  it  is  in  debt,  or  any  other  action  where  aa  E.  4. 1. 

the  right  of  the  church  commeth  not  in  question.  38  H.  6. 6. 

[tu]  If  either  party  labour  the  juror,  and  give  him  any  thing  to  ^^ '  ^' 

11  H.  4.  a6.  11 H.  6. 15.  3s  £.  3.  Cbal.  189.  94E.  3.  37.  39  Ass.  a.  ao  Ass.  11. 
43  Ass.  46.  [tt]  17  Ass.  15.  [w]  8  £.  3.  39.  ao  H.  6. 39.  33  H.  8.  Djer,  48. 
(Post.  379.  a.    Hob.  994.) 

give 


(1)  Ace.  2  Brownl.  a68. 
(a)  See  Mo.  3. 

(3)  See  an  instance  of  such  a  commission  in  Cro:  Jam.  6$. 

(4)  See  ant.  156.  a.  11.4. 

(5)  The  same  thing  avoids  a  verdict.    Post.  397.  b. 

'    Qft3 


I57.b.]  Of  Rents.         L.2.  C.  12.  Sect.  234- 

give  his  yerdict,  this  is  a  princi|MiH  diallenpe.    But  fif  either 
pfortie  UdK>ur  the  juror  to  appeare  and  to  do  his  coosdencey  this 
IS  no  challenge  at  all,  but  htwfull  for  him  to  do  it  (6^ 
[x]  as  Eltz.  [x]  That  the  juror  is  a  fi^ow  senrant  with  other  partie  ia  no 

X>yer,  367.         principall  challenge,  but  to  the  favour. 

Bracton-i  ^^.  j^^i  Neither  of  the  parties  can  tite  ^lat  diaUenge  to  the  polK 
fleu'"  'supra,  whicn  he  mi^ht  have iiad  to  the  array. 

[y]  39  £.  3. 1 .  [o]  Note,  if  the  defendant  may  have  a  principall  cause  of  Ail- 
[aj  9  £.  4. 6.  lenge  to  die  array,  if  the  sherife  retume  die  jo^,  the  pjaintifip  in 
3 1  K.  4.  3 1 .  xhtit  case  may  for  his  owne  expedition  alledge  the  same,  and  pnj 
^^  H  ^  ^'  processe  to  the  coroners ;  which  he  cannot  have,  unlease  die 
30  e!  4.'  l\         defendant  will  cofifesse  it;  but  if  thd  defendant  wtU  not  coniesBe 

3  H.  7. 5.  *  it,  then  the  plaintife  shall  have  a  temre/hdas  to  die  sfaecife,  and 
33  Eliz.  the  defendant  shall  never  take  any  challenge  for  that  ewiae  (7), 
P^e''  ^Ab'  ^^  ^^  ^^  ^^^^  cases.  But  on  the  part  of  the  defendant  any  such 
64i!668, 669.  ™&^^f  ^^^  ^0^  ^  alledged,  sni  processe  prayed  to  the  0010- 
Cro.  Jam!  547.  ners ;  because  he  may  challenge  the  jury  for  that  aaose,  and  can 
Post.  330.  b.       be  at  no  prejudice. 

Plowd.  74.  a.  ^5]  Challenge  concluding  to  die  favour,  when  either  partie 

m  MUror  c  1  ^'^"^^  ^^^  ^°7  principall  challenge,  but  sheweth  cansea  of 
d*urdinaac'e  favour,  which  must  be  left  to  the  conscience  and  discredon  of 
d'attaint.  Bract,  the  triors  upon  hearing  their  evidence  to  find  him  favoundde  or 
lib.  4.  fol.  185.  not  favourable.  But  yet  some  of  them  come  neerer  to  a  princi- 
Britt.  foL  134.  pall  challenge  than  other,  [e]  As  if  the  juror  be  of  kmdre^, 
i^a,  li.  4.  ca.  8.  ^^  under  the  distresse  of  him  in  the  reversion  or  remainder,  or  in 
7H.6.  35.  whoseri^httheavowrieor  justification  is  made,  or  the  like,  these 
[c]  9  H.  7.  3.  be  no  principall  challenges;  because  he  in  reversion,  remainder, 
10  H.  7. 80.  or  in  whose  right  the  avowrie  or  justification  is,  is  not  partie  to 
?o  E  4.^  a  ^®  recordc ;  otherwise  it  is  if  they  were  made  parties  by  aide, 
>5  E.  4. 18.  resceipt  or  voucher:  and  yet  the  cause  of  favour  is  iqpparent ;  ao 
13  Am.  33.  it  is  of  all  principall  causes,  if  they  were  parde  to  the  record. 
(1  Ro.Rep338.  Now  the  causes  of  fevour  are  mfinite;  and  thereof  somevrfiat 
Cro.  Jam.  547.)  j^^^y  Y}e  gathered  of  thut  which  hath  b^en  said,  and  the  rest  I  pur- 
posely leave  the  reader  to  the  reading  of  our  bookes  conoeming 
that  matter.  For  all  which  the  rule  of  law  is,  that  he  must 
stand  indifferent  as  he  stands  unswome. 
((]  6  R.  3.  [d]  The  subject  may  challenge  the  poUes,  where  the  king  is 

:hai.  141.         partie.    And  if  a  man  be  outlawed  of  treason  or  felony,  at  the 
'fl  A^  ^'  ^^^  ^^  ^^  ^^S>  ^"^^  ^®  party  for  avoyding  thereof  alledgedi 

?i  fL<k!^  imprisonment,  or  the  b'ke,  at  the  dme  of  the  outlawry ;  thou^ 

Chal.  165.  ^c  ^ue  he  joyned  upon  a  collateral  point,  yet  shall  the  pvtie 

4  H.  5.  ibid,      have  such  challenges  as  if  he  had  been  arraigned  upon  the  crime 
163'  ^      it  self,  for  this  by  a  meane  concemeth  his  life  also  (8). 
(>«'<*•  «44.)  '  •  IV.  Printer 

*  '  .ll..!,  Ill.l.  ■ 

(6)  Yet  labouring  a  jury,  though  it  be  but  to  appear^  is  afterwards  stated  to 
amount  to  the  crime  of  maintenance  in  a  third  person.  Post.  369*  a-  Here 
indeed  the  author  qualifies  the  labouring  to  appear  by  supposing  it  to  be  to  do 
his  conscience.  But  this  addition  of  words  seems  a  slight  ground  for  a  diffe- 
rence of  construction.— [Note  284.] 

(7)  Held  accordingly  Hutt.  32. 

(8)  Staunford  is  of  the  same  opinion,  citing  for  authorities  firom  Fitsher- 
bert*s  Abridgment  the  cases  of  1 1  R.  2.  &  4  H.  5.  here  referred  to  by  lord 
Coke.  Staunf.  PL  C.  163.  a.  However  the  benefit  of  peremptory  challenges 
on  collateral  issues  in  capital  cases  has  been  denied  by  the  practice  of  later 
times*  Case  of  Okev  and  others,  East.  14  Cha.  2.  1  Lev.  61.  JdmaaDTa 
case,  Mich.  2  G.  2.    Fost.4t>.   Mr.  Ratc]iffe*s  case,  Mich.  sioG^f.  Post.  40.^— 

la 
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LI  58 .1      I V.  >^  Propter  ddkUm.    [e]  Ag  if  t&e  jurer  be  M  Mirror, 
^^  J  attainted  or  convicted  of  treason,  or  felony,  or  for  any  Bractoni   ^^^ 
offisnce  to  life  or  member,  or  in  attaint  for  a  false  ver-  Bri"oh  Lupn. 
diet,  or  for  perjury  as  a  wttnesse,  or  in  a  conspiracie  at  the  suite  f,  u    ^ 
oF  the  king,  or  in  any  suite  (either  for  the  king,  or  for  any  sub-  la  H.  4.  I0. 
ject)  be  adjudged  to  the  pillory,  tumbrell,  or  the  like,  or  to  be  33  H.  6.  ai. 
branded,  or  to  be  stiematiquo,  or  to  have  any  other  corporall  ^^*^^* 
punishment  hereby  he  beccmuneth  infamousi  (for  it  is  a  maxime  ^'^ 
m  law,  repeUitur  d  sacramento  infamis)  these  and  the  like  are 
principell  causes  of  challenge*    So  it  is  if  a  man  be  outlawed  in 
trespasse,  debt^  or  any  other  action  (1),  for  he  is  exlex,  and 
therabre  Is  not  kgalU  fwmo^    And  old  bookes  have  said,  that, 
if  he  be  excommunicated,  he  could  not  be  of  a  jury. 

[/J  See  the  statutes  of  W.  a.  and  Artk.  supra  Cariasy  what  rr]  w.  2. c.38. 
persons  the  sherife  ought  to  retume  on  jucyes.  AndseeF.A^.B.  Artie,  super 
breve  de  nonpoTtendis  in  assists  ^juraiis  (s),  and  the  Register  in  cait.  ca.  9. 
the  tome  Writ.    And  see  th^e  what  remedy  the  party  hath  that  ^' ^'  \  ^^*  ^ 
is  returned  agamst  law.  *^-    ^8"^' 

It  is  neeessarie  to  be  knowne  the  time  when  the  challenge  is 
to  be  takeiu  [g]  First,  he  that  hath  divers  challenges  musttake  b]  9  £.  4. 16. 
'them' aU  at  once,  and  the  law  so  re^uireth  indifferent  trialls,  as  10  R  5. 9. 
divers  challenges  are  not  accounted  double,    [h]  Secondly,  if  ^"^J^'/*  3' 
one  be  challenged  by  one  party,  if  after  he  be  tried  indifferient,  Brooke,  titl 
it  is  time  enough  for  the  other  party  to  challenge  him.  [i]  Thirdly,  cbal.  a! 
af^r  challenge  to  the  array,  and  triall  duely  r^turned,'if  the  sam^  7  H.  6. 40. 
party  take  a  challenge  to  the  polls,  he  must  shew  cause,  pre-  14  H.  7. 5,  (^ 
fiently.    [k]  Fourthly,  so  if  a  juror  be  formallv  sworn,  if  he  be  ^^^  ^t 
cfaaHengect,  he  must  shew  cause  presently,  and  Uiat  cause  must  m  43  £.  3. 
viae  since  he  was  sworse*    [/]  Fifthly,  when  the  king  is  party  or  Cnal.  93. 
in  an  appeale  of  feloay,  the  defendant,  that  chaU^ngeUi  for  ^o  ^  3-  ibid. 
causey  must  shew  his  cause  preseiktly^. .  Sixthly,  if  1^ man  in  case  i\^-  J^^  ^*  ^ 
ef  treason  or  felony  challenge  for  cause,  and  he  be  trie;d  indif-  L  ||*  j.]'.^^ 
ferent,  yet  he  may  challenge  him  peremptorily.    Seventhly,  a  3  £i.  Dow.  901. 
challenge  for  the  hundred  must  be  taken  before  so  many  be  [fc]  a^  £.  4. 1. 
awome  as  will  serve  for  hundredors,  or  else  he  loseth  die  aavan-  9  H.  5. 6. 
tage  thereof.  Eighthly,  [m]  in  a  writ  of  right,the  grand  jury  must  ]3  j^^'^j  *^' 
be  challenged  before  thie  foure  knights  before  they  be  returned  /Ant.  157.  a.) 
in  court  (3);  for  after  they  be  returned  in  court,  there  cannot  any  [m]  7  H.  4. 30. 
challenge  be  taken  unto  them.    Ninthly,  notCy  [n]  The  array  15  £•  4-  ^* 
of  the  tales  shall  not  be  challenged  by  any  one  party,  untill  the  [^O  9  £•  4*  «7« 
array  of  the  principall  be  tried;  but  if  the  plamti^  chidlenpe  34X^1^ V/ 
the  array  of  the  principall,  the  defendant  may  challenge  the  13  £.  3.  ' 

array  CbaJ.  108. 


tn  the  report  of  the  case  last  cited,  lord  Hale  is  referred  to  as  an  authority  for 
disallowing  such  challenges.  But  lord  Hale  is  not  absolute  in  his  opinion ; 
and  Stauiuord,  whom  lord  Hale  cites,  not  only  writes  with  a  quiere  in  the 
part  so  cited,  but  in  a  subseouent  passage  gives  an  opinion  in  favour  of  the 
challenge.  Staunf.  PI.  C.  158. a.  lOa.aw— rNote  385.] 
^  <i)  It  has  been  questioned  whether  outlawry  in  a  personal  action  is  suffi- 
cient to  disqualify  from  being  a  juror ;  and  in  Sir  Wuliam  Withepole's  case, 
Mich.  3  Cha.  1.  the  court  of  king's  bench  was  divided  on  this  pomt.  Cro. 
Cha.  135.  W.  Jo.  198,  and  Ley's  Rep.  81.— [Note  386.] 

(3)  See  the  late  Mr.  Seij.  Wynnes  Dissertation  upon  this  writ  in  his  Mis- 
cellany of  Law  Tracts,  p.  56. 

(3)  Ace.  ant.  156.  b.  &  post.  294.  a. 

Q  a4 
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array  of  the  tales.    Aftef  one  hath  taken  a  challenge  to  the 
polle,  he  cannot  challenge  the  array. 

Now  it  is  to  be  seene,  how  chaUengea  to  the  arrar  of  tfae 
prindpall  pannell,  or  of  the  talesj  or  €f  Uke  pollea  shall  oe  tried, 
and  who  shall  be  triors  of  the  same,  and  to  whom  procesae  duU 
be  awarded, 
[o]  1 8  £.  4. 8.       1 .  [o]  If  the  plaintife  aUedee  a  cause  of  challenge  agvnat  tfae 
(Furtesc.  55.)     gherife,  the  processe  sliall  be  directed  to  the  coroners;  if  any  c 
ajzainst  any  of  the  coroners,  processe  shall  be  awarded  to  the  1 
If  against  all  of  them,  then  the  court  shall  appoint  certaine  e! 
or  esliors  (so  named  ab  eligendoj  because  they  are  named  by  tbe 
court,  against  whose  retume  no  challenge  sliall  be  taken  to  tfae 
array,  because  they  were  appointed  by  the  court;  but  he  may 
[ri  15  H.  7. 9.  have  his  challenge  to  the  (4)  poUes.      [p]  Note,  if  proceiae 
18  £.  4  3^        ^^  ^"^^  awarded  for  the  partiality  of  the  sherife,  though  there 
be  a  new  sherife,  y^t  processe  shall  never  be  awarded  to  him; 
for  the  entrie  is,  lia  quod  vicecames  se  non  irUromittat,  But  other- 
wise it  is,  for  that  he  was  tenant  to  either  partie,  or  the  like. 
[q]  ag  Aw.  3.  2.  [g]  If  the  array  be  challenged  in  court,  it  shall  be  tryed 

^^H  6  "^^  by  two  of  them  that  be  impannelled,  to  be  appointed  by  the 
Chal.  38.  court ;  for  the  triors  in  that  case  shall  not  exceecl  the  number  of 

33  li.  6.  ai.  two,  unlesse  it  be  by  consent.  But  when  the  court  names  two 
4  £.4. 17.  for  some  speciall  cause  alledged  by  either  partie,  the  court  may 
43  £•  3^  name  others.    If  the  array  be  quashed,  then  processe  shall  be 

a  R  «!^ibid.       a^tt^ded,  ut  supra. 

101.  34  Ass.  6.  [^1  I^  ^  panuell  upon  a  venire  facias  be  returned,  and  a  tales^ 
37  Au.  28.  and  the  array  of  the  principall  is  challenged,  the  triors, .  whidi 
43  Aiis.  26.  try  and  quash  the  array,  shall  not  try  the  array  of  the  tales ;  for 
1  H  6  \^^  "^^  ^^  ^  ^  ^^  there  had  beene  no  i^pearance  of  the  prindpall 
^  Am.  6.  '  pannell :  but  if  the  triors  affirme  the  array  of  the  principally  tnen 
7  £.  6.  bier,  78.  they  shall  try  the  array  of  the  tcJes,  If  the  {^aintife  challepge 
9  H.  5. 11.         the  array  of  the  principall,  and  the  defendant  the  array  of  the 

talesy  there  the  one  of  the  principall,  and  the  other  of  the  tales, 
shall  tr^  both  arrayes.  For  other  matter  concerning  the  tales^ 
[1]  1 0  Co.  1 04,  see  [^l  m  my  Reports  matters  worthy  of  observation  (5).  [f]  When 
105.  Denbawd's  any  challenge  is  made  to  tfie  polls,  two  triors  shall  be  appointed 
LO^Q  H.  6. 9.  ^y  ^^^  court ;  and  if  they  try  one  indifferent,  and  he  be  sworoe, 
Qa  £.  4.  then  he  and  the  two  triors  shall  try  another;  and  if  another  be 

Chal.  61, 631      tried  indifferent,  and  he  be  swome,  then  the  two  triors 


[tt]  7 IL  4.  41.    and  the  two  that  be  swome  on  the  jiiiy  shall  try  the  rest,  [u]  If 

the  plaintife  challenge  ten,  and  the  defendant  one,  and    the 

twelnh  is  swome,  because  one  cannot  try  alone,  there  shall  be 

added  to  him  one  challenged  by  the  plaintife,  and  the  other  by 

the  defendant.    When  the  trial!  is  to  be  had  by  two  counties, 

the  manner  of  the  triall  is  worthy  of  observation,  and  apparent 

{»]  11 H.  4. 61.  in  our  fto]  books,     [x]  If  the  foure  knights  in  the  writ  or  right 

^^H  ^  6^'       ^  challenged  they  shall  try  themselves  (6),  and  thev 

Waa\  3. 18.  ^^^  ^^^  ^  4^  g««d  assise,  and  try  the  chaf-  n^ffl 

39  £.  3.  a.         lenges  of  tbe  parties.    M  If  the  cause  of  challenge  I     k      I 

M49^3«  1*9.  touch  the  dishonor  or  aiscredit  of  the  juror,  he  shall 
(Hob.  84.  •  "^ 

1  Sid.  374.  033.    Cro.  Jam.  388.     1  Ro.  Rep.  no.)  DOt 


(4)  See  further  on  awarding  venires  to  coroners,  and  on  appointing  eSsors^ 
Umfrev.  Lex  Coronator.  235,  to  242. 

(5)  See  also  Trials  per  Pais,  chap.  5. 
((>)  Ace,  post.  394.  a. 
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not  be  examined  opon  hi«  oath  (l),  but  in  other  cases  he  shaM 
be  examined  upon  nis  oath,  to  informe  the  triors  (a),    Jz]  If  an  [ils  H.  4. 14. 
inquest  be  awarded  by  default,  the  defendant  hath  lost  his  4^4- a& 
challenge ;  but  the  plamtife  may  challenge  for  just  cause,  and  ^^  J^|^q*oi 
that  shall  be  examined  and  tried.  91  hjS.  5(3. 

Wheresoever  the  plaintife  is  to  recover  per  visum  iuratarum,  16  Aas.  1. 
there  ought  to  be  sixe  of  the  jury  that  have  had  toe  view  or  5  £•  5*  86>  3^- 
knowne  the  land  in  question,  so  as  he  be  able  to  put  the  plaintife 
in  possession  if  he  recover. 

In  aproprielaU  probandd^  and  a  writ  to  inquire  for  waste,  the 

parties  have  beene  received  to  take  their  challenges  (3).  [a]  But  [a]  8  H.  5. 

passing  over  many  things  touching  this  matter,  I  will  conclude  tit.  Chal.  167. 

with  the  saying  of  *  Bracton.    Phires  autem  cduB  sunt  coma  *  ^  ^  3* 

recusandijuratoreSf  de  quibus  adprmsem  non  recolo,  sed  qua  jam  ^^'  ^ 

enumerate  sunt  suffkiant  exempli  causd  (4).     And  so  let  us  re-  -  ^i  H.  e.  56. 

turn  to  Littleton,  8  £.  4-  8* 

i6£.  4. 1.     *  BractoD,  Ub.4.  fo.  185.    (7 Co.  1.  Bulwer^s cue.) 

*^  De  visneto^  S^c^  It  should  be  victne^o.  Vicinetum  is  de- 
rived of  this  word  vicinusy  and  signifieth  neighbourhood,  or  a 
place  neere  at  hand,  or  a  neighbour  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is,  for  that 

vicinus 


(iX  Held  accordingly  by  the  court  in  Cook's  case,  Salk.  153. 

(a)  This  is  one  instance  of  the  examination  called  a  v^r  dire;  for  as  a  witness 
is  on  a  voir  dire  to  try  an  objection  to  his  competency  to  give  evidence,  so 
a  juror  may  be  sworn  in  like  manner  to. try  the  cause  of  challenge  to  him.  It 
is  thought  fit  to  take  notice  of  this;  because  in  some  of  our  books  the  voir 
dire  is  described  as  if  confined  to  the  challenge  of  a  witness,  and  only  used 
to  distinguish  such  a  partial  swearing  of  a  witness  from  swearing  of  him  in 
ckiffi  For  instances  of  examining  jurors  on  a  voir  dire  see  Francia's  case. 
State  Tri.  4th'  ed.  v.  1.  p.  59.  and  lyir.  Townley's  in  Fost.  7.  But  in  both  of 
•these  the  challenge  not  being  to  the  favour  was  examined  into  by  the  court 
without  triors* — [Note  287.] 

(3)  Some  seem  to  understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded  where  the  inquest  is  for  information  merely,  or  not  being  so  is 
without  an  issue  joined  between  the  parties ;  as  in  inquests  of  o£Bce  before 
sherifib,  coroners,  and  escheators,  andf  in  writs  of  inquiry  for  damages.  Ofiice 
of  Executor,  ed.  1676,  p.  340.  1  Ro.  Abr.  660.  Umfrev.  Lex.  Coronator.  174* 
183.  and  in  the  introduct.  51.  Probably  lord  Coke  here  means  to  advert  to 
this  doctrine,  and  to  give  the  proprietate  proband^  and  the  writ  to  inquire  of 
waste,  both  of  which  are  inquests  without  any  issue  joined,  as  instances  of 
exception  to  it  Broke  adds  another  exception  ;  for  in  abridging  the  case  of 
waste  from  the  Year  Book  of  a  H.  4.  3.  he  observes  that  the  law  is  the  same 
on  a  writ  of  redisseisin.  Bro.  Error,  31.  As  to  the  rule  itself  for  thus  ex- 
cluding challenges,  be  it  well  or  ill  founded,  the  sheriflT,  or  other  officer  taking 
the  inquest,  certainly  ought  not  to  accept  any  jurors  but  such  as  are  legally 
qualified ;  and  if  such  are  received,  it  seems  a  just  ground  for  quashinjr  the 
proceeding,  or  for  error,  according  to  the  nature  of  the  case.  See  sir  Wuliam 
.Withepole's  case,  reported  in  W.  Jo.  198.  Cro.  Cha.  134.  and  Ley,  81.  and 
noticed  in  3  Hal.  H.  P.  C.  6o.--[Note  388.] 

(4)  See  further  on  challenges  of  jurors^  Kitch.  French  ed.  91.  a.  Lamb. 
Just.  ed.  of  ]  6q2,  p.  379,  Dalt.  Sher..  1st  ed.  1  so.  Trials  per  Pa.  chap.  9.  and 
title  Tridlj  in  Viner. 
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vidma^fiicia  vidmjnigiumUur  scire ;  aD  iHiidi  is  uaplied  is  tiiii 
irord  (Sfc.} 

**  Quid  swmmoneat  eoi,  Sfc.*^    Smmmaneo  is  compomidBilrfsrf 
4*  moa^o,  4r  euphonue  grdttd  it  is  said  Anmiiofi^  to  wame 
mon,  as  in  this  case  the  sherife  must  warae  or  soidiiioq 
o^itors  of  the  assise  to  appeare  before  the  jostic 
mBractlib.5.  And  it  i^  truly  said  [5]  that  in  this  case /i^gmiiaiifMmi 
lb.  333»  334-       redpere  in  propridpersond  ubicunque  inventuif merit  in 
^7  r^  vietB    ^f^J^'f^^^P^^'f  guiquidem  si  nan  invematuTy  Si^ 
K^  6.  np.  6.    '  domidUumJiat^  dutn  iamen  alicui  defamSid  sud  numtftsteJkerS 
Brit.  cap.  lai.    relota,  SfC. 

<<  Per  banos  sutnmanitarcs.'*  Here  two  thin^  are  to  be  oIh 
served,  i.  That  the-summoners  must  be  boni  (tdest)fde  digmi^ 
ut  valeant  legitimumtestimoniumperhiberef  cumindeperjusticiarias 


Brittmi  I    obi    tores,  and  therefore  there  must  be  two  at  the  least.    Nee  stgffScity 

Flcto     I  Bupn,  qmd  summonitioJuU  per  unum  tantiim,  SfV,  necesse  est  iffitstr  qss6d 

MiiTor  J  |9er  duos  ad  minus  Jiaty  Sfc  There  is  also  a  summons  of  a  tenant 

m  a  reall  action ;  whereof,  and  of  pernors  and  veiors  you  shall 

[i]  Regiit  jtt-    reade  [d]  plentifully  and  plainely  in  our  bookes>  whereunto  being 

dicial.  i>  ft.  107.  matter  of  coutbc  I  referre  you, 

43£*3-3^* 

34  £.  3.  35.    3  £.  3. 48.    50  £.  3. 16.    8  H.  6.  i.b.    F.N. B.  97. 

Item  summofdtionum  alia  est  generaliSf  alia  spedaUs.  Whereof 
•  [e]  Minor         jou.  shall  Qnde  excellent  matter  in  our  [e]  old  bookes,  where  you 
Bractonl  ^|^|    shall  also  reade  at  large  de  summonitione^  pngsummomtume,  if 
^^  Kn^  reswamonUiane. 

.  ^*  Fasererecognitionem"  Cognitiohkaoyrl^dgefOrlmowledge' 

ment,  or  opinion,  and  recognition  is  a  serious  acknowledgement 

or  opinion  upon  such  matters  of  &ct  as  they  diall  have  in  fAaxm^ 

.  and  thereupon  the  jurors  are  called  recognitores  assisa.     J^dc 

Sect  233,  recognitto  taken  for  the  confession  of  the  tenant. 

^^ PanneW  is  an  English  word,  and  signifieth  a  little  part; 
for  a  pane  is  a  part,  and  a  pannell  is  a  litUe  part ;  as  a  panodl 
of  wamscot,'  a  pannell  of  a  saddle,  and  a  pannell  of  parchment 
wherein  the  jurors  names  be  written  and  annexed^  to  the  writ. 

1  ^nd  a  jury  is.  said  to  be  impannelled,  when  the  sherife  hath  en* 

tored  their  names  into  the  panndl,  or  little  peece  of  parchment, 

R«gister,  293.    inpanneUo  assisa. 

^«  Writ  fright  (briefe  de  droit),'*  breve  de  recto.    Writa  of 

right  be  of  two  natures:  1,  A  writ  of  right,  whereo€  Uttieicm 

here  speaketh,  which  is  the  highest  writ  of  all  other  reall  writs 

whatsoever,  and  hath  the  greatest  re^ct,  &c  and  the  most 

assured  and  finall  judgement ;  and  therefore  thb  writ  is  caDed  a 

r/]  Brac.Ub.5.  writ  of  right;  and  tms  in  [/]  old  books  is  called  dreit  dreiti 

nA  ^^^*ft>         '^^  ^^  ^^  ^  darrein  remedie  de  touts  recoveries  enter  touU 

FleUL  L  &  0.^1!  <^^^  ^  P^^ » ^^^  the  jury  in  this  writ  is  called  magmi  amsfl, 

GlanTil.  lib.  L  *  or  magnajurata^  as  Littleton  here  saith.  a.  Writs  of  ri^t  in  tbeir 

Cr  4*  5i&c.  H.  3.  nature,  as  the  raiionabili  parte^  and  ne  injusti  vexes* 

c.  7>  li*  i^>  ca.  1.  f4  n^ 

(aRo.Abr.686.)  *^ 
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**  De  recto**    lUetwn  is  a  proper  and  significant  word  for  the  (Post  9^  a. 
right  that  any  ba&y  and  wrmig  or  injury  is  in  French  aptly  called  346-  >•) 
tort ;  because  injury  and  wrong  is  wrested  or  crooked,  bemg  con- 
trary to  that  which  is  right  and  straight.     )^ow  the  hiw  uat  is 
linea  recta  est  indes  m  et  ohUquL  And  Britton*  saith,  that  tort  •Brit  fo.  1 16. 
a  la  ley  est  contraryey  and  as  aptly  for  the  cause  afiiretaid  is  in^  Fleu,lib.  a. 
jury  in  English  called  wrong.    And  injuria  is  deriyed  of  in  and  ca.  1. 
ju$y  because  it  is  contrary  to  right ;  so  as  a  faire  tort^  igfacere 
tortum.   And  Heta  saith,  [g]  est  autemjus  publicum  et  privatum^  [g\  Flcta,  lib.  6. 
quod  ex  natwraliius  praceptisy  aut  gentiwu,  aut  citilious  est  eol-  ca.  1. 
tectum;  et  quod  in  jure  scripto  jus  appeUatury  id  in  lege  An^us 
rectum  esse  dicitur.    And  IP  the  [A]  Mirror,  and  other  places  of  N  M^nor,c.  a. 
the  law,  it  is  called  droit ;  as  droa  defendy  the  law  defendeth.      !^  *  '  *^  *^  ^" 


sects. 


*^  In  the  Register.*'  Register  is  a  most  ancient  booke 

f\  5Q7|  of  the  conunon  law :  and  it  is  1^  two-fold,yiz.  registrum 
^    J  breviumoriginaliumyBndr^istrumbfeviumjudicialium. 

It  is  a  French  word,  and  si^dfieth  a  memonall  of  writs.  1 3  e.  1 .  ca.  34. 
Sometimes  the  register  of  originall  writs  is  called  registrum  can"  pi.  Com.  a8.  b.* 
pdlarue ;  because  all  original  writs  do  issue  out  of  the  chancery, 
as  extra  officinamjustitia;  for  the  antiquity  and  estimation  of 
which  booke  I  referre  the  reader  to  the  epistle  before  the  Tenth 
Part  of  my  Commentaries  (1). 

'<  Magfta  assisa  disendd'*  is  a  judicial  writ  to  the  sherife  to  (CrcCha.  511.) 
returnefoure  lawful!  knights  before  the  iustices,  there  upon 
their  oathes  to  retume  twelve  (2)  knights  01  the  vicinage  to  try 
the  mise  in  a  writ  of  right. 

''  An  assise  of  common  of  pasturcy  Sfc»*    Of  what  things  an 
assise  of  novel  disseisin  lay  at  the  common  law,  and  of  what  by 
the  statute,  you  may  reade  at  large  in  my  [k']  Reports  in  John  [j^]  s  Co.  45. 
Webbers  case,  where  the  authorities  of  law  are  plentifully  cited, 
and  they  and  the  statute  well  explained.     But  since  Littleton 
wrote  a  man  may  have  [/]  an  assise  of  novel  dissdsiny  assise  of  [fj  3a  H.  8. 
mord^  anc*  or  any  prcecipe  quod  reddat,  quid  ei  deforceaty  writs  ca.  7. 
of  dower,  or  other  writs  onginall,  as  the  case  shall  require,  of 
tythes,  pensions,  or  other  ecclesiasticall  or  spirituall  profit,  if  he 
be  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from 
the  same,  which  by  Uie  lawes  and  statutes  of  tne  resume  are 
made  temporall,  or  admitted  to  be  or  abide  in  temporall  hands; 
so  as  by  the  said  act  a  lay  man,  hamg  tithes  or  ofierings,  may 

either 


(1^  See  also  ant.  16.  b.  and  73.  b. 

(2)  This  is  the  number  mentioned  in  the  writ  to  the  sheriff,  and  also  in  the 
oadi  of  the  four  knights.  Booth  on  Real  Act.  96,  97.  But  hi  Mo.  67.  it  is 
said,  that  sometimeB^ourteen  have  been  returned.  In  King  v.  Drydeuy  being 
the  case  cited  above  in  the  margin  from  Cro.  Cha.  511.  twenty  were  returned 
by  the  four  knights ;  on  which  it  became  a  question,  whether  twelve  only  should 
have  been  returned,  and  whether  the  surplusage  did  not  vitiate  the  whole  return. 
But  no  adjudication  ajppears  in  Croke's  Report.  However  in  2  Ro.  Abr.  674. 
where  the  same  case  is  shortly  reported,  it  is  mentioned,  that  the  court  held 
the  return  good,  it  being  observed,  that  several  precedents  were  dted  in  fii^ 
▼our  of  such  a  return  ;  and  that  it  resembled  the  case  of  a  common  venvrcy  on 
which  it  was  usual  to  return  iwentyifoury  though  the  writ  is  restrained  to 
/torfre.— [Note  289.] 
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either  sue  for  the  subtraction  or  with-holding  of  the  same  in  the 

iecclesiastlcall  court,  or  at  the  common  law,  at  his  election.  And 

•  7  £.  6.  Dier,  fleeing  no  speciall  writ  is  given  *  by  the  statute,  the  party  must 

63,  &c.  have  a  generall  writ  of  assise  de  libero  tenemenioj  and  make  a 

speciall  pleint     But  hlspracipe  must  be,  qubd  reddat  omnes  tt 

omnimodas  dedmas  majoreSfmixtas^  et  minutas,  infra  Dale  quoguo 

modo  crescen*  contingent  ac  anttuatim  rennovan\  or  the  like,  ac* 

^  corcUns  to  his  case,    [m]  But  neither  assise  nor  any  pntdpe  did 

vidJledstils.  lyeof  uem  as  of  tythes  or  any  other  ecclesiasticari  duty  at  the 

YidJebriefede  Common  law;  for  the  assise  brought  of  the  toith  part  of  all  man- 

indicavit.  W.  3.  ner  of  come  growing  in  an  hundred  acres  of  land,  after  the 

ca.5.  Conjiui^  tythes  of  the  parson  Uiken,  was  a  lay  profit  apprender^  and  no 

ssrs;^ -.  /cci«i«tic.« V  ^  - 

lib.  5.  fo.  40a.     Britton,  fo.  900.     Regist  fo.  35.      4  £.  3.  97.  99.      16  E.  3.  Quaie 
imp.  147.    Vid.  a  H.  3.  tit.  Gnmt,  89.    (Cru.  Cba.  301.) 

But  ^thes  or  other  ecclesiasticall  duties,  that  came  to  die 
[ft]  s7  H.  8.  crowne  by  the  statutes  [n]  of  27  H.  8.  31  H.  8.  37  H.  8.  and 
of  Monasteries,  1  £.  g.  are  by  those  statutes  and  this  of  32  H.  8.  and  of  1  and 
r»tpnnted,  ^  Ph.  &  Maris  in  the  hands  of  laymen  temporall  inheritances, 
q?  H  8  ca.  4?  ^^^  ^^^^  ^^  accounted  assets ;  and  husbands  shall  be  tenants  by 
1  £.  6.  ca.  14.  the  curtesie,  and  wives  endowed  of  them,  and  shall  have  other 
1  &  ft  Ph.  &c  incidents  belonging  to  temporall  inheritances.  Onely  this  ec- 
Mar.  ca.  8.  clesiasticall  qiudity  they  have  that  the  owner  or  possesaor 
a  £.3.  ca.  13.  thereof  may  sue  for  the  subtraction  of  the  same  in  the  ecclesi- 
asticall court, 
[o]  3  £.6.  ca.  13.      But  by  another  [0]  statute,  remedy  is  given  as  well  to  the  lay 

person  as  to  the  ecclesiasticall  person,  for  subtraction  of  all 
manner  of  prediall  tythes ;  and  he  shall  recover  the  treble  valoe 
if  they  be  not  justly  divided  or  set  forth ;  and  albeit  the  treble 
value  be  not  expresly  given  to  the  proprietary  of  the  tythes,  yet 
forasmuch  as  he  is  the  party  grieveid,  and  he  hath  the  propertie 
and  interest  in  the  tythes,  the  treble  value  is  given  to  him;  and 
whensoever  a  statute  ^iveth  a  forfeiture  or  penaltie  against  him 
which  wilong^ly  detameth  or  dispossesseth  another  of  his  duty 
or  interest,  in  that  case  he  that  hath  the  wrong  shall  have  the 
forfeiture  or  penalty,  and  shall  have  an  action  therefore  upon  the 
statute  at  the  common  law,  and  the  king  shall  not  have  Uie  for- 
[p]  Pasch.  ag.  feiture  in  that  case.  And  so  it  was  [p]  adjudged  in  the  ex- 
Elifc  between      chequer  upon  conference  with  other  judges,  in  an  information 

wlj^ll'the'^-  ^^^  ^^  ^'■®°^®  ^^^^^  ^^^  °°^  setting  out  of  tythes  in  Idingion  m 
chequer,  and  so  ^^®  county  of  Cambridge  (3).  And  if  the  proprietary  will  sue  for 
it  was  resolved    such  subtraction  of  tythes  in  the  ecclesiasticall  court,  then  he 
by  all  the  judges  shall  recover  but  the  double  value  by  the  expresse  words  of  the 
upjMiconfepcnce  ^ct.    Wherein  it  is  to  be  observed,  that  the  act  of  parliament 
icb.4Ja.regts.  j^^  give  a  temporall  remedy  at  the  common  Uw  to  parsons  and 
vicars  and  other  ecclesiasticall  persons  for  an  ecclesiasticall  duty, 
and  to  laymen  proprietaries  of  tyUies  the  like  remedy:  but,  as  it 
hath  beene  said,  they  have  election  either  to  sue  for  the  trd>le 
value  at  the  common  law,  or  for  the  double  value  in  the  ecclesi- 
asticall court,  or  for  subtraction  of  tythes  there  also  (4). 

"Assise 

■  ■        '       ■■  ■,■■■,  .     >  ■  

(3)  The  same  case  is  more  fully  stated  by  lord  Coke  in  3  Inst.  650.  being 
part  of  his  comment  on  the  statute  of  3  Ed.  o. 

(4)  Since  lord  Coke*s  time  a  third  remedy  for.  tithes,  where  they  are  of 
small  value,  has  been  given;  for  by  the  7  &  8  W.  3.  c.  6.  tithes  under  40s. 

may 


•wr 
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I  ^^  Anise  oftnortdauncester."  Assua  martii  antecessorU.  [q]  This  [q}  Britton, 

jj  writ  a  man  may  have  after  the  decease  of  his  immediate  ancestor ;  ft>*  ^7^'  1 79*  &<^- 

,  as  where  his  father,  modier,  brother,  sister,  uncle  or  auit,  dye  ^^^SJT'  ''^'^ 

i,  seised  of  any  lands,  and  an  estrangcr  abate,  &c.  totnm,fy,^, 

i  &c  Mirror,  ca.  9.  sect.  15.    F.  N.  B.  1 14,  &c. 

i 

I-  *^  Assise  of  darreinepreseniment,*' AssuatdHmaprigsenUaumis, 

whereof  you  shall  reade  [r]  plentifully  in  our  bookes.  M  Britton, 

^  **     '^  "^  OL  90.  fo.  aaa. 

Bract,  lib.  4.  fo.  S38.    Mirror,  obi  sopra.    F.  N.  B.  195.    Regist.  orig.  90. 

•  -. 

To  these  may  be  added  assisa  utrutn,  or  juris  utrumy  \s\  which  [f]  Bracton, 
is  the  highest  writ  a  parson,  vicar,  &c.  can  have  for  the  re-  '<>•  ^^b*  «86. 
covering  of  the  glebe  land,  &c.  in  ri^ht  of  his  church.     But  it  fo""**"' Mi^^V 
may  be  demanded,  wherefore  these  originall  writs  are  called  by  obi^j^ra.  *"**'' 
the  speciall  name  of  assises  more  than  other  originall  writs ;  and  p.  n.  d.  4B>  49. 
here  Littleton  yieldeth  the  reason,  because  that  by  these  writs  it 
is  commanded  to  the  sherife  quhd  summoneat  1  s,  which  is  as  much 
to  say,  as  to  summon  a  jury.  So  as  in  these  cases  there  is 

[1 5971  *  i*^  returned  the  first  day,  and  they  are  to  ts*  appeare 
u    M  as  soone  as  the  defendant.     And  because  by  these 
'  *       writs  a  jury  is  to  be  returned,  the  law  calleth  them 
assises,  ab  effectu ;  because  an  assise  (which  in  this  sense 

signifieth 


may  be  recovered  in  a  summary  way  before  two  justices  of  the  peace :  and  by 
the  7  &  8  W.  3*  c.  34.  which  was  at  first  temporary,  but  is  now  made  perpetual, 
tithes  under  ten  pounds  are  made  recoverable  from  Quakers  in  the  same  way» 
In  London,  tithes  by  the  d7'H.  8«  c.  1 2,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  lord  diancellor.  To  these  various  modes  of  proceeding 
for  tithes  snould  be  added  the  equitable  remedy  by  bill,  either  in  ctiancery  or 
the  exdhequer ;  both  of  which  courts  have  long  entertained  suits  for  tithes* 
Formerly,  ^however,  the  jurisdiction  of  chancery  in  this  respect  was  questioned, 
it  being  so  far  from  settled  in  lord  Coke's  time,  that  there  are  instances  of 
controverting  it  even  since  the  Restoration.  1  Freem.  303.  2  Cha.  Cas.  237. 
But  as  to  the  exchequer,  tithes  are  said  to  have  been  anciently  cogm'zable 
there :  thoueh  this  is  contradicted  by  lord  chancellor  Nottingham,  who  dates 
the  oriein  of  the  proceeding  by  English  bill,  and  consequently  that  court's 
equitable  jurisdiction  over  tithes,  ^om  the  statute  of  Hen.  5,  erecting  the 
court  of  augmentation.  Hardr.  1 16.  1  Freem.  303.  and  33  H.  8.  c.  39.  This 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  is  generally 
considered  as  merely  incidental  and  colkUeral;  namely,  as  a  conseouence  of 
their  jurisdiction  in  account  and  in  enforcing  discovery.  3  Blacxst  Com. 
gth  ea.  437.  and  the  reasons  of  the  appellant  in  Whitehead  and  others  v.  Travis 
and  others,  Dom.  Proc.  January  1779.  But  some  give  a  broader  foundation 
to  this  branch  of  excheouer  jurisdiction;  and  in  respect  of  extraparochial 
tithes,  which  are  part  pf  the  ancient  inheritance  of  the  crown,  they  insist 
that  suits  for  tithes  must  ever  have  fallen  within  the  compass  of  the  exchequer's 
direct  and  substantive  jurisdiction  as  a  court  of  revenue.  See  the  case  of  re- 
spondent in  the  appeal  before  cited,  and  Hard.  117.  Perhaps  it  is  upon  this 
laea,  as  well  as  on  account  of  the  greater  frequency  of  suits  for  tithes  in  the 
exchequer,  that  lord  Hardwicke  odls  that  court  die  proper  jurisdiction  for 
them.  3  Atk.  247.  Yet,  I  confess,  it  seems  to  me,  that  tne  antiquity  of  the 
exchequerjurisdiction  in  the  particular  case  of  extraparochial  tithes  is  no  proof 
of  a  jurisdiction  as  to  tithes  in  general.  See  further  as  to  ^e  jurisdiction  of 
chancery  and  exchec^uer  over  tithes,  Rayner's  Cases  at  lai^,  Introduct.  xiy. 
and  yin.  Abr.  tit.  Dismes. — [Note  290.] 


159.  b.}  Of  Rents.       L.  2.  C.  12.  Sect  234. 

•tfiiifi«thajiir}r)MtobereCttniad.    But  beade  thpiignifiritwi 
*  WUp  Chat     of  tlie  writ  *  of  aflnse,  wbertcfiLMdom  here  tpcukefh,  k  mg^ 
cs.  19.  md        niCeth  the  whole  proceeding  upon  the  writ. 
W. «.  oi.  «5»         In  other  originall  writs  reffiuarij  no  jiuy  is  to  be  retmiied 

before  the  appearance  of  Uie  parties  and  an  issue  joyned 

between  them ;  and  therefore  Uiese  other  oriffinalls  are  not 

called 


^^  For  an  ordinance.**  Here  assisa  signifieth  an  ordinance,  &cl 
Ordinance,  ordinaHo,  is  derived  of  the  vert>e  ordinare,  to  ordaine 


4^  E.  3!  tT         inquisUionibus  and  ordinaHo  contra  servicntes,  and  other  statutes 
Bedit.orig.169.  many  times  called  ordinances;  and  it  is  said  almost  ia  every  act 
^     vid  ?c^'  ^^P**^^*®™^^*!  *  B®  *^  therefore  ordained.  Sec.  by  authority  of  this 
k  Prince'f  owe'  Parliament,'  or  the  like.    But  ^  conversoy  every  ordinance  is  not 
'  a  statute,  as  that  of  8  H.  6.  cap.  39.  (1)  for  every  statute  most 
be  made  by  the  king,  with  the  assents  of  the  lords  and  com- 
mons ;  and  if  it  appeare  by  the  act,  tfiat  it  was  made  by  two  of 
them  onely,  it  is  no  statute  (2). 

The 


(1)  In  Dy.  144.  b.  the  reporter  questions  tliis  same  statute  or  ordinance,  and 
on  the  same  ground  as  is  expressed  in  the  Prince's  case  cited  by  lord  Coke ; 
namely,  that  the  king  and  the  lords  are  named  without  the  commons.  Bufe 
the  editor  of  the  last  edition  of  Dyer  gives  a  note  tending  to  obviate  th^  obr 
jection  thus  taken.  The  8  H.  6.  c.  29.  is  also  supported  as  a  statute  by 
Mr.  Serjeant  Hawkins  and  Mr.  Ruffhead  in  the  prefaces  to  their  respective 
editions  of  the  Statutes  at  lar^e.  The  latter  of  these  urges  two  strong  aigu* 
ments  in  favour  of  the  8  H.  6.  c.  29.  exclusive  of  the  gieneral  argument  for 
presuming  the  assent  of  the  commons,  of  which  in  the  i^ext  note.  Ac^osding 
to  the  first,  the  roll  containing  the  8H.  6,  has  a  general  preface,  which  mentions 
the  assent  of  the  commons  in  terms  referrible  to  all  the  chapters  of  that 
year.  The  second  is,  that  the  22  H.  8.  c.  10.  expressly  refers  to  the  8  H.  6* 
c.  29.  as  a  statute,  and  therefore  that  the  latter*  has  been  l^islatively  rC'* 
cognized.— [Note  291.] 

(2)  Ace.  4  H.  7.  18.  b.  Mo.  824.  and  the  Prince's  case,  8  Co.  20.  a.  Ia 
4  Inst.  25.  lord  Coke  also  describes  a  statute  as  having  the  consent  of  king, 
lords,  and  commons,  and  an  ordinance  as  made  by  only  one  or  two  of  them.-— 
But  Mr.  Prynne  is  very  angry  with  lord  Coke  for  thus  distingjiishing  between 
an  ordinance  and  a  statute.  He  first  attacked  the  difference  m  his  IreMortket 
JUdivivus  I  and  there  he  is  very  copious  in  his  arguments  and  instances  i^ahist 
it.  But  Mr.  Prynne  did  not  rest  hare ;  for  he  continued  Uie  subject  in  varioas 
subsequent  publications ;  name^,  in  his  preface  and  index  to  what  is  caHed 
Cotton's  Abridgment  of  the  Kecords,  and  in  his  Aninuidversions  011  the 
4th  Institute.  See  the  latter  book,  p.  13.  But  m  all  these  works,  particuhvly 
his  Irenarches  RetUvimUf  he  appears  to  me  to  labour  the  point  in  a  maooer 
which  indicates  a  verv  considerable  misapprehensicm  of  lord  Coke.  It  is 
manifest  from  his  loroshin's  words  here,  that  he  did  not  mean  to  deny  that 
the  tierm  of  ordinance  mignt  not  be  or  was  not  frequently  u>pUed  to  atatutes ; 
for  he  here  adduces  instances  of  such  an  application.  His  chief  intent  was 
to  guard  against  universallv  and  indiscriminately  so  considering  all  ordinanees 
in  parliament.  But  Mr.  Pryime,  not  connecting  wfalt  is  hete  said  by  kid 
Cpk^  wiih  his  words  in  the  4th  Institute,  but  looking  to  the  latlfer  osif, 
tedioMsly.^dprovokingly  argues  as  if  lord  Coke  had  deoiad  that  an  ordinaaee 
could  be  or  was  in  any  case  a  statute.     Not  conleiit  frith  fightimf^  ^ 
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The  example  pat  by  Littleton  b  assua  panis  ct  cervisia,  [s]  This  [«]  Mir.  ca.  i . 

ordinance  was  made  at  a  parliament  holoen  anno  51  H.  3.  and  the  >Mt.  13.  &ca.  4. 

h'ke  ordinance  was  made,  entituled  assisa  cervisuBy  which  jou  may  ^?  Articles  de 

see  in  old  Magna  Charta^  fol.  57.  b.   [t]  And  so  assisa  de  Claren-  fo'^ge."^      ^ 

cfoft,  which  was  in  10  H.  2.  and  assisa  Jbresta  ordained  in  anno  [t]  staunf.  fo. 

34  E.  1.  and  such  like.    And  aptly  an  ordinance  of  parliament  118.  Mir.ca.3. 

antiquitie  hath  c^ed  an  assise,  for  that  an  act  of  parliament  ^^*  ^5- 

doth  ordainesuch  a  certaine  order,  as  nothing  can  be  done  more  ^I^t  <Jri?|i?i'« 

or  lesse  by  right.   [«]  And  FUta  saith,  et  habet  rex  in  potestaie  [u]  piet.  U.*  1. 

ftcJ  ut  leges  et  consuetutUnes  et  assisas  in  resrw  suo  provisas  et  ap-  cm,  17. 
probatas  etjuraiasy  ^c  where  assises  are  taken  for  statutes,  which 
are  the  erocts  of  the  sessions  of  parliament. 

De  pondenhus  et  mensuris^  01  weights  and  measures,  is  a 
most  necessary  learning  to  be  knowne,  and  daily  in  use,  but  it 

,  belongeth 

imaginary  proposition,  Mr.  Prynne  runs  into  the  contrary  extreme  of  asserting, 
that  acts  or  parliament  and  ordinances  are  universally  and  mvariably  the  same. 
Thus  the  true  questions  arising  on  the  subject  were  in  great  measure  lost 
sight  of,  or  at  least  were  so  obscured  by  being  complicated  with  foreign  and 
needless  discussion,  as  not  easily  to  strike  the  reader.  The  real  topics  for 
debate  with  lord  Coke,  and  those  which  should  have  been  pobtedly  attended 
to,  were,  first,  whether  the  term  of  ordinance  was  ever  in  fact  applied  to  a 
provision  made  during  the  time  of  parliament  by  only  one  or  two  of  the  three 
Draiich^  of  the  legislature ;  and  secondly,  and  principaUy,  whether  naming 
only  one  or  two  parts  of  the  legislature  doth  exclude  the  presumption  of  the 
third's  having  assented.  As  to  the  former  of  these  questions,  it  is  rather 
verbal ;  and  therefore  I  will  here  only  observe  upon  it,  that  using  the  word 
ordinance  in  the  manner  stated  by  lord  Coke  seems  well  enough  to  answer  the 
purpose  of  discrimination ;  that  uie  word  miiy  have  been  frequently  so  applied 
in  ancient  times,  notwithstanding  the  numerous  examples  of  a  contrary  appli- 
cation so  industriously  collected  by  Mr.  Prynne ;  that  lord  chief  justice  Crew 
piartly  adopts  lord  CoWs  idea;  that  Mr.  Pr3mne  himself,  in  his  later  writings,» 
though  he  still  denies  lord  Coke's  distinction,  brings  fotward  and  acknowledges 
precedents  which  tend  in  some  deeree  to  affirm  it ;  and  that  calling  the  acts 
of  the  parliament  in  the  reign  of  Cnarles  I,  without  the  royal  assent  to  them^ 
ordinances,  seems  to  have  originated  from,  lord  Coke's  differences  between  an 
ordinance  and  a  complete  statute.  See  W.  Jo.  103.  -  Piynne's  Index  to  Cot: 
Abridem.  of  Rec.  title  ordinances,  and  his  Animadv.  on  4  Inst.  .13.  As  to  the 
second  question,  besides  what  may  be  found  in  Mr.  Prynne's  pieces,  it  has 
been  distinctly  considered  by  Mr.  seijeant  Hawkins  and  Mr.  Ruffhead,  both 
of  whom,  in  the  pre&ces  to  their  several  editions  of  the  Statutes,  anxiously 
oppose  lord  Coke's  idea  of  not  presuming  the  assent  of  lords  or  commons, 
wnere  the  record  names  one  but  omits  the  other.  The  eeneral  purport  of  the 
reasons  urged  by  the  former  is,  the  various  irregular  and  sometimes  inexplicit 
penning  of  the  more  ancient  statutes,  the  allowed  force  of  several  statutes  ix^ 
which  only  the  king  is  named,  and  the  long  reception  of  others  which  do  men- 
tion the  long  and  lords  without  the  commons.  The  latter  editor  pursues  the 
like  tppics  more  at  large,  but,  as  it  seems  to  me,  in  terms  less  guarded ;  some 
passages  of  his  preface  being  such  as  may  encourage  a  hast^  and  unlearned 
reader  to  fall  into  the  unwarrantable  supposition,  uiat  the  right  of  assent  in 
the  commons  is  disputable  even  as  late  as  the  reign  of  Richard  the  second, 
rather  than  induce  nim  to  presume  the  &ct  (Mf  their  assent's  having  been  given. 
See  further  on  this  subject,  and  for  the  various  sense  of  the  word  ordmancct 
n  Whitelocke  on  the  writ  of  Parliament,  Elsynffe  on  Pari,  last  ed.  26.  and 
Barringt.  on  Ant.  Stat  4th  ed.  46.  See  also  lord  Macclesfield's  Tr.  6  St.  Tr. 
759 ;  and  see  p.  45  Record  Committee  of  H.  of  Comm.  ordered  to  be  printed 
i8oO|  and  Mr.  Rose  on  Mr.  Fox's  History,  37,  in  note.— .[Note  292.] 
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belongeth  not  to  this  treatise.    In  some  other  (if  Grod  so  please) 
someidiat  shall  be  said  of  them  (3). 


Sect.  235. 

yJLSO,  if  there  be  lord  and  tenant ,  and  the  lard  granieth  the  rent 
of  his  tenant  by  deed  to  another,  saving  to  him  the  other  services,  and 
the  tenant  atturnetn,  that  is  a  rent  secke,  as  it  is  aforesaid.  But  if  the 
rent  be  denied  him  at  the  next  day  of  paytnent,  he  hath  no  remedie; 
because  that  he  had  not  thereof  any  possession.  But  if  the  tenant  when 
he  attumeth  to  the  ^antee,  or  afterwards,  will  give  a  venie  or  a  halfe- 
penie  to  the  grantee  tn  name  of  seisin  of  rent,  then  if  after  at  the  next 
day  of  payment  the  rent  be  denied  him,  he  shall  have  an  assise  of  noYei 
disseisin.  And  so  it  is  if  a  man  grant  by  his  deed  a  yearely  rent  issuing 
out  if  his  land  to  another^  S^c.  %f  the  grantor  then  or  after  pay  to  the 
grantee  a  penie,  or  an  halfepennie,  in  the  name  of  seisin  of  the  refd, 
then,  if  after  the  next  day  of  payment  the  rent  be  denyed,  the  grantee 
may  have  an  assise,  or  else  not,  ^c.% 

"^^D  the  tenant  attumeth:*    Here  it  appeareth,   that  an 
attornment  (that  is,  an  agreement  to  the  grant)  is  no 
seisin  of  the  rent. 

**  He  hath  no  remedie^  Sfc^*  which  is  as  much  to  say,  as  he 
hath. not  any  remedy  either  at  the  common  law,  or  in  any  court 
of  equity,  which  is  worthy  of  observation. 

See  mora  of  this  *'  WiU  give  a  penie  orahalfepenie,  Sfc.  in  name  of  seisin  qfrent, 
in  the  Chapter  Sfc»"  Here  it  is  to  be  observed,  that  payment  of  any  money  in 
^^^.ttomeineot,  name  iif  seisin  of  the  rent,  before  any  rent  become  due,  is  a  good 
U  Co^  1  o  Pott  ^^^"  ^^  ^^  ^^^^  ^  ^^^  ^^  assise  when  it  is  due ;  and  that,  ^riucb 
314.  b!  315,  a.)    is  given  in  the  name  of  seisin  of  the  rent,  worketh  his 

1^  e£Fect  to  give  seisin,  and  yet  is  no  part  of  the  rent,  ["16071 
nor  shall  be  abated  out  of  the  rent :  but  you  shall  read  [_  |^  J 
more  hereof  hereafter,  Sect  $6$. 

**  A  penie,  or  a  halfepenie,  Sfc,"  Here  by  this  fSccJ  is  implyed, 
tliat  so  it  is  of  the  gin  of  a  sheepe,  or  an  oxe,  or  a  ring,  or  a 
paire  df  gloves,  or  a  pound  of  pepper,  or  of  any  valuable  thing. 

(6  Co.  56.  b.  **  So  it  is  if  a  man  grant  by  his  deed  a  yeardy  rent  issuing  omt 

4  Co.  9.)  of  his  Iqnd  to  another,  Sfc"    By  this  (8fc.)  is  unplyed,  that  the 

grant  and  deliverie  of  the  deed  is  no  seisin  of  the  rent ;  and  that 
a  seisin  in  law,  which  the  mntee  hath  by  the  grant,  is  not  'suf- 
ficient to  maintaine  an  assise  or  any  other  reall  action,  but  there 
must  be  an  actuall  seisin. 

Sect 


(3)  Accordingly  lord  Coke  discourses  a  little  on  these  subjects  in,  two  other 
works.    See  a  lost.  41.  and  4  Inst.  373. 
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Sect.  236. 

j^LS  O,  of  rent  secke  a  man  may  hctt>e  an  assise  of  mortd'auncesten 
or  a  writ  of  ayel  or  cosinage,  and  all  other  manner  qfactiotis  realls, 
as  the  case  lyetn,  as  he  may  have  of  any  otiier  rent. 

**y4  ^^^^  of  ^y^r  hreve  de  avo.    This  writ  lieth,  where  Bract  li.  a.  fo. 

the  grandfather  or  grandmother  was  seised  of  any  land  in  67.  Brit.  c.  89- 
fee  the  day  that  he  died,  and  an  estranger  abate,  the  heire  shall  p  ^  ^^'n  &** 
have  this  writ,  [to]  And  if  the  greatgrandfather,  besaiel,  proavusy  p  ^^Baau^ 
or  mat  grandmo&er,  ie^aiefej, /TToavia,  be  seised  as  is  aioresaid,  pV.!/ 
and  die,  &c.  the  heire  shall  have  a  writ  de  besaieL  proavo*  or  i*Jl  t^V?"^ 
bemide,,pro«oia,ifc  '^  LaVJ^ 

F.N.B.  AA1.A.B.    BnttOD,  ca.  76. 

''  A  Wfit  qfcosinage,^  breve  de  cojisanguinitate.   [a]  This  writ  M  Bract  lib.  a. 
Iteth,  where  the  great  grandfather's  father,  tritavus  ( td  est  J  tertius  ">•  ^-    ^^ 
avusy  or  abavus  ("id  est)  avus  avi,  was  seised  as  is  aforesaid,*  or  m^/i  ^\.'^ 
where  g^randfiither^s  or  grandniother^s  mother,  &c.  ui  smra.  F.N.B'oai. 
And  so  it  is  of  the  seisin  of  the  brother  of  the  grandfother's 
grandfiither,  &c.  (i). 

'^  Rent  secke.''    And  so  it  is  of  a  rent  charge  to  all  respects. 

**  And  att  other  manner  of  actions  reals.''  Hereupon  some  have  15  £.3.  Hon 
gathered,  that  a  man  shatihaYe  a  writ  of  right  or  a  rent  secke,  de  jonfee,  97. 
or  of  a  rent  charge  albeit  they  be  against  common  ri^t.    But  ?£'«^]wit  01 
that,  which  hath  beene  said  by  Littleton  of  an  assise  of  mortdaun^  p,  ^^^  ^;  ^  ' 
tester f  a  writ  oiayd,  cosinagCy  and  other  actions  realls,  is  to  be  14 s!^; 5. 
understood  after  seisin  had  by  some  of  the  ancestors  of  the  de*  Diversity  des 
mandant ;  for  without  an  actvuill  seisin  or  seisin  in  deed,  none  of  ^^'  *  ^7* 
these  are  maintainable.  ^g^ifaaa. 


rl60l  t^Sect.  237. 

A  LSO,  there  be  three  causes  of  disseisin  of  rent  service,  that  is  to  say, 
'^  rescous,  replevin,  and  enclonire.  Rescous  is,  when  the  lord  dss- 
traineth  in  the  land  holden  of  him  for  his  rent  behind,  if  the  distresse 
be  rescued  from  him,  ornf  the  lora  come  upon  the  land,  and  will  dis- 
treine,  and  the  tenant  or  another  man  will  not  suffer  him,  ^c.  Replevin 
is,  when  the  lord  hath  distrained,  arid  replevin  is  made  of  the  distre^  by 
writ  or  by  plaint.  Enclosure  is,  if  the  lands  and  tenements  be  so  enr 
closed{i)  t»  that  the  lord  may  not  come  within  the  lands  and  tenements  for 

to 


(i)  See  the  table  forthe  degrees  of  consanguinity  placed  before  fol.  18. 
(1)  t  enclosed  not  in  L.  and  M.  but  in  Roh.  P.  and  Red. 
Voh.  I,  R  R 
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to  distrein.  And  the  cattse,  why  such  things  so  done  be  diss&sins  made  to 
the  lord,  is  for  this,  tluU  by  such  things  the  lord  is  disturbed  of  the  meane 
by  which  he  ought  to  have  come  to  his  rent,  soil,  of  the  distresse  (2). 

^^S;  Ab"  ^^^'  ''R  ^^^^  ^^y^  lUkcussus,  is  here  described  by  LitOetM.  It 
4s6  4^    ^'^  ^  *"*  ancient  French  word  comming  from  rescowrrer  (id  est  J 

Hob.  180W  recuperare^  that  is,  to  take  from,  to  rescue  or  recover.    Remcotu 

Dy.  041.  is  a  taking  away  and  setting  at  liberty  against  law  a  distresse 

Cro.  Cha.  109.  taken,  or  a  person  arrested  by  the  proces  or  course  of  law.  And 

Ts  EL^  ]?^'^'^  ^^  ^  ^'Q^*  as  to  the  pobt  of  the  disseisin,  to  rescue  the  distresse 

44JL  t'^o.  b.  ^^^  ^^  ^  taken,  and  before  hand  to  resist  and  withstand  the 

aoH.7.  i.a.  taking  of  it;  but  yet  it  is  no  rescous,  until  it  be  distreyned. 

ai  H.  7. 4o.a.  And  therefore  you  may  make  size  disseisins  of  a  rent  serrice ; 

fiH  ?'  iv*'^'  r«cott«  of  a  distresse,  resistance  to  distreyne,  replevin  (3),  indo- 

— ;.:'»  '^  !%  n  sure,  counterpleadinir  of  Ae  title,  and  youchinir  of  a  record  and 

Ass.  43.  8  £.1.  foihng.    If  the  tenant  rescue  the  distresse,  and  after  is  disseised 

ibid.  4&6.  cf  the  tenancie,  yet  the  assise  lieth  against  him  for  the  disseisin 

W.^.  ca.  6.       done  of  the  rent  by  the  rescous. 
i«H.7.  ^ 

Keiiwaj,  f  o.    (Post.  393.  a.) 

^'  For  his  rent  behind,**  Here  Litllelon  decideth  an  ancient 
M  6  R.  3.  question  in  our  bookes,  [p]  viz.  that  the  rent  must  be  behind,  or 
HeKoas,  10.  ^^  thetenant  may  make  rescous :  for  if  no  rent  be  behind  when 
^  v*  ^'  ^^'  the  distresse  is  taken,  how  can  the  rescous  amount  to  a  disseisin  of 
RescoQs,  17.       ^®  '^"^  when  none  is  due  ?   And  so  it  is,  if  the  tenant  resist  the 

33  H.  6. 3.  b.      lord  todistreine,  when  there  is  no  rent  behind,  this  can  be  no  dis- 

6  £.  4.  1 1.  b.  seisin  of  the  rent  for  the  cause  above  sayd,  and  this  (as  it  appear* 
^  E  ^  fi^  ^^  ^  Littleton)  holdeth  as  well  in  case  of  a  rent  service  betweoi 

34  ILd,  47.  ^^^  and  tenant,  as  in  case  of  a  rent  charge,  &c.  And  so  I  heard 
F.  X.  B.  »o3.  £.  sir  Ckriitapher  Wrayi  chief  justice  say,  Uiat  he  had  adjudged  it. 

3  H.  4.  ai.  r6.  And  that  which  the  tenant  may  do  when  there  is  no  rent  behind, 

4  £•  6.  iQay  II  stranger  do,  if  his  beasts  be  distrained.  If  the  tenant  ten- 
M  E^a^s'  ^  dcr  the  rent  tothelord  when  he  is  to  take  the  distresse,  if  notwitfa* 
39  H.  6. 7.  standing  .the  lord  will  distrayne,  the  tenant  may  make  rescous  (4). 
4  Ca  II .  If  the  rent  of  the  lord  be  behind,  and  the  lord  distreine  the  cattell 
Bevitl's  case.  of  the  tenant  in  the  high  wav  witliin  his  fee,  the  tenant 

^K  ^  *'h.  ™®y  midce  ty  rescous,  for  that  it  is  defended  by  law  to  PlSl  T\ 
9  Co.  33.)  distreine  in  the  (1)  high  way.    And  by  the  same  reason  I     it,  J 

7  £.4. 34.         if  the  lord  will  distreyne  averia  canuke,  where  there 

(5  Co.  76.) 

17  £.  3. 43.    Vid.  tit.  Rescotu,  14. 


yn^m 


(3)  of  the  distresse  not  in  L.  and  M.  Roh.  nor  P. 

<3)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes,  it  is  objected  to 
considerinff  replevin  here  as  a  disseisin,  that  bringinj^a  replevin  is  a  course  of 
law,  and  that  neither  an  express  denial  of  a  rent-service,  nor  keeping  the  land 
without  any  thing  distrainable  by  law  upon  it,  amounts  to  a  disseisin.  Yet 
the  annotator  allows,  that  there  is  an  ancient  pleading  in  assise  to  warrant  ^e 
doctrine,  the  material  words  of  which  he  gives  at  length.— [Note  293.] 

(4)  See  several  authorities  accordingly  cited  in  the  case  of  the  six  car- 
penters, 8  Co.  146.  b.  and  147.  a.  There  too  lord  Coke  states  the  diversities, 
m  point  of  effect,  between  tender  on  the  land  before  distress,  tender  after 
distress  and  before  inclosure,  and  tender  after  inclosure.  See  also  Hob.  207. 
— [Note  294.] 

(1)  It  is  &o  provided  by  the  statute  of  Marlebridge,  chap.  15.     But  the  king 

is 
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18  a  sufficient  diptresse  to  be  taken  (a)  besides^  or  if  the  lord  - 
distrayne  any  thing  that  is  not  distreynable,  either.by  the  com- 
mon law,  or  by  any  statute,  the  tenant  may  make  rescous. 
.     Note,.th^T%  is  a  rescous  in  deed  and  a  rescous  in  law.    Of  a  (Aut.  47.  b. 
rescous  in  deed  somewhat  hath  already  been  spoken.   A  rescous  ^'^'^'l^^^'^ 
in  law  is,  when  a  man  hath  taken  a  distresse,  and  the  cattle  ^^  3*  ResooM> 
distr^ned  as  he  is  driving  of  them  to  the  pownd  go  into  the 
house  of  the  owner,  if  he  &at  tooke  the  distresse  demand  them 
<»f  the  owner,  and  he  deliver  them  not,  this  is  a  rescous  in  law, 
and  so  of  the  like. 

And  every  word  of  IMtkton  is  materiall,  for  he  saith ; 

**  In  the  land  hclden  of  him*'    And  therefore  if  the  lord  44 £.3*30. 
distreyne  out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  ^^  ^- 
may  make  rescous,  unless  it  be  in  some  speciall  cases.  \i^!n[\] 

As  if  the  lord  come  to  distreyne  cattle  which  he  seeth  then  at  h!  7. 40. 
within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  34  H.  6. 18. 
to  distreyne,  drive  the  cattle  out  of  the  fee  of  the  lord  into  ^.^^  4- 10. 
some  place  out  of  his  fee ;  yet  may  the  lord  freshly  follow,  and      '^j'a*  **  •"* 

,.  ^     '^      *i-         .^1  jJi-'^^         !1  ^       1        "^  11.  '^  case deAvowne. 

distreyne  the  cattle,  and  the  tenant  cannot  make  rescous,  albeit  ^g  q^^  ^^^ 
the  place  wherein  the  distresse  is  taken  is  out  of  his  fee,  for  piowd.  37.  b. 
now  in  judgement  of  law  the  distresse  is  taken  within  his  fee,  88A*slD«t.i3i. 
and  so  snail  the  writ  of  rescous  suppose.  ^^  ^^*  ^*    . 

But  if  the  lord  commmg  to  distrepe  had  no  view  of  the  cattle  *  ^*  ^^'  ®'*  *^ 
within  hb  fee,'  though  the  tenant  drive  them  off  purposely,  or  if 
the  cattle  of  themselves  after  the  view  go  out  of  the  fee,  or  if 
the  tenant  after  the  view  remove  them  fo?  any  other  cause  than 
to  prevent  the  lord  of  his  distresse,  then  cannot  the  lord  distreyne 
them  out  of  his  fee,  and  if  he  doth  the  tenant  may  make  rescous.. 

If  a  man  come  to  distrejoie  for  damage  Jeasanty  and  see  the  16  E.  4.  low 
beasts  in  his  soyle,  and  the  owner  chase  Uiem  out  of  purpose  ^,  ^  ^-  ^V*^' 
before  the  distresse  is  taken,  the  owner  of  the  soyle  cannot  dis-  "^?  l^n     ^ 
treyne  them,  and  if  he  doth,  the  owner  of  the  cattle  may  rescue  "  '  ^^^ 
them ;  for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distresse ;  and  so  note  a  diversitie. 

There  is  a  diversity  [a]  betweene  a  warrant  of  record  and  a  [a]  14  H.  7.  so. 
warrant  or  an  authoritte  in  law ;  for  if  a  capiag  be  awarded  to  the  ^  JMtke  de 
gherife,  to  arrest  a  man  for  felony,  albeit  the  party  be  innocent  ^^'  ^  ^ 
yet  cannot  he  make  rescous.    But  if  a  sherife  will,  by  authoritie  ^  i^^^  ^,  ^ 
which  the  law  giveth  him,  arrest  any  man  for  felony  which  is  not 
guiltie,  he  may  rescue  himselfe  (3). 

, "  Reptevin" 

is  excepted.  See  the  commentary  on  that  statute  in  2  Inst  131.  Some  dis- 
tresses also  by  the  subject  are  not  within  this  provision,  of  which  there  are 
instances  given  with  the  reasons  in  a  Inst.  1 33.  and  lord  Hale's  notes  on  F.  N.  B. 
go.  A.^Note  295.] 

(2)  Ace.  ant.  47.  a.  and  more  at  large  in  a  Inst.  133. 

(3)  But,  such  arrest  virttUe  officii  being  made  on' a  just  ground  of  suspicion 
of  felony,  the  party  rescues  himself  at  his  peril ;  for,  according  to  lord  Hale, 
if  in  the  attempt  to  make  the  rescue^  he  is  upon  necessitv  slain,  it  is  no  felony 
in  the  officer ;  and  on  the  same  principle  if  the  officer  is  killed  it  will  be  murder, 
a  Hal.  H.  P.  C.  85,  86,  87.  9a,  93.  The  obvious  reason  is,  that  the  law  makes, 
it  a  duty  m  the  flherilF  and  certain  other  officers  to  arrest  for  felony  on  just 
suspicion ;  and  therefore  rescue  from  such  arrest  is  resistance  of  a  lawful 
auttiority.  If  this  be  so,  lord  Coke  is  here  too  unqualified  in  expresaioni 
See  further  on  this  point,  Fost  270.  1  Bum's  Justice,  tit.  Arrest^  ana  Hough 
Rep.  345.— [Note  296.] 

R  R  2 
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rft]Brit.lb.ioe.  **  ReptemT  [b]  u  derived  of  rq)l^iare^  to  reddiTer  to  Ae 

'^^  *'*>•  f  owner  upon  pledges  or  sureCie. 

a^  I'  aect'^!  Ipi  ^^^  ^^  counterplead  the  plaintife  in  muam,  by  wfaich 

^t  145.  b.)  ^^  ^  delayed,  maketh  nim  diat  pleadeth  it  a  dineisor.    Odier- 

\e]  3.4  A91. 3.  wise  it  isy  if  he  had  pleaded  ruUtari,  Sfc. 

99  Am.  59. 

^^^'^litto  '' fjidom^tf,**  18  here  also  described,  and  need  no  Other  expK- 

^f  108.  cation ;  for  the  lord  cannot  [d\  breake  open  the  gates,  or  breake 

[((]  10  k  3. 9.  down  the  inclosures  to  take  a  disfresse,  and  therefore  the  law 

49  E.  3. 14.  accounts  it  a  disseisin.    But  all  these  are  intended  by  IMH^tom. 

7  ^3-  3-  to  be  dkseisins  after  an  actuall  seisin  had,  and  when  the  rent  is 

8  Ahl  ^8^  behind :  otherwise  none  of  these  are  disseisins  at  aU. 

10  £.  4. 9.  ^^  wherefore  should  a  rescous  of  tiie  distresse  by  the  party 

Bract,  lib.  4.  himselfe,  or  a  replevin,  whidi  is  a  redelivery  of  the  oistrBaae  by 
fol.161.s04.  thesherUeby  thecoorse<^  law  to  the  partie,  be  anydissniaiiief 
Fi'^^^'lib^  *^*  die  rent  service  ?  LMekm  doth  here  yidd  the  tme  reaam ; 
^1^  '^  because  that  by  tfie  rescue,  and  by  the  suing  of  the  replevyn, 
*  the  lord  is  disturbed  of  the  meane  by  the  which  he  Oi^ht  to 

have  and  come  to  his  rent,  via.  of  the  distresse. 
Andsoitisofanindoser;  fcrhethatdistarbes  aman  of  Ae 
9  Att.  19.     meane  disseiseth  himof  the  thing  itsdfe,  M  as  the  tonii^  ef 
tDr,ca.«.      the  whole  streame  that  runnes  to  a  mill  is  a  disseisin  of  the  null 
f«t»5.   Brit  itselfe. 

]  18.  ui.^^^  So  it  is  if  a  man  be  distotbed  to  enter  and  manure  hk  land, 

[/i36ABa.i7.  f/]this  isadissrisin<tfthelanditsdfe;  for ^' adfewig siediiali 
3  £.4.9.  per      dirmHfnemyt^fdobihyikadUumdedr^  [^]And 

littl.  therefore  where  it  Is  said,  that  a  man  shall  not  be  puaisbed  for 

r^f'wn^'  n   "^^flr  ^  writs  hi  the  Ung's  court,  be  it  of  ririit  or  wimw,  it  is 
SS kVV^    *  regidarly  (4)  true,  but  Hfaylelh in  this  qieciaU  case  of  Uie writ 

43  Am.  40.  .    43  £•  3*  90.  Faoz  Jade.  lo.        8  E.  4.  15.  per  Moyle.  ,     9  R.  3. 1^ 
(Hob.  906.  •GO-    1  Mod.  4.    Cro.  EHs.  836.    1  Sid.  4^) 


MSriDf 


(4)  Aoc.  Dy.  S85.  a.  4  Co.  14^.  b.  1  Bulstr.  141.  But  on  this  role  it 
totfff  be  asked,  whether  die  law  of  KnAnd  it  ao  de&ctive  as  to  iiiiniah  aa 
remedy  for  the  injury  of  being  harassed  by  ve»atious  and  groundless  suita,  qk^ 
to  use  the  language  of  the  Roman  law,  no  penalty  to  restrain  the  teawn^  tta>* 
ganteif  It  maybe  answered,  that  the  rule  is  not  to  be  understood  so  laigely; 
for  certainly  there  are  various  provisions,  the  object  of  which  is  to  disoouf^ge 
the  commencement  of  suits  from  an  unjust  or  improper  ^irit  of  litigatioii. 

I.  B^  the  ancient  law  no  pmon  could  prosecute  a  civil  action  without 
havine  in  the  ixtX  sta^  of  it  two  or  more  persons  as  pledges  of  proaecudoa; 
and  if  judgment  was  given  against  the  plaintiff,  or  he  deserted  his  suit,  both  ha 
and  they  were  liable  to  ameroement  to  the  kiog,  either  for  not  prosecuting,  oc 
pro  falio  damorei  and  hence  the  dause  of  tijecerii  te  securum  in  writs  suaa- 
mcoing  the  defendant  to  answer.  Mirr.ci.  3*3.  0.9.8.24.  AnUisG^b.  lay.a. 
Originufy^ese  pledges  were  or  ought  to  have  been  real  and  responsible  per- 
sons; and  the  amercement  of  them  and  their  principal  was  an  actual  bnmoli 
of  royal  revenue;  the  ascertainment  of  the  sum  to  be  paid  as  an  ameroepaenft 
being  sometimes  by  the  jury  impanelled  to  try  the  issue,  and  sometimea  by «« 
juiy  summoned  for  that  speoal  purpose  by  the  coroner  on  receiving  an  eatrtai 
of  the  amercement  F.  N,  B.  on  the  writ  of  miterata  m$mrkorduh  75-  K, 
Griesley's  case,  8  C(k  39.  a.  Beecher's  case,  8  Co.  61.  a.  But  this  guard  at 
length  lost  all  its  vigour,  and  even  so  early  as  in  the  >^eign  of  Edward  the 
Fourth  appears  to  have  evaporated  into  mere  form.  18  'Si,  4.  9k  b.  pi.  19b 
However  as  a  form  it  still  continues ;  and  if  omitted  was  a  ground  either  fov  a 

demucner 


L.  2.  C.  12.  Sect. 237.          Of  Rents.  [16l.a 

of  replevyn  for  the  cause  aforesaid,    [h]  But  denyatt  is  no  dis-  W  3  ^  3-  7S' 

8ehan  of  a  rent  service  without  rescous  or  resistance.  8  H.  6.  ii. 

Sect. 


demurrer  or  for.  a  writ  of  error,  till  the  legislature  interposed  bj  two  different 
statutes,  the  last  of  whidi  has  been  so  liii^raUy  construed  as  scarce  to  make  it 
possible  to  take  advantage  of  the  nofn-retum  or  non-entry  of  pledges  in  any 
stage  of  a  dM  suit.  See  3  Bulst.  6i.  and  the  case  of  Hussej  v.  Moore  on  a 
penal  statute,  ibid.  275.  where  the  subject  of  pledges  is  most  learnedly  inves- 
tigated.   See  also  Fortesc.  Kejp.  330.    1  Wils.  226.    2  Wils.  142. 

II.  As  the  amercement  leviable  on  a  plaintiff  and  his  ple^^  belonged 
wholly  to  the  king  in  respect  of  and  by  way  of  penalty  for  troubhng  his  courts 
improperly,  it  became  necessary  to  have  a  distinct  provision  in  favour  of 
defenoants  who  were  unjustly  sued ;  and  for  this  purpose  the  legislature  intro- 
duced costs  in  their  favour.  The  first  law  giving  costs  to  a  defendant  is  said  to 
be  the  statute  of  Marlebridce^  c  6,  which  gave  an  action  to  the  lord  where  he 
was  defrauded  of  waurdship  oy  his  tenant's  coUusively  enfeoffing  his  heir  within 
age,  but  at  the  same  time  directed  Uiat  the  feo£ke  should  have  his  damages  and 
costs  whare  he  was  maliciously  impleaded.  52  Hen.  3.  c.  6.  and  2  Inst,  lis. 
This  provision  for  one  particular  case  was,  but  not  tUl  after  a  long  interval, 
followed  by  various  statutes  of  a  general  kind,  under  which  at  this  day  a 
defendant  is  almost  universally  entitled  to  costs  where  the  suit  terminates 
against  Che  plaintiff.  See  23  H.  8.  c.  15.  4  Jam.  1.  c.  3.  8  Eliz.  c.  s. 
13  Cha.  2.  St.  2.  c.  a.  8ft  9  W.  3.  c.  11.  4  &  5  An.  c.  16.  to  whichaddLaw 
of  Nisi  Pri.  ed.  of  1775»  chiq>.  8.  p.  328.  Mr.  seijeant  Sayer's  Law  of  Costs, 
c.  8,  9,  &  10.  and  Mr.  Crompton's  Pract.  of  K.  B.  and  C.  P.  commonplaced, 
8  ed.  V.  2.  p.  461.  [See  also  impels  Practice,  K.  B.  &  C.  P.]  But  the  statu- 
toiy  provisions  are  confined  to  suits  in  the  king's  courts  of  common  law.  (*)  How-^ 
ever  our  courts  of  equity  supply  this  seeming  defect  by  the  exercise  of  a  discre- 
tiim  in  awarding  costs  to  a  defendant,  which  is  constantly  done  as  often  as  th^y 
think,  that,  from  the  want  ci  equity  in  the  plaintiff,  or  on  any  other  account,  feie 
ought  to  have  costs.    2  Atk.  553. 

^  III.  Where  two  or  more  conspire  to  harass  anj  person  by  a  fidse  and  mai- 
cioos^  suit,  whether  criminal^  or  ehUfy^  it  is  a  cnme  punishable  by  indictment, 
or  the  parties  injured  may  sue  for  damages  by  writ  of  conspiracy ;  and  both  of 
tliese  reasedies  lie  at  common  low,  that  part  of  the  statute  or  ordinance  of 
uriiculi  mper  ehartoiy  which  gives  remeoy  against  conspirators  by  writ  ont 
of  diancery,  being  according  to  both  Staunfiwd  and  lord  Coke  only  an  affirm- 
ance of  die  common  law.    Staunf.  P.  C.  172.    2  Inst.  561, 562. 

IV.  There  is  also  a  remedy  for  a  Jklee  ttid  malichus  prosecution,  though 
the  aggravation  of  a  conspiracy  or  confederacy  is  wanting,  and  the  injury  comes 
from  one  only;  for  in  such  a  case  the  party  prosecuted  may  have  an  action 
upon  the  case  for  damages.  I  apprehend  too  Uiat  sudi  action  lies,  as  well  where 
the  vexation  la  practised  by  a  ct of/  suit,  as  where  it  b  carried  on  dirough  the 
medium  of  a  criminal  process.  F.  N.  B.  114.  D.  See,  however,  1  Bridgm. 
MS.  Rep.  97.  Lideed  the  numerous  cases  to  be  met  with  in  the  books  are 
chiefly  for  criminal  prosecutions.  See  1  Vm.  Abr.  17  to  35.  and  die  case  of 
Farmer  v.  Palling,  4  Burr.  1971.  But  there  seems  to  be  no  reason  for  distin- 
^^uishing  between  the  writ  of  conspiracnr  and  an  action  upon  the  case  in  dus 
respect;  and  exclusively  of  other  authorities  which  may  probablj  be  found  npota 
a  search,  lord  Hobart^  Mr.  seijeant  RoUe,  and  lord  Holt,  aJl  concur  in  the 
idea  that  where  a  civil  sm't  n  commenced  falsely  and  maliciously,  and  for  the 
mere  purpose  of  vexation,  it  is  actionable.  See  HobartV  argument  in  Waterer 
V.  fteeman.  Hob.  205.  266.  RoUe's  words  in  Sty.  379.  and  Holt's  argument 
in  ffivmg  judgment  m  Savill  v,  Roberts,  reported  in  12  Mod.  208.  1  L.  Rayra. 
and  other  books,  and  die  case  of  an  action  for  fklsely  and  maliciously  suing  out 

a  commission 
•  Thii  mvsthe  understood  with  some  Uttlc  eioeptiooB.    See  17  R.  a.  c.  6. 


M*ata 


161.  b.]  Of  Rente.       L.  2.  C.12.  Sect.  238- 

t^  Sect.  238.  \}h^^ 

j1  ND  there  be  four  causes  of  disseisin  of  a  rent  charge:  scil.  resana^ 
•"  replevin,  incfosure,  and  aeniall;  for  deny  all  is  a  aissasin  of  a  rent 
charge,  as  is  said  before  of  a  rent  secke* 


Britton,obi  <<  ^HERE  be  four  causes  of  disseisin  of  a  reut 
supra.  Flcu,  ■*•  ^n^  you  may  add  a  fifta,  viz.  resistance  to  < 
lib.  4.  cap.  1.       counterpleading  and  vouching  a  record  and  fajlor  thereof,  as 

hath  been  said  oefore  (i). 

* 

14  E.  4. 4.  '^  DentaU,'*    Deniall  is  a  disseisip  of  a  rent  charge,  aswell 

35  H.  6.  7.         of  a  rent  secke ;  albeit  he  may  distreine  for  the  rent  diar^ge, 
3  As8. 8. 

loE.  3.9.    40 £.3. 34.    3H.  6. 35.    3l^>3*75-    39  Am.  51.    39  Ass.  4.    40X33.3. 
13E.1.    4AM.40.    3AM.8.    8H.6. 11.     18E.8.    Ass.  78.    (Cm.  Cha.  507.^ 

wdl 

a  commission  of  bankruptcy,  in  1  Blackst.  Rep.  427.  See,  however.  Reed 
V.  Dawson,  1  Bridgm.  MS.  Rep.  96.  Sutton  v,  Johnson,  1  T.  R.  JcMies  v. 
Gwyn,  Gilb.  R.  185.  However  frpm  the  language  of  a  case  in  Dyer,  and  of 
BMrther  in  lord  Coke's  ]S,eports,  I  doubt  whetner  actions  on  the  case  for  false 
and  malicious  proseculions  were  in  goiend  allowed  in  the  reign  c^  Elizabeth. 
Dy.  2S5.  a.  4  Co.  14.  b. 

y.  In  some  special  cases,  a  plaintiff  failing  In  his  action  is  exposed  to  the 
direct  and  immediate  punishment  of  fine  and  imprisonment  by  the  court  in 
which  he  sues,  without  the  benefit  of  a  jury  to  assess  the  fine,  or  the  drciiity 
of  a  separate  prosecution  to  try  the  malice.  This  is  the  law  in  certain  actions 
which  are  of  a  high  nature,  where  the  ipjury  of  which  the  defendant  is  acciiaed 
concerns  life  or  limb,  or  is  otherwise  of  an  atrocious  kind,  as  in  appeals  of  felony 
or  mayhem,  and  in  attaint;  for  in  all  these  the  plaintiff  may  be  fined  and  im^ 
prisoned  by  the  court,  if  he  be  barred  or  nonsuited,  or  if  the  writ  abates  by 
nis  own  default.  'Beecher  s  case,  8  Co.  60.  a*  It  is  the  same,  where  the  action, 
though  not  of  so  high  an  order,  is  apparently  vexatious ;  for  on  this  principle 
a  plaintiff,  who  sues  the  same  person  m  two  different  courts  for  the  same  came, 
may  be  fined.  Ibid,  and  14H.  7. 7. — The  result,  as  to  the  law  at  present,  and 
since  pledges  of  prosecution  have  become  a  mere  formality,  seems  to  be  tbis: 
No  man  is  actionable  for  merely  suingy  whether  in  a  criminal  or  civil  form,  how- 
ever false  the  suit  may  be  in  foundation ;  nor  is  otherwise  punishable,  except 
in  the  case  of  a  civil  suit,  by  the  pa3rment  of  costs*  But  if  the  suit  be  ma&^ 
cious  as  well  BAfalse^  it  is  on  that  account  punishable;  sometimes  by  indict- 
ment or  information,  a9  in  the  case  of  a  conspiracy ;  sometimes  by  immediate 
fine  and  imprisonment  in  the  court  in  which  the  malicious  suit  is  carried  on, 
as  in  appeau  of  felony,  or  mayhem,  or  in  attaint ;  and  sometimes  by  action  of 
the  party  sued,  as  wfaiere  a  damap^e  can  be  proved,  or  where  from  the  grossnes 
or  criminality  of  the  charge  or  imputation  the  law  supposes  a  damage  to  be 
inevitable. — Such  are  the  various  provisions  of  our  law  to  deter' men  from 
.becoming  jJlaintiffs  or  complainants  without  justifiable  cause.  As  to  the  pro> 
visions  against  obstinate  or  vexatious  defendants^  these  being  rather  beyond 
the  principle  for  explanation  of  which  this  note  was  begun,  and  the  note 
itsell  being  already  so  extended,  I  shall  be  content  wiSi  observing,  that, 
exclusively  of  the  finding  of  damages  and  award  of  costs  against  audi 
defendants,  there  is  in  some  few  cases  of  a  very  special  nature  a  power  in 
the  court  to  punish  their  misbehaviour  by  fine  and  imprisonment.  See  lyj. 
67.  a.  &  b.  Beecher's  case,  8  Co.  59  &  60.— See  further  on  the  general 
subject  of  this  note.  Cow.  Inst.  Jur.  Anglic,  lib.  4.  tit.  16.— -[Note  397.] 

(1)  Ant.  160.  b. 


L.  2.  C.  12.  Sect.339,240.    Of  Rents.  [l6l.  b: 

well  as  for  a  rent  service.  Noia^  Aat  when  bookes  say  that 
a  detainer  of  a  rent  charge  or  secke  is  a  disseisin,  it  must  be 
intended  upon  a  demand  made  (s). 

If  there  be  two  joyntenants,  and  the  grantee  of  a  rent  charge 
distretne  for  the  rent,  and  one  of  them  make  rescous,  thej^  fMV 
both  disseisors  (3);  for  a  distresse  for  the  rent  is  a  demMid  in 
lawy  and  then  the  non-payment  is  a  deniall  and  a  disSeis^Ht'^  but 
he  tJiat  made  the  rescous  is  only  the  disseisor  with  fi>ve6; 


A 


Sect.  239. 

ND  there  be  tioo  causes  cf  disseisin  of  a  rent  secke  \  that  is  to  say, 
deniall  and  inchsure. 


nr^  H  £  reason,  whet^ore  inclosure  is  a  disseisin  of  a  rent  secke,  49  £-  3- 16* 
is  because  ^  mmtee  cannot  come  upon  the  land  to  de-  ^%  4"*  ^* 

mandit  36  Am.  7. 

"*"°"'  10  R  3. 19. 

33  H.  6.  35.    35  H.  6.  7.  b. 


Sect.  240. 

yi  ND  it  seemethf  that  there  is  another  cause  of  disseisin  of  all  the  three 
"^^  services  aforesaid;  that  is,  if  the  lord  is  going  to  the  land  holden  of 
him  for  to  dtstreine  for  the  rent  behind,  and  the  tenant  hearing  this 
encountreth  with  him,  andforestalleth  him  the  way  with  force  and  armes, 
or  menaceth  him  in  such  Jorme  that  he  dare  not  come  to  the  land  to  dis' 
treinefor  his  rent  behinde  for  doubt  of  death,  or  bodily  hurt  (pur  doubt 
de  mort,  ou  mutilation  de  ses  members),  this  is  a  disseisin,  for  that  the 
lord  is  disturbed  of  the  meane  whereby  he  ought  to  come  to  his  rent.  And 
so  it  is,  if,  by  such  forestalling  or  menacing,  he  that  hath  rent  charge  or 
rent  secke  is  forestalled,  or  dire  not  cwne  to  the  land  to  aske  the  rent 
behinde,  l^c.  • 

*^pORESTALLETH;*  [«]  forestallamentum,  signified!  [•] Flcta. Jib. i. 
chtrusionem  vies  velimpedime«tum  tramitiis,&'c.  cap.  4s. 

^  40E.8.X4- 

"  With  force  and  armes,'*  vi  et  armis.  tg  Aa$.  49. 

(3  Iw«t- 195.) 
Force,  vis,  in  [t]  the  common  law  is  most  commonly  taken  in  [i]  Vid.  Sect. 
ill  part,  and  taken  for  unlawful!  violence,  for  maximi  pad  sunt  43  >• 
contraria  vis  et  injuria.  And  therefore  Britton  said  well,  speaking  C^***'  *fi7»  b.) 
in  the  person  of  the  king,  nous  vobms,  que  touts  gents  pMs  usent 
judgement  que  force  (4).    Arma,  Armes,  in  the  common  law 

signifieth 


{i)  This  is  agreeable  to  Littleton's  description    of  such  a  dissenin  in 
Sect.  233.    See  W.  Jo.  414. 

(3)  See  ace  as  to  attornment  by  one  of  two  jointenants,  Sect*  $66, 

(4)  Britt.  116.  a. 


l6t.zA  Of  Bents.     L.S.  a  IS.  Sect.  340 


fe.lCLl( 


widHlL   ii]Ommailbt 


etdejeetrit^vuanmatadkHmresKjmttat 
nam  mi  videaimr  armui  dejedtK*    And, 
fmiiiomts  (ti  ymod  ^td$  co  fmifiwm  etmjfons  jw  wt  mmjmrufioBnLt 
fuiii  HBCMMte  vidtUur}  amstdmwt  mmcu  dt  nutifur. 
UtfhoiWKU  pac9Sf  ti  utjmiut ;  gmgtiumm  mtmtjmdwmu  ivt  i 
Agaioe,  ilrM0ni»  ^vtfdbfli  nntfaafato,  «l  I 


imiaiUSay  €i  b^mtmtodi,  Ugma  vcA  ti  hqiim  brmtmrms,  ar^es,  €i 
kimsf  tfc.    To  condude  thk,  it  k  truly  taid,  dwt  mimmnmm 

{%  lattt,  t6i,       mMatUme  mom  toBbm  semia  H  gpuSi  H  gmtetg  comiimemimr^  ud 

1^)  eijmsiei  Hlapdet.    As tbe  poet  laith : 

V1f|il,  I.  Jwmqmtfaen  ^mxa  vdaM^Jkrmr  mnma  mumiiirmi. 

8ed  vm  m  rep^ere  Uceif  mufdhJuA  mioderammme  tmndpaia  imidtt^ 
mom  od  nmmcmditnm  virndteUumf  std  odpropmltmmdMm  imimriomu 

BneioD,  lib, «.  **  Far  dambi  ofdeaikf  or  bodSw  kmrt  (pur  doubt  de  moit,  oo 

Au'  ^lf%  mutfladon  de  les  manben.)"     Fbrit  moitiiotbemgicsetvainv 

niciUib  «»  c!?  ^^''^''»  ^^  ^^  ^  codirr^  /lotid  ts  vtrvM  comdamiewi^  H  mom  m 

(pMt.  S63.'b!)  hommem  vamum  H  muiicmlonmm^  talis  emm  debet  eae  niehUf  fw  fj» 

se  cimtimet ntartU vericmlumid €(»rpam cruciatunu   Littletomhere 

*  8a0  of  tUt  b  Mith,  >t  mutt  be  lor  feare  of  death  *  or  mutilation  of  members. 

(h0  Chapter  of  Et  nemo  tenetur  exponere  u  mfortuniis  et  periadis(i).    And 

I>efoeDti,  therefore  a  forestalment  with  audi  a  menace  is  a  disseisio,  not 

49  E.  3. 14.  QQ^y  (gui^  Littleton)  of  a  rent  service,  but  also  oim  rent  diarge 

40 ^40.&c.    '^^  '^^^  '^^    These  be  all  the  disspisins  of  a  rent  that  our 

author  speakes  of.  See  hereafter  [/]  where  a  dissenin  shall  be 
[nVkLSect.  by  way  of  admittance  of  the  owner-  oi  the  rent*  AodLiiileiom 
*^'  doth  adde  the  bmdinff  reason  in  case  offiMrestafanentyhecanse  the 

loffd  isdistuibed  of  the  mesne  by  which  heou^tto  cone  tatus 
rent,  whereof  there  hath  beene  spoken  sufBdent  before  (s),  as 
wdl  in  case  dTdie  rent  charge  and  rent  secke,  as  of  the  rent 
service. 

'<  Sfc/*    Of  the  C^c.)  in  the  end  of  this  Section,  and  what  is 

implied  therein,  sufficient 'hath  beene  ^ken  before. 

Now  hadi  Littleton  spoken  of  remedies  fbr  the  recovery  of  the 

„  ^  arrerages  of  rents.    But  smce  Littleton's  time  a  right  profitable 

<ft^  ub!'^*  statute  *  in  the  39  yeare  of  H.  8.  hath  beene  made  for  the 

Sy,  875.  h,       recovery  at  arrerages  of  rents  in  oertaine  cases  where  there 

7  Co.  aa*b*       lay  no  remedy  at  tno  common  law,  and  giveth  further  remedy 

Ant  148.  a.)      in  ioma  cases  where  at  the  common  law  there  was  some  (3) 

rsmedy;  which  statute  hath  beene  well  and  beneficially  ex- 
.     pounded ;  and  hereupon  dght  things  are  to  be  observed. 

1.  Wlien 


(1)  See  more  fully  on  this  subject  post  953*  b. 

(9)  Ant  161  •  a. 

(3)  See  as  to  this  point  infra  note>,  and  i69«  b.  note  r 


J 


L.2.  C.  12-  Sect.  240.        Of  Rents.        [162.  a.  X€2. bi 

'     1.  WhenLtt^on  wroteythehrires;eKteutbn»oradmiiiiftniT 

lorsy  of  a  man  seued  of  a  rent  service,  rent  charge^  rent  secke^ 

pr  fee  farme,  in  fee  simple  or  fee  taijey  had  no  remedy  for  the 

arrerages  incurred  in  the  life  of  ^e  owner  of  such  rents.    But 

now  a  double  remedy  is  given  to  the  executors  or  administrators  4  Co.  49, 50.  ■. 

for  payment  of  debts,  &c.  viz.  either  to  distreine  or  to  have  m  Ognell'f  cue. 

action  of  debt. 

fl.  That  the  preamble  of  the  statute  concerning  executors  or  40  £.  3. 
administrators  of  tenant  for  life  is  to  be  intended  of  tenant  pur  auter  £xecution,  98. 
vftpy  so  lone  as  cestuy  que  me  liveth  (4),  who  are  also  holpen  by  the  ^^'^  ^^'  ^^' 
said  double  remedy.    But  after  the  estate  for  life  determined,  his  ?4h.8  «> 

executors  or  administrators  might  have  had  an  action  of  1 9  h.  6. 43. 
ri62r|  debtbythecommonlaw;buttlwycou]dnothavet9*dis-  34H.  6.ao! 
L  jj      I  treyned,  which  now  they  may  do  by  force  of  this  3«  E.  3.  Det  9. 

statute  I  for  in  that  point  it  addeth  [m]  another  remedy  ^  ^  ^'  ^1'  . 
than  the  common  law  gave  (1).  dfew."^ 

(Cro.  ChjL  47i»  479.)    [m]  33  Elis.  Dler,  376*  (Ant.  146.  b.) 

3.  If  a  hum  make  a  lease  for  life  or  lives,  or  a  gift  in  taUe, 
reserving  a  rent,  this  is  a  rent  service  within  Uiis  statute. 

4.  The  distresse  is  the  more  plaine  and  certain  remedy  than  s^  E-  3-  ^4* 
the  action  of  debt ;  for  the  action  of  debt  must  be  brought  against  '  ^  ^' ^  ^^'-  "^* 
them  that  tooke  ihe  profits  when  the.  rent  became  behinde,  or  ,^^  &?Co. 
against  their  executors  or  administrators ;  but  the  distresse  may  39.  b.'BiUuig- 
be  taken  upon  die  land,  be  it  either  in  the  tenant's  own  hands  or  ton'i  caM. 

in  the  hands  of  any  other  that  daimes  by  or  from  him  (that  is  by 

interpretation 


(4)  This  passage  of  lord  Coke  has  been  cited  to  prove,  that  he  was  of  opinion 
against  extending  the  remedy  of  the  statute  to  the  executors  of  a  tenant  for  his 
own  life,  who  before  the  statute  were  entitled  to  action  of  debt,  but  could 
not  distrain.  See  Hoole  v.  Bell,  in  1  L.  Raym.  172.  But  I  think,  that  lord 
Coke  was  misunderstood.  He  appears  to  me  to  have  merely  intended  to  guard 
against  an  error  of  law,  into  which  the  generality  of  the  preamble  of  the  statute 
might  lead  uninformed  persons ;  the  preamble  reciting  that  the  executors 
of  tenants  for  life  had  no  remedy,  without  distinguishing  what  kind  of  tenants 
for  life ;  whereas  in  truth  the  executors  of  tenant  for  Hu  awn  It/by  and  also  the 
executors  of  tenant  jvim^  autre  vie,  after  death  o£  cestui  que  vie,  had  remedy  by 
action  of  debt  before  the  statute.  That  it  was  not  the  meaning  of  lord  Coke 
to  restrict  the  benefit  of  the  statute  to  cases  in  which  there  was  no  remedy 
before,  and  on  that  account  to  exclude  the  executors  of  tenants  for  their  own 
lives  from  the  remedy  of  distress  given  by  the  statute,  is  to  me  clear;  because 
he  himself  states,  botli  in  a  preceding  and  in  a  subsequent  paragraph,  that  the 
statute  sometimes  operates  by  adding  a  remedy  to  that  before  existing  at  com- 
mon law.    See  further  as  to  this  point,  infra  note  i.>-[Note  298.] 

(1)  This  doctrine  is  impugned  by  the  court's  resolution  in  Turner  v.  Lee, 
Cro.  Cha.  471.  for  according  to  that  case  the  statute  of  H.  8,  only  applies, 
where  the  common  law  gives  no  remedy.  To  this  construction  also  the  pre- 
amble  of  the  statute  affords  countenance.  However,  in  a  case  in  Cro.  Eliz.  33a. 
it  seems  to  have  been  taken  for  granted,  that  the  statute  did  not  operate  thus 
restrictively ;  and  in  Hoole  v.  Bell,  i  L.  Raym.  172.  it  was  adjudged,  that  the 
statute  being  remedial  extends  to  the  executors  of  aU  tenants  for  life,  as  well 
to  those  executors  who  previously  to  the  statute  were  entitled  to  action  of  debt, 
as  to*tho8e  executors  who  had  no  remedy  whatever.  Ever  since  too  this  last 
case,  I  apprehend  the  law  to  have  been  taken  accordingly.  See  further  as  to 
this  construction,  supra  note  4. — [Note  299.] 

Vol.  L  S» 
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fli  vfll,  but  vilk  a  ptvniM, 


tff  the  toMit  ndctenT;  vfacnas  by  ife 
cond  wkliife  tcHDv. 
IIL  Other  itadilwy 

for  fVDiK*  vhoe  tt  10  flBpacabfe »  BflMaTy  by 
pnopert^  dittniiied,  Miatofinriai^  to  H  the  cfixi  oi 
nev  Miyjecttf  oi  prapertjr 
pomdiBir  diitnMeiy  by  m 
OHried  eif  thepffcmitesto 

8ee3W.&M.c.5«    8Ana.c.i4.     4G.«.&t8.   iiG^«.e.i9. 
c  5S«  and  1  G.  4*  c  (I7.  to  wfakfa  add  3  Bbdot.  Com.  glh  cd.  6  to  15. 
the  cfcct  of  dhflte  ttftf ittft  iff  ai1"'**ftHT  iacoruorated  Bio 
os  diftfeoMO  vith  hit  anal  egcellepce  of  oioer^ 
IV.  The  S  Ann.  c  14*  s.  i«  fecoica  to  kndhwdi  to  the 


rent  where  wo  mocn  or  more  is  ni  anear,  ni  prcreranoe  to  _ 

on  the  land  in  leawanderan  execotion;  hot  thitfrvborii 

proviso  to  prevent  pnjndioe  to  the  crovn  in  iccuvcin^ 


proviso  to  orevent  pnjndioe  to  tnc 
nnasy  and  iotfeitiires«— [Note  300.] 


THE    END   OF    THE  FIRST    TOLOMi; 
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